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PREFACE 

TO 

THE   SECOND   YOIiUME 

OP  THIS 

SIXTH  [LONDON]  EDITION. 


[The  Americaa  student  will  perceive  that  a  part  of  the  following  Preface 
has  reference  to  the  New  Rules  of  Pleading,  recently  adopted  in  England, 
but  not  yet  in  use  in  this  country.  For  a  full  explanation,  he  is  referred  to 
the  American  Editor's  Preface,  at  the  beginning  of  the  first  volume.] 


The  previous  volume  is  a  digest  of  the  Principles  and  Rules 
upon  which  Pleadings  should  be  framed,  with  Practical 
Directions.  The  present  and  the  third  volumes  contain 
a  collection  of  Instances,  Examples,  or  Precedents,  in  which 
those  principles  and  rules  have  been  repeatedly  applied 
in  th^  principal  cases  that  have  arisen  in  practice.  The 
most  eminent  and  experienced  lawyers  confess  that  with- 
out the  assistance  of  Precedents  they  would  constantly  find 
themselves  in  difficulty,  and  not  unfrequently  in  error, 
since  approved  precedents  not  only  point  out  the  necessary 
averments,  but  also  the  language  to  be  observed.  Lord 
Coke  advised  every  practitioner  constantly  to  consult  pre- 
cedents, "  nam  nihil  simul  inventum  est  et  perfectum ;"  i.  e. 
nothing  is  at  the  same  instant  invented  or  discovered,  and 
perfect,  but  becomes  so  only  by  frequent  use  and  occasional 
correction  (a).  For  the  same  reason  Lord  Eldon  said  that 
long  adopted  precedents  ought  to  have  great  weight  (6)  ; 
and  still  more  recently  Lord  Tenterden  observed,  that  it  is 
very  unwise  to  depart  from  the  common  course  of  pre- 
cedents (c) :    and  in  a  very  recent  case  an  affidavit  to  hold 

(o)  Co.  Lit.  230  a. 

lb)  Per  Lord  Eldon,  in  The  Attorney-General  v.  Freer,  11  Price,  193. 
(c)  Per  Ahbott,  C.  J.,  in  Henniker  v.  Turner,  4  Bar.  &  Cres.  169  ;  6 
Dowl.  &  Ryl.  94,  S.  C. 
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to  bail  was  sustained  even  against  a  prior  decision  unfa- 
vorable to  its  validity,  merely  because  it  had  been  promul- 
gated for  upwards  of  twenty  years  in  Mr,  Tidd^s  Precedents 
of  Practical  Forms. 

But  the  term  Precedent,  in  all  these  cases,  denotes  a 
document  that  has  been  long  in  use,  and  not  a  mere  novel 
invention,  which,  for  the  above  reason,  cannot  safely  be 
relied  upon,  as  has  been  unfortunately  frequently  e^templi- 
fied  by  the  numerous  successful  demurrers  to  new  forms  of 
pleas  recently  invented  in  consequence  of  the  necessity  to 
plead  almost  every  matter  of  defence  specially.  For  this 
reason  the  following  collection,  with  a  few  exceptions  and 
subject  to  the  introduction  of  alterations  required  by  the 
new  rules,  was  nearly  forty  years  ago  made  by  the  author, 
not  of  his  own  pleadings,  or  those  of  any  living  practitioner, 
but  from  higher  sources  ;  and  for  the  same  reason  he  begs 
that  every  practitioner,  when  he  adopts  one  of  the  ne^o  forms 
introduced  into  this  edition,  will  consider  the  same  merely 
as  intended  to  assist,  and  not  to  be  entirely  confided  in,  un- 
less prescribed  by  statute  or  rule  of  Court,  or  sanctioned  by 
express  decision. 

It  may  here  be  proper  to  state  the  history  of  the  greater 
part  of  the  precedents  collected  in  this  and  the  next  volume. 
The  author  had  the  good  fortune  to  commence  his  legal 
studies  under  the  directions  of  his  relatives,  the  late  Mr. 
Serjeant  George  Bond  and  Mr.  Luders,  who  obtained  for 
him  the  privilege  of  access  to  the'  best  pleadings  adopted, 
prepared,  settled,  or  otherwise  sanctioned  and  constantly 
used  by  those  eminent  pleaders,  most  of  them  afterwards 
judges,  viz.  Wallace,  Warren,  Buller,  Chambre,  Gibbs, 
Bond,  Wood,  Holroyd,  Law,  Abbott,  &c.  &c.  These  forms 
(I  might  say  from  time  to  time  immemorial  ly)  had  been 
improved  with  great  care,  after  having  been  translated  from 
the  old  entries.  The  author  also  selected  some  excellent 
original  forms  from  the  original  demurrer  books  of  Mr. 
Justice    Ashhurst,   with  his  valuable  notes  and   observa- 
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lions  (cl).  This  entire  collection  was  deficient  only  in  the 
precedents  in  assumpsit.  The  author  was  enabled  to  sup- 
ply that  chasm  during  his  pupilage  under  Mr.  Tidd,  who 
evinced  peculiar  skill  and  perspicuity  in  his  pleadings  in 
that  form  of  action,  %vhich,  of  necessity,  in  its  special  counts 
discloses  so  much  of  the  plaintifPs  cause  of  action. 

For  the  description  of  Titles  to  Real  Property^  and  the 
various  modes  of  acquiring  therij  the  author  is  greatly 
indebted  to  Sir  Edward  Sugden,  who,  although  at  the  time 
surrounded  by  pressing  engagements,  very  kindly  bestowed 
^reat  attention  to  the  forms  and  the  notes  in  Covenant  rela- 
tive to  those  important  subjects ;  and  for  that  part  of  his 
Second  volume  in  particular  the  author  has  frequently  re- 
ceived the  thanks  of  his  professional  friends,  on  account 
of  those  pleadings  of  titles  having  relieved  them  from  great 
trouble  and  anxiety  in  describing  titles  to  real  property, 
with  which  pleaders  in  general  are  not  so  conversant  as  con- 
veyancers. 

The  arrangement  of  the  subject,  it  is  hoped,  will  be  found 
natural,  easy,  and  perspicuous.  As  regards  the  greater  part 
of  the  precedents,  it  was  not  probable,  when  their  origin 
is  remerobereil,  that  they  would  frequently  be  found  defec- 
tive. During  the  five  preceding  editions,  and  near  forty 
years'  circulation,  they  have  been  constantly  and  exten- 
sively acted  upon,  and  in  most  instances  supported  by  deci- 
sions of  the  Courts.  In  the  few  instances  when  supposed  to 
be  incorrect,  they  have  of  course  been  corrected  in  this 
edition.  In  many  cases,  though  at  first  doubted,  their  suffi- 
ciency has  been  established  as  well  on  special  demurrer  as 
upon  writs  of  error.  If  the  precedents  had  originated  with 
the  author  himself,  he  would  not  have  said  thus  much ; 
but  as  he  claims  only  the  merit  of  selection  and  arrangement 
and  the  notes,  it  is  due  to  the  profession  to  inform  them  how 
far  they  may  confide  in  the  precedents  themselves. 


{d)  To  that  valuable  collection  in  the  possession  of  the  author,  practi- 
tioners and  students  are  welcome  to  refer. 
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The  prin- 
cipal alter- 
ations only 
in  matters 
of  form. 


And  in  en- 
joining 
concise- 
ness. 


Soon  after  the  new  rules  had  been  promulgated,  I  ven- 
tured to  anticipate  that  they  would  not  be  found  to  alter 
any  established  principle  or  rtUe  of  pleading,  or  introduce 
any  new  principle^  ^nd  it  is  clear  that  such  is  the  result ;  and 
it  is  to  be  understood  by  all  practitioners  that  as  regards 
Declarations^  the  principal  recent  alterations  noticed  in  this 
edition  are  mere  consequences  of  the  excellent  enactment  in 
the  Uniformity  of  Process  Act,  2  W.  4,  c.  3P,  which  abol- 
ished all  the  previous  distressing  varieties  in  mesne  process, 
and  reduced  them  principally  to  four;  viz.  the  writ  of 
Summons^  being  mere  serviceable  process,  to  bring  the 
defendant  into  Court ;  the  writ  of  Distringas^  having  the 
same  object ;  the  writ'  of  Capias^  to  arrest  the  defendant 
when  at  large ;  and  the  writ  of  Detainer^  to  detain  him 
when  he  is  already  in  custody  on  prior  process.  Two 
subsequent  rules  of  Court  prescribed  new  forms  of  Com^ 
mencements  and  Conclusions  of  Declarations  to  be  equally 
observed  in  the  three  superior  Courts,  and  which  will  be 
found  properly  descriptive  of  the  mode  in  which  the  de- 
fendant has  been  brought  into  Court  by  one  of  the  new 
process,  and  also  prescribing  that  all  declarations  shall  be 
intituled  at  the  Iiead  in  the  proper  Court,  and  of  the  day, 
month  and  year  when  actually  delivered  or  filed,  and  that  the 
venue  shall  only  be  stated  in  the  margin  and  not  repeated  in 
the  body  ;  whereby  the  absurd  repetition  of  pface,  although 
wholly  immaterial,  is  now  abolished,  except  in  trespass  quare 
clausum  fregit,  (when  local  description  is  frequently  mate- 
rial, and  in  order  to  avoid  the  delay  and  expense  of  a  new 
assignment,  the  name  of  the  close  or  its  precise  abuttals 
must  be  stated,  or  the  omission  may  be  corrected  by  special 
demurrer.)  In  no  other  respect  is  there  any  alteration  in 
the  body  or  substance  of  a  declaration  peremptorily  enjoined, 
except  indeed  as  to  declarations  on  Bills  of  Exchange,  Pro- 
missory Notesj  and  for  common  debts  recoverable  in  indebita- 
tus assumpsit,  and  in  debt,  with  respect  to  which  some  very 
concise  forms  were  prescribed  by  Reg.  Gen.  Trin.  T.  1  W.  4, 
and  which  must  be  strictly  observed,  and  if  the  declaration 
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be  more  lengthy  than  those  prescribed,  the  expense  of  the 
extra  length  cannot  be  recovered  by  the  plaintiff  or  his  at- 
torney* 

In  practice  the  forms  prescribed  by  that  rule  have  however 
been  considered  by  the  best  pleaders  as  intended  to  sanction 
and  encourage  a  more  succincl  mode  of  declaring  in  all  other 
ciuesy  and  it  has  become  the  practice  to  omit  all  words  that 
are  unnecessary ;  thus  a  contract  or  promise  is  now  described 
by  a  mere  statement  ^'  that  the  defendant  promised  to  pay" 
or  "  to  deliver,"  &c.  instead  of  "  that  the  defendant  under- 
took and  then  and  there  faithfully  promised  the  plaintiff  to 
pay,  &c."  So  the  word  "Mirf,"  before  plaintiff  or  defendant, 
is  now  usually  omitted,  and  instead  of  ^^  special  instance  and 
request"  the  word  '^  request"  only  is  used,  and  instead  of  the 
former  prolix  statement  of  the  breach  by  the  words  ^^  Yet 
the  defendant  craftily  and  subtly  contriving  and  intending 
to  deceive  and  defraud  the  plaintiff  in  this  behalf,  hath  not, 
although  he  was  afterwards,  to  wit,  on,  &c.  at,  &c  requested 
by  the  plaintiff  so  to  do,  as  yet  paid,  &c."  the  declaration 
now  concludes  '^Yet  the  defendant  hath  not  paid,  &c." 
Although  the  omission  of  a  word  or  two  might,  on  first  con- 
sideration, appear  to  be  of  too  trifling  importance  to  merit 
attention,  yet  it  will  be  found,  that  in  a  long  record  frequent 
repetition  of  useless  words  occasion  a  considerable  increase 
of  expense.  And  the  principle  and  spirit  of  conciseness, 
having  been  once  so  laudably  introduced,  it  will,  in  numerous 
other  even  more  important  respects,  be  encouraged  and  ex- 
tended by  those  who  wish  to  acquire  character  and  credit  for 
neatness  and  discrimination  in  their  pleadings,  and  to  avoid 
useless  expense. 

But  it  is  principally  by  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  5, 
founded  on  3  &  4  W.  4,  c.  42,  s.  1, 23,  that  the  greatest  ame- 
liorations in  pleading  have  been  introduced  and  enforced. 
It  had  become  a  condemnable  practice  to  encumber  almost 
every  declaration,  although  only  for  one  cause  of  action^  with 
numerous  counts^  under  pretence  of  avoiding  the  risk  of  tr- 
ance on  the  trial,  and  the  consequent  expediency  of  inserting 


And  in  al- 
lowing on- 
ly ono 
eount  or 
plea  in  ro« 
tpeetof 
tno  saoM 
oauM  of 
action  or 
l^ronnd  of 
defence. 
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several  counts  describing  the  contract  or  the  right  or  the 
injury  in  various  waySj  so  as  to  meet  the  evidence  whatever  it 
might  turn  out  to  be.  The  above  statute,  by  enabling  a  judge 
to  amend  in  case  of  variance  even  pending  a  trial,  took  from  the 
plaintiff  the  principal  pretence  for  introducing  several  varying 
counts ;  and  that  excellent  object  having  been  effected,  the 
judges  then  promulgated  the  above  rule,  prohibiting  the 
use  of  more  than  one  count  upon  each  cause  of  action,  or 
more  than  one  plea  on  the  same  ground  of  defence,  and 
enabling  a  defendant  to  apply  to  a  judge  to  strike  out  every 
superfluous  count ;  and  made  it  imperative  on  the  judge  456 
to  order,  and  to  make  the  plaintiff  pay  the  costs  of  the  appli- 
cation, and  even  with  certain  more  serious  consequences  as 
regards  the  costs  of  the  action,  if  the  plaintiff  should  persist 
in  retaining  the  superfluous  count  and  not  succeed  upon  the 
same.  Another  rule,  (viz.  Hil.  T.  2  W.  4,)  deprived  the 
party  of  the  costs  of  any  pleadings  which  he  has  adopted 
and  on  which  he  does  not  succeed,  and  entitles  the  opponent 
to  the  costs  of  all  issues  found  for  him.  These  rules  co-ope- 
rate powerfully  to  repress  any  redundancy  in  pleading,  here- 
tofore so  disgracefully  prevalent  for  the  sole  purpose  of  in- 
creasing the  profits  to  the  practitioners  concerned. 


The  in- 
creased ne» 
ceFsity  for 
more  care 
and  ex- 
tended 
knowledge 
of  plead- 
ing. 


It  will  be  obvious,  however,  that  as  the  plaintiff  is  now 
confined  to  one  statement  of  his  cause  of  action,  it  has 
become  much  more  essential  than  heretofore  that  such  state- 
ment should  be  very  carefully  framed  after  a  most  accurate 
examination,  not  only  into  the  facts  but  of  the  evidence  that 
can  be  certainly  adduced  in  support  of  them  ;  and  the  judges 
have  declared,  that  it  is  the  duty  of  every  attorney  practis- 
ing in  the  Common  Law  Courts  not  to  rely  merely  on  his 
special  pleader^  btU  himself  to  examine  and  consider  the  suf- 
ficiency and  applicability  of  the  declaration  (e) ;  and  it  is  cer- 
tainly desirable,  as  well  for  his  own  as  his  client's  interest, 


(e)  ClifTe  v.  Prosser,  2  Dowl.  21 ;  Tomlinson  v.  Naoney,  3  Dowl.  17 ; 
8  Chitty's  Gen.  Prac  429  to  433. 
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that  every  attorney  should  inform  himself  upon  the  principles 
and  practice  of  pleading,  as  one  of  the  most  important  and 
useful  branches  of  legal  knowledge*  It  would  be  found 
salutary,  if  the  plaintiff 's  attorney  would  in  every  case  ob- 
tain an  accurate  statement  of  the  facts  and  evidence,  and 
prepare  from  a  Volume  of  Precedents  a  declaration  in  such 
form  as  he  may  consider  most  applicable  to  his  client's  case, 
and  then  have  the  draft  settled  by  his  pleader  or  counsel. 
Even  as  an  exercise  for  the  articled  clerks  under  the  principal 
attorney's  tuition,  this  practice  would  inevitably  be  found  of 
considerable  utility,  as  habituating  them  to  a  systematic  in- 
vestigation of  a  subject  highly  useful  if  not  indispensable  to 
them  in  their  subsequent  practice,  and  it  would  save  some 
time  and  labor  to  the  gentleman  who  will  ultimately  settle 
the  draft. 

The  alterations  and  improvements  relating  to  Pleasj  JRc- 
pliccUians  and  subsequent  Pleadings  will  be  pointed  out  in  the 
Preface  to  the  third  Volume.  They  have  been  considerably 
altered  and  enlarged,  and  a  great  number  of  new  precedent9 
are  introduced;  and,  to  secure  accuracy,  the  author  baa 
availed  himself  of  the  assistance  of  his  son,  Mr.  Thomaa 
Chitty ,  but  at  the  same  time  the  author  has  himself  carefully 
revised  every  part, 

ChamhtrSf  6,  Chancery  Lane^ 
Wh  January^  183Q, 


TOL.    II. 


ADVERTISEMENT 

TO    TIIE 

SIXTH  AIIIERICAN  EDITION. 


It  has  been  deemed  proper,  in  preparing  the  present  Edition 
of  Mr.  Chittj's  Treatise  for  the  press,  to  oinit  some  of  the  pre- 
cedents contained  in  the  second  and  third  volumes,  as  of  no  use 
to  the  American  Practitioner,  and  an  unnecessary  addition  to 
the  bulk  and  cost  of  the  work.  Among  the  precedents  omitted, 
are  the  commencements  and  conclusions  of  declarations  in  the 
Exchequer ;  in  the  Great  Sessions  in  Wales  ;  in  the  Common 
Pleas  of  Lancaster,  &.c. ;  and  by  and  against  particular  per- 
sons, such' as  the  Queen;  Peers;  Members  of  Parliament; 
which  contain  such  variations  from  the  precedents  in  use  in  or- 
dinary cases  in  the  King's  Bench  and  Common  Pleas,  as  are 
proper  for  the  cases  in  which  they  are  used  in  England,  but 
which  cannot  serve  as  guides  in  preparing  precedents  to  be 
nsed  in  any  court  in  the  United  States.  It  has  also  been 
deemed  advisable,  to  omit  declarations  in  assumpsit  for  ^^  tithes 
bargained  and  sold ;"  for  ^*  small  tithes  ;"  for  ^^  petty  customs," 
&c. ;  some  of  the  precedents  in  trespass  ^^  against  inferior 
tradesmen  for  hunting,"  &c. ;  and  in  actions  founded  on  par- 
ticular Acts  of  Parliament ;  on  copyhold  tenure,  &c. ;  obvioof- 
Ij  of  no  utility  or  application  in  this  country. 

PMaddphia,  JiprU  Ui,  1882. 
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TO 


THE  SECOND  AND  THIRD  VOLUMES. 


NOTICES  OF  ACTION. 

notice  of  action  to  a  justice  for  fake  imprisonment,  1 

the  like  by  an  attorney  for  his  client,  3 

the  like  to  excise  or  custom-house  officers,  for  seizing  ship  or 
goods,  4 

demand  of  copy  of  warrant  from  a  constable,  5 
AFFIDAVITS  to  HOLD  to  BAIL. 

affidavit  to  hold  to  bail  in  common  cases,  6 
PROCEEDINGS  bt  SPECIAL  ORIGINAL. 

prscipe  for  special  original  in  assumpsit  or  case,  7 

original  writ  thereon,  7 

capias  thereon,  ib. 

alias  or  pluries  capias,  7  a 

testatum  capias,  ib. 

non  omittas  capias,  ib. 

declaration  thereon,  ib. 

declaration  where  one  of  defendants  has  been  outlawed,  8 

praecipe  for  original  writ  in  debt^  9 

capias  theroon,  ib. 

declaration  thereon^  ib. 

prsecipe  for  an  original  writ  in  covnant^  10 

capias  thereon,  ib. 

declaration  thereon,  ib. 
BEGINNINGS  and  CONCLUSIONS  op  DECLARATIONS. 
In  THE  KiMo's  Bench,  bt  Bill. 

in  assumpsit,  12 

in  account,  ib. 

in  annuity,  13 

in  debt,  ib. 

in  debt,  qui  torn,  ib. 

in  covenant,  ib. 

in  detinue,  14 

in  debt  and  detinue,  ib. 

in  case  or  trover,  ib. 

in  tres^hiss,  ib. 

to  detain  a  prisoner  in  custody  of  marshal  in  vacation,  where  cause 
of  action  accrues  in  vacation,  ib. 

against  a  prisoner  in  custody  of  the  sheriff,  1 4  [marshal,  ib. 

against  two,  one  in  custody  of  the  sheriff,  and  the  other  of  the 

against  a  defendant  sued  by  a  wrong  name,  ib. 

where  one  of  plaintiffs  died  afler  iasuing  of  writ,  and  before  dec- 
laration, 16  [laration,  ib. 

where  one  of  defendants  died  after  issuing  of  writ  and  before  dec* 

ooNCLUSioif  of  a  declaration  in  King's  Bench,  ib. 

do.    —        do.        —        in  debt,  qui  torn,  17 

do.    —        do.        —        in  trespass,  ib. 


VI  ANALYTICAL    TABLE. 

BEGINNINGS  and  CONCLUSIONS  of  DECLARATIONS—  coniinn^d. 
In  the  Common  Pleas. 

in  assumpsit,  case,  or  trover,  17 

in  debt,  18 

in  debt,  qui  iam^  ib. 

in  account,  &c.  ib. 

in  covenant,  ib. 

in  detinue,  ib. 

in  replevin,  ib. 

in  trespass,  19 

the  like  in  a  more  modem  form,  ib. 

to  detain  a  prisoner  in  custody  of  warden  of  Fleet,  in  vacation, 

where  cause  of  action  arises  in  vacation,  ib. 

where  one  of  plaintiffs  died  after  issuing  of  writ,  ib. 
'  where  one  of  the  defendants  died,  ib. 

CONCLUSION  of  a  declaration  in  C.  P.  ib. 

do.     —         do.         •—        in  debt  qui  torn,  ib. 

do.     —        do.         —  '      in  trespass,  ib. 
In  Inferior   Courts. 

in  the  Mayor's  Court,  in  London,  by  baron  and  feme,  feme  being 
feme  sole  trader  within  the  city,  22 

in  the  Mayor's  Court,  in  London,  against  baron  and  feme,  feme 
being  sole  trader,  &c.  23 

do  in  the  Borough  Court  of  Southwark,  23 
BY  AND  AGAINST  PARTICULAR  PERSONS. 
By  and  against  Attorneys,  Ulc. 

declaration  by  an  attorney  in  K.  B.  29 

bill  against  do.  ib. 

do.  when  cause  of  action  accrues  and  bill  is  filed  in  vacation,  30 

do.  against  the  marshal,  ib. 

declaration  by  an  attorney  of  C.  P.  ib. 

bill  against  an  attorney  of  C.  P.  31 

declaration  thereon  after  appearance,  ib. 
Infants. 

declaration  by  an  infant  in  E.  B.  32 

do.  IB  C.  B.  ib. 
Assignees.  [33 

commencement  of  declaration  by  assignees  of  bankrupt  in  E.  B. 

the  like  in  C.  P.  ib. 

<]o.  by  one  partner  and  the  assignees  of  another,  ib. 

by  assignees  of  two  or  more  bankrupts  under  several  commis- 
sions, to  recover  a  debt  due  to  the  joint  estate,  ib. 

do.  by  the  assignee  of  an  insolvent  debtor,  ib. 

do.  by  the  assignee  of  an  insolvent  after  removal  of  first  assignee 
by  insolvent  court,  ib. 

conclusion  in  K.  B.  by  assignee  of  a  bankrupt  or  insolvent,  32 

the  like  in  C.  P.  ib. 
Br  and  against  Executors  and  Administrators. 

beginning  of  a  declaration  by  an  executor  against  an  executor  in 

do.  in  C.  P.  ib.  [K.  B.  34 

do.  by  executor  of  an  executor,  ib. 

by  a  surviving  executor,  ib. 

by  husband,  and  wife  executrix,  ib. 

against  an  executor,  ib. 

do.  by  an  administrator  against  an  administrator  in  K.  B.  ib. 

do.  by  an  administrator  against  an  administrator  in  C.  P.  35 

by  an  administrator  de  bonis  non  with  will  annexed,  ib. 

by  an  administrator  duranit  minort  aiate^  ib. 
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BY  AKD  AGAINST  PARTICULAR  PERSONS— conitntfcci. 

Bt  and  against  Executors  and  Administrators — continued. 

by  an  administrator  limited  until  the  original  will  or  a  copy  therof 
be  brought  into  the  Archbishop's  Courts  35 

profert,  ib. 

against  an  administrator  de  bonis  non  with  will  annexed,  35 

profert  by  an  executor  in  K.  B.  ib. 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor,  ib. 

conclusion  of  a  declaration  by  an  administrator  in  E.  B.  ib. 

profert  by  administrator  in  K.  B.  36 

do.  by  administrator  de  bonis  non  of  administrator,  ib. 

do.  by  administrator  with  the  will  annexed,  ib. 
Bt  Clerks  or  Treasurers  apfointed  to  sue  bt  Statute. 

declaration  by  a  clerk  or  treasurer  to  trustees,  &c.  empowered  to 
sue  under  a  statute,  36  a 

declaration  against  such  clerk  or  treasurer,  ib. 

declaration  by  a  clerk  or  treasurer  to  a  company  empowered  to 

sue  under  a  statute,  ib. 


DECLARATIONS  in  ASSUMPSIT. 
I.  Common  counts. 
€rener€d  Forms^ 

the  indthHakts  assumpsit  eount,  37 
the  quantum  meruit  count,  ib. 
the  quantum  valebant  count,  38 

indeoitatus  €usumpsit  on  promise  to  pay  by  chattels,  ib. 
1.  Respecting  Real  Property,  for 

a  freehold  estate  sold  and  conveyed,  39 

a  copyhold  estate  surrendered,  ib« 

a  leasehold  estate  sold  and  assigned,  ib. 

a  good-will  of  business,  40 

a  good-will  of  a  public  house  and  plaintifi's  business  therein,  ib. 

fixtures  by  outgoing  against  incoming  tenant,  ib. 

the  use  and  occupation  of  a  house,  or  of  a  house  and  land*,  ib* 

the  use  and  occupation  of  a  fishery,  42 

the  use  of  a  way,  ib. 

^e  use  and  occupation  of  a  pew  in  a  church,  43 

the  use  of  seat  in  house  to  view  a  public  procession,  43 

the  use  of  a  tennis  court,  balls,  and  racket,  44 

ibe  use,  occupation,  and  profits  of  an  inn,  ib. 

double  rent,  on  11  Geo.  2.  c.  19.  s.  18.— 45 

the  use  of  pasture  land  and  eatage  of  the  grass,  ib. 

the  use  of  premises  and  prsedial  tithes,  46  . 

file  use  of  lands  with  right  to  take  tithes,  ib. 

the -use  and  occupation  of  unfurnished  lodgings,  47 

the  use  and  occupation  of  furnished  lodgings,  ib. 

board  and  lodging,  48 

warehouse-room  of  goods,  ib. 

the  standing  of  a  carriage,  49 

the  roooraffe  of  ships,  ib. 

fines  on  admission  to  a  copyhold,  ib. 

tolls  on  loaded  carriages  passing  over  a  bridge,  60 

tolls  on  ffoods  weighed  in  plaintifi^s  beam,  ib. 

tolls  on  live  cattle  brought  to  a  market  and  sold  there,  51 

second  count  for  same  tolls,  ib. 

tolls  due  for  passing  through  a  turnpike  gate,  ib. 

second  count  thereon,  52 


YlU  ANALYTICAL   TABL£« 

DECLARATIONS  in  ASSUMPSIT— co»<tmi«d, 
I.  Common  Counts — conlinued. 
I.  Respbctino  Real  PRo?ERTTt  fo|i — con/ttuMiL 

petty  customs,  52 

calls  oa  shares  in  a  bridge,  ib. 

the  like  in  another  way,  53 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ih, 

calls  under  a  road  act,  ib. 

at  the  suit  of  treasurer  of  comfMiny  for  canal  collst  ib« 

contribution  to  a  party  wall,  54 
{I.  Respecting  Personal  Propertf,  for 

goodte  sold  and  delivered  to  the  defendant^  55 

goods  sold  to  defendant,  and  delivered  to  a  third  personi  5Q 

goods  bargained  and  sold  to  defendant  generally,  ib. 

a  crop  of  grass  or  turnips,  &c«  bargained  aad  sold,  57 

tithes  bargained  and  sold,  ib. 

the  like  in  another  form,  58 

small  tithes,  ib. 

necessaries  found  and  provided  for  defendant,  59 

pecessaries  found  and  provided  for  third  persons,  ib, 

horse-meat  and  stabling,  ib. 

agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &c,  or  of  ships,  furniture,  &c.  ftQ 

covering  mares,  &c.  ib. 

bulling  cows,  61 

freight,  primage^  average,  ib. 

general  average,  62 

the  like  in  another  focm,,ib. 

the  tonnage  of  goods,  &c.  63 

a  passage  on  board  a  ahipi  ib, 

demurrage,  64 

lighterage,  ib. 

lighterage,  wharfage,  and  warehouse  roon,  65 
111.  Respecting  Personal  Services,  for 

wages  as  an  hired  servant,  65 

wages  as  a  sailor,  against  the  captain  or  owner,  66 

for  short  allowance  money  by  a  seaman,  ib. 

wages  as  a  ship'e  steward  or  mate,  against  the  captain,  ib, 

wages  as  captain,  againat  the  owner,  67 

prize  money,  wages,  &c.  by  a  quarter-master  against  owner,  ib. 

salary  as  a  quarter-master  of  a  corps  of  troops,  ib« 

pilotage,  ib. 

crimpage,  68 

salvage,  ib. 

work  and  labor  by  an  attorney,  ib. 

for  procuring  defendant's  discbarge  as  an  Inpolv^nt,  70 

as  a  witness,  72 

work  and  labor,  and  materials,  74 

work  with  horses  and  carriages,  or  with  lighters,  &c.  7Cl 

the  carriage  of  goods  by  land,  77 

work,  journeys,  and  attendance,  ib. 

work  as  an  agent  generally,  and  for  commissioii,  7S 

work  as  a  factor  or  agent  in  selling  goods,  ib. 

as  an  insurance  broker,  79 

premiums  of  insurance,  SO 

as  a  surveyor,  ib. 

as  an  auctioneer  and  appraiser,  SI 

^  an  accountant,  81  a 
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DECLARATIONS  in  ASSUMPSIT— (con/mtied.) 
I.  Common  Counts — {continued.) 

III.  Respbctino  Personal  Services,  por — (continued.) 

as  a  schoolmaster,  and  for  books,  board,  and  lodging)  &c.  81  4 

the  like,  and  for  entrance-money,  82  [child,  88 

as  a  surgeon  and  apothecary,  and  for  medicines,  and  unoculatiiig  a 

as  a  surgeon,  apo&ecary,  and  man-midwifcf  84 

as  a  nurse,  ib. 

as  an  undertaker  of  funerals,  85 

as  a  curate,  86 

for  composing  paragraphs  for  newspapers,  ib. 

for  work  and  labor  in  booking,  receiving,  and  keeping  passengeiv 
and  parcels,  and  the  use  of  a  shop,  ib* 
IT.  Resfecting  Monies,  for 

money  lent«  67 

money  paid,  ib. 

money  bad  and  received,  ib. 

interest,  88 

work,  goods  sold,  and  on  the  money  counts,  in  one  count)  89 

on  an  award  made  by  an  arbitrator,  ib» 

ditto  on  umpirage,  99 

on  an  account  stated,  ib. 

common  breach,  ib. 
▼•  Relating  to  Character  in    which  Plaintiff  svbs,  or  Dbveit* 

DANT   is   sued. 

by  a  surviving  partner,  on  promises  to  both  partners,  91 
the  like  on  promises  to  surviving  partner,  92 
counts  on  promises  for  work,  &c.  by  the  plaintiff  only,  93 
against  a  surviving  partner,  for  goods  sold,  &c.  94 
counts  on  promises  by  defendant  after  death  of  his  partner,  ib» 
by  husband  and  wife  for  work,  &c.  before  marriage,  95 
against  them  for  work  done  for  wife  before  marriage,  96 
by  assignees  of  bankrupt  for  work,  &c.  before  bankruptcy,  97 
the  like  on  promises  to  the  assignees  after  bankruptcy,  99 
the  like  on  causes  of  action  arising  after  the  bankruptcy,  100 
by  a  surviving  assignee,  ib. 

by  one  partner  and  the  assignee  of  another,  being  bankrupt,  101 
by  the  assignee  of  an  insolvent  debtor  on  promises  to  insolvent,  ib. 
the  like  on  causes  of  action  arising  to  the  assignee  after  the  in- 
solvent's subscribing  his  petition,  101 
by  executor  for  work,  &c.  on  promises  to  testator,  101  a 
counts  on  promises  to  the  plaintiff  as  executor,  102 
by  a  surviving  executor,  1 04 

by  husband,  and  wife  executrix,  before  marriage,  105 
by  husband,  and  wife  executrix,  after  marriage,  ib. 
against  executor  for  work,  &c.  on  promises  by  testator,  106 
against  an  executor,  on  promises  by  him  in  that  capacity,  107 
against  a  surviving  executor,  168 

against  husband,  and  wife  executrix,  before  marriage,  109 
against  husband,  and  wife  executrix,  after  marriage,  ib* 
by  an  administrator,  ib. 

by  an  administrator  durante  minore  cetate^  110 
by  a  surviving  administrator.  111 
by  an  administrator  de  bonis  nan  with  will  annexed,  ib. 
by  husband,  and  wife  administratrix,  before  marriage,  112 
by  husband,  and  wife  administratrix,  after  marriage,  ib. 
against  an  administrator,  ib. 
against  an  administrator  durante  minore  atate^  &c.  113 

▼oL.  n.  B 
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DECLARATIONS  in  ASSUMPSIT— (continued.) 
I.  Common  Counts — {continued.) 

V.  Relating  to  Character  in  which   Plaintiff    sues,  oe  Db- 
FJENDANT  IS  SUED — (continued.) 

against  a  surviving  administrator,  113 

against  an  administrator  de  bonis  non,  with  will  annexed,  ib. 

against  husband,  and  wife  administratrix,  before  marriage,  114 

against  husband,  and  wife  administratrix,  ailer  marriage,  ib. 
II.  Special  Counts. 

I.  On  Promissory  NcTtes. 

payee  against  maker,  on  note  payable  generally,  116  to  142 

against  one  of  makers  of  joint  and  several  note,  116 

on  a  note  made  by  a  firm,  ib. 

where  note  was  made  by  one  partner  in  name  of  firm,  ib» 

on  note  made  by  an  agent,  117 

on  note  wrongly  dated,  ib. 

on  note  payable  at  a  particular  place,  ib. 

on  note  payable  on  demand,  119  ' 

on  note  payable  by  instalments,  where  whole  due,  on  one  de- 
fault, 120 

for  one  instalment,  121 

the  like  for  several  instalments  due,  ib. 

on  note  for  less  than  JCb^  ib.  - 

on  note  made  abroad  for  payment  of  guilders,  122 

on  note  payable  on  contingency  of  ship's  arrival,  123 

on  note  payable  on  coming  of  age,  ib. 

payee  against  maker,  payable  after  death  of  another,  124 

first  indorsee  against  maker  of  note,  payable  generally,  ib. 

the  like  on  note  payable  at  a  particular  place,  125 

second  indorsee  against  maker,  126 

short  indorsement,  127 

on  note  indorsed  for  residue  after  part  payment,  128 

by  indorsee  of  executor  against  maker,  ib. 

by  indorsee  of  administrator  after  death  of  payee,  129 

by  bearer  of  note  payable  to  E.  F.  or  bearer,  130 

by  bearer  of  country  bank  note,  payable  in  town  or  country,  ib. 

first  indorsee  against  indorser,  131 

first  indorsee  against  indorser,  where  no  effects,  133 

by  indorsee  of  note  payable  to  bearer  after  sight,  ib. 

against  indorser  where  maker  could  not  be  found,  134 

by  surviving  payee  against  maker,  ib. 

payee  against  surviving  maker,  135 

by  husband  and  wife,  on  note  payable  to  her  whilst  sole,  136 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage, 
she  not  having  indorsed  it,  ib. 

by  husband  alone,  on  note  made  to  wife,  136  ^ 

against  husband  and  wife,  on  her  note  before  marriage,  ib. 

by  assignees,  on  note  payable  to  bankrupt,  137 

by  trustees  of  a  friendly  society,  138 

by  executor  or  administrator  of  payee  against  maker,  140 

by  executor  or  administrator  on  promise  since  the  death,  140 

the  like  in  another  form,  stating  probate,  141 

payee  against  the  executor  or  administrator  of  maker,  142 
II.  On  Checks  on  Bankers. 

by  payee  of  check  against  drawer,  143 

by  bearer  of  check  against  drawer,  144 
HI.  On  Inland  Bills  of  Exchange,  144  to  167 

drain&r  against  acceptor  on  general  acceptance,  144 
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DECLARATIONS  m  ASSUMPSIT— (con/mtwd.) 
II.  Special  Counts — [continued,) 

III*  On  Inland  Bills  of  Exchange — {continued,) 

the  like  on  bill  with  a  wrong  date,  145 
by  drawer  of  bill  payable  to  his  own  order,  146 
drawer  cgainst  acceptor,  on  bill  payable  at  particular  place,  ib. 
on  bill  returned  to  and  taken  up  by  drawer,  117 

on  acceptance  varying  as  to  time  from  bill,  148 

on  acceptance  payable  on  contingency,  149 

payee  against  acceptor,  on  general  acceptance,  ib. 

by  payee  of  bill  drawn  by  firm,  160 

on  bill  drawn  by  agent,  ib. 

payee  against  acceptor  of  bill  payable  at  a  particular  place,  ib. 

the  like  in  another  form,  152 

indorsee  against  acceptor,  on  a  genera]  acceptance,  ib. 

indorsee  against  acceptor,  where  bill  payable  at  bankers,  &c.   153 

short  indorsements,  124 

indorsement  by  a  firm,  ib. 

indorsement  by  agent,  155  [&c.  ib* 

by  holder  of  bill  payable  toorder  of  fictitious  payee  against  drawer, 

indorsee  of  executor  or  administrator,  156 

partial  indorsement,  ib. 

payee  against  drawer,  on  default  of  acceptance,  ib. 

the  like  Where  no  effects  in  drawee's  hands,  157 

payee  against  drawer  on  default  of  payment,  ib. 

the  like  on  default  of  payment,  where  bill  payable  at  particular 
place,  158 

payee  against  drawer  on  default  of  payment,  where  no^effects,  159 

payee  against  drawer  or  indorser,  when  drawee  not  found,  160 

by  payee  or  indorsee  against  a  drawer  or  indorser,  who  dispensed 
wim  presentment,  ib. 

indorsee  against  drawer,  stating  protest,  161 

against  drawer  or  indorser,  on  default  of  acceptance,  ib* 

indorsee   against  drawer,  on  default  of  acceptance  where  no  ef- 
fects, ib. 

indorsee  against  drawer  or  indorser,  on  default  of  payment  gen- 
erally, 162 

the  like  on  default  of  payment  at  particular  place,  ib. 
indorsee  against  drawer  on  default  of  payment,  where  no  efiects,  ib* 
by  bilfon  and  feme,  on  bill  to  feme  whilst  sole,  against  acceptor,  ib. 
by  baron  and  feme  against  drawer  or  indorser,  where  bill  became  due 

aAer  marriage,  162 
by  husband  alone,  where  he  married  before  the  bill  became  duey  163 
against  baron  and  feme,  on  bill  accepted  by  her  whilst  sole,  ib. 
by  surviving  payee  or  indorsee  against  acceptor,  ib. 
by  surviving  partners,  &c.  against  drawer  or  indorser,  where  bill  be- 
came due  ailer  death  of  partner,  164 
against  surviving  acceptor,  ib.    ,  [ceased,  ib* 

against  surviving  drawer,  &c*  where  bill  dishonored  m  life-time  of  de- 
against  surviving  drawer  or  indorsor,  whore  bill  dishonored  after  death,  ib* 
by  assignees  of  bankrupt  indorsee  against  acceptor,  165 
by  assignees  against  drawer,  &c.  where  bill  due  after  bankruptcy,  ib. 
by  executor  or  administrator  of  payee,  &c.  against  acceptor,  ib. 
by  executor,  &c.  of  payee,  &c.  against  drawer,  where  bill  due  after  death, 
166  [above  six  years,  ib. 

by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  due 
against  executor  or  administrator  of  acceptor,  167 
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DECLARATIONS  m  ASSUMPSIT--(eon<fntte<2.) 
II.  Special  Counts — {continued.) 

IV.  On  Foreign  Bills  of  Exchange,  167  to  178  . 

drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usancesy  167 

the  like  in  another  form,  stating  more  fully  the  duration  of  usance,  169 

drawer  against  acceptor,  where  bill  paid  supra  protest  by  third  perBon,  ib. 

by  indorsee  against  acceptor  of  bill  at  usance  in  two  parts,  one  acceptedf 
the  other  indorsed,  170 

special  indorsements  in  full  of  one  part  of  bill  stating  time  and  place,  171 

payee  or  indorsee^^'against  drawer,  &c.  on  refusal  to  accept,  72         [173 

second  indorsee  against  first  indorser  of  bill  protested  for  noD-acceptance, 

payee  or  indorsee  against  drawer  or  indorser,  on  refusal  of  drawee  to  pay» 
174  [paymenty  176 

payee  against  drawer,  on  bill  protested  both  for  non-acceptance  and  iio»> 

by  indorsee  against  acceptor  supra  protest^  176 

the  like  by  indorsee  in  another  form,  ib. 

by  drawee  who  accepted  supra  protest,  for  non-acceptanee  for  hoaor  of 
second  indorser  against  nrst  indorser,  177 
v«  On  Sea  Policies  of  Insurance,  178  to  208 

on  policy  on  goods  lost  by  capture,  by  the  brokery  178 

commencement  of  second  count  on  policy,  183 
Property  insured  mnd  Interest* 

on  insurance  on  freight  stated,  183 

on  insurance  on  expected  profits,  184 

insurance  on  moiety  of  ship— interest  in  several  persons,  ib. 

plaintilOr  interested  in  two  thirds,  and  others  in  residue,  185 

another  form,  where  plaintififinterested  in  two-thirds  of  a  ship,  ib. 

tiie  like  where  some  persons  interested  in  ship,  and  others  in  goods*  18S 

averment  that  no  British  subject  was  interested,  ib. 

on  an  insurance  of  money  lent  on  respondentia,  tb. 

averment  where  name  of  ship  mis-stated  in  policy,  188 

on  policy  varied  after  effected,  but  not  as  to  subject-matter,  ib. 

statement  of  alteration  of  terms  after  commencement  of  risks*  ilw 

averment  that  ship  sailed  with  convoy,  &c.  189 
Losses  by  Perils  of  Sea. 

loss  of  ship  and  goods  by  stormy  weather,  189 

more  general  statement  of  loss  by  perils  of  sea,  190 

loss  by  shipwreck,  ib. 

the  like  in  another  form*  ib. 

loss  by  sinking  of  ship,  ib. 

ship  leaky,  lost  while  putting  into  port,  ib. 

loss  by  sinking  among  rocks,  191 

loss  by  ship  foundering  at  sea,  ib. 

loss  by  ship  being  cast  on  rock,  and  tempest,  ib. 

ship  lost  by  storms,  and  ice,  and  foundered,  192 

loss  of  ship  and  freight  by  stranding,  ib. 

goods  damaged  by  leak  sprung  in  storm,  ib. 
Lossh^  JVoims. 

ship  eaten  by  worms,  lost  in  a  storm,  192 
Loss  by  Ships  running  foul. 

loss  by  another  ship's  running  down  ship  insured,  193 
Loss  by  Fire. 

ship  and  goods  burnt  at  sea,  193 

the  like  in  another  form,  ib. 
Loss  by  Capture. 

loss  by  capture  of  ship  and  goods,  193 

for  total  loss  of  ship  and  freight  by  capture,  for  expenses  incurred  in  en- 
deavouring to  regain  it,  194  . 

/ 
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DECLARATIONS  in  ASSUMPSIT— (contfniwd.) 
11/ Special  Counts — {continued,) 

▼.  On  Sea  Policies  of  Insurance — {continued,) 
JL08S  by  Capture — {continued,) 

total  loss  of  goods  by  capture  and  re-capture,  ib. 

loss  by  being  fired  upon  and  sunk  by  enemy,  195 

total  loss  of  goods,  ship  compelled  to  go  into  Cadiz,  confiscated  by  tli* 
king  of  Spain,  196 
Lo98  by  Arrest  or  Delainment. 

ship  detained  on  coast  of  America,  197 

loss  by  ship  being  seized  by  savages,  ib. 
Lo$s  by  Pirates. 

ship  taken  by  rebel  Americans,  197 
Loss  by  Thieves, 

ship  damaged  on  voyage  by  unknown  persons,  and  robbed,  198 
Loss  by  Barratry, 

by  barratry  of  master  and  mariners,  198 

the  like  in  a  more  general  form,  ib. 

ship  confiscated  by  master's  taking  her  into  hostile  port,  200 

loss  by  putting  in  smuggled  goods,  ib. 
Average  Losses. 

for  average  loss  of  goods  damaged  by  sea  water,  200 

ship  stranded  and  disabled,  and  obliged  to  be  unloaded  and  piloted,  202 

for  rateable  part  of  expense  in  endeavouring  to  recover  ship,  203 

the  ship  damaged  by  bad  weather ;  her  cables,  masts,  &c.  cut  away  ; 
plaintiff  obliged  to  pay  salvage,  &c.  ib. 

average  loss  wbere  ship  sprung  a  leak,  and  forced  to  put  into  Lisbon',  &c. 
204 

average  loss  on  sugars  wetted  by  sea,  &c.  205 

for  average  loss,  anchor,  &c.  cut  away,  206 

for  average  loss,  by  tackle,  &c.  burnt,  ib. 

for  average  loss,  goods  stolen  while  ship  detained  by  embargo,  207 
SiatemenU  of  Abandonment, 

where  plaintiff  abandoned  his  claim  to  ship,  207 
Statement  of  Adjustment, 

statement  of  adjustment  of  loss  in  an  action  on  policy,  208  * 

VI.  On  Life  Policies,  208  to  216 

on  policy  against  insurer  underwriting  by  agent,  208 

on  policy  on  life  of  third  person,  against  Atlas  Company,  211 

VII.  For  General  Average,  216  to  220 

at  suit  of  owner  of  ship  against  owner  of  goods,  loss  occasioned  by  an- 
chor being  cut  away,  216 
average  loss,  anchor  cut  away,  and  sails  blown  away,  219 
average  loss,  where  ship  bilged  in  port  by  weight  of  cargo,  220 
▼III.  On  Charter-Parties,  221  to  226 
owner  against  freighter  for  not  dispatching  ship,  and  not  loading  her,  221 
by  owners  of  ship  against  assignee  of  freighter,  for  damage  in  detain- 
ing ship  beyond  days  of  demurrage,  and  for  freight,  'primage,  and 
average,  226 

IX.  On  Wagers,  226  a  to  235 

on  horse-race  for  a  hunter's  sweepstakes,  226  a, 

on  horse-race  agreement ;  sum  forfeited  for  not  running,  229 

for  money  won  by  betting  at  horse-race,  232 

on  wager  concerning  weight  hogs,  233 

for  recovery  of  money  lost  at  cribbage,  234 

X.  On  Feigned  Issues,  235  to  241 

feigned  iasuet  with  two  counts,  at  the  suit  of  surviving  partners,  first 
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DECLARATIONS  in  ASSUMPSIT— (conitnued.) 
II.  Special  Counts — {continued,) 

X.  On  Feigned  Issues — {coniintied,) 

count  to  try  petitioning  creditor's  debt ;  second,  to  try  bankruptcy, 

237 
the  like  to  try  trading  of  a  supposed  bankrupt,  239 
pleas,  ib. 

feigned  issue  deviaavii  vel  non,  240 
the  like -to  try  whether  party  heir  at  law  or  not,  241 

XI.  On  Awards,  241 

on  parol  submission  to  award,  ib. 

XII.  On  Foreign  Judgments,  243  to  245 
on  Jamaica  judgment,  243 

on  a  Scotch  decree  at  suit  of  assignees  of  a  bankrupt,  245 

XIII.  For  Legacies,  245  a  to  247  [245  a 
against  executor  on  promise  to  pay  legacy  in  consideration  of  forbearance, 

XIV.  For  Contributions  to  r arty- Walls,  247  to  250 

'  on  12  Geo.  3.  c.  78.  s.  41,  for  moiety  of  expense  of  pulling  down  an  old 

wall,  and  building  party-wall,  where  two  buildings  were  of  same  rate 

or  class,  ib. 
the  like  where  there  was  an  old  party- wall,  before  the  new  party-wall 

was  erected,  248 
the  like  by  lessee  for  years,  in  whom  the  property  of  party- wall  was  vested* 
for  defendant's  share  of  expenses  of  party-wall,  which  he  had  cut  into,  248 
the  like  by  executor  to  recover  moiety  of  expenses  of  building  party- wall, 

used  by  defendant  after  death 'of  testator,  250 
XT*  To  Fat  Monet  For  Forbearance  to  Defendant,  251 

on  promise  to  pay  costs  of  action  in  week,  in  consideration  of  stay  of 

proceedings,  ib. 
XVI.  To  Pat  Monet  For  Forbearance  to  Third  Persons,  252  a 
on  promise  to  pay  debt  of  third  person  in  consideration  of  fort>earaDce» 

ib. 
on  promise  that  if  plaintilT  would  withdraw  distress  for  rent  on  goods  of 

third  person,  defendant  would  pay  the  rent,  253 
XVII*  To  PAT  Monet  in  consideration  of  Marriage,  254 

on  promise  to  pay  jC200,  if  plaintiff  would  marry  C.  D.,  ib. 
xtiii.  To  pat  Monet,  &c.  for  Services  and  Works,  256  to  261 
special  count  for  board  wages  as  hired  servant,  256 
for  a  reward  offered  for  a  prisoner,  who  had  escaped,  ib. 
for  a  reward  advertised  for  disoovering  an  ofiTeoder,  257 
on  promise  of  reward  if  plaintiff  would  arrest  a  felon,  258 
by  a  schoolmaster,  for  taking  away  pupil  from  school  withput  a  quarter's 

notice,  259 
the  like  on  executed  consideration,  260 

XIX.  Relating  to  Sales  of  Goods  and  Personaltt,  261  to  274 
for  not  delivering  bill  of  exchange  for  goods  sold,  261 

on  contract  of  sale  and  return,  ^r  not  returning  or  paying,  263 
for  not  accepting  goods  sold,  264 
for  not  accepting  goods  made  for  defendant,  265 
for  not  taking  away  goods  sold  at  auction,  265  a 
the  like  where  there  has  been  a  re-sale,  267 
for  not  delivering  goods  within  specified  time,  268 
for  not  delivering  goods  at  a  particular  place,  270 
special  damage  by  reason  of  non-delivery  of  goods,  272 
for  not  providing  another  horse  or  returning  money»  where  horse  un- 
sound, 273 

XX.  Relating  to  Contracts  of  Exchange,  274 
on  promise  to  pay  monev  '^         '  ^npe  of  horses,  ib. 
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DECLARATIONS  in  ASSUMPSIT— (con/inttcd.) 
!!•  Special  Counts — {continued.) 

XXI.  Relating  to  Contracts  of  Loan,  275  to  278 
for  Dot  replacing  stock,  &c.  275 

for  not  discounting  bill,  277 

XXII.  On  Warranties,  279  to  286 

on  warranty  of  a  horse,  &c.  to  be  sound,  &c.  279 

on  warranty  on  exchange  of  horses,  261 

for  not  furnishing,  &c.  good  hams,  282 

on  false  warranty  of  bank  note,  286 
xxiii.  Relating  to  the  Sale,  Use,  &c.  of  Real  Property,  287 
to  314 

against  vendor  of  estate  for  not  making  title,  287 

general  count  for  not  making  a  good  title  to  premises  for  residue  of  term, 
within  reasonable  time,  289 

against  publican,  for  not  having  title  to  assign  his  lease,  290 

by  vendor,  for  not  completing  purchase,  and  paying  loss  on  re-sale,  291 

against  vendee  on  public-house  agreement,  296 

against  vendee  for  not  taking  fixtures  and  stock  in  trade,  299 

by  outgoing  against  incoming  tenant,  for  price  of  crops,  &c.  valued,  301 

the  like  in  another  form,  305 

the  like  for  fixtures,  307 

landlord  against  tenant,  for  breach  of  express  agreement  to  consume 
straw  on  premises,  &c.  ib. 

against  tenant,  who  held  premises  in  question  afler  end  of  lease,  on  terms 
of  such  lease,  for  not  repairing,  &c.  307  a 

against  tenant  for  not  using  premises  in  husband-like  manner,  and  accor- 
ding to  custom  of  country,  308 

breach  for  ploughing  up  grass  land,  and  cropping  land,  without  manuring 
same,  310 

for  taking  successive  crops  without  manuring  land,  ib. 

against  tenant  for  keeping  and  leaving  premises  out  of  repair,  311 

against  landlord  for  not  indemnifying  tenant  from  ground-rent,  313 

XXIV.  On  Guarantees,  314 

on  guarantee  for  goods  sold  to  third  person,  ib. 

7>n  guarantee  to  pay  debt  of  third  person  in  ponsideration  of  forbearance, 
316 

XXV.  On  Promises  to  indemnipv,  316  to  319 

against  landlord  for  not  indemnifying  tenant  from  ground-rent,  313 

by  acceptor  of  accommodation  bill,  for  not  indemnifying,  316 

by  maker  of  promissory  note,  made  for  accommodation  of  defendant,  for 

not  indemnifying,  318 
for  not  indemniVying  bail  to  the  sheriff,  319 

XXVI.  On  Promises  to  marry,  321  to  324 
for  not  marrying,  321 

to  marry  at  a  particular  time,  324 

XXVII.  On  Promises  to  serve  and  employ,  324  to  329 
for  not  receiving  hired  servant  into  service,  324 

by  mariner  for  not  suffering  to  go  as  boatswain  in  defendant's  ship,  325 
for  turning  servant  away  without  notice,  326 
for  preventing  plaintiff  completing  a  work,  328 

XXVIII.  To   PERFORM   WoRKS,  330  to  332 

for  nor  performing  building  agreement,  330 
for  not  6xing  steam  engine  properly,  331 
special  damage  thereto,  332 

XXIX.  Against  Bailees  in  general,  333 

against  a  bailee  without  reward,  for  not  taking  care  of  goods,  334 
for  not  returning  casks,  or  paying  for  them,  335 
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DECLARATIONS  in  ASSUMPSIT— (conimtiMi.) 
II.  Special  Counts — {continued.) 

XXIX.  Against  Bailees  in  general — {continued)* 
against  a  pawnbroker  for  losing  a  pledge,  336 

against  the  hirer  of  ahorse  for  riding  it  improperly*  be*  387 
for  not  taking  care  of  furniture  let  to  defendant,  339 
against  watchmaker,  for  losing  watch  delivered  to  repair,  340 
general  count  against  bailee  for  not  taking  care  of  books,  342 

XXX.  Against  Agents,  Factors,  &c.  343  to  351 

against  agent  employed  to  sell,  for  not  accounting,  342      [for  sale,  844 
against  agent  for  not  accounting  for  goods  consigned  at  difierent  timeaf 
against  party  employed  to  settle  debt,  for  not  accounting,  345 
against  agent  for  selling  on  credit,  ib. 

for  not  selling  for  ready  money,  346 

for  not  obtaining  good  bill,  ib. 

for  not  using  due  care  in  sale  of  goods,  347 
on  promise  to  be  responsible  in  del  credere  commission,  348 
against  factor  for  selling  on  credit  to  person  who  became  insolvent,  ib. 
against  shopman  for  seSing  on  credit,  against  orders,  349 
for  not  accounting  for  produce  of  bill  defendant  had  to  get  diacountedf 
850 

XXXI.  Against  Wharfinger,  352  to  355 

for  losing  a  hamper  to  be  shipped  by  him,  352 
several  counts  thereon,  353,  354 

XXXII.  Against  a  Farrier,  355 
for  badly  shoeing  horse,  ib. 

XXXIII.  Against  Carriers  bt  Land,  356  to  365 
for  loss  t>f  goods,  356 

for  not  carrying  a  passenger,  359 

for  taking  more  passengers  than  defendant  ought,  whereby  plaintiff  pre* 

vented  from  proceeding  on  journey,  &c.  360 
for  negligence,  and  overturning  coach,  whereby  plaintifiPs  arm  broken, 

862 

XXXIV.  Against  Carriers  bt  Water,  365  to  371 
against  captain,  on  bill  of  lading,  for  loss  of  goods,  365 

by  master  against  owner  of  goods,  for  not  unloading,  whereby  plaintiff 

lost  freight,  &c.  367  [carried,  369 

against  owner  of  goods,  on  implied  undertaking  they  might  be  lawfully 

XXXV.  Against  Attornieb,  371  to  383 

for  negligently  conducting  cause  to  trial  without  evidence,  871 
general  count  against  an  attorney,  for  improperly  conducting  an  action, 
whereby  plaintiff  did  not  recover  in  it,  374  [done,  ib* 

against  an  attorney  for  not  obtaining  judgment  as  soon  as  he  ought  to  have 
for  not  putting  in  bail,  whereby  sheriff  fixed,  ib. 
for  not  putting  in  a  sufficient  plea,  375 

for  not  appearing,  and  suffering  judgment  against  plaintiff,  376 
general  count  against  an  attorney,  for  improperly  conducting  a  defence 

to  an  action,  whereby  defendant  failed  in  it,  377 
for  not  giving  note  to  defendant  in  former  action,  to  pay  him  8t.  6<I.  per 
•   week,  whereby  defendant  discharged  under  insolvent  act,  878 
for  not  ascertaining  title,  whereby  plaintiff,  having  bought  estate,  coukl 

not  re-sell,  379 
for  not  taking  sufficient  security  on  purchase  of  annuity,  881  [388 

general  count  against  an  attorney,  for  negligence  in  investigating  securityt 
against  attorney  employed  to  settle  debt  due  to  plaintiff,  for  not  account- 
ing for  monies  received,  ib. 
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DECLARATIONS  in  DEBT. 

I.    BBOIlf9ING8  AND   G0MOLU8ION8. 

declarations  in  debt  in  E.  B.  by  bill  or  latitat,  384 
Common  Counts. 
form  of  the  indebitatus  count  in  debt,  385 
various  descriptions  of  debt,  39  to  90 
form  of  the  quantum  meruit  count  in  debt,  385 
money  lent,  386 
money  paid,  ib« 
money  had  and  received,  337 
account  stated,  ib. 
breach)  ib. 
II.  On  Simple  Contracts,  388  to  394 
On  Pramiasory  JN'oiea. 

payee  against  maker,  388 
Ofi.mUt  of  Exchange. 
debt  by  drawer  of  a  bill  against  the  acceptor,  388 
payee  against  drawer  on  default  of  acceptor,  ib. 
For  Road  and  Canal  CaUs. 
against  subscriber  on  statute  for  making  a  road,  for  his  subscripdon,  390 
road  calls  on  another  statute,  giving  general  form  of  declaring,  ib. 
for  instalment  of  subscription  towards  making  a  canal  under  private  act» 
391 
ui.  On  legal  Liabilities*  395  to  424 
On  Awards. 
on  award,  where  submission  by  bond,  305 
on  award  under  judge's  order,  398 
On  Byt'laws. 
on  bye-law  for  payment  of  money  to  College  of  Surgeons,  401 
on  a  Jamaica  judgment,  414 
on  a  Scotch  decree,  415 

on  a  judgment  recovered  in  the  Borough  Court  of  Liverpool,  ib. 
For  Escapes. 
against  sheriff  for  escape  under  a  ca.  so.  416 
against  marshal,  where  prisoner  committed  in  execution,  419 
a  general  count  against  ^e  marshal  for  the  escape  of  a  prisoner  in  execu- 
tion, 420  a. 
against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment 
in  C.  P.  removed  into  E.  B.  on  error  for  damages  in  C.  P.  and  costs 
in  error,  420  h. 
against  warden,  where  prisoner  removed  by  hah.  corp.  to  Fleet,  and  origi- 
nal action  in  E.  B.  421 
the  like  where  original  action  in  C.  P.  and  prisoner  brought  up  before 
court  and  recommitted,  423 
IV.  On  Specialties,  424 
On  Deeds^PoU^ 
on  deed,  where  testator  q>pointed  money  to  be  paid  to  plaintiff  ^viiien  tes- 
tator died,  424 
On  diarUT'pa/i^ties. 

by  owner  against  freighter,  for  not  loading  cargo,  or  paying  freight,  420 
On  Sea  Policy. 

against  London  Assurance  Company,  429 
On  LeaseSf  ^c. 

for  rent  on  a  demise,  430* 
On  AwmUy  Deeds. 

on  annuity  deed  for  anears  of  annuity,  433 
On  Mortgage  Deeds. 
on  mort^e  by  lease  and  release  for  principal  and  interest,  434 
the  like  m  a  shorter  form,  436 
ToL.  II.  C 
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DECLARATIONS  in  DEBT— (continued.) 
IV.  Om  Specialties — {continued,) 
On  Bonds  generally. 
on  a  money  bond  in  E.  B.  436 
on  like  in  C.  P.  437 
on  Jamaica  bond,  438 
counts  on  several  bonds,  439 
excuses  for  profert,  ib. 
On  Bonds  stating  Condition. 

observations  in  general,  as  to,  440 
On^Bastardy  Bonds,  440  b. 

on  bastardy  bond  by  succeeding  overseer8»  ib* 
On  Jlnnuiiy  Bonds. 

on  one,  442 
On  Bonds  to  replace  Stock. 

on  bond  to  replace  stock,  and  pay  dividends,  443 
On  Bond  to  perform  Covenant  in  another  Indenture. 

on  one,  444 
On  Bail  Bonds. 
by  assignee  against  principal  or  bail,  first  suit  in  K.  B.  by  bill,  445 
the  like  on  bail  bond  in  C.  F.  461 
On  Replevin  Bonds. 
by  assignee  of,  where  proceedings  removed  by  re.  fa.  lo.  into  K.  B.  and 

plaintiff  gained  a  verdict,  456 
the  like  where  bond  forfeited,  by  replevin  suit  not  being  prosecuted  io 

county  court,  462 
the  like  where  party  replevying  levied  his  plaint,  but  was  afterwards  nos 
pressed  for  not  declaring,  462 
On  Bonds  relating  to  Parties^  Character  oj  suing  and  being  sued, 
by  baron  and  feme,  on  bond  given  to  feme  before  coverture,  464 
by  surviving  obligee  against  obligor  in  E.  B.  ib. 
by  the  assignees  of  a  bankrupt's  obligee  against  obligor,  466 
executor  of  obligee  against  obligor,  466 
by  an  administrator  in  E.  B.  466 

against  baron  and  feme,  on  bond  given  by  feme  before  coverturei  467 
against  an  executor  or  administrator,  468 
against  an  heir,  on  the  bond  of  his  ancestor,  ib* 
against  an  heir,  and  the  devisee  of  the  obligor,  469 
at  suit  of  treasurer  of  a  friendly  society,  established  before  the  10  Geo.  4. 
c.  66,  and  not  conformed  according  to  that  act,  470 
▼.  On  Records,  472  to  487 
On  Recognizances  of  Bail. 
on  recognizance  of  bail  by  bill  in  E.  B.  472 
the  like  where  action  against  principal  was  by  original^  474 
on  recognizance  of  bail  in  C.  B.  476 
on  recognizance  taken  before  C.  J.  at  chambers,  477 
on  recognizance  of  bail  in  error,  given  in  C.  P.  at  Lancaster,  478 
on  recognizance  of  bail  in  error  in  C.  P.  taken  before  a  judge,  479 
on  recognizance  of  bail  in  error  for  E.  B.  or  Exchequer,  ib. 
on  recognizance  taken  before  commissioner  in  country,  479  b» 
On  Judgments. 
on  final  judgment  in  assumpsit  in  E.  B.  C.  P.  or  Exchequer,  482 
the  like  on  judgment  in  debt,  484 
on  judgment  for  defendant  on  verdict,  ib. 
the  like  on  other  judgments,  ib. 

on  a  judgment  recovered  by  bill  in  E.  B«  when  defendant  was  sued  by 
AiYrongname,  ib. 
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DECLARATIONS  m  DEBT— {continued.) 
y.  On  Records — {eontinued.) 
On  Judgments — {ccntiwaed.) 
by  baron  and  feme,  against  baron  and  feme  administratrix,  on  judgment 

against  intestate  revived  by  scire  facias,  suggesting  devastavit,  484 
on  Irish  judgment,  486 
by  conusee  of  Irish  judgment,  487 
VI.  On  Statutes. 
By  party  grieved, 

landlord  against  tenant,  on  4  Geo.  2.  c.  28,  493 

on  11  Geo.  2.  c.  19.  s.  18,  496 

on  11  Geo.  2.  c.  19.  s.  3,  496  a. 

on  9  Ann.  c.  14.  s.  2,   600  a. 

on  6  Geo.  3.  c.  14.  s.  3,  ib* 

on  32  Geo.  2.  c.  28.  s.  1  &  12,      >  g^. 

with  count  on  23  Hen.  6.  c.  9,    ) 
on  29  Eliz.  c.  4.  and  43  Geo.  3.  c.  46.  s.  6,  604 
on  17  Geo.  2.  c.  3.  s.  8.  604  b. 
By  Common  Informer, 
On  23  Hen.  6.  c.  9.     606 
On  12  Ann.  s.  2.  c.  16.     612  to  616 


DECLARATIONS  in  COVENANT. 
On  Apprentice  Deeds. 

against  father  for  apprentice  absenting  himself,  617 

by  apprentice  against  master,  619 

by  apprentice  against  executor  of  master,  622 
On  Articles  of  Agreement, 

between  co-partners  in  trade,  624 
On  Deeds  of  separate  Maintenance. 

by  trustee  against  husband  for  maintenance,  626 
Oil  Charter^arties. 

by  owner,  for  freight  and  demurrage,  628 

the  like  for  not  loading,  and  non-payment  of  pilotage,  631 

by  freighter  against  owner,  633 
Oil  PoHcies. 

against  fire,  by  executors  of  insurer,  against  secretary  of  fire  ofiice,  on 
loss  after  death,  63 

on  lives,  against  Royal  Exchange  Company,  641 
On  Deeds  of  Sale  of  Real  Property. 

by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for  fur- 
ther assurance,  and  for  not  levying  a  fine,  643 

against  vendor  for  breach  of  good  title,  plaintiff  ejected,  646 
On  Leases. 

by  lessor  against  lessee  for  rent,  649 

by  lessor  against  lessee  for  not  repairing,  662 

by  assignee,  executor  or  heir,  &c.  of  lessor,  against  lessee,  662  b. 

by  lessor  against  assignee  of  lessee  for  rent,  ib. 

lessor  against  assignee  of  lessee  for  on  repairing,  with  averment  of  plain- 
tiffs preformance  of  a  condition  precedent,  662  d. 

breach  non-payment  of  galage  rent  of  coal  mines,  667 

breach  for  ploughing  up,  &c.  whereby  £5  per  acre  forfeited,  ib. 

breach  for  not  insuring,  668 

by  lessee  for  not  paying  quit  rent,  669 

by  lessee  against  lessors  for  quiet  enjoyment,  ib. 

breaches  in  general,  669  a. 
TUU  pleaded. 

tenure  infiree  burgage,  660 
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DECLARATIONS  in  COYEJi ANT— (cotUinutd.) 
EaUUe  and  Quantity  of  Interest. 

inducement  that  lessor  was  seised  in  fee-sirople,  560 

seisin  in  feci  &c.  in  hasband  and  wife  in  right  of  wife,  561 

seisin  in  tail,  562 

seisin  for  life,  ib. 

tenancy  by  curtesy  or  by  dower,  563 

by  assignee  of  lessor,  being  a  termor,  against  lessee,  564 

by  ej^ecutor  of  lessor,  being  a  termor,  against  lessee,  for  a  breach  of 
covenant  afler  testator's  death,  565 

against  executor  of  lessee  for  a  breach  of  covenant  after  his  death,  565  a 

by  executor  of  lessor  in  another  case,  565 
Estate  and  Time  of  Enjoyment, 

seisin  in  fee  in  reversion,  568 

interest  in  a  term  to  commence  infuturo^  ib. 

remainder  in  fee  in  a  copyhold,  569 
Estate  and  JVumber  of  Owners, 

estate  in  severalty,  569 

estate  in  joint  tenancy,  and  death  of  one  and  sole  seisin  of  survivor,  570 

estate  in  coparcenary,  ib. 

tenancy  in  common,  571 
Mode  of  acquiring  the  Title. 

by  descent  in  fee,  571 

by  marriage,  573 

by  feoffment,  ib. 

by  lease,  574 

by  assignment  of  a  term  to  the  plaintiff,  575 

by  surrender  of  a  leasehold  interest,  575 

by  covenant  to  stand  seised  to  uses,  576 

by  bargain  and  sale  enrolled,  ib. 

by  lease  and  release,  578 

by  private  act  of  parliament,  579 

by  fine  levied  by  husband  and  wife,  of  inheritance  of  wife,  580 

the  like  with  proclamations,  582 

deed  to  lead  the  uses  of  recovery,  and  recovery  accordingly,  ib. 

the  like  more  fully  pleaded,  583 

surrender  to  the  use  of  will,  and  death,  and  presentment  thereof,  and  ad- 
mission of  devisee,  586 

surrender  to  the  use  of  a  purchaser,  588 

presentment  of  surrender  at  a  subsequent  court  to  surrender,  589 

enfranchisement  of  copyhold  by  lease  and  release,  589 

title  by  devise  in  fee-simple,  591 

title  to  a  chattel  real  by  will,  592 

DECLARATIONS  in  DETINUe! 

first  count  on  a  bailment  to  redeliver  on  request,  593 
second  count  on  a  supposed  finding,  594 
debt  and  detinue  in  the  same  declaration,  595 

DECLARATIONS  in  CASE. 

beginnings  and  conclusions  of  declarations  in  case  or  trover  in  K.  B.  596 
the  like  in  C.  P.  ib. 
t.  For  Torts  to  the  Person. 
For  keeping  mischievous  Animals* 
fi>r  keeping  a  dog  used  to  bite  mankind,  596 
for  keeping  a  dog  used  to  bite  sheep,  &c.  598 
For  public  JVuisances.  [ed,  598 

for  nuisance  in  a  public  street,  whereby  plaintifi^s  earriage  was  overturn- 
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DECLARATIONS  m  CASl^— (continued.) 
I.  For  Torts  to  the  Person — (continued,) 
Far  public  J^uiaances — (continued,) 

for  keepiog  ahole  (which  led  to  defendant's  cellar)  so  badly  covered 
that  plaintiff  fell  down  and  broke  his  leg,  599 

for  obstcuctiog  a  public  highway,  699 
For  malicious  Prosecutions. 

for  malicious  arrest,  where  former  suit  ended  on  payment  of  money  into 
court,  600 

the  like  where  first  suit  discontinued,  606 

the  like  where  first  suit  non-prossed,  606 

the  like  where  a  verdict  for  the  defendant,  ib. 

case  by  plaintiff  against  defendant  aiid  his  attorney,  for  not  releasing 
plaintiff  out  of  prison  afler  satisfaction  of  debt  and  costs,  &c.  606 

for  malicious  charge  of  felony  before  a  justice,  606  a 

for  maliciously  exhibiting  articles  of  peace  at  quarter  sessions  against 
plaintiff,  in  consequence  of  which  he  was  arrested  on  a  warrant  of  the 
justices,  and  obliged  to  find  sureties  and  enter  into  recognizance  to  ap- 
pear at  a  future  time,  that  he  did  appear  but  was  not  proceeded  against 
and  discharged,  612 

for  maliciously  procuring  search-warrant,  and  causing  plaintiff^s  house  to 
be  searched  for  stolen  goods,  612  a 

for  malicious  prosecution  of  indictment  for  perjury,  612  c2 

for  malicious  prosecution  of  indictment  for  assault,  614 

good  second  count,  616 

for  maliciously  issuing  a  commission  of  bankruptcy,  617 
For  Libels.  [fence,  620 

for  a  libel,  indirectly  accusing  plaintiff  of  perjury  or  other  specific  of* 

second  count,  624 

third  count,  626 

for  a  libel  directly  accusing  plaintiff  of  a  thefl  or  other  specific  offence,627 

for  a  libel  imputing  no  specific  offence,  or  imputing  want  of  moral  con- 
duct, 627 

for  a  libel  of  plaintiff  in  his  prof ession  as  an  attorney,  for  a  libel  upon  him- 
self and  another,  in  his  mode  of  conducting  a  commission  of  bankrupt- 
cy, 629 

for  a  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master, 
in  a  letter  to  a  person,  who  in  consequence  refused  to  take  him  into 
his  service,  630  c 

for  a  libel  in  a  newspaper,  632 

for  a  libel  in  a  letter,  ib. 

for  a  libel  containing  distinct  passages  of  hbellous  matter,  632 
For  Slander. 

for  slanderous  words,  indirectly  accusing  plaintiff  of  a  specific  offence^ 
633 

second  count,  636 

for  charging  plaintiff  with  perjury  on  the  execution  of  a  writ  of  inquiry, 
with  a  special  inducement  to  explain  the  wordd,  637 

for  slanderous  words,  directly  accusing  the  plaintiff  of  perjury  or  other 
specific  offence,  638 

second  count,  639 

for  words   slandering  plaintiff  in  his  office^  as  for  accusing  a  justice  of 

peace  with  having  pocketed  fines  forfeited  by  persons  convicted  by  him, 
640 

for  words  slandering  plaintiff  in  his  profession,  as  for  slandering  an  attor- 
ney, 641 
for  nccusinff  a  governess  of  fornication,  641  6  [641  d 

for  words  slandering  plaintiff  in  his  trade,  as  by  calling  him  a  rogue,  &c. 
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DECLARATIONS  in  CASE— (coniin^ud.) 
u  Fob  Torts  to  the  Person— (cowfrnttecL) 
For  Slander — (continued.) 
second  count,  641  e 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  641  e 
by  the  keeper  of  bathing  rooms,  for  words  imputing  a  propensity  to  com- 
mit an  unnatural  crime,  spoken  in  answer  to  a  question  put  to  defend- 
ant by  a  third  person,  64 1  g 
second  count,  641  g 

for  slander  actionable  only  by  reason  of  special  damage,  641  h 
special  damage  that  plaintiff  lost  acquaintances,  &c.  64 1  j, 
for  slander  of  title,  in   procuring  a  third  person  to  attend   at  a  public 
auction  room,  and  slander  plaintifi's  title  to  the  estate  he  was  about  to 
sell  there,  641  A;, 
second  count,  641  k, 

for  saying  to  a  person  who  was  about  to  hire  plainti£Ps  ship,  that  she  was 
broken  and  unfit  to  proceed  to  sea,  whereby  he  refused  to  hire  ship, 
641/. 
for  slander,  where  the  words  are  spoken  ironically ,  641  m. 
for  slander,  where  it  is  to  be  collected  from  question  and  answer,  641  m. 
For  Criminal  Conversation, 

precedent  for,  642 
For  debauching  Daughter,  ServUnt,  ^«c. 

precedent  for,  643 
For  enticing  away  ApprenticeSf  ^c. 
by  master,  for,  645 
for  harboring,  646 
For  careless  driving, 

against  stage-coach  owners,  for  overloading,  &c.  whereby  coach  upset 

and  plaintifTs  leg  broken,  647 
against  proprietor  of  stage-coach,  for  negligently  driving,  whereby  coach 
was  overturned,  and  plaintifl's  wife  so  much  hurt,  that  she,  afler  being 
ill  for  some  time,  died,  660 
against  owner  of  coach,  for  the  negligence  of  his  servant  in  driving  same 
against  plaintiff's  gig,  and  upsetting  him,  &c.  660  a. 
Against  Innkeepers. 

against  innkeeper,  for  refusing  to  lodge  plaintiff,  668 
II.  For  Torts  to  Personal  Property. 
Against  Carriers  by  Land* 
for  loss  of  a  box,  661 

for  not  carrying  within  reasonable  time  a  box,  663 
against  coach  proprietors,  for  loss  of  a  parcel  which  they  engaged  to 

carry  with  a  passenger,  ib. 
second  count  stating  termini  of  journey  with  less  particularity,  663  a 
third  count  merely  stating  that  defendants  had  plaintiflPs  parcel  to  carry 
to  its  destination,  without  describing  them  as  coach  owners,  or  termi- 
nation of  journey,  653  a. 
fourth  count  for  not  taking  care  of  parcel  generally,  664 
for  not  forwarding  parcel,  ib. 
Against  Carriers  by  Water. 
against  captain,  under  bill  of  lading,  for  deviating  from  voyage,  656 
for  neglecting  unloading  goods  from  ship,  664 

against  a  carrier  by  water,   for  the  loss  of  goods  and  injuring  them  in 
unloading,  ib.  [feitcd,  666 

against  owner  of  ship  for  not  obtaining  cocquet,  &c.  whereby  goods  for- 
Against  Innkeepers. 
for  loss  of  a  box,  667 
for  refusing  to  lodge  plaintiff,  668 
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DECLARATIONS  m  CASE— (continued.) 

II.  For  Torts  to  Personal  Property — {continued.) 
AgainH  AUomieB. 

against  attorDey,  for  negligeDtlj  conducting  a  cause  to  trial  without  pro- 
per evidence,  669 

general  count  against  an  attorney,  for  improperly  conducting  an  action, 
669 

against  an  attorney,  for  not  causing  a  sufficient  title  to  an  estate  brought 
by  plaintiff,  to  be  conveyed  to  ium,  per  quod  he  could  not  re-sell  it, 
669  6. 

general  count  against  an  attorney  for  neglience  in  investigating  tille, 
669  c. 
Jigainst  a  Bailiff. 

against  a  broker  employed  to  distrain  on  plaintifl's  tenant,  for  negligence 
in  conducting  the  distress,  whereby  the  goods  were  lost  to  plaintiff, 
669  e. 

second  count  for  not  duly  selling  goods,  669  e. 

third  count  for  carelessness  generally,  669  /. 

fourth  count  for  not  distraining,  669/. 
Against  Bailees  in  general. 

against  bailee,  for  negligence,  stating  purpose  of  bailment,  669  g. 

against  bailee,  without  reward,  for  not  taking  care  of  and  re-delivering  on 
request,  672 

against  bailee  of  lease,  for  pawning  it,  671 

against  miller,  for  mixing  com,  672 

against  acceptor  of  bill,  for  cancelling  his  acceptance,  673 

for  selling  cow  deposited  with  defendant  as  security  for  a  debt,  674 

against  coal-meter,  for  not  properly  measuring  coals,  whereby  plaintiff 
paid  for  more  than  he  had,  676 

for  putting  plaintiff's  mare,  taken  damage  feasant,  into  defendant's  farm- 
yard, where  it  was  gored,  678  a 
For  Deceit  and  Misrepresentation^  8fC. 

for  a  false  warranty  of  a  horse,  679 

for  deceit,  on  exchange  of  horses,  681 

for  falsely  warranting  a  cable  sound,  682 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  686 

for  deceitfully  selling  land  for  greater  quantity  than  it  was,  687 

declaration  in  case,  for  misrepresenting  the  value  and  quantity  of  busi- 
ness, &c.  done  at  a  public-house,  which  plaintiff  was  about  to  pur- 
chase, and  which  he  afterwards  purchased  of  defendant,  688 

for  misrepresenting  value  of  business,  ib. 

for  pretending  defendant  had  given  more  for  lease  than  he  had,  690 

for  misrepresenting  that  defendant  was  authorized  to  receive  goods  di- 
rected to  plaintiffs  wharf,  whereby  plaintiff  lost  wharfage,  691 

for  representing  plaintiff's  waggon  set  out  from  defendant's  inn,  694 

by  one  fishmonger  against  another,  for  personating  him  to  a  customer, 
697 

by  proprietor  of  patent  snuff,  for  selling  snuff  as  if  plaintiffs,  ib. 

for  defending  ejectment  in  plaintiff's  name,  whereby  plaintiff  imprisoned 
for  costs,  699 

for  representing  third  person  fit  to  be  trusted,  702 

for  misrepresenting  the  character  of  a  person,  whom  plaintiff,  in  conse- 
quence, employed  as  his  agent,  706 
For  negligently  driving  Carriages.  [708 

against  stage-coach  owner  for  his  servant's  driving  against  plaintiff  s  gig, 
For  negligently  navigating  Ships. 

for  running  ship  against  plaintiffs  barge,  713 

information  by  Attorney-General,  for  running  foul  of  king's  ship,  714 
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DECLARATIONS  m  CASE— (co»<fmw(i.) 

II.  For  Torts  to  Personal  Property — {continued.) 
For  illegal  Distresses. 

for  double  value  of  goods  diBtrained,  no  rent  due,  on  2  W.  &  M.  s.  1* 

c.  6.  s.  6.  — 717 
for  distraining  beasts  of  plough,  and  sheep,  718 
for  distraining  tools  of  trade  when  sufficient  other  goods  on  premises, 

718 
for  distraining  more  rent  than  was  due,  719 
for  taking  excessive  distress  for  rent,  on  52  H.  3.  c.  4. — ^720 
for  distraining  a  second  time  on  same  goods  for  same  rent,  720 
for  impounding  distress  off  the  premises,  and  not  giving  notice,  722 
for  refusing  to  restore  distress,  on  tender  of  rent  and  costs,  728 
for  selling  a  distress  within  five  days,  724 

for  not  removing  distress  within  reasonable  time  after  five  days,  724  a 
for   selling  under  a  distress,   without  having  goods   appraised  by  two 

sworn  appraisers,  726 
for  selling  a  growing  crop  (under  a  distress)  before  the  same  had  been 

gathered  and  appraised,  contrary  to  the  11   Geo.  2.  c«  19.  s.  8. — 725 
for  not  selling  for  the  best  price,  725  a 

against  a  broker,  on  57' Geo.  3.  c.  93.  for  not  giving  a  copy  of  the  char- 
ges of  a  distress,  726 
for  not  leaving  the  overplus  of  distress  with  the  sheriflT,  ib. 
against  plaintifTs  landlord  for  not  indemnifying  him  against  a  distress 

made  on  his  goods  by  the  ground-landlord,  727 
For  excessive  Levies. 
for  levying  too  much  on  judgment  on  warrant  of  attorney,  727  b. 
second  count  for  issuing  fieri  facias^  where  nothing  due,  728 
for  procuring^eW  yactcu  tot  more  than  judgment,  729 
against  sheriff,  for  levying  too  much  and  selling  at  undervalue,  730 
For  Rescue  and  Pound-Breach. 

for  rescuing  cattle  taken  damage-feasant,  ib. 
for  pound-breach,  cattle  taken  damage -feasant,  735 
for  rescue  of  a  person  arrested  on  mesne  process,  736 
For  Escapes. 
against  sheriff  for  escape,  on  mesne  process,  737 
the  like  for  not  arresting  on  oppoi*tunity,  740 
the  like  for  false  return  of  non  est  inventus,  ib. 
the  like  for  escape  on  final  process,  741 
against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  Ao- 

beas  corpus,  ib. 
against  marshal  for  escape,  where  original  action  was  in  Common  Pleas, 

and  defendant  therein  was  surrendered  to  warden  of  Fleet  in  discharge 

of  bail,  and   thence  by  habeas  corpus  committed  to  the  custody  of  the 

marshal,  742  a. 
second  count,  setting  out  the  writ  and  proceedings  more  concisely,  742  c 
a  general  count  against  marshal  for  escape,  where  defendant  in  custody 

on  a  surrender  in  discharge  of  bail,  743 
the  like,  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintiff,  ib. 
against  warden,  where  prisoner  surrendered  in  discharge  of  bail,  745 
For  false  Returns,  6fc. 
for  false  return  o(  nulla  bona  to  fieri  facias,  748 
for  not  levying,  and  for  false  return,  750 
for  false  return  of  non  est  inventus,  740 
For  not  taking  Replevin  Bond,  750 
For  taking  insufficient  Pledges  in  Replevin,  754 
For  not  assigning  Bail  Bond,  755 


ANALYTICAL   TABLE*  XXT 

DECLARATIONS  in  CASE— {continued.) 

II.  For  Torts  to  Personal  Property. — {continued,) 
For  not  obeying  Subpana. 

for  not  obeying  nApana  duces  tecum^  whereby  plaintiff  nonsuited,  767 
For  infringing  Copyrights. 

for  infringing  copyright  of  book,  760 

for  exposing  pirated  copies  to  sale,  761 

other  counts,  ib. 

for  infringing  copyright  of  a  musical  composition,  ib* 

lor  infringing  copyright  of  a  print,  762 
For  infringing  Patents* 

by  patentee  and  assignee,  764 

for  making  imitations,  766 
For  Injury  to  Propmty  in  Reversion* 

for  injury  jto  goods  in  possession  of  tenant,  767 

III.  For  Torts  to  Real  Property  Corporeal. 
To  Houses^  Sfc.  in  Possession. 

for  obstructing  ancient  windows,  768 

second  count  for  continuing  nuisance,  770 

^rd  count  more  general,  and  not  stating  means  of  obstruction,  ib» 

for  not  repairing  privy  adjoining  plaintiff's  house,  771 

second  count,  for  not  emptying  cess»pool,  772 

for  manufacturing  candles  near  a  dwelling-house,  773 

for  keeping  a  slaughter-house  near  plaintiSF's  school,  775 

for  cutting  down  trees  in  an  avenue,  776 

for  erecting  a  building  next  to  plaintiff's,  so  that  the  rain-water  ran  thers* 

from  on  plaintiff's  house,  and  injured  it«  and  plaintiff  thereby  lost  lod* 

eers,  &c.  776 
To  Mouses^  4*^.  in  reversion* 
by  reversioner  for  damage  done  to  housct  &c.  in  tenant's  possesnoDf 

777 
for  stopping  up  chimneys  in  house,  778 
For  not  repairing  Fences. 

for  not  repairing,  whereby  plaintiff's  cattle  escaped  and  were  hurt,  780 
For  Waste. 
by  reversioner  against  tenant  for  voluntary  waste,  784 
the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted 

premises,  for  having  cut  down  timber,  and  committed  waste,  795 
second  count,  for  not  cutting  down  timber  as  defendant  ought  to  have 

done,  785  a. 
landlord  against  tenant,  for  not  cultivating  according  to  good  husbandry, 

and  not  repairing,  785  a. 
For  Injuries  to  Water^cottrses. 
for  diverting  water  in  river  from  plaintiff's  mill,  788 
second  count,  stating  a  general  diversion  of  the  wateri  wifhont  showing 

the  means,  790 
for  not  keeping  banks  of  river  in  repair,  791 
for  widening  cuts  from  stream,  793 
for  removing  a  batch  placed  to  prevent  water  running  to  a  mill,  per  ftiod 

plaintiff  could  not  repair  or  work  mill,  794 
for  interrupting  plaintiff  in  reversionary  right  to  irrigate  meadow,  794  a 
against  owner  of  wharf,  for  placing  tree  in  Thames,  whereby  plaintiff's 

barge  struck,  795 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  pro* 

ceed,  ib. 
for  using  more  water  to  mill  on  canal  than  nec0ssary,  796 
Vol.  n.  D 


XXVI  ANALYTICAL   TABLK. 

DECLARATIONS  in  CASE— (co»«t»«c<J.) 
lY.  For  Torts  to  Real  Propertt  incorporeal. 
For  Disturbance  of  Rights  of  Common. 

of  common  of  pasture^  by  turning  sheep  on  the  common*  799 

Becond  count  for  obstructing  the  common*  not  stating  how,  802 

of  common  in  common  fields,  cultivated  in  rotation,  &c.  ih. 

for  boQding,  &c.  upon  the  common,  804 

for  inclosing  part  of  the  common,  ib. 

for  digging  turves,  805 

lor  destroying  common  with  rabbits,  ib* 

for  taking  dung  off  common,  ib. 

for  putting  heaps  ofdung  on  common,  ib. 

for  trespass  on  common  with  horses,  &c.  806 

for  disturbance  of  common  of  turbary,  ib.  ^ 

for  disturbance  of  common  of  estovers,  807 
For  Disturhanee  of  Ways. 

for  obstructing  plaintin's  private  way,  807 

second  count,  without  showing  the  means  of  obstruction,  809 

third  count  more  general,  merely  stating  the  way  to  be  towards,  &c.  810 

case  by  reversioner,  for  obstructing  a  way  by  building  thereon>  810 
For  Disturbance  of  Ferries^  814 
For  Disturbance  of  a  Pew,  817 
For  Disturbance  of  a  Market •  [8 IS 

for  opening  a  new  market,  thereby  disturbing  plaintiff's  ancient  market. 
For  Disturbance  of  Franchises^  Toils^  Offices^  Ferries^  ^c.  818 
▼•  Upon  Statutes* 
By  Party  grieved. 

on  8  Ann.  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818 

on  23  Hen.  6.  c.  9,  for  refusing  bail,  821 

on  24  Geo.  3,  against  justice,  for  refusing  bail,  825 

on  28  Eliz.  c.  4,  against  sheriff  for  extortion,  827 

DECLARATIONS  in  TROVER. 

for  cattle,  deeds,  bonds,  bills,  notes,  bank  notes,  money,  or  goods,  835 
by  assignees  of  a  bankrupt,  on  bankrupt's  possession,  and  a  conversion 

after  the  bankruptcy,  837 
second  count,  on  assignee's  possession,  838 
by  the  assignees  of  an  insolvent  debtor,  on  a  possession  and  converaioa 

before  insolvent's  petition,  ib. 
second  count  on  insolvent's  possession,  with  a  conversion,  after  plaintiflT 

was  assigutee,  838 
third  count  on  the  assignee's  possession  and  a  conversion  aflerwards,  ib« 
by  an  executor,  for  conversion  in  the  life-time  of  testator,  ib. 
second  count,  for  conversion  aflter  his  death,  839 
third  count,  for  trover  and  conversion  afler  testator's  death,  ib. 
by  an  administrator,  on  intestate's  possession  840 
second  count,  on  trover  before  the  death,  and  conversion  afler,  841 
third  count  on  a  trover  afler  death  and  before  administration,  ib« 
fourth  couDt  on  possession  of  administrator,  842 

DECLARATIONS  in  REPLEvliN! 

declaration  in  replevin  in  E.  B,  or  C.  P.  843 
the  like  in  a  county  court,  845 

DECLARATIONS  in  TRESPASS. 
Commrncbmrnt  and  Conclusionb. 

commencement  and  conclusion  in  E.  B.  846 

the  like  in  the  C.  P.  848 

the  like  in  the  C«  Pf  in  a  more  concise  fonU}  849 


A^JtLYTICAL   TABLE.  XXVU 

DECLARATIONS  in  TRESPASS— (co«/m«eJ.) 

I.    To   PSRSOMS. 

for  an  assaultt  spitting  in  face,  beating,  &c.  with  damage,  850 

second  count,  for  a  common  assault,  862 

for  firing  a  loaded  pistol  at  plaintiflT,  and  wounding  him  thereby,  ib. 

the  like  for  a  battery,  &c.  on  board  a  ship^  ib. 

for  forcibly  excluding  plaintiflf  from  vestry-room,  853 

for  preventing  plaintiflf  entering  quaker's  meeting-house,  ib. 

husband  and  wife  against  husband  and  wife,  for  a  battery,  854 

by  husband  alone,  for  the  battery  of  his  wife,  per  qttodt  &c.  ib. 

for  criminal  conversation,  855 

for  debauching  a  daughter  and  servant,  in  trespass,  856 

by  a  roaster,  for  the  battery  of  his  servant  per  Qtiod,  &c.  ib.  [857 

for  false  imprisonment,  and  compelling  plaintin  to  go  to  a  police  office* 

common  count*,  for  false  imprisonment  generally,  857 
II.  To  Person A.L  Property- 

for  chasing  sheep,  &c.  with  special  damage,  858 

second  count,  for  chasing  sheep  or  other  cattle,  859 

for  seizing  cattle,  or  other  property,  as  a  distress,  ib. 

common  count  de  bonis  asportatis^  ib. 

for  shooting  a  dog,  &c.  860  (it,  ib. 

trespass  for  runnmg  defendant's  cart  against  plaintiff's  horse,  and  kiliing 

for  running  a  carriage  against  plaintiff 's,  with  special  damage,  &c.  ib* 

for  seizing  plaintiff 's  cart  and  horse,  &c.  861 

for  seizing  and  detaining  plaintiff's  barge,  862 

by  master,  for  impressing  mate  of  ship,  whereby  ship  prevented  sailing,  ib. 

for  seizing  plaintiffs  barge,  and  putting  it  adrift,  863 
ui.  To  Reai.  Property. 
To  Houses. 

for  trespass  in  dwelling-house,  breaking  doors,  and  seizing  goods,  863 

count  for  a  common  expulsion,  864 

on  Stat.  8  Hen.  6.  c.  9,  for  a  forcible  entry  and  detainer,  865 

second  count,  on  possession  generally,  866 
To  land^  ^c. 

breaking  close,  gates,  and  locks,  with  carts,  &c.  and  special  damage,  ib. 

the  like,  setting  out  the  name  of  the  close,  or  its  abuttals,  868 

for  cutting  down  and  carrying  away  trees,  869 

for  laying  wood  in  close,  ib. 

for  digging  in  coal  mine,  870  [use,  ib. 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own 
Vor  Mesne  Frojits^ 

for  mesne  profits,  afler  recovery  in  ejectment,  870 
For  Huntings  $c. 

for  entering  with  hounds,  and  killing  deer,  873    * 
For  Fishing. 

for  fishing  in  plamti£Ps  close  covered  with  water,  875 

second  count,  for  fishing  in  plaintifi^s  several  fishery,  ib. 

third  count,  for  fishing  in  plaintiff's  free  fishery,  ib. 

fourth  count,  for  catching  plaintiff's  fish  generally,  ib. 

against  inferior  tradesmen  on  statute,  for  fishing,  ib. 

DECLARATIONS  in  EJECTMENT. 

declaration  by  original  in  K.  B.  or  C.  P.  <mi  a  single  demise,  878 

ootice  to  appear  in  common  cases,  881 

notice  to  appear  on  proceedings  under  1  Geo.  4.  c  87,  ib.  882 

^tte  like  in  another  form,  882 

dedaraticxi  in  ejectment,  on  1  Will.  4.  c.  70.*s.  76.  ib. 

declaration  by  original  on  two  demises  with  one  ouster,  ib. 


ZXviii  ANALYTICAL   TABLE. 

DECLARATIONS  m  EJECTMENT— (continued.) 

the  like  on  two  demises  with  two  ousters*  883 
the  like  on  demises  by  tenants  in  common,  &c«  885 
declaration  bj  bill  in  R.  B.  ib. 
on  a  vacant  possession,  888 
notice  to  appear  thereto,  ib. 
IMPARLANCES. 

general  imparlance  by  bill,  889 

Uie  like  by  original,  ib.  [890 

imparlance  and  suggestion  of  death  of  one  defendant  after  declaratioo, 

special  imparlance  by  bill,  ib. 

the  like  in  another  form,  891 

the  like  by  original,  ib. 

general  special  imparlance,  ib* 

DEFENCES. 

defence  on  appearance  by  attorney,  892 
the  like  by  husband  and  wife,  ib. 
the  like,  on  appearance  by  a  feme  covert,  ib. 
defence  by  a  person  sued  by  a  wrong  name,  ib. 
defence  by  an  infant,  893 

PLEAS  TO  THE  JURISDICTION. 

plea  to  the  jurisdiction  of  an  inferior  court,  894 

PLEAS  IN  ABATEMENT. 

plea  of  privilege  by  an  attorney  of  C.  P.  to  an  action  in  K.  B.  896 

affidavit  of  the  truth  thereof,  897 

plea  of  privilege  by  an  attorney  of  E.  B.  sued  by  latitat,  ib. 

the  like  to  an  action  by  original,  898 

coverture  of  the  plaintiff,  899 

coverture  of  the  defendant,  899 

plea  that  the  contracts  were  made  jointly  with  another  person,  900 

non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901 

misnomer  of  defendant's  christian  name  in  K.  B.  901 

affidavit  of  the  truth  thereof,  902 

the  like  in  C.  P.  ib. 

misnomer  of  defendant's  surname  in  E.  B.  by  bill,  903 

misnomer  of  plaintiff's  surname  in  E.  B.  by  bill,  ib. 

another  action  depending  for  the  same  cause  in  E.  B.  ib. 
PLEAS  m  Bar  in  GENERAL. 

Commencements  anp  Conclusions. 

1.  commencement  of  a  first  plea  when  special,  906 

2.  the  like,  where  ground  of  defence  arose  after  writ  issued,  ib. 

3.  commencement  of  a  second  or  subsequent  special  plea»  ib. 

4.  the  like  to  a  particular  count,  or  particular  trespasses,  &c.  907 

5.  conclusion  to  the  country,  ib. 

6.  conclusion  with  a  verification,  ib. 

7.  conclusion  with  a  verification  by  the  record,  ib. 

Plea  in  Abatement  as  to  part,  and  in  bar  to  the  rest. 

plea  in  C.  P.  of  coverture,  in  abatement  to  part,  and  of  general  issue 
and  coverture  in  bar  to  the  rest,  907 


PLEAS  IN  BAR  IN  ASSUMPSIT. 
Gdneral  Issue  and  other  Pleas. 
general  issue  non  assumpsit,  908 
the  like  by  one  of  several  deftndants,  ib. 
the  like  by  an  executor  or  administrator,  ib. 


ANALYTICAL  TABLE.  XXIX 

LEAS  IN  BAR  IN  ASSUMPSIT— (conttmied.) 
General  Issue  and  other  Pleas — {continued.) 

plea  that  contracts  were  made  by  d^fendaots  jointly,  &c.  908  a 
to  a  declaration  on  a  guarantee  that  the  person  for  whom  defendant  be- 
came guarantee  was  a  feme  covert,  909 
plea  confessing  causes  of  action  in  certain  counts,  and  certain  damage 

thereby  sustained,  and  general  issue  to  residue,  ib. 
statute  of  frauds  on  a  declaration  to  a  guarantee,  ib. 
.    to  action  by  indorsee  against  drawer  of  a  bill,  that  bill  was  given  to  se- 
cure performance  of  an  usurious  contract  between  acceptor  and 
third  person,  909  a 
infancy  of  defendant,  909  b 
coverture  of  defendant,  909  h 
plaintiff  an  alien  enemy  resident  here,  910 
plaintiff  an  alien  enemy  resident  abroad,  911 
bankruptcy  and  certificate  of  defendant  under  6  Geo*  4.  c.  16,  912 
the  like  where  certificate  was  obtained  afler  commencement  of  suit, 

913 
bankruptcy  under  6  Geo.  4.  c.  16.  s.  62,  916 
the  like,  plaintiff's  election  to  come  under  commission,  917 
bankruptcy  of  plaintiff,  918 
insolvent  debtors'  act,  919 

pla'mtiff's  discharge  under  insolvent  act,  7  Geo.  4.  Ct  67,  921 
payment  aAer  action  brought 

non-assumpsit  except  to  the  sum  tendered,  and  plea  of  tender,  922 
plea  of  set-off  to  the  sum  not  tendered,  923 
accord  and  satisfaction  by  delivery  of  a  pipe  of  wine,  924 
the  like  of  a  bond  given  in  satisfaction,  925 
account  stated,  and  delivery  of  defendant's  promissory  note,  926 
that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  person, 

926 
arbitrament  and  award,  927 

judgment  recovered  in  K.  B.,  C.  P.  or  Exchequer,  929 
judgment  of  retraut  in  former  action,  930 
release,  ib. 

the  plaintiff  signed  a  composition  deed  for  the  debt,  931 
Set-off,  931  a  to  939 
plea  of  set-off,  931 

general  issue  and  notice  of  set-off,  932 
plea  of  set-off  to  action  by  executors  or  administrators,  933 
notice  of  set-off  in  action  by  executors  or  administrators,  933  a. 
plea  of  set-off  in  action  against  executors  or  administrators,  933  a» 
notice  of  set-off  in  action  against  executors  or  administrators,  ib. 
plea  of  set-off  in  an  action  by  assignees  of  bankrupt,  933  6. 
notice  of  set-off  in  action  by  assignees  of  bankrupt,  933  c. 
S^eci^matUr  of  SeUOff. 

on  a  judgment,  934 

on  a  recognizance  in  another  court,  and  on  simple  contract,  936 
for  rent  due  on  a  lease,  936 
on  a  bond,  936  a 
^  on  a  bill  accepted  by  plaintiff,  937 

on  a  bill  indorsed  by  plaintiff  to  defendant,  ib« 

on  a  promissory  note  made  by  plaintiff,  938 

on  a  promissory  note  indorsed  by  the  plaintiff  to  defendant,  ib. 

use  and  occupation,  ib. 

work  and  labor  aad  materials,  939 

goods  sold,  ib. 


XXX  ANALTTtCAL   TABLE. 

PLEAS  IN  BAR  IN  ASSUMPSIT— (conhnveci.) 
Geneiul  Issue  and  other  Pleas — (confmued.) 
St^jeet  tnaitwof  Set-off — {continuedL) 

mooejT  counts,  interest  and  account  stated,  ib. 
plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff^s 
factor  as  a  principal,  plaintilOT  being  unknown  to  defendant,  and 
that  at  the  time  of  the  contract  the  defendant  had  a  set-off 
against  the  factor,  ib. 
Statute  of  Limitations. 

non  a98ump8U  infra  9ex  annoa^  940 
actio  non  iucrevU  infra  sex  annos^  941 
Bt  and  against  £xecutors,  &c. 

general  issue  that  neither  defendant  nor  testator  promised,  941 
defendant  n*  unqtus  executor,  ib. 
defendant  ne  unquea  administrator,  942 

plaintiff  ne  unquea  administrator,  afrer  craving  oyer  of  letters  of  ad- 
ministration, ib. 
-  plaintiff »«  unquts  administrator,  as  to  causes  of  action  contained  in 
declaration,  tb. 
&at  defendant  and  plaintiff  were  both  executors,  ib. 
that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  ex- 
ecutors, 943 
plea  to  an  action  against  an  executor,  that  there  were  other  contract- 
ing parties  besides  the  testator,  who  survived  the  testator,  ib. 
plene  adminUtra^it^  ib. 

pUne  adminiatravit  by  executor  of  an  executor,  944 
plena  adminialravit  prater^  945 
plea  of  retainer  by  an  executor,  946 . 
on  a  bond,  ib. 
on  a  simple  contract,  ib. 
judgment  against  testator,  outstanding  bonds,  and  judgments  against 
defendant,  947 


PLEAS  IN  BAR  IN  DEBT. 

General  Issues  and  Pleas  in  Gjeneral. 

nil  debeiy  951 

nU  nehet  to  debt  qui  torn,  ib. 

non  eatfactumf  953 

the  like  by  an  executor  or  administrator,  ib. 

non  tatfaetum^  after  craving  oyer  of  bond  and  condition,  953 

the  like  of  an  indenture,  ib. 

non  eat  factum^  and  nil  debet  to  debt  on  bond  and  simple  contract* 
joinder  in  same  declaration,  954 

law  wager,  or  nil  debet  perlegem^  ib. 
^  onerort  non,  ib. 
To  Debt  on  Simple  contract. 

tender,  955 

infancy,  956 

coverture  of  defendant,  lb. 

bankruptcy  of  defendant,  ib.  ^ 

judgment  recovered  in  debt,  ib. 

actio  non  accr&oit  infra  aex  annoa^  956  a 

set-off  to  debt  on  a  deed  or  simple  contract,  ib. 

by  and  against  executors  and  administrators,  956  b 
On  Legal  Liabilities. 

for  escape  from  execution  against  marshal  or  warden,  a  recaption,  957 

for  escape,  defendant's  forcible  escape,  and  his  subsequent  return* 
958,  60 


ANALYTICAL  TABLE.  XXXI 

PLEAS  IN  BAR  IK  T)JS3T— {continued.) 
On  Lsgal  Liabilities — {continued.) 

plea  that  the  prisoner  escaped  twice  and  voluntarily  retumed*  and 
was  in  custody  at  the  time  of  filing  the  bill,  958 

pleas  by  warden  of  escape  of  prisoner  in  custody  on  render  in  dis- 
charge  of  bail,  without  defendant's  knowledge,  and  a  return  before 
action,  969 

for  escape,  that  prisoner  was  discharged  without  plaintiff's  cansent^ 
961 

plea  (to  action  against  warden  of  Fleet  for  an  escape)  that  plaintiff 
licensed  prisoner  to  go  at  large,  961  a. 

plea  (to  declaration  on  debt  against  marshal  for  an  escape  after  debtor 
had  been  committed  to  defendant's  custody,)  that  debtor,  after  his 
commitment,  petitioned  Insolvent  Court  for  his  discharge  from  im- 
prisonment,  and  was  remanded  at  plaintift*'s  suit  for  nine  months, 
at  the  expiration  of  which  defendant  discharged  him,  ib. 

affidavit  on,  8  &  9  W.  3.  c.  27.  s.  6,  as  to  escapes,  961  c* 
On  Specialties. 

denying  deed  being  in  defendant's  possession,  962 

escrow,  ib. 

fraud,  deed  obtained  by,  963 

duress,  menace  to  kill,  964 

battery,  and  menace  of  further  battery,  ib* 

battery,  and  fear  of  mayhem,  ib. 

duress,  of  imprisonment,  965 

infancy,  ib. 

coverture,  966 

usury,  ib. 

stock-jobbing,  that  bond  was  given  for  settling  differences  against  pio- 
visions  in  stock-jobbing  Act,  968 

set-off,  968  b. 

to  action  on  two  bonds,  set-off  on  two  bonds,  969 

bankruptcy  of  plaintiff,  970 

statute  of  limitations,  971 

payment  solvit  ad  diem  or  post  (item,  974,  6 
Bt  Heirs,  Executors,  &c. 

plene  administranit  before  notice  of  trial,  971 

ny  administrator  at  suit  of  an  administrator  of  judgment  recovered,  and 
plene  admnistravU  prater j  ib. 

parol  demurrer  by  an  infant  heir,  973 

Wen  per  descent  by. heir,  ib. 

riea  per  devise^  974 
To  Annuity  Bonds  and  Deeds. 

to  debt  on  annuity  bond,  that  no  memorial  of  it  whatever  was  enrolled, 
976 

no  proper  memorial  of  it  enrolled,  containing  the  names  of  the  witnes- 
ses, &c.  975  a. 

to  debt  on  annuity  bond,  no  memorial  enrolled,  975  a. 

no  memorial  containing  the  names  of  the  witnesses  enrolled,  ib. 

payment  of  the  annuity  on  the  days  mentioned  in  the  bond,  976 

payment  after  the  days,  ib. 
On  Arbitration  Bonds. 

no  award  made,  977 

non-performance  by  plaintiff  of  a  condition  precedent,  ib» 

other  pleas  to  debt  on  arbitration  bonds,  &c.  978 
To  Bail  Bonds. 

no  process  in  the  original  action,  979 

sheriff  not  commanded  by  latitat  to  take  defendant,  as  in  declaratioQ 
alleged,  ib. 


XXXii  ANALYTICAL   TABLE. 

PLEAS  IK  BAR  IK  DEBT— (conftm^d.) 
To  Bail  BoKps — {continued.) 

DO  latitat  ever  issued,  979 

no  affidavit  of  cause  of  action  affiled,  ib. 

debt  levied  hyfi.  fa,  against  principal,  980 

plea  by  one  of  bail,  tbat  the  bond  was  for  ease  and  favor«  981 

camperuit  ad  diem^  982 

other  pleas,  ib. 
To  Replevin  Bonds. 

reference  to  precedents,  983 
To  Bastardy  Bonds. 

non  damnificatuSf  983 

that  woman  removed  into  another  parish,  and  child  bom  tfaere«  984 
On  Indemnity  Bonds. 

non  damnificatus^  984 

plea  that  it  was  by  plaintiff's  own  wrong  and  default,  985 

to  declaration  to  debt  on  bond  to  pay  money  and  indemnify,  that  de- 
fendant did  pay  and  indemnify,  ib. 
On  Bonds  for  Performance  of  Covenants. 

performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  affirmative  coTenantB* 
986 

performance  generally  of  covenants  in  another  deed,  ib* 

the  like  in  a  more  concbe  fomit  987 

performance  specially,  988 

excuse  of  performance,  ib. 

plea  that  plaintiff  discharged  defendant  from  performance,  989 

non-performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Charter  Parties. 

to  action  for  not  shipping  cargo,  that  ship  was  unseaworthy,  and  de- 
tained on  her  outward  voyage,  990 

that  ship  did  not  stay  at  loading  port  sixty-five  running  days,  991 

that  plaintiff  refused  to  receive  cargo,  ib. 

that  defendants  did  load  cargo  abroad,  992 

that  ship  separated  before  expiration  of  time  appointed,  ib. 
On  Leases  and  Demises. 

no  rent  in  arrear,  992 

eviction,  993 

by  lessee,  assignment  of  the  term  to  a  third  person,  ib* 

by  an  assignee,  assignment  of  term  before  rent  became  due,  994 
On  Recognizances. 

ntU  tiel  record,  994 

no  ca.  8a.  995 

death  of  principal  before  return  of  ca.  sa,  ib. 

on  a  recognizance  of  bail  in  error  that  puis  darrein  continuance^  that 
debt  was  levied  hyfi.  fa.  on  the  principal,  996 

other  pleas,  996  a 
On  Judgments. 

payment,  996  a 

other  pleas,  ib. 
On  Statutes* 

to  action  for  bribery,  prior  suit  depending  for  sames  offences,  996  a* 

another  action  for  same  offence  compounded  by  rule  of  court«  998 

former  conviction  for  the  same  offence,  999 

judgment  recovered  by  another  person  for  the  same  identical  offencet 
and  penalties  as  in  plaintiff's  suit,  1000 

nM^  est  factum^  1001 

after  craving  oyer,  ib. 


ANALYTICAL  TABLE.  XXlLlll 

PLEAS  IN  BAB  IN  COVENANT  generally. 

plea  of  payment,  ib. 

perfbrmaace,  ib. 

licence,  1001 

accord  and  satisfaction,  1002 
^      observations  thereon,  ib. 

tender  as  to  part,  1021 

set-off,  ib. 

bankruptcy,  ib. 

bubble  act  and  indenture  void  at  common  law,  being  made  for  further- 
ing a  scheme  injurious  to  the  public,  1002 
On  Apprentice  Deeds. 

to  action  on  mariner's  indenture,  that  defendant  deserted  plaintiff's 
service,  1003  [1004 

to  action  on  articles  that  defendant  did  provide  board  and  lodging^ 

that  plaintiff  absented  himself,  1005 

that  plsuntiff  absented  himself,  and  traversing  discharge,  1006 
On  Charter  Parties. 

for  demurrage  that  defendant  did  not  keep  ships,  &c.  1007 

for  freight,  &C.  that  ship  was  not  staunch,  &c.  1008 

that  defendant  did  send  goods  alongside  the  vessel  in  time,  ib. 

pajrment  in  satisfaction,  1009 

denying  defendant 's  keeping  ship  on  demurrage  over  the  time,  ib. 
On  Policies  of  Insurance. 

several  pleas  to  covenant  on  policy,  that  policy  void,  &c«  1009  to 
1017 
On  Leases. 

tender  of  rent  on  land  before  sun-set,  1018 

that  lessor  was  seised  for  life,  and  not  in  fee,  ib. 

plea  by  assignee  traversing  assignment,  1019 

premises  not  out  of  repair,  ib. 

bankruptcy  under  6  Geo^  4.  c.  16.  s.  75.  that  defendant's  assignees 
accepted  the  lease,  1019 
Other  Pleas  in  general,  ib. 


PLEAS  IN  BAR  IN  DETINUE. 

general  issue  non  deiinetj  1023 

that  person  under  whom  plaintiff  claims  was  not  lawfully  possessed  of 

indenture,  ib. 
that  third  person  pledged  deed  to  defendant,  ib. 
justifying  detention  of  lease,  &c.  as  trustee,  1025 
that  lessee  assigned  lease  to  another,  who  assigned  to  defendant* 

1026 
at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a 

security,  1027 
at  the  suit  of  assignees  denpng  bankruptcy,  1028 
that  bankrups  were  not  lawfully  possessed,  ib. 
that  bankrupts  did  not  deliver  to  defendants  the  bills,  &c.  ib. 
that  bankrupts  assigned  over  the  interest  in  ship,  and  delivered  bill  of 

sale,  &c.  ib. 
plea  traversing  possession  of  plaintiff  as  assignee,  1029 

PLEAS  IN  BAR  IN  CASE. 
In  Oenenal. 

Kn^ral  issue,  hi  case  or  trdver  by  one  defendant,  10^6 
)  like  by  several  defendants,  ib. 
plsft  df  fMiiMl  iisu«  by  solicitor  6f  custOniA  on  b«half  6{  the  king 
under  9  Geo.  4.  c.  20.  ib. 
ToL.  n.  £ 


XXXIV  ATHALYTICAL    TABLE. 

PLEAS  IN  BAR  IN  CASE— (conhnued.) 

In  General — {continued*)  [1030a 

confessiDg  causes  of  action  as  to  part  and  general  issue  to  residue, 
statute  of  limitations,  ib. 
accord  and  satisfaction,  1031 
For  Slander. 

that  plaintiff  was  guilty  of  theft,  1 03 1  ' 

that  plaintiff  was  guilty  of  perjury,  1033,  1037 

that  plaintiff  was  insolvent,  1034  x 

defendant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  chargiii|[ 

plaintiff,  a  proctor,  with  having  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1035  a 
that  letter  was  sent  to  commanding  officer  that  plaintiff  might*  btt 

brought  to  a  court  martial,  1037 
plea  (to  declaration  for  libel  accusing  plaintiff  of  perjury,)  that  plaiiitiff 

did  perjure  himself  in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
At  the  Suit  of  Executors,  &c. 

pleas  in  trover  that  administration  is  void,  &c.  showing  bow,  1040 

AVOWRIES,  &c.  IN  REPLEVIN, 
In  General, 

nancept'/,  1042 

commencement  of  an  avowry,  ib. 

commencement  of  a  cognizance,  1042  [1048 

commencement  of  an  avowry  by  one,  and  cognizance  by  another, 
commencement  of  a  second  avowry  or  cognizance,  ib. 
conclusion  of  an  avowry  or  cognizance,  ib. 
plea  in  bar,  property  in  defendant  or  a  stranger,  1044 
the  like  in  another  form,  ib. 
cepit  in  cUio  loco^  with  avowry  for  return,  1045 
that  defendant  took  the  cattle  damage  feasant  in  another  close,  1046 
For  Rent,  [1047 

common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c.  19.  s.  22. 
the  like  in  a  more  general  form,  104S 
avowry  where  part  of  the  rent  has  been  satisfied,  ib. 
the  like  in  another  form,  being  a  cognizance,  1049 
the  like  in  another  form,  1050 
cognizance  for  a  quit  rent,  ib. 

cognizance  where  rent  payable  at  so  much  per  acre,  &c.  1051 
avowry  where  goods  distrained  under  8  Ann.  c.  14,  ib. 

under  distress  for  rent  under  common  appurtenant,  1052 

where  goods  fraudulently  removed,  1053 

for  double  rent,  plaintiff  holding  over  after  notice  to  quit  given 
by  him  on  11  Geo.  2.  c.  19,  1054 
cognizance  as  bailiff  of  executor  under  32  Hen.  8.  c«  37, 1056 
avowry  where  part  of  the  rent  has  been  satisfied,  ib. 
by  one  tenant  in  common  for  rent  due  to  him,  1056 
cognizance  by  him  as  bailiff  of  other  tenant,  1057 
For  Poor  Rate, 

avowry  for,  1057 
For  Damaqe-feasant, 

avowry  by  a  free-holder,  under  a  distress  damage  feasant,  1058 
the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholdert  ib.. 
the  like  as  a  copyholder,  or  as  his  tenant,  1059 
avowry  for  a  distress  damage  feasant  by  a  commoner,  ib. 
prescriptive  right  of  common,  1060 


ANALYTICAL    TABLE.  XXXV 

PLEAS  IN  BAR  IN  TRESPASS. 
IN  General, 

general  issue,  1061 

the  like  by  several  defendants,  ib. 

the  like  to  part,  with  a  special  plea  to  the  residue,  1061 

accord  and  satisfaction,  1062 

by  one  defendant  in  action  against  two,  accord  and  satisfaction  by 

the  other  ader  action  brought,  ib. 
aibitrament  and  release,  ib. 
judgment  by  verdict,  recorded  by  defendant  against  plaintiff  for  same 

trespasses,  ib. 
plea  justifying  under  a  commission  of  bankruptcy,  1062  b 
tender  of  amends  by  officers  of  excise  or  customs,  1063 
tender  of  amends  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  8.  2, 

1065 
plea,  disclaimer  of  title  in  locus  in  qtio^  and  tender  of  amends,  1066 
statute  of  limitations,  1067 
i«  To  Persons, 

ton  asMatdt  demesne,  1067 

moUiier  manus  impoeuit  to  preserve  the  peace,  1069 

asaault,  &c.in  defence  of  a  father,  &c.  1070 

assault,  &c.  to  preserve  the  peace,  1071 

the  like,  stating  that  plaintiff  made  an  assault  upon  a  third  person,  ib. 

correction  of  an  nppreiitice  for  disobedience,  1072 

moderate  correction  of  a  seaman,  ib. 

to  a  declaration  of  assault  and  battery,  that  defendant  was  convicted 

of  same  before  two  justices  under  9  Geo.  4.  c.  31.  s.  27,28,  and 

therefore  defendant  released  from  action,  1073 
Defence  of  poeeession^ 

moUitermanw  imposuii  to  turn  defendant  out  of  plaintifTs  house,  1073 
the  like  of  a  public-house,  1074 
the  like  in  resistance  of  plaintiff's  entry,  1076 
defence  of  possession  of  a  close,  ib. 
Imprisonmeni  without  process, 

plea  by  two  defendants,  that  plaintiff  committed  breach  of  peace  in 

house  of  one,  and  that  other,  as  constable,  took  plaintiff  before  a 

justice,  1076 
the  like  in  a  more  concise  form,  by  the  private  person  only,  1080 
plea  justifying  imprisonment  of   plaintiff   and   taking  him  before 

magistrate,  he  having  been  guilty  of  a  felony,  on  7  &  8  Geo.  4.  c. 

29.  s.  47,  as  a  clerk,  in  embezzlement  of  defendant's  property,  ib. 
plea  justifying  imprisonment  of  plaintiff  on  suspicion  of  felony,  1081 
Imprisonment  under  process, 

arrest  by  sheriff's  officer,  &c.  under  latitat,  against  plaintiff,  10S3 

the  like  by  sheriff  or  officer  to  whom  writ  was  directed,  1087 

justification  by  attorney  under  a  ea.  sa,  1088 

the  like  by  a  sheriff's  officer  under  a  ca,  sa.  1089 

plea  justifying  the  imprisonment  of  plaintiff  by  defendant  as  an  officer 

of  the  Palace  Court,  on  a  ca.  sa»  issued  out  of  that  court,  1091 
justification  under  warrant  of  magistrate  for  an  assault,  ib. 
II.  To  Personal  Property, 

justification  of  a  distress  of  cattle  damage  feasant,  1092 
justification  of  removal  of  goods,  encumbering  close,  1094 
justifying  removing  tunnels,  &c.  on  the  ground   that  they  were  with- 
drawing water  from  a  public  river,  ib. 
instiling  trespasses  under  a  distress  for  rent,  1094  a. 
justiocation  of  taking  coals  under  prescriptive  right  to  port  duties, 

1094  6. 


V 
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PLEAS  IN  BAR  IN  TRESPASS— .(con«iitt«d.) 
II.  To  Personal  Property — {continued.) 

justifying  killing  dog  for  worrying  sheep,  1097 
pleas  to  trespass  for  running  defendant's  gig  against  plaintiff's  inaret 
that  defendant  was  driving  the  gig  along  the  highwaVf  leaving  suffix 
cient  room,  and  that  the  mare  was  so  badly  managed  and  so  unruljy 
that  thereby  the  accident  happened,  ib. 
To  Real  Property. 

liberum  Unementumt  enumerating  the  trespasses,  1097  a. 

the  like  in  a  more  concise  form,  1099 

seisin  in  fee  by  a  copyholder,  1100 

justification  by  tenant  for  years,  giving  color  to  plaintiffy  1101 

the  like  by  a  tenant  from  year  to  year,  1102 

justifying  cutting  trees,  because  overshading  defendant's  garden»  &c. 

ib. 
defect  offences,  1103 
leave  of  licence,  1106 

for  fishing,  that  locus  in  quo  was  defendant's  freehold,  ib. 
the  like  that  the  fishery  was  defendant's  several  fiaheiTv  1107 
the  like  that  the  defendant  has  a  free  fishery  in  the  fishery,  1 108 
common  of  fishery,  ib. 

locus  in  quo  a  navigable  river,  and  a  public  right  to  fish  therein,  ib. 
plea  by  a  freeholder  a  prescriptive  right  of  common  of  pasture,  1109 
common  of  estovers,  kc.  1115 
public  way  for  carriages,  &c.  1116 
plea  justifying  defendant's  entering  plaintiff's  close  and  breaking  gates, 

&c.  because  a  highway  adjoining  was  out  of  repair,  and  contioued 

impassable,  wherefore  defendant,  through  necessity,  entered,  fcc* 

1118 
private  way  by  prescription  by  a  freeholder,  1118  a. 
prescriptive  right  of  way  that  defendant  has  closes  at  both  ends  of  way, 

1121 
private  way,  by  non-existing  grant,  1122 
the  like  in  another  form,  1123 
the  like  of  necessity,  1 125 

the  like  by  tenant  under  a  lease,  or  from  year  to  year,  1127 
a  private  right  of  way  under  a  local  inclosure  act  and  award,  ib. 
the  like  to  a  well  to  take  water  by  prescription,  1127  6. 
entry  to  take  tithe,  1128 
plea  justifying  pilling  down  a  wall  because  it  obstructed  and  darkened 

an  ancient  light,  1130 
plea  justifying  entering  plaintiff's  close  and  taking  away  gelding,  that 

plaintiff  had  forcibly  taken  it  away  from  defendant,  1180 
entry  under  a  latitat,  1130  a. 
the  like  under  difi.fa.  against  a  plaintiff,  1132 
the  like  under  VL.fi.  fa,  against  another  person,  1134 
the  like  by  a  sheriff  under  afi.fa.  1135 
by  surveyor  under  highway  act,  13  Geo.  3.  c.  78,  1136 
justifying  entry  to  make  distress  on  goods  fraudulently  remoTed, 

1137 


PLEAS  IN  BAR  IN  EJECTMENT, 

general  issue,  1141 


REPLICATIONS  in  ABATEMENT. 

to  plea  of  coverture,  denying  the  fact,  1142 

to  plea  of  nonjoinder,  that  the  defendant  alone  contrtcted,  il>« 
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REPLICATIONS  i»  ABATEMENT— (conitnitecK.) 

to  plea  of  miflDomer,  defendant  known  as  well  by  one  name  as  other, 

1142 
to  plea  of  misnomer,  estoppel  by  putting  in  bail,  1143 
entry  ofeaaseiur  bUla  vel  6reoe,  ib. 

EEPLICATIONS  in  BAR, 
In  General* 

estoppel,  1144 

special  simiUiert  ib. 

commencement  of  replication  to  special  plea,  called  precludi  nant 
1146 

tbe  like,  suggesting  the  death  of  one  of  the  defendants,  ib. 

conclusion  to  the  country,  ib. 

conclusion,  with  a  verification  in  assumpsit,  ib. 
In  Assumpsit. 

to  plea  of  usury  to  an  action  on  a  bill  of  exchange  that  bill  was  indor* 
sed  to  plaintiff  without  knowledge  of  usury,  and  for  value,  &c.  1146 

denial  of  tbe  infancy,  1146 

to  plea  of  infancy,  that  meat,  &c.  were  necessaries,  and  noL  pra$M  to 
residue,  ib. 

ratification  after  defendant  came  of  age,  1 147 

the  like  in  another  form*  1148 

to  plea  of  alien  enemy  that  plaintiff  resides  here,  ib. 

to  bankruptcy  that  defendant  promised  after  his  bankruptcy,  ib. 

to  plea  under  bankruptcy,  that  plaintiff  elected  to  come  in  under  com- 
mission, denial  of  such  election,  ib. 

to  plea  of  insolvency  denjdng  defendant's  discharge,  1149 

to  plea  of  insolvency  admitting  plea,  1150 

the  like  that  defendant  promised  after  discharge,  ib. 

that  debt  contracted  afler  discharge^  ib.. 

to  pleas  of  tender,  1151 

denial  of  tender,  ib. 

nU  debet  to  plea  of  set-off,  ib. 

a  writ  issued  out  of  E.  B.,  C.  P.  or  Exchequer,  before  tender,  1162 

a  writ  with  continuances,  1153^ 

a  prior  demand  of  the  debt,  1154 

a  subsequent  demand,  1155 

stwi^iter,  admission  of  tender,  and  award  of  ventre,  1166 

to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  bond,  &c.  ib. 

to  a  plea  of  delivery  of  a  bill  of  exchange  accepted  bv  defendant  in  pay- 
ment, stating  a  presentment  and  dishonor  thereof,  1157 

to  a  plea  of  arbitrament,  denying  the  award,  ib. 

md  Hel  record,  to  a  plea  of  judgment  recovered  in  same  court,  ib. 

the  like,  to  a  plea  of  judgment  recovered  in  another  court,  1158 

to  plea  of  judgment  recovered  denying  that  it  was  for  same  causes  of 
action,  ib. 

to  a  plea  of  release,  non  est  factum^  ib. 

to  a  plea  of  release,  that  it  was  obtained  by  fraud,  ib. 

to  a  plea  of  set-off,  nU  debet^  ib. 

to  set-off  on  recognizance,  &c.  nul  tid  record  and  nil  debet^  ib. 

statute  of  limitations  to  a  plea  of  set-off,  1 159  [ib. 

to  plea  Court  of  Conscience  Act,  defendant  indebted  more  than  40s. 

to  plea  of  statute  of  limitations,  that  defendant  did  undertake,  &c.  1160 

that  cause  of  action  did  accrue,  &:c.  ib. 

ft  writ  sued  out  within  six  years,  1161 

that  plaintiff  was  abroad,  and  action  commenced  in  six  years  alter  re- 
turn,. 1161 
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REPLICATIONS  in  BAR— (conftmica.) 
In  Assumpsit — {continued.) 

the  like,  in  another  form,  1 162 

that  defendant  was  abroad,  and  action  commenced  in  six  years  after 

return,  ib. 
replication,  in  action  by  executors  (to  a  plea  of  statute  of  limitations) 

that  testator  commenced  an  action  within  six  years,  which  abated 

by  death,  and  that  within  a  year  after,  the  present  action  was  com- 
menced by  plaintiff  as  executor,  1162 
other  replications  to  statute  of  limitations,  1162  b 
to  pleas  by  and  against  executors,  1163 
that  defendant  is  executor,  ib. 
to  plene  administravitf  that  defendant  had  assets,  ib. 
replication  and  award  of  inquiry  where  only  plea  of  plene  adminiMtrO' 

vit  is  pleaded,  ib. 
to  plea  ofplene  administravit  by  executor  of  executor,  1164 
the  like  to  a  plea  of  bonds  or  judgments  outstanding,  1165 
that  defendant  had  assets  at  time  he  had  notice  of  writ,  ib. 
that  after  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's 

hands,  ib. 
that  judgments  recovered  against  executor,  were  obtained  by  fraud, 

1166 
judgment  fraudulently  confessed  for  more  than  was  due,  1167 
to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 
replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  void 

for  fraud,  1 168 
to  pUne  administravit,  prayer  of  judgment  of  assets  quando  aeciderini^ 

lb. 
the  like  with  award  of  inquiry  where  general  issue  was  not  pleaded, 

1169 
replication  to  a  plea  of  plene  administravit  prater  praying  judgment 

as  to  the  10/.  and  averring  assets  extra-sufiicient  to  pay  the  debt* 

1169 

In  Debt.  , 

common  conclusion  with  a  verification,  1170 
for  escapes  that  defendant  of  his  own  wrong  permitted  escape,  ib. 
that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 
replication  to  plea  of  voluntary  escape  and   recaption  in  an  action 

against  marshal  that  bill  was  filed  before  prisoner's  recaption,  ib. 
in  an  action  against  the  warden  to  plea  of  voluntary  return,  that  the  bill 

was  filed  before  the  return,  ib. 
to  plea  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained, 

1171  a. 
to  plea  of  duress,  that  defendant  freely  efecuted  the  deed,  1172 
to  plea  of  infancy,  that  defendant  was  of  age,  ib. 
to  plea  of  usury,  &c.  that  the  bond  was  legal,  ib. 
to  a  plea  of  tender,  ib. 
to  a  plea  of  set-off,  denying  set-off,  1173 
the  like  in  another  form,  ib. 
to  parol  demurrer f  confession  of  plea,  1 174 
to  plea  of  rien  per  descetit,  that  defendant  had  assets,  ib. 
to  the  like,  that  defendant  had  assets  before  commencement  of  suit,  ib. 
to  plea  of  solvit  ad  diem,  or  post  diem,  denying  the  payments,  1176 
to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176 
to  plea  of  ease  and  favor  to  bail  bond,  denying  plea,  1177 
to  plea  oTcomperuit  ad  diem,  denying  record  of  appearance,  ib. 
to  non  damnijicatus  on  bastardy  bond,  stating  damage,  ib. 
to  nori  damntfieatus  to  indemnity  bond,  stating  damage,  1178 
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REPLICATIONS  in  BABr-{continued.) 
In  Debt — (continued.) 

to  plea  of  performaDce  of  bond,  that  E.  F.  has  Dot  accounted,  1 179 

the  like  stating  several  breaches,  1180 

on  charter-parties,  denying  defendant's  offer  to  deliver  cargo,  ib. 

that  ship  sailed  before  expiration  of  time,  ib. 
On  Leases. 

denial  of  the  eviction,  1180. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of  plea,  1181 

to  a  plea  of  nu/  iitl  record  in  the  same  count,  stating  the  record,  ib. 

the  like  in  a  different  count,  ]  182 

to  plea  of  no  ca.  8a,  against  principal,  setting  out  ca.  sa.  ib. 

to  plea  of  death  of  principal  before  return  of  c€i.  #a.  stating  ea.  m., 
&c.  1183 

to  pleas  to  debt  on  judgments,  1184 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtain- 
ed by  fraud,  ib. 

to  plea  of  former  conviction,  that  it  was  obtained  by  fraud,  ib. 
In  Covenant. 

to  plea  of  licence,  denying  the  licence,  1185 

other  replications,  ib. 

conclusion  with  a  verification,  ib. 
In  Case. 

replication  and  award  of  ventre,  &c«  where  part  of  causes  of  action 
confessed,  1186 

to  pleas  justifying  slanderous  words,  de  injuria^  ib. 

to  plea  in  trover  of  bona  notabilia  in  several  dioceses,  denying  it,  1 1 87 

PLEAS  IN  BAR,  &c.  in  REPLEVIN. 
In  General. 

1.  timUiier  to  nan  cepit^  1 1 88 

2.  commencement  of  a  plea  in  bar  to  an  avowry,  ib. 

3.  the  like  to  a  cognizance,  ib. 

4.  the  like  to  an  avowry  and  cognizance,  ib. 

6.  commencement  of  a  second  plea  in  bar  by  leave,  &c.  ib. 

6.  conclusion  to  the  country,  1189 

7.  conclusion  with  a  verification,  ib. 

8.  the  like  to  an  avowry  and  cognizance,  ib. 
For  Rent. 

traverse  of  the  demise,  1 189 
no  rent  in  arrear,  1 190 
that  defendant  was  not  bailiff,  ib. 

that  the  landlord  by  the  demise  parted  with  all  his  interest  in  the  pre- 
mises, leaving  no  reversion  enabling  him  to  distrain,  ib. 
payment  of  rent  to  ground  landlord,  ib. 
no  rent  in  arrear  as  to  part  and  tender  as  to  residue,  1191 
eviction,  1192 
Damage  Feasant. 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1195 

to  avowry  damage  feasant  by  tenant,  traverse  of  the  demise,  ib, 

Aat  defendant  demised  locus  in  quo  to  plaintiff,  ib. 

to  an  avowrjr  for  distress  damage  feasant^  defect  offences,  1196 

the  Hke,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 

the  like,  locus  in  quo  adjoining  a  common,  1198 

that  plaintiff  had  right  of  common  in  locus  in  quo^  1199 

tender  of  amends  before  impounding,  ib. 

to  avowry  by  a  commoner,  denial  of  his  right  of  common,  1200 
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REPLICATIONS  in  TRESPASS. 
In  Gbneral. 

1.  precludi  nan^  1201 

2.  conclusion  with  a  verification,  ib. 
to  plea  of  tender,  that  the  amends  were  not  sufficient,  ib. 
to  plea  of  verdict  recovered  against  plaintiff,  denying  the  verdict 

for  same  causes  of  action,  ib. 
To  Persons. 

de  injuries  or  de  son  iorl  demesne^  1201 
de  injuria^  to  son  aasault  demesnef  1202 

to  plea  of  son  assart  demesne,  that  assault  was  made  to  turn  defend- 
ant out  of  a  house,  ib. 
to  plea  of  defence  of  possession  of  close,  right  of  way  over  close,  1208 
to  justification  under  latitat  and  warrant,  protesting  issuing  of  wril 

and  warrant,  and  de  injuria  as  to  residue,  1204 
to  justification  under  latitat,  a  battery,  &c.  because  plaintiff  attempted 

to  escape,  that  defendant  beat  plaintiff  more  than  was  necessary* 

1206 
To  Personal  Property. 

to  a  justification  of  distress  damage  feasant,  demise  by  E.  F.  to  phun- 

tifi'and  de  injuria,  1205 
to  the  like,  defect  of  fences,  ib. 
to  the  like,  that  defendant  converted  distress,  1207 
the  like,  under  B.fi.fa.  that  writ  of  error  allowed,  ib. 
To  Real  Property. 

to  liberumtenementum,  denial  of  plea,  1208 

to  liberum  tenementum,  demise  by  defendant  to  plaintiff,  1209 

to  a  plea  of  licence,  denial  of  licence,  ib. 

to  a  plea  of  licence,  a  countermand,  1210 

to  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,ib. 

to  the  like,  that  defendant's  cattle  were  unruly,  &c.  ib. 

observations  on  traverses  of  rights  of  common,  and  ways  in  generalf 

1212 


NEW  ASSIGNMENTS. 
In  Assumpsit. 

that  action  was  brought  for  breach  of  different  contractSi  ISIIS 
In  Trespass  to  Persons. 

to  plea  of  son  assault  demesne,  a  different  assault,  1213 

to  justification  under  process,  imprisonment  before  issaing  process, 
1214 
In  Trespass  to  Personal  Property. 

to  justification  under  a  right  of  way,  extra  viam,  1216 

that  the  com,  &c.  was  different  com,  ib. 
In  Trespass  to  Real  Property. 

to  liberum  tenementum,  new  assignment  setting  oat  abuttals,  1216 

the  like  of  abuttals  towards  a  place,  1217 

to  plea  of  right  of  way,  traverse  of  way  and  extra  tiamt  fee  ib. 

the  like  merely  new  assigning,  1218 

REJOINDERS. 
In  General. 

1.  similUer  to  replication  concluding  to  the  countiy,  1219 

2.  commencement  of  rejoinder  to  a  special  replicatioOf  ib. 

3.  conclusion  to  the  country,  ib. 

4.  condusionwith  a  verification,  ib. 
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RE  JOINDERS— (con/tnued. ) 
In  Assumpsit. 

(to  replication,  ante,  1146)  that  at  time  plaintiffs  discounted  biU^  they 

knew  of  the  usury  mentioned  in  the  plea,  1220 
to  replication  of  plea  of  insolvency,  that  debt  contracted  before  dis- 
charge, ib. 
denial  that  the  goods  were  necessaries,  tb« 
denial  of  the  defendant's  confirming  the  promises,  1221 
to  replication  of /a/t7af  before  tender,  that  plaintiff  had  no  cause  of  ac<* 

tion  at  time  of  issuing  writ,  ib. 
to  the  like,  stating  the  time  when  the  writ  was  really  issued,  and  ten-» 

der  before  that  time,  ib. 
the  like  of  process  out  of  the  Exchequer,  1222 
to  replication  to  plea  of  tender  of  a  prior  demand^  no  such,  demand* 

1223  « 

to  replication  of  a  subsequent  demand,  no  such  demand,  ib* 
to  a  replication  of  payment  to  plea  of  set-off,  to  a  judgment  recovered 

denying  payment,  ib. 
that  the  release  was  obtained  fairly,  ib. 

that  the  action  did  not  accrue  within  six  years  of  issuing  the  wthf  ib. 
to  replication  of  a  loHttU  showing  the  time  when  it  was  issued,  and  nan 

asnanpsit  infra  sex  annos  of  that  time,  1224 
denying  record  of  writ,  ib. 
traverse  of  the  intent  of  issuing  the  writ,  ib. 
to  replication  that  defendant  was  beyond  sea,  &<f.  that  plaintiff  did  not 

exhibit  his  bill  within  six  years  of  defendant's  first  returut  1224 
to  replication  to  plea  of  Statute  of  Limitations,  in  an  action  by 

executors,''of  the  action  being  brought  in  a  recent  time  after  testa-* 

tor's  death,  that  defendant  did  not  appear,  nor  did  defendant  declare 

in  former  suit,  1225 
to  replication  that  assets  had  come  to  hand  since  the  exhibiting  the 

bill  den3ring  the  fact,  ib. 
to  replication  that  the  judgments  against  &e  defendants  were  obtained 

by  fraud,  denying  the  fraud,  rb. 
In  Debt. 

to  replication  stating  an  award,  denying  the  award,  1226 

to  replication  on  bastardy  bond  showing  damage,  denial  of  replicalioiii 

ib. 
to  replication  on  bond  to  account,  that  £.  F«  did  account^  ih« 

REPLICATIONS  in  REPLEVIn! 
in  general,  1228 

simUiler  to  plea  in  bar  concluding  to  the  country,  ib. 
commencement  of  a  replication  in  replevin,  1228 
conclusion  to  the  country,  ib. 
conclusion  with  a  verification,  ib. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 
to  plea  in  bar  of  a  tender,  a  subsequent  demand,  &c.  1229* 
to  a  plea  in  bar  of  a  demise,  stating  a  notice  to  quit,  ib. 
to  plea  of  defect  offences,  denial  of  obligation  to  repair,  1230 
the  like,  denial  of  defect  offences,  1230 

to  a  plea  to  an  avowry  damage  feasant  stating  a  right  of  couimoq 
over  lacu$  in  quo^  traverse  of  right  of  common,  1231 

REJOINDERS  in  TRESPASS. 

1.  nmilitw  to  replication  concludinff  to  the  eoontiy,  1232 

2.  rejoinder  to  a  replication  concluding  with  a  venfication,  ib. 

3.  conclusien  to  the  country,  ib. 
ToL.  II.  F 
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REJOINDERS  m  TRESPASS— {continued.) 

4.  conclusion  with  a  verificatioD,  1232 

to  replication  of  excess  denying  the  excess,  ib. 

to  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  ib. 

rejoinder  in  trespass,  that  the  notice  to  quit  was*  waived,  ib. 

re-asserting  right  of  way,  &c.  as  stated  in  the  plea,  ib. 

to  replication,  that  defendant's  cattle  were  unruly,  that  they  escaped 
through  defect  of  fence  mentioned  in  plea,  and  not  that  in  replica- 
tion, 1233 

SUR.REJOINDERS. 

common  form  of  a  sur-rejoinder,  1235 

conclusion  to  the  country,  ib. 

conclusion  with  a  verification  in  trespass,  ib. 

rejoinder  in  replevin,  ib. 

in  assumpsit,  that  debt  contracted  before  defendant's  discharge  under 

insolvent  act,  1234 
in  trespass,  that  the  notice  to  quit  was  waived,  1235 

REBUTTERS  and  SUR-REBUTTERS. 

rebutter  denying  the  waiver  of  the  notice  to  quit,  1236 
sur-rebutter  simUiier,  ib. 


PLEAS,  &c.  TO  NEW  ASSIGNMENTS. 

generalissue  to  new  assignment,  1237 

commencement  of  special  plea  to  new  assignment,  ib. 

conclusion  with  a  verification,  ib. 

confession  of  trespasses  newly  assigned,  and  relinquishment  of  the 

general49sue  to  declaration,  so  far  as  it  relates  to  such  trespassest 

ib. 
aisniUter  to  general  issue  to  new  assignment,  1237 
commencement  of  a  replication  to  a  special  plea  to  new  assignment,  ib. 

conclusion  with  a  verification,  ib. 


PLEAS,  &c.  PUIS  DARREIN  CONTINUANCE. 

plea  in  bank,  and  before  return  of  the  venire  puis  darrein  continuance^ 

of  release  not  at  the  assizes,  1238 
the  like  at  the  assizes,  ib. 

plea  in  bank,  by  executor  of  judgment  recovered  against  him,  1239 
plea  9Xnisipriu8  of  judgment  recovered  in  assumpsit,  &c.  1240 
affidavit  of  the  truth  of  such  plea,  1241 
plea  at  sittings  afler  term,  at  Guildhall,  of  relea3e,  ib. 
plea  at  sittings  before  term^  adjourned  from  sittings  after ^  1242 
plea  in  C.  P.  at  Guildhall,  of  defendant's  bankruptcy,  1243 
plaintifTs  discharge  under  insolvent  act  afler  issue  joined,  1244 
plea  of  release  puis  darrein  continuance  pleaded  at  the  assizes,  1244  a 
affidavit  of  truth  of  plea,  puis  darrein  continuance^  1245 
replication  in  bank  to  plea  of  release,  that  it  was  obtained  by  fraud,  ib. 

DEMURRERS. 

To  Declarations. 

general  demurrer,  1246 

special  demurrer,  ib. 

special  demurrer  for  that  declaration  is  not  entitled  of  any  court  or 

term,  and  contains  repugnant  promises,  &c.  ib. 
to  declaration  entitled  generallv  of  term  when  cause  of  action  accrued 
aAer  first  day,  124  7 
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DEMURRERS— {continued.) 

To  Declarations — {continued  ) 

to  bill  against  attorney  for  being  entitled  as  of  the  preceding  teiln» 

whereas  cause  of  appears  to  have  arisen  since,  1247 
for  being  too  general ;  and  also  for  divers  blanks,  &c.  ib* 
for  not  stating  time,  &c.  1248 
for  omitting  venue,  ib. 
to  last  count  of  declaration  for  not  laying  a  venue  where  the  offencds 

are  supposed  to  have  been  committed,  ib. 
to  declaration  for  joining  counts  in  trover  and  in  assumpsit^  ib* 
to  declaration  for  not  showing  grant  of  administration,  1249 
for  laying  the  promise  to  pay  whenever  plaintiff  should  be  requested, 

&c.  1250 
for  laying  promises  on  an  impossible  day,  ib. 

for  declaring  against  executors  in  the  debet  and  detinet,  ib.        [ed,  ib. 
to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obtain- 
demurrer  for  not  making  profert  of  deed,  1251 
for  not  describing  locus  in  quo  in  declaration,  ib. 

not  specifying  the  number  or  kind  of  cattle  distrained,  &c.  ib. 

not  stating  trespasses  committed  vi  et  armt>,  &c.  ib. 

declaring  against  assignees  as  such,  1252 

declaring  with  a  quod  cum  in  trespass,  ib. 

stating  an  assault  to  have   been  committed  on  divers  days  and 
times,  ib.  • 

To  Pleas  in  Abatement. 
general  demurrer,  1254 
special  demurrer,  ib. 

to  plea  of  misnomer,  *'  and  the  said,  &c."  ib. 
for  pleading  a  variance  from  original  writ,  without  craving  oyer,  ib. 
to  plea  in  abatement  for  not  giving  better  writ,  ib. 
to  plea  for  beginning,  "and  the  said  A.  W."  when  these  is  no  such 

person  named  in  the  declaration,  1255 
To  Pleas  in  Bar. 

general  demurrer  to  plea  in  assumpsit,  1266 
special  demurrer  to  plea  in  assumpsit,  ib. 

in  debt,  ib. 
in  covenant,  ib. 
in  case,  1 257 
to  an  avowry  or  cognizance,  ib. 
to  plea  in  trespass,  ib. 
for  not  concluding  to  the  country,  ib. 

to  pleas  to  special  action  for  non-performance  of  agreement,  ib. 
to  plea  of  nt7  debet^  pleaded  to  an  action  of  assumpsit,  ib. 
that  plea  amounts  to  general  issue,  ib. 
for  pleading  non  assumpsit  infra  sex  annos^  instead  of  actio  non  accr^ 

vit  infra  sex  annos^  1258 
the  like  in  another  form,  ib. 

for  pleading  double  in  countv  court  to  an  action  in  assumpsit,  1259 
that  plea  amounts  to  general  issue,  &c.  ib. 

demurrer,  to  plea,  (of  non  assumpsit^  pleaded  to  action  of,)  to^debt,  ib* 
for  pleading  nil  debet  to  debt  on  oond,  1260 
for  not  answering  whole  of  declaration,  ib. 
for  not  pleading  nulfiel  record  to  debt  on  judgment,  ib. 
for  not  setting  forth  articles  of  agreement  in  plea,  ib. 
to  plea  to  action  of  covenant  for  duplicity,  1261 
for  tendering  an  immaterial  issue,  ib. 
tiiat  defendant,  whose  estate  is  a  particular  one,  has  not  shown  who 

were  the  persons  seised  in  fee,  ib. 


Xliv  ANALYTICAL   TABLE. 

t)EMURREKS— (conttnued.) 

To  Pl£A8  in  Bar — {continued.) 

in  avowry,  varying  as  to  place,  from  the  declaration,  1261 

for  avowing  on  possessory  title  only,  ib.  [the  same,  1 262 

dernurrer  to  a  plea  for  alleging  that  the  trespasses  in  two  counts  ar9 
^o  Replications.  i 

general  demurrer  to  replication,  1262  I 

fifpecial  demurrer^  ib. 

demurrer  to  plea  in  bar  to  recognizance,  ib.  ! 

to  a  replication  in  replevin,  1263 

for  attempting  to  put  in  issue  matter  of  law,  ib. 

to  replication  for  duplicity,  ib. 
To  Rejoinders.  j 

for  duplicity  and  multifariousness,  1265  | 

for  tendering  an  issue  on  fact,  not  traversed,  1266 

JOINt)ERS  in  DEMURRER. 

joinder  in  demurrer  to  a  declaration  or  replication  in  assumpsit,  1261^ 

the  like  in  other  actions,  ib. 

jttin<)er  in  demurrer  to  a  plea  in  abatement,  ib. 

in  bar  in  assumpsit,  ib.  i 

in  bar  in  replevin,  1268  i 

fiUGGESTiOKd,  &c.  IN  DEBT.  ,  \ 

Suggestions,  &c.  on  Statute  8  &  9  W.  3.  c.  11.  s.  8.  I 

suggestion  on  judgment  in  E.  B.  by  default  in  debt  on  bond,  stating 
condition  and  breaches  in  declaration  under  stat.  8  &  9  W.  3.  c. 
11.  s.  8,  with  prayer  of  writ  of  inquiry  and  award  thereof*  1269 

the  like  in  another  form,  1270  | 

the  like  in  another  form,  ib. 

the  like  in  C.  P.  1271 

^writ  of  inquiry  in  same  case,  1273 

the  like  in  another  way,  1274 

the  like  in  the  common  pleas,  ib. 

inquisition  and  return,  8  &  9  W.  3.  c.  1 1 .  s.  8,  ib. 

final  judgment  in  E.  B.  on  8  &  9  W.  3.  c.  11.  s.  8,  afler  return  of 
inquisition,  1276 

the  like  in  another  form,  1277 

Judgment  and  suggestion  on  8  &  9  TV.  3.  where  breach  of  condition 
not  stated  in  declaration,  1278 

the  like  on  mortgage  bond,  1279 

writ  of  inquiry  in  E.  B.  on  8  &  9  W.  3.  1280 

the  like  in  G.  P.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281 

the  like  in  another  form,  1282 

another  form  where  breaches  were  assigned  in  the  declaration  or  repli- 
cation, and  final  judgment  is  stayed  till  damages  assessed,  ib. 

judgment  on  issue  of  nul  tiel  record  and  suggestion  of  breaches  not  as- 
signed in  declaration  or  replication,  1283 

prayer  of  inquiry  and  award  thereof,  1284 

continuance,  ib. 

issue  and  suggestion  of  breaches  after  nan  est  factum  on  8  &  9  W.  3. 
with  award  of  ventre  tarn  ad  trtandum^  quam  ad  inquirendum^  1285 

die  like  in  another  form,  1286 

suggestion  of  breach  of  condition  which  has  been  before  set  out  in  de 
claration  or  plea,  with  award  of  ventre  tam  ad  triandum^  S^c.  1287 

iu^other  form  where  breach  of  condition  is  stated  in  declaration  or 
replication,  ib. 
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SUGGESTIONS,  &c.  iw  DEBT— (con^ntwd.) 

Suggestions,  &c.  on  Statute,  &c. — {continued.) 

judgment  after  verdict  and  assessment  of  damages  on  stat*  8  &  9  W* 

3.  c.  11.  s.  8>  1287 
suggestion  of  three  further  breaches  to  be  entered  on  roll,  in  order  to 

found  scire  facias  for  such  further  breaches,  1288 
scire  facias  for  three  further  breaches  of  condition  of  bond  on  which 

judgment  had  been  oUained,  1290 
declaration  where  defendants  appeared  to  second  scire  facias^  1292    ' 
writ  of  inquiry  thereon^  defendant  having  suflered  judgment  in  scire 

facias,  1293 
inquisition  thereon,  1294 
final  judgment  thereon,  1295 

PLEADINGS  IN  ACCOUNT. 

DECLARA.TIONB    IN   AcCOUNT, 

by  one  tenant  in  common  against  his  co-tenant,  1297 
PxEAS  IN  Account, 

that  defendant  was  not  bailiff,  1298 
that  ilefendant  did  not  receive  more  than  his  share,  1299 
that  defendant  did  not  take  the  rents  and  profits,  ib« 
that  defendant  has  fully  accounted,  1300 

PROCEEDINGS  in  DOWER. 

prtzdpe  for  writ  in  dower,  1311 

writ  of  dower,  ib» 

writ  of  dower  where  widow  married  again,  1312  > 

sheriffs  warrant  thereon,  ib. 

summons  thereon,  1313 

sheriff's  return  to  writ  of  dower,  ib. 

writ  of  grand  cape,  1314 

«heriff's  return,  1315 

plaint  or  count  in  dower,  \\k  « 

the  like  by  widow  and  her  second  husband,  ib. 

the  like  by  infant,  1316 

plea  by  infant  tout  temps  prist,  ib« 

plea  fie  unques  seisie  que  dower,  ib. 

plea  of  tie  unques  accoupU,  1317 

replication  ofmarriage  in  England,  ib. 

replication  of  marriage  in  Scotland,  131d 

plea  of  elopement,  ib. 

replication  that  sho  did  not  elope,  1319 

pleas  to  part  sole  tenancy,  to  other  part  ne  unques  seisie,  and  to  the 

rest  non-tenure,  ib. 
form  of  issue,  1320 
postea,  finding  that  husband  died  seised,  the  value  of  the   estate,  &c. 

1321 
judgment  af\er  verdict  tor  seisin  and  damages,  1322 
the  like  where  no  damages  found,  1323 

writ  of  habere  facias  seisinam,  where  no  damages  recovered,  ib. 
entry  of  judgment  by  default,  that  husband  died  seised,  and  award  of 

seisin,  &c.  1324 
Writ  of  seisin  and  inquiry  of  damages,  1325 
proceedings  in  dower  in  manor  court,  1326 
notice  to  suitors  to  appear,  1327    * 
style  of  court  for  copyhold  purposes,  ib. 
style  of  court  baron  held  wi&  customary  court,  ib. 
oatk  of  foreman  of  homage,  ib. 
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PROCEEDINGS  IN  DOWER— (con/tVi«ed) 
proclamation  to  make  plaint,  1328 
plaint  in  dower  in  manor  court,  and  prayer  of  process,  ib. 
memorandum  thereon  in  steward's  book,  1329 
summons  to  tenant  to  appear,  ib. 

PROCEEDINGS  in  INTRUSION. 

writ  of  intrusion  by  heir  of  remainder-man  upon  an  intrusion  after 

death  of  tenant  for  life,  1330 
declaration  thereon,  ib. 
pleas  denying  seisin,  descent,  &c.  1332 
replications,  1336 

PROCEEDINGS  on  WRITS  of  ENTRY. 

writ  of  entry  in  the  post,  1339 

declaration  thereon,  ib. 

writ  of  entry  in  the  post,  on  the  entry  of  a  third  person,  1340 

proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  the 
post,  ib. 

plaint  in  nature  of  writ  of  entry  in  the  per  and  c«t,  1342 

mandate  or  summons  thereon,  1343 

directions  as  to  the  proceedings,  ib. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry, 
1344 

return  to  writ  of  summons,  ib. 

entry  of  return  of  summons,  admission  of  prockein  amie  for  deman- 
dant, and  appearance  of  tenant,  1345 

mode  of  proceeding  stated,  ib. 

count  in  same  proceedings,  1346 

form  of  plaint  as  recorded,  1347 

steward's  first  summons,  1348 

admission  of  prockein  amie  for  demandant,  entry  of  return  of  sum- 
r  mons,  of  default  of  tenant,  and  award  of  grand  cope,  1349 

second  summons,  1350 

sheriff's  return,  1351 

<lirections  as  to  proceedings,  ib. 

entry  of  appearance  of  tenant,  return  o(  grand  cape^  release  of  default, 
count  and  tenant's  imparlance,  1352,  3 

another  imparlance,  1353 

tenant's  plea,  ib. 

PROCEEDINGS  RELATIVE  to  WRITS  or  RIGHT. 
prcuipe  for  writ,  at  the  suit  of  husband  and  wife,  1355 
writ  of  right  quia  dominus  remiait  curiam^  ib. 
warrant  to  the  bailiff,  1356 
the  form  of  the  bailiff's  summons,  ib. 
sheriff's  return  indorsed  on  the  writ,  1357 
return  indorsed  on  writ  of  right,  ib. 
form  of  entry  of  common  essoign,  ib. 
rule  given  4)y  clerk  of  the  essoigns  on  that  occasion,  ib. 
entry  of  adjournment  of  tenant's  essoign,  1358 
other  form  of  entry  of  adjournment  of  essoign,  ib. 
writ  of  grand  cope,  ib. 
sheriff's  return  indorsed  on  this  writ,  ib.       * 
count  by  husband  and  wife  on  seisin  in  right  of  wife,  1369 
count  in  writ  of  right  on  demandant's  own  seisin,  ib. 
count  on  seisin  of  demandant's  father,  1360 
another  form  of  count  on  seisin  of  demandant's  ancestor,  ib. 
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PROCEEDINGS  RELATIVE  to  WRITS  of  RlGUT-^icontinued.) 

count  on  seisin  of  plaintifT's  father  and  mother,  in  right  of  mother^ 

1361 
eoant  by  heir  of  devisee,  ib. 
form  of  demanding  view  after  count,  1362 
the  like  in  another  form,  1363 
demand  of  view  in  another  form,  ib. 
writ  of  view,  ib. 

the  like  writ  of  view  in  another  form,  1364 
return  that  defendant  has  had  a  view,  ib. 
return  that  demandant  did  not  appear  to  show  the  land,  1365 
entry  of  prayer  in  aid,  ib. 

plea  of  deducing  title  of  remainder-man,  and  praying  his  aid,  ib. 
plea  praying  in  aid  the  remainder-man,  1366 
demurrer  for  pleading  aid  prayer  afler  general  imparlance,  13:63 
joinder  in  demurrer,  1369 
summons  adjungendum  atiart/tum,  1370 
the  return  to  the  above  writ,  ib. 
entry  of  essoign  de  ulire  mare^  ib. 

copy  o£  affidavit  annexed  to»  and  filed  with,  above  essoign,  1371 
appearance  for  prayee,  ib. 
appearance  of  tenant,  and  also  of  prayee,  and  joinder  in  aid  of  prayee, 

and  prayer  of  imparlance,  ib. 
general  mise,  or  plea  and  tender  of  demy  mark,  1372 
tender  of  demy  mark,  1373 
mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  marki^ 

where  demandant  counted  upon  ancestor's  seisin,  ib. 
plea  denying  ancestor's  seisin,  1374 
denial  of  descent  to  the  demandant,  ib. 
rule  of  court  for  striking  out  special  plea  and  pleading  mise  on  terms^ 

1376 
praecipe  for  writ  of  summons,  1376 
writ  of  summons  to  knights  to  elect  grand  assize  into  bank,  or  at  th^ 

assizes,  ib. 
writ  to  sheriffs  to  summon  four  knights  to  elect  grand  assize  or  jury« 

1377 
alias  writ  of  summons  of  four  knights,  ib. 
return  of  aliaa  writ  of  summons  of  four  knights,  1378 
writ  o£  venire  facias^  ib. 
writ  of  habeas  corpora  rccognitorum^  1379 
record  of  nisi  prius,  ib. 
award  of  summons  of  four  knights,  ib. 
continuance  by  vice  comes  non  misit  brevcy  1380 
alias  summons  awarded,  ib. 

further  continuance  by  vice  comes  non  misit  brevet  ib. 
pluries  summons  awarded,  ib. 

return  to  writ  of  summons,  no  knights  in  county,  four  others  summon- 
ed, 1380,  1382 
appearance  of  other  four  persons,  1381 
sheriff  commanded  to  have  grand  assize  in  bank,  ib. 
respite  for  default  of  recognitors,  ib. 
form  of  oath  on  grand  assize,  ib. 
entry  of  proceedings  on  plea  roll,  ib. 
summons  of  knights  awarded,  1382 
nisi  prius  awarded,  ib. 
return  by  sheriff  that  no  knights  in  county,  and  that  he  bad  summoned 

four  other  persons,  1380,  1383 
appearance  of  four  persons  so  summoned,  ib. 
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PROCEEDINGS  RELATIVE  to  WRITS  or  RIGHT— (con«mi«f.> 

award  ofcdias  summons  of  four  knights,  ib. 

continuance  by  vice  comes  non  misii  breve,  ib. 

award  of  second  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  or  four  lawful  men«  itk 

sheriff's  return,  no  knights  in  county,  and  four  others  sunmioned«  ib. 

swearing  of  four  knights,  1S|84 

election  of  recognitors,  tb. 

judgment  when  prayee  in  afd  makes  default  upon  return  of  tf]^  aUus 

summons,  ib. 
judgment  afler  mise  joined,  ib. 
judgment  for  demandant,  ib. 
judgment  for  tenant,  1385 
record  of  final  judgment,  and  count  upon  writ  of  right  on  sekin  of  de« 

mandant's  father,  ib. 
postea  for  demandant,  13S& 

PROCEEDINGS  m  PARTITION. 

original  writ  in  partition,  on  8  &  9  W.  3.  c.  13,  1390 
affidavit  of  service  of  writ  of  partition,  1391 
writ  of  pone  upon  default  of  appearance,  ih. 
declaration  in  partition  by  tenants  in  common,  ib. 
plea  of  confession  by  infants  (by  their  guardian,)  1392 
first  judgment  in  partition,  1393 
writ  de  partitionef(icienda,  1394 
return  by  sheriff  of  partition  made,  1395 

pleadings  in  partition  by  co-heiress  in  gavelkind,  with  recoil  of  fioal 
judgment,  1397 


TOLVME  IT. 


NOTICES  OF  ACTION. 


To  C.  D*,  Esquire,  one  of  his  Majesty's  Justices  of  the  Peace  (a)  in 

and  for  the  countj  of .  v^ 

I^  A.  B.  of  in  the  county  of Esquire  (c),  do  hereby,  according  to  Notice  of 

the  form  of  the  Statute  in  such  case  made  and  provided  (d),  give  you  notice,  ^^^^ 

That  I  shalh  by  my  attorney,  Mr.  E.  F.  of in  the  county  of at  or  to  a  justice 

soon  after  the  expiration  of  one  calendar  month  from  the  time  of  your  being  .'^  ^^}^ 
served  with  this  notice,  cause  a  Writ  of  Latitat  (e)  (1),  (or^  **  a  Precept,  cal-  meut  (h) 
led  a  BiU  of  Middlesex,"  or,  if  the  action  is  to  be  in  ihe  Common  PleaSf  **  Car  (*)• 
pias  ad  Respondendum,"  or,  if  in  the  X^chequer^  ^  Quo  minus,"  or  ifthepar^ 
fy  to  be  proceeded  agahut  be  an  Jlttomey^  a  Member  of  Parliament,  or  Peer^ 
^c.  describe  the  process  accordingly  (/)  to  be  sued  out  of  his  Majesty's  Court 
of  King's  ^Bench,  (or^  •*  Common  Pleas,"  or^  •*  Exchequer,")  at  Westmin-    [  *2  ] 
ster,  against  you  {g)  at  my  suit,  and  proceed  thereupon  according  to  law. 
{ThenfoUowM  the  eubjut'matter  of  the  notice^  and  whichmay  be  as  follows  (h))  : 

(a)  It  i«  nsaal,  at  the  head  of  the  AVllce,  S  B.  &  P.  55S.  lu  The  statute  does  not  re- 
to  state  the  character  in  which  the  party,  quire  the  notice  to  state  the  abode  of  the  in- 
about  to  be  sued,  acted  ;  and  some  forms  tended  pltdntifft  but  only  of  his  attorney, 
state  the  color  or  pretence  under  which  he  (<<)  See  the  statute  S4  Qeo.  8.  c  44k 
aeted.  (See  Tidd's  Forms,  7th  edit  1,8,3,  {t)  The  statute  expressly  requires  that 
&e. — 8  Campb.  196;)  but  the  latter  seems  the  mtended  writ  or  process  shall  be  named. 
unnecessary,  and  if  mis-stated,  may  be  &taL  84  Geo.  8.  c  44.  s.  1. — 7  T.  R.  631.-^8 
See  1  Taunu  383.^1  Moore  &  P.  346.  Campb.  198.— Holt  C.  N.  P.  87. 

(b)  The  older  Cases  as  to  notices  of  action        (/)  3  Taunt.  166. 

are  collected  in  Tidd's  Prec  9th  edition,  88  \g)  Need  not  notice  all  parties  to  be  in- 
to 33.— Chitty's  Col.  Stat.  I  vol.  645.  to  648.  eluded  in  action,  8  Price,  i86.~-5  Price,  168. 
{  The  more  recent  in  Chitty's  Oen.  Pract.  8  — Chilly's  Col.  Stat.  1  vol.  647. 
vol.  63  to  70. }  The  stat.  84  Geo.  8.  c.  44.  s.  (A)  The  statuU  84  Geo.  8.  c  44.  s.  1,  en- 
I.  requires  a  notice  to  a  jusiice  of  the  peace,  acts  '*  in  which  notice  shall  be  clearly  and 
See  the  Prece(Ieia«  in  Tidd^s  Forms,  7th  edit,  explicitly  contained  the  eoitse  of  action 
p.  I  to  8.  The  above  precedent  is  inserted  as  which  such  party  hath,  or  ckiimeth  to  hava 
mofe  useful  in  practice  than  the  forms  which  a^in»t  such  justice  of  the  peace."  If  tha 
eommenoe  "  You  having,**  &c  action  be  brought  against  a  justice,  for  any 
(e)  A  notice,  describing  the  intended  thing  done  under  a  onviciion  which  Lm 
plaintiff  as  of  "  Rotherhithe,  in  the  county  been  quushed,  the  notice  must  stale  that  it 
of  Surrey,  merchant,"  was  deemed  sufficient  was  done  maliciously  and  without  any  ro»> 
. —  —     - ■ —  ■  -  -  ^^— ^—^.^^-^ 

(1)  {  But  in  Pemuy/vdnia,  in  the  notice  required  to  be  given  by  the  Act  of  81  JlforcA, 
1778,  iivior  to  the  commencement  of  a  suit  against  a  Justice  of  the  Peace,  it  is  not  necessary 
to  speeify  tbeJHnd  of  writ  or  procetf  intended  to  be  sued  out,  or  the  kind  ofaetUm  intended 
to  tie  brought ;  it  is  sufficient  to  give  notice  that  an  eethn  will  be  brought,  and  to  describa 
clearly  the  t^uss  of  tutiion.  Mitchell  v.  Cowgitl,  4  Binn.  80.*  Lille  v,  Toland,  6  Binn.  84., 
<»vemiling  Kennedy*.  Shoemaker,  1  P.  A.  Browne's  Rep.  61.  } 

(8)  {  ui  a  suit  by  the  administrators  of  a  constable,  against  a  justice  of  the  peace,  to  re- 
cover  Mek  money  alUfcd  to  have  been  received  by  him  as  a  justice  of  the  peaoe,  hy  ftaod 
and  mwalia,  the  juatice  ia  entitled  to  previous  notice  under  the  Aot  of  1778.  Wiae^  aidai* 
v.WIIk,4aawle,t0».] 

Yot.  II.  1 


2  NOTICES   OF  ACTION. 

For  that  you,  the  said  €•  D.  on  the day  of A.  P.  with  (orcB 

and  arms,  caused  an  assault  to  be  made  on  me  the  said  A.  B.  to  wit,  at 

in  the  county  of ;  and  then  and  there  caused  me  to  be  apprehended  and 

seized  and  laid  hold  of,  aad  to  be  forced  and  compelled  to  go  from  and  out  oT 

a  certain  dwelling-house,  situate  and  being  at in  the  county  of into 

the  public  street  there,  and  also  to  be  then  and  there  forced  and  compelled  to 
go  in,  through,  and  along  divers  public  streets  and  places  to  a  certain  police* 

office,  situate  and  being  at in  the  county  of and  to  be  unlawfully 

imprisoned  and  kept  and  detained  in  prison,  in  a  certain  dark  and  unwhc4e- 

[  *3  ]    some  prison  or  place,  called situate  at *without  any  reasonable  or 

probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
—  hours  then  next  following,  contrary  to  the  laws  and  customs  of  this 
realm,  and  against  the  will  of  me  the  said  A*  B.  whereby  I  the  said  A.  B.  was 
then  and  there  not  only  greatly  hurt,  bruised,  and  wounded,  but  was  also  there- 
by greatly  exposed  and  injured  in  my  credit  and  circumstances,  to  wit,  at  ■ 
Second  aforesaid,  in  the  county  aforesaid : — And  also  for  that  you  the  said  C.  D.  on 
tOQuu        iiiQ  jny  im^  yeaf  aforesaid,  with  force  and  arms,  &c.  caused  an  assault  to  be 

made  upon  me  the  said  A.  B.  to  wit  at aforesaid,  in  the  county  aforesaid, 

and  caused  me  to  be  then  and  there  beat,  ill-treated,  and  apprehended  and  im- 
prisoned, and  kept  and  detained  in  prison,  without  any  reasonable  or  probable 

cause,  for  a  long  time,  to  wit,  for  the  space  of hours  then  next  following, 

contrary  to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  me  the 
said  A.  B.     And  other  wrongs  to  me  the  said  A.  B.  did,  to  my  great  damage, 

and  against  the  peace  of  our  lord  the  now  king.     Dated  this day  of 

in  the  year  of  our  Lord .     Your's,  &c.  A.  B.  of in  the  parish  of 

in  the  county  of • 

[JV.  B.     To  he  indorsed  as  follows ;]  "  E.  F.  of (t)  in  the  county  of 

—attorney  for  the  within-named  A.  B." 


ionable  or  probable  cause,  and   the  form  of  seizing,  carrying  away,  and  converting  the 

action  mast  be  Cmc  ;  see  43  Geo.  3.  c.  141.  same  property ;  or  in  trespass  to  Real  pro* 

—12  East,  67. — 16  East,  13.— 1  Marsh.  220.  perty,  &c.  a  count  for  breaking  and  entering 

But  ibe  ^rm  of  action   need  not  be  stated,  2  the  house,  land,  &c.  and   making  a  disturb- 

Campb   196.     If,  however,  it  be  stated,  the  ance,  and  seizing  and  detaining  the  property, 

plaintiff  must  declare  accordingly.     7  T.  R.  with  a  common  count  for  seizing  and  con- 

631,  n.;  but  see  Chit.  Col.  Stat.  1   vol.  647.  verting  the  personal  property. 

— 3  B.  &  A.  493.— If  any  special  damage  has  (t)  The  staL  24  Geo.  2.  c.  44.  s.  1,  enacts, 

resulted  from  the  injury,  it  must  lie  fully  sta-  **  on  the  back  of  which  notice  shall  be  im- 

ted  as  in  a  declaration,  2  Chittv's  Gen.  Pract.  dotted  the  name  of  the  attorney  or  agent  of 

65  ;  but  it  is  sufficient  to   show   the   facts  the  intended  plaintiff."     "  £.  F.  of  Birming- 

without  disclosing  the  legal  objection.     1  M.  ham,  generally,"  was  held  sufficient,  {  Litle 

&  S.  411,  12.— 5  B.  &  A.  837.  «.  Toland,  6  Binn.  84.  and  if  the  name  of 

The  cause  of  action  may  be  stated  pre-  the  agent  be  indorsed,  the  indorsement  must 

cisely,  as  in  a  declaration  in  trespass,  1  Mac.  state,  that  he  is  the  agent  of  the  plaintiff, 

ft  J.  469,  for  which  see  the  Precedents,  post,  in  addition  to  his  name.     Lake  «■  Shaw,  5 

857,  ftc  and  Tidd's  Forms,  1  to  7.    It  is  usu-  Serg.  &  Rawle,  517.  }      But  "  at  Durham," 

b1,  as  in  the  above  precedent,  to  frame  the  was  deemed  insufficienL      \  Perkins  v.  SIo- 

notice,  so  that  the  subsequent  declaration  cum,  3  Serg.  &  Rawle,  295.  {      3  B.  &  P. 

may  precisely  correspond  with  it.     As  in  551,  553  a.— 7  T.  R.  635. — 2Campb.  199. — 

trespass  to  the  Perton,  first  stating  the  as-  3  Taunt.  127;  but  describing  himself  as  of 

•ault,   battery,  and  false  imprisonment  spe-  a  place   in  London,  which   in  fact  was  in 

ctally,  with  all  the  circumstances  and  spe-  Westminster,  is  insufficient;  6  Esp.   138; 

cial  damage  :  and  secondly,  a  common  count  the  initial  of  the  attorney's  christian  name, 

for  false  imprisonment:  or  in  trespass  to  suffices.    2  Marsh.  377.    7  Taunt.  63.  S. C. 

Pertonat  property,  a  count  for  seizing  the  The  omission:  of  the  initial  of  the  second 

ship,  cart,  ftc.  and  detaining  it,  with  the  con-  christian  name  of  the  attorney,  is  not  ma- 

seqoent  damage,  and  a  common  count  for  terial.    4  Bar.  &  Cres.  681*    Tix)ugh  the 
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{Same  Addre98  as  in  the  last  Preeedewt.) 

1  do  hereby,  as  die  attorney  of  and  for  A.  B.  of in  the  county  of  Th«  liln 

duly  andKorized  in  that  behalf,  according  *to  the  form  of  the  Statute  in  such  J^^^  ^ 
case  made  and  provided,  give  you  notice.  That  the  said  A.  B.  wiU,  at  or  soon  his  cUmit 
after  the  expiration  of  one  calendar  month  from  the  time  of  your  being  served  (  2'^.  -^ 
with  this  notice,  cause  a  Writ  of  Latitat  to  be  sued  out  of  his  Majesty's  Cour^ 
of  King's  Bench  at  Westminster,  against  you,  at  the  suit  of  him  the  said  A* 
B.  and  proceed  thereupon  according  to  law :  For  that,  &c.  {State  the  cause 
ofaetion^  as  in  the  last  precedent  j  and  conclude  as  follows :) 
And  other  wrongs  to  the  said  A.  B.  did,  to  his  great  damage,  and  against 

the  peace  of  our  lord  the  now  king.     Dated  this day  of in  the  year 

of  our  Lord • 

Tour's,  &c.  £•  F.  residing  at  — -—  in  the 

parish  of in  the  county  of- 

attorney  for  the  said  A.  B. 


To  C.  D.  and  £.  F.  Officers  of  his  Majesty's  TheUketo 

Excise,  (or  ♦•  Customs.")  "*  «*f*^ 

.  ^  '         *  or  custom* 

[The  eommmeemeni  and  conclusion  are  the  same  as  in  the  notices  to  a  Jus*  house  offi- 
Hce  ofPeace^  ante^  1  and  2 ;  hut  as  these  officers  themselves  usually  do  the  act  *^f».  ^®'  . 
complained  of,  there  appears  to  be  a  small  difference  in  describing  the  tres-  detaimuga 
passes.     The  form  is  as  follows ;]  ^s /n 

For  that  you,  on  the day  of A.   D. with  force  and  arms, 

&C.  unlawfully  seized  and  took  possession  of  a  certain  brig  or  vessel  called 

,  together  with  her  tackle,  apparel,  furniture,  stores,  and   divers,  to  wit, 

two  boats,  of  and  belonging  to  me  the  said  A.  B.  being  of  great  value,  tifwit, 
of  the  value  of  £ — ;  and  also  seized,  and  took  possession  of^  and  carried 
away,  a  large  quantity,  to  wit,  one  hundred  pounds  weight  of  tea,  belonging  to 
me  the  said  A.  B.  being  of  great  value,  to  wit,  of  the  value  of  100/.,  and  kept 
and  detained  the  said  brig  or  vessel,  ahd  her  tackle,  apparel,  furniture,  ^stores,     f  *6  1 
and  boats,  and  the  said  tea,  from  me  the  said  A»  B.  for  a  long  time,  to  wit,  for 
the  space  of days  then  next  following,  and  until  I  the  said  A.  B.  in  or- 
der to  regain  possession  thereof,  was  forced  and  obliged  to,  and  did  pay  to 
you  a  large  sum  of  money,  to  wit,  the  sum  of — /• :  — And  also  for  that  you,  jSeoond 
on  the  day  and  year  aforesaid,  with  force  and  arms,  &c.  unlawfully  seized,  ^^^ 
took,  and  carried  away,  a  certain  other  ship  or  vessel,  and  divers,  to  wit,  two 
boats,  and  a  certain  other  large  quantity,  to  wit,  one  hundred  pounds  weight 

name  be  written  inside  instead  of  on  the  1,  2.    The  stats.  7  &  8  Geo.  4.  c  63,  s.  114, 

back  of  the  notice,  it  will  nevertheless  suf-  and  88  Geo.  3.  c  37.  s.  86,  regulate  this 

fioe.    Cook  9.  Curry,  Chit.  Col.  Stat.  1  vol.  notice ;  and  see  the  stats.  83  Geo.  3.  c.  70. 

648.  ss.  30.  32.-84  Qeo.  3.  sess.  8.  c.  47.  s.  35. 

(k)  This  roust  be  indorsed  with  the  name  See  Tidd's  Prac.  9th  ediu  30.    It  does  not 

and  piaoe  of  abode  of  the  attorney  concern-  seem  to  require  the  name  of  the  process  to 

ed  for  the  plaintiff,  as  in  the  above  prece-  be  stated,  though  it  is  absolutely  necessary 

dent.      { In  Pennsylvania  the  notice  need  in  the  case  of  a  notice  to  a  justice  of  the 

not  be  served  by  the  attorney,  or  agent,  but  peace.    The  plaintiff's  place  of  abode  must 

bvMNiie  one  empowered  by  him.  Bates  o.  be  stated  with  precision.    3  Taunt.  187. 

fiibaw,  13  Serg.  It  Rawte,  4i0.  \  See  form  of  a  notice  of  action  to  a  trustee 

(0  Sse  the  notes  to  the  precedent,  ante,  of  a  turnpike  road,  6  Bar.  k,  Cres.  186. 
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of  tea  of  me  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of -^  and  eon- 
verted  and  disposed  thereof  to  your  own  use ;  and  other  wrongs*  lie*  [Csii- 
elude  ^mthe  pr^eding  farme :] 

To  C.  D. 

TkmuiA  of     Whereas  on  or  ahout  the  — — -  daj  of  — — 1830,  you  apprehended,  assanHed* 
^^Snnt     ^^^  imprisoned  A*  B.  of '     ■    laborer,  (or  a$  the  ca»e  may  he)  under  color  and 
fromaeon*  pretence  of  some  warrant  or  warrants  of  some  justice  or  justices  of  the  peace, 
staUe  (m).  i^^i^fixing  you  so  to  do ;  now  I  do  hereby,  as  the  attorney  for  the  said  A.  B« 
and  on  his  behalf,  demand  of  you  the  perusal  and  copy-of  all  and  every  war- 
rant and  warrants  under  and  by  virtue  of  which  you  apprehended  and  impri»« 
oned  the  said  A.  B.  {or  a»  ike  cause  of  action  may  6f ,  stating  it  t&oWly),  av 
aforesaid.    Dated  the  — -  day  of—-  1830. 

E.  F.  of,  &c.  attorney  for  the  said  A.  B. 


JkTFIDATITS  TO  BOIJI  TO  BAIL* 


Jnihe  iBngj^s  Bench{a)f 
(or  "  Common  Pleas^^* 
or  •*  Exchequer.^^) 

AffidaYit        A.  B.  of  Cheapside,  in  the  city  of  London,  merchant  (c),  maketh  oath,  and 

UU?n  ^  *^***'  '^^^  ^*  ^'  ^  ^^^^^^  ^"^  *™^^  indebted  to  this  deponent in  the 

common 

^*^W»         (jn)    {As  to  a  demand  and  penisal  of  a  cauie  of  oetion."    And  by  the  7  &  8  G.  4. 

jufltiee'8  warrant  to  be  made  under  24  G.  2.  c  7l,  no  person  can  be  held  to  bail  when  the 

c  44,  see  2  Chitty's  Gen.  Prect.  61  to  64.  {  cause  of  action  does  not  originsily  amount 

(a)  As  to  the  affidsTit  in   general,  see  to  20/.    The  law   relating  to  affidavits  to 

Tidd,  8th  edit.  178.    ^  And  as  to  arrest,  and  hold  to  bail,  is  collected  in  Tidd's  Prac  9th 

this  afEdaTit  folly,  Chitty's  Gen.  PracL  vol.  edit.  178    to   140. — Selion's  Prac  104  to 

ill.  323  to  341  ;  515  to  517.  }    It  may  be  in ti-  115.— Imp.  K.  a  8th  ediu  121  to  144.    The 

tttled  in  the  court  In  which  it  is  intended  to  pricedents  of  affidaTits  will  be   found  in 

be  used,  7  T.  R.  451  ;  but  it  must  not  be  Tidd*s  Forms,  7th  ed.  74  to  87 ;  ami  in  Imp. 

intituled  in  a  cause ;  Rule,  Mich.  38  Geo.  8ih  ed.  133  to  144.^0nly  one  precedent  » 

3.  K.  E— 7  T.  R.  454.— 1  B.  &  P.  96.  227.  here  given,  which  will  suffice  in  the  usual 

(6)    {  See  a  modern  form,  Chitty's  Gen.  course  of  business ;  referring  to  the  several 

Pract.  vol.  3.  339,  in  note.  }    An  affidavit  to  indebitatus  oounu  for  the  descriptions  of  the 

hold  to  bail  is  required  by  the  stat.  12  G.  I.  various  debts. 

c.  29.  (amended  by  the  5  Geo.  2.  c.  27,  and        (c)  The  true  place  of  abode  and  addition 

made  perpetual  by  21  G.  2.  c.  3,  and  extend-  cf  the  deponent  must  be  inserted.— JKnle, 

ed  to  mferior  courts  by  the  19  G.  3.  c  70.)  Mich.  T.  15  Car.  2.— 1   East,  18.   330.— 3 

by  which  it  is  enacted,  ''that  in  all  cases  East,  154.— 3.  B.  &  P.  550.— 4  Taunt.  154; 

where  the  plaintiff's  cause  of  action  shall  but  see  0  Taunt.  73 ;  what  is  a  sufficient 

amount  to  the  sum  of  ten  poundt  or  upwards,  description,  eee  Tidd*a  Prac.  eth  edit.  179* 

an  ^0Uaea  shaU  be  made  and  filed,  of  ench  —3  M»  It  6. 166.— 3  a  It  P.  ISO. 


AITIBAVlTi  TO  HOLD  TO  BAIL.  *6 

warn  of  iB100(d)t  of  lawful  money  of  Great  Britain,  for  ^^goad$  mM  and 
idhfd  *by  Ms  deponmi  to  ikesaid  C.  D*  (e),  and  at  hU  request  (/)• 

A.B. 

Swora  (g)  at  the  Bill  of  Middlesex  Office,  (or, 
Kmg^s  Bench  Office^  or,    ■  ■ '  ■  as  the  case  may 

be)  this day  of A.  D.  1830,  before 

■  ■      {the  officer's  name.)     Or,  if  in  the  coun- 
try, say,  •' Sworn  at the  —day  of 

A.  D.  1830,"  before  E.  F.  a  Commis- 

aioner  of  the  Court  of  King*s  Bench,  (or,  Com- 
mon Pleas^  according  to  the  fact) 
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(JV.  B.  No  title  of  the  Court  or  TermU  to  be  staied  al  Pmeipefor 
the  head  of  the  Prizcipe.)  •special 

London  (t),  (to  wit).    If  A*  B.  make  you  secure,  &c.  then  put  by  gages  wnt  ia  •#• 
and  safe  pledges,  C.  D.  late  of  {London,  merchant,  {k),  according  to  the  fact,)  n^pfU  or 
that  he  be  before  us  (J)  on  {the  Morrow  of  All  Souls  {m) ),  wheresoever  we  ^^^^  ^ 
afaall  then  be  in  England  {n),  to  show,  For  that  whereas,  &c.     [Here  state 

(«0  The  sQin  ibr  whieh  the  defendant  is  a  tender  of  the  debt  in  bank  notes,  in  an 

to  ba  arrested.    It  is  better  not  to  add '*  and  affidaTit  to  hold  to  bail, 

upwards.**     The  plaintiff  may  recover  more  (g)  This  is  termed  the  Jurat.    The  afli« 

than  he  swears  to,  though  be  will  not  haTe  davit  may  be  sworn  before  a  judge,  or  com* 

the  security  of  bail  to  a  greater  extent.  miasioner  of  the  court,  authorized  to  take 

(e)  This  must  depend  on  the  nature  of  affidavits,  or  before  the  officer  who  issues  the 

the  debt,  in  each  particular  case.    In  Tidd*s  process,  or  his  deputy.    Tidd,  9ih  edit.  179$ 

Forms,  7th  edition,  74  to  87,  a  great  Tariety  —3  M.  &  S.  1 57,  8.— If  made  by  several 

of  debts  is  described.    The  debt  may  be  persons,  their  names  must  be  written  in  the 

described,  as  in  the  following  indebitatus  Jurat.    7  T.  R.  8S.    It  ia  sufficient  in  the 

counts,  which  are  indexed  at  the  head  of  Jurat,  if  it  appear  to  have  been  sworn  before 

this  volume,  in  the  Analytical  Table.    See  E.  F.  a  comnUinener,  ^c.  without  adding 

also  the  pleas  and  notices  of  Set  off,  post,  *<  of  the  eowt  rf  Kinfi  Benek,^*    7  T.  R. 

vol.  iiL  93S  to  939.    If  founded  on  an  agree-  46 1 . 

ment,  it  should  state  in  what  respect  it  has  {h)  Read  the  points  as  to  the  prascipe, 

been  broken^— 10  East,  358.-4  M,  &  S.  330.  ante,  vol.  i.  820.— Tidd,  9th  edit.  104^.    See 

Care  ahonld  be  taken  to  swear  to  the  des-  Praecipes  in  different  forms  of  Action,  i 

cription  of  debt  which  the  plaintiff  iscerUin  Rich.  C.  P.81.  8l6w*Lil.  EnL  90. 

of  establishing  on  the  trial ;  for,  otherwise,  (i)  This  should  be  the  renue  in  the  action^ 

the  plaintiff  may  lose  the  security  of  bail,  or  the  plaintiff  wilt  lose  his  bail.    3  Let. 

•ven  after  verdict,  8  Taunt.  107.    As  to  the  836.    It  must  not  be  a  county  palatine,  or 

certaintv  necessary  in  stating  the  debt,  see  where  an  original  writ  does  not  run ;  sea 

Tidd'sPrBe.9thed.  180tol87.    {3Chitty»8  ante,  vol.  i.  881. 

Gen.  Prae.  334  to  337.  }    The  court  will  sup-  (k)  Or,  yeoman,  &e.  according  to  the  facL 

ply  nothing  by  intendment    1  B.  &  C.  109.  See  statute  1  Hen.  6.  e.  5.-8  Stra.  983. 

(/)  When  the  defendant's  request  is  nee-  (I)  Or  if  in  the  Common  Pleas,  say  '<  be- 

eisary  to  constitute  a  debt,  it  must  be  stated,  fore  our  justices  of  the  bench  at  Westmin- 

—9  Bam.  and  Cress.  543.— By  the  59  Geo.  ster,**  omitting  **  wheresoever,'*  ke, 

3.  c  49.  8. 1,  the  restrictions  on  payments  in  (m)  Must  be  a  general  return  day. 

cash,  under  the  several  Bank  Acts,  finally  (n)  As  to  these  words,  see  9  East,  55.    If 

eeaaed  and  determined  on  the  1st  May,  1883,  the  writ  be  returnable  in  the  Common  Pleas, 

•o  thai  it  ia  no  longer  necessary  to  negatWo  then  say,  **  that  he  be  before  our  justices  of 
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the  cause  of  action  at  lengthy  precisely  as  in  a  Declaration^  2  Sound*  Rep^ 

209  a.  n.  1.  and  after  stating  all  the  counts  and  the  hreach^  conclude  as  fci» 

Conc1tt«      hvos ;]     To  the  damage  of  the  said  plaintiff  of  M —  (o)  as  it  is  said,  fcc. 
sion. 

It  is  urnal  for  the  Pieader  to  frame  the  prcecipe  {u  ftbove  directed^-sueh 
pracipe^  when  it  is  intended  to  proceed  by  original  writ  and  capias^  is  ike 
instructions  left  with  the  Filacer ,  for  the  original  v>rit  itself  which  in  ordinary 
cases  is  not  issued^  unless  it  become  necessary  in  consequence  of  a  writ  of  error 
upon  a  judgment  by  default.  When  the  original  writ  is  issued^  it  is  so  by  the 
Cursitor.  The  Filacer,  upon  the  praecipe  being  left  with  him,  issues  the  capias 
ad  respondendun^  The  following  is  a  form  of  the  original  writ  itself  when 
complete : — 
The  ori-  William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
^^^^'^^  Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  Sheriffs  of  London 
(p).  ,  [the  venue]  greeting :  If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim, 
then  put  by  gages  and  safe  pledges,  C.  D.  late  of  [London,  merchant],  that 
he  be  before  us  on  the  Morrow  of  All  Souls  [the  return"]  wheresoever  we 
shall  then  be  in  England,  (or  in  C.  P.  before  our  justices  at  Westminster,  on, 
&C.)  to  show,  For  that  whereas,  &c.  as  in  the  pracipe^  to  the  words  ^^as  it 
is  said")  and  have  there  the  names  of  the  pledges  and  this  writ  Witness 
oureelf  at  Westminster,  the day  of  —  in  the year  of  our  reign. 

Sometimes  the  Pleader  is  requested  to  draw  the  capias  ad  respondendum^ 
which  may  be  as  follows : — 
The  William  the  Fourth,  &c.  (as  supra).  To  the  Sheriffs  of  [London]  greet- 
?J^  ing :  We  command  you  that  you  take  C.  D.  late  of  [London,  merchant],  if 
he  be  found  in  your  baliwick,  and  him  safely  keep,  so  that  you  may  have  his  " 
body  before  us  on  [the  Morrow  of  All  Souls],  wheresoever  we  shall  then  be  in 
England,  (or  in  C.  P.  before  our  justices  at  Westminster,  on  the  Morrow  of 
All  Souls),  to  answer  A.  B.  in  a  plea,  For  that  whereas,  &c.  (as  in  the  ori- 
ginal, to  the  words  *^  as  it  is  said")  and  have  there  this  writ  Witness  Charles 
Lord  Tenterden  (or  in  C,  P*  Sir  Nicholas  Conyngham  Tindal,  Knight,)  at 
Westminster,  the day  of in  the year  of  our  reign. 

If  non  est  inventus  be  returned  to  the  above  capias,  then  an  alias  capias  is 

issued,  and  if  that  be  returned  non  est  inventus,  then  a  pluries  capias  is  issued, 

as  follows : — 

AIiM  or         W^illiam  the  Fourth,  &c.     To  the  Sheriffs  of  [London]  greeting :  We  cora- 

ca^^       mand  you  as  before  (or  if  a  pluries,  as  oftentimes)  we  have  commanded  you, 

that  you  take,  &c.  (as  in  the  above.) 

If  the  defendant  be  not  in  the  county  stated  as  the  venue  in  the  prcadpe,  the% 

the  Bench  at  Westminster,"  on,  &c,  to  show  591--Tidd'8  Forms,  6th  edit.  24.)  the  dama- 

For  that  whereas,  &c.  ges  in  this  place  should  only  be  enough  to 

(o)  In  the  body  of  the  declaration  the  sum  cover  the  real  debt  and  interest,  to  the  time 

may  be  laid  larger  than  the  real  debt,  but  as  of  final  judgment, 

a  fine  is  paid  to  the  king  in  proportion  to  the        (p)  As  to  this  writ  in  general,  See  Tidd's 

damages  at  the  end  of  the  praecipe,  (see  the  Prac.  9th  ediu  1  OS  to  115. 
Scale  of  Fines,  Impey*8  Prac.  7ih  edit. 
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n  le»/altim  capiaa  may  be  issued  in  the  folhmng  form^  into  the  county  where 
the  defendant  i$ : 

William  the  Fourth,  &c.  (a$  before).  To  the  Sheriff  of  [Kent]  greeting:  Testatum 
We  command  you  that  you  take  G.  D.  late  of,  &c.  {a$  in  the  capias^  altering  ^^P'A'* 
the  return  to  the  words  **  as  it  is  said")  and  whereupon  our  sheriffs  of  [Lon- 
don] returned  to  us  (or  in  C  P.  to' our  Justices  at  Westminster,)  at  a  certain 
day  now  past,  that  the  said  C.  D.  was  not  found  in  his  bailiwick,  whereas  it  is 
testified  in  our  court  before  us  (or,  in  our  same  court,  in  C.  P.  omitting 
**  before  us,")  that  the  said  €•  D.  lurks  and  wanders  up  and  down  in  your  coun- 
ty, and  have  there  this  writ.     Witness,  &c.  {as  before), 

'  If  the  defendant  6e,  or  be  supposed  to  &e,  in  a  liberty,  then  in  the  above 
writs  insert  the  following  clause  of  non  omittas  : — 

William  the  Fourth,  &c.  («  before).     To  the  Sheriff  of  [Kent]  greeting:  Non  omit- 
We  command  you  that  you  do  not  omit  by  reason  of  any  liberty  of  the  bailiff  tas  capias. 

of  the  himdred  of in  your  county,  but  that  you  take  C.  D.  late  of if 

he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  have  his  body 
before  us  on wheresoever  we  shall  then  be  in  England  (or  in  C.  P.  be- 
fore our  justices  at  Westminster,  on )  to  answer  A.  B.  in  a  plea.  For 

that  whereas,  &c.  (cm  in  the  previous  process) ,  and  have  there  this  writ  Wit- 
ness, &C. 

The  foUawing  is  the  form  of  the  declaration  in  assumpsit^  or  case  when  the 
the  proceedings  are  by  original  writ : — 

In  the  Kin^s  Bench  (or.  Common  Pleas.) 

Michaelmas  Term^  1  William  4.      -^ 
London  (9),  (to  wit)  C.  D.  (r)  was  attached  to  answer  A.  B.  of  a  plea  of  Uon  there- 
trespass  on  the  case  upon  promises,  and  thereupon  the  said  A.  B.  by his  ^"* 

attorney,  complains,  For  that  whereas,  &c.     [State  the  cause  of  action  pre- 
cisely^ as  in  the  *prcecipe ;  if  that  be  defective,  the  declaration  should  never"     [  *8  1 
theless  correspond  with  it,  and  afterwards  a  summons  may  be  taken  out  to 
amend  the  declaration.     Conclude  as  follows :]     Wherefore  the  said  plaintiff  Condu- 
saith  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  £ — («)  and  ^^^"* 
therefore  he  brings  his  suit,  &c. 

(JVb  pledges  to  be  added.) 

In  the  King^s  Bench  (or.  Common  Pleas). 

next  aftfir in 

Michaelmas  Term,  1  William  4  (t). 
London  (venue),  (to  wit)     C.  D.  was  attached  to  answer   A.  B.  in  a  plea  Declara- 

(f )  This  must  be  the  renue  in  the  writ,  («)  The  same  damages  as  in  the  praecipe. 

or  in   bailable  actions   the   plaintiff  would  (0  The  declaration  should  be  intituled  at^ 

lose  his  bail;  ante,  vol.  i.  Ejeetment.  tor  the  outlawry  was  completed,  1  Wils.  73. 

(r)  The  addition  of  the  defendant  need  1  East,  133;  but  a  mistake  may  be  amend- 
not,  nor  should  be  stated  in  the  declaration,  ed. — 2  J.  B.  Moore,  87* 
3  B.  At  P.  395 ;  ante,  vol.  i.  Ejectment. 
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Uon  where  of  trespafls  on  the  case  upon  pronuBes ;  and  thereupon  the  said  A,  B.  bjr 

defendants  ^  attorney,  complains,  For  that  whereas  the  said  C.  D.  and  one  £•  F«  (whidi 

has  been    mid  £«  F*  bj  due  course  of  htw,  has  been  outlawedt  (or,  if  a  toomoM,  mg 

(uKi)^   ^ tMitoecr')  at  the  suit  of  the  said  A.  B.  in  this  plea  and  suit  (w),  and  still  ro« 

main  so  outlawed  (x),  on,  &c  at,  &C  were  indebted,  &c.     {^Siait  the  promt  ■ 

$€$  and  breach^  and  caneludef  siating  thai  the  said  C.  Z>«  and  E.  F.  wholbf 

refund^  and  the  said  C.  D.  Ml  doth  refuse,  to  the  damage,  ^e*  as  fre/bre], 

f   *9    1      *— -^  (to  wit)  Command  C.  D.  late  of [merchant]  that  justly  and 

Fmcipe     without  delay  he  render  unto  A.  B.  the  sum  of  jC  -^  of  good  and  lawful  mo- 
nai  wntin  °®/  ^^ Grreat  Britain,  which  he  owes  to  and  (y)  unjustly  detains  from  him, as  it 
4eht  (y).     is  said,  and  unless,  &c.     Returnable  before  the  lord  the  King,  on where- 
soever, &c.  \_or  in  C.  P.  before  his  Majesty's  justices  at  Westminstert  <Hi 

— }• 

The  capi«      William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 

as  thereon.  Britain  and  Ireland  King,  Defender  of  the  Faith,  To  the  Sheriffs  of  [London] 

greeting :  We  command  you,  that  you  take  G.  D.  late  of  — — -  in  your  county, 

merchant,  if  he  be  found  in  your  bailiwick,  and  him  safely  keep*  so  that  you 

may  have  his  body  before  us  on wheresoever  we  shall  then  be,  in  Kng* 

land,  {or  if  in  C«  P.  **  before  our  justices  of  the  bench  at  Westminster")  to 
answer  A.  B.  of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £  —  of 
good  and  lawful  money  of  Great  Britain,  which  he  otoes  to  and  (y)  uiyustly 
detains  from  him,  as  it  is  said,  and  have  there  this  writ  Witness  ourself  at 
Westminster,  the day  of in  the year  of  our  reign. 

In  the  King^s  Bench  (or,  Common  Pleas). 

Michaelmas  Term,  1  William  4. 
London,  (eentie)  (to  wit)  C«  D.  was  summoned  to  answer  A.  B.  of  a  plea 
tion  there-  ^^  ^^  render  unto  the  said  A.  B.  the  sum  of  £ —  of  good  and  lawful  money 
on  {xj.       of  Great  Britain,  which  he  owes  to  and  {y)  unjustly  detains   from  him,  and 

4 

(«)  This  precedent  is  taken  from  Impey's  need  not  refer  to  the  record  of  outlawry,  7 

Prac  K.  B.  7th  ed.  599 ;  8th  ed.  588  ;  and  East,  50.    As  to  the  plea  denying  the  out> 

see  Brownl.  Rep.   197.— Lil.  Ent.  SO.     1  lawry,  see  1  East,  133,  634. 

Brown.  SO.     The  form  usually  has  been  aa  (ar)  In  an  action  against  acceptors  of  a  bill, 

follows,  but  the  above  seems  more  correct :  one  of  whom  has  been  outlawed,  introduce 

'* — ,  to  wit,  C.  D.  and  E.  F.  were  attached  this  averment  of  outlawry,  afler  statement 

to  answer  A.  B.  of  a  plea  of  trespass  on  the  of  the  direction  of  the  bill  to  the  defend- 

case,  Slc  and   thereupon  the  said  A.  B.  by  ants.    See  a  declaration  against  .one  execu* 

G.  H.  his  attorney,  comes  and  p^ves  the  tor  after  outlawry  of  the  others,  Lil.  Ent.  SO. 

court  here  to  understand  and  be  informed,  (y)  Aa  to  the  pnecipe  and  capias  in  debt, 

that  since  the  suing  out  of  the  original  writ  in  general,  see  Uie  notes  to  the  above  pre- 

in  this  cause,  and  before  this  day,  to  wit,  on,  cedents  in  assumpsit,  ante,  9,  and  ante,  vol. 

&c  the  said  E.  F.  was  duly  outlawed  in  the  L  S80.    The  pnecipe  and  capias  in  debt  do 

same  Court  here  in  this  suit,  as  by  the  re-  not  disclose  the  particulars  of  the  cause  of 

cord  of  the  said  ouUawry  remaining  in  the  action,  which  is  not  set  ibrth  till  the  plaintiff 

said  court  in  full  force  more  fuU]^  appears  ;  declares,  S  Sauod.  Rep.  S09,  n.  I.— Bac  Abr. 

and  hereupon  the  said  A.  B.  by  his  attorney  Actions,  C.    If  the    proceeding  be  by  or 

aforesaid,  complains  against  the  said  C.  D.  in  against  an  executor,  the  words  "  owes  to 

the  plea  aforesaid,  that  whereas,  &c."  and"  are  to  be  erased. 

(to)  The  declaration  must  show  an  out-  (x)  See  the  notes  to  the  declaration  in  as- 

lawry  in  the  present  suit,  3  East,  144  j  but  sumpsit,  ante,  page  7. 

(1)  { There  is  no  outlawry  in  civil  cases  in  Pennaylvania,    The  return  of  non  i$l  {aam- 
tuahae'ia  pleading  the  same  effect.    Dillman  9.  Shultz^  5  Serg.  k,  Rawle,  35, } 
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thereupon  the  said  A.  B*  by his  attorney,  complains,  For  that  whereas, 

&c.  [StcUe  ike  bondj  or  other  debt^  or  cause  of  action  fuUy^  and  concltide  as 
foUows :]  Wherefore  the  said  plaintifT  saith  that  he  is  injured,  and  hath  sus- 
tained damage  to  the  amount  of and  therefore  he  brings  his  suit,  &c. 

{Omit  fledges*) 

* (to  wit.)  Command  C.  D.  late  of [merchant]  that  justly  and  r  *io  ] 

without  delay  he  keep  with  A.  B.  the  covenant  made  by  him  the  said  C.  D.  I^nscipe 
with  the  said  A.  B.  according  to  the  form  and  effect  of  a  certain  indenture,  J^^  ^p;^ 
ior^  "  of  a  certain  deed-poll,"  or^  "  of  certain  articles  of  agreement,"  or,  "  of  a  m  ewtnmU 
certain  charter-party  of  affreightment,")  made  between  them,  as  it  is  said,  and  ^'^' 

unless,  &c.     Returnable  before  the  lord  the  King,  on wheresoever,  &c. 

{or  in  C.  P-  before  his  Majesty's  justices  at  Westminster,  on ). 

William  the  Fourth,  by  ihe  grace  of  God,  of  the  United  Kingdom  of  Great  r^^^^i^ 

Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  Sheriff  of greet-  as  thereon. 

ing:    We  command  you,  that  you  take  C.  D.  late  of in  your  county 

[merchant]  if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  on wheresoever  we  shall  then  be,  in  Eng- 
land, (or  in  C.  P.  before  his  Majesty's  justices  at  Westminster,  on,  &c.)  to 
answer  A.  B.  of  a  plea  that  he  keep  with  the  said  A.  B«  the  covenant  made  by 
him  the  said  C.  D*  with  the  said  A.  B.  according  to  the  form  and  effect  of  a 
certain  indenture,  {or^  "  of  a  certain  deed-poll,"  or^  "  of  certain  articles  of 
agreement,"  or^  "  of  a  certain  charter-party  of  affreightment,")  made  between 
them,  as  it  is  said,  and  have  there  this  writ  Witness  ourself  at  Westminster, 
the day  of in  the year  of  our  reign. 

In  ihe  King's  Bench* 

Michaelmas  Term^  1  WiUiam  4.      Dcclara- 

London,  {venue)  (to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  ^n"  6).**"' 
that  he  keep  with  him  the  covenant  made  by  the  said  C.  D,  with  the  said  A.  B. 
according  to  the  force,  form,  and  effect  of  a  certain  indenture^  {or^  "  of  a  cer- 
tain  deed-poll,"  or,  "  of  certain  articles  of  agreement,"  or,  *«  of  a  certain 
charter  party  of  affreightment,"  made  between  them,  &c.  and  thereupon  the 

said  A.  B.  by his  attorney,  complains.  For  that  whereas,  &c.  IState  ihe 

deed,  covenants,  and  ^breaches  complained  of,  fully,  and  conclude  thus  :'\    [  *11  ] 
"  Wherefore  the  said  plamtiff  saith  that  he  is  injured,  and  hath  sustained  da- 
mage to  the  amount  of  £,—  and  therefore  he  brings  his  suit,"  &c. 

{Omit  fledges.) 

(o)  As  to  the  prajcipe  and  capias  in  cove-  of  action,  vhich  is^  afterwards  stated  in  the 

nam  in  general,  see  the  notes  to  the  above  declaration.    «  Saund,  Rep.  209,  n.  1.— Bac. 

prcoedentin  assumpsit,  and  ante,  vol.  i.Eject-  Abr.  Actions,  C.                          ,    *    r  •!.- 

ment.    The  pracipe  and  capias  in  covenant  (6)  See  the  notes  to  the  precedent  of  the 

do  not  disclose  the  particulars  of  the  cause  declaration  in  assumpsit,  ante,  7. 
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*BEGINNINGS  AND  CONCLUSIONS  OF 

DECLARATIONS. 


IN  THE  KING'S  BEIVCH^  BY  BIIX. 

EUenhorough* 
iH  KiKG'9  Saturday  next  cfier  the  Morrow  of  M  sovh^  in  Michaelmas  Temij 

BENCH.  1  William  4.  (a). 

InaasTunp.  MIDDLESEX,  {the  venue)  (to  wit  (6)  ).     A.  B.  (c)  complains  of  C.  D. 

^^^  being  in  the  coBtody  (d)  of  ^e  marshal  of  the  Marshalsea  of  our  lord  the 

now  kifig,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case  on  pro- 
niifles  (e)  For  that  whereas,  &c.  {^Here  $et  forth  the  cmue  of  action  in  as- 
munpsUf  and  conclude  as  psst^  16.  It  is  best  to  describe  the  plaintiff  a$^  de- 
fendant throughout  by  the  terms^  "  the  said  plaintiff" — *^  the  said  defeodant/' 
^thoUt  r^eatmg  their  natnest  see  1  vol.  230.  2  Marsh.  Rep.  101.  1  New 
R.289.] 

Inaccount.      — —  (to  wit)     A.  B*  complains  of  C.  D.  being,  &c.  {as  above)  of  a  plea, 
[  «x3  1    that  he  reader  to  the  said  A.  B.  a  reasonable  ^account  for  the  time  he  was 

baililSr  to  the  said  A.  B.  in in  the  county  of {or  **  receiver  of  the 

monies  of  the  said  A.  B.")  For  that  whereas,  &c. — (See  Willes,  208.  1 
Wentw.  81  to  90.     See  the  full  form,  post,  vol.  iii.  Declaration.) 

•  .^      — —  (to  wit)    A.  B.  complains  of  C.  D.  being,  &c.  {as  ante^  12)  of  a 

ty.  plea  that  he  render  nnto  Ae  said  A.  B.  the  sum  of of  lawful  money  of 

Great  Britain,  whidi  he  is  in  arrear  to  the  said  A.  B.  of  a  certain  annuity  or 
yeariy  rent  of  and  which  iSbe  said  C.  D.  owes  to  the  said  A.  B.    For 

that  whereas,  &c.— (2  Wib.  221.— Co.  £nt  48.) 

In  debt         *~"—  (to  wit)     A.  B.oomplains  of  C.  D.  being,  &c.  (as  ante^  12)  of  a 

(a)  As  to  the  Utle  of  the  declaration  in  after  the  first  day  of  the  Term.    1  T.  R. 

^eneraly^see  ante,  vol.  i.  Joinder, And  t  Sannd.  116.    7  T.  R,  4.    4  fiaat,  75.    But  a  decla- 

],  note  i.    The  declaration  should  in  gene-  ration  in  acufa,  may  be  intituled  generally, 

ral  be  intituled  of  the  Term  in  which  the  3  Wiis.  154. 

virit  is  returnable,  S  T.  R.  -634 ;  btft  when        (6)  As  to    the  renue,  see  ante,  vol.  i. 

it  is,  by  the  bye,  may  be  intituled  of  the  Elections. 

term  when  it  is  deliTered,  Id.  627 ;  and  if  (e)  If  the  defendant  has  been  misnamed 
there  be  several  defendants,  who  put  in  bail  in  the  process,  then,  in  order  to  avoid  a  plea 
of  different  Terms,  it  should  be  intituled  of  in  abatement  from  the  mistake  being  carried 
the  Term  of  which  the  last  bail  was  put  in.  into  the  declaration,  describe  the  defendant 
Id.  1  Wils.  242.  When  the  cause  of  ac-  as  in  the  Form,  post,  15^ 
tion  arose  afler  the  first  day  of  the  Term  in  (cQ  This  form  is  to  be  adopted  whether 
which  the  writ  is  returnable,  the  declaration  the  defendant  be  in  the  actual  or  in  the  sop- 
should  be  intituled  specially  of  a  subse-  posed  custody  of  the  marshal.  As  to  the 
quent  day  in  that  Term,  and  it  is  in  general  omission  of  the  words,  see  ante,  vol.  i. 
advisable  in  an  action  of  assumpsit,  case,  or  Pleading. 

trespass,  to  intitle  the  declaration  specially        (e)  It  seems  unnecessary  here  to  state  the 

of  tlie  day  it  is  delivered  or  filed,  in  order  nature  of  the  cause  of  action.    Plead.  A»- 

to  admit  of  evidence  of  a  promise  or  ac-  sist.  292.     11  East,  62,  65.    Ante,  1  vol. 

knowledgment,  or  cause  of  action  accruing  Pleading. 
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j^ea  that  he  render  to  the  said  A.  B.  the  sum  of (/)  of  lawful  money  of  "  ■"»<>'• 

Great  Britainv  which  he  ow9S  to  and  {g)  unjustly  detains  from  him.  For  that 
whereaSf  he 

— — -  (to  wit.)    A.  B.  who  sues  as  well  for  our  sovereign  lord  the  king,  I|i  debt, 

{or^  "for  the  poor  of  the  parish  of in  the  coun^of  — ")  as  for  him-  9S  **™ 

self  in  this  behalf^  complains  of  C.  D.  being  in  the  custody,  &c.  (cm  ante^ 
12)  of  a  plea  that  he  render  to  our  said  lord  the  king,  {or  "  to  the  poor  of  the 
aforesaid  parish,^)  and  to  the  said  A.  B.  who  sues  as  aforesaid,  the  sum  of 
— — -  of  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly  de- 
tains from  them.    For  that  whereas,  fcc, 

(to  wit.)     A.  B.  complains  of  C.  D.  being,  &c.  {as  anie^  12)  of  a  In  core- 
plea  of  breach  of  covenant.     For  that  whereas,  &c.  (see  forms,  Plead.  ^"^ 
Assist.  313.) 

4^—  (to  wit)     A.  B.  complains  of  G.  D.  being,  &c.  (a#  ante,  12)  of  a  [  *lf  ] 
plea  that  he  render  to  the  said  A.  B.  certain  goods  and  chattels,  (or,  "  deeds  ^  detinue. 
and  writings,"  as  the  claim  is)  of  the  value  of  — —  of  lawful  money  of 
Great  Britain,  which  he  unjustly  detains  from  him.    For  that  whereast  &c« 
{See farms f  post,  593.) 

(to  wit)     A.  B.  complains  of  C.  D.  being,  &c.  {as  onle,  12)  of  a  In  debt 

plea  that  he  render  to  the  said  A.  B.  certain  goods  and  chattels,  {or,  "deeds  ^^^ 
and  writings,"  according  \to  the  claim)  of  the  value  of  iS  •—  of  lawful  money 
of  Great  Britain,  which  he  unjustly  detains  from  him,  and  also  the  sum  of  j^ — 
{the  aggregate  of  the  sums  in  each  of  the  counts  in  debt)  of  like  lawful 
money,  which  he  owes  to  and  unjustly  detains  from  him.  For  that  whereas, 
&c.     {See  forms,  post,  593,  595.) 

{Same  as  in  assumpsit,  except  in  the  description  of  the  form  of  action,  IxCcase,  or 


^ —  -„ -^ — , g..       — -^ ^  — ^ J  ..,  •„ .„_«^j 

which  is  as  follows — )  **  of  a  plea  of  trespass  on  the  case."    For  that  where-  trover. 
as,  &e. 

{to  wit)  A.  B.  complams  of  G.  D.  being,  &c.  {as  ante,  12)  of  a  plea  In  tres- 

of  trespass,  For  that  (t)  the  said  C.  D.,  &c.  P^* 

(/)  The  demandiilg  more  or  less  than  1  Sid.  343,  emira.  It  is  said  that  the  words 
appeals  from  the  body  of  the  declaration  to  "  of  a  plea  that  he  render,**  &c.  are  super- 
be  due,  is  no  ground  of  demurrer,  see  11  fluous,  and  may  be  rejected,  11  East,  65 ; 
East,  63.     1  Hen.  Bla.  249.    Com.  Dig.  tit.  but  see  6  Mod.  306. 

Pleader,  C.  84b  and  Yin.  Abr.  tit.  Miscasting.        (A)  As  to  the  necessity  for  declaring  qit< 

S  Chit.  Rep.  234.  tarn,  see  Com.  Dig.  Action  on  the  Case 

{g)  See  Forms,   3   Rich.  C.  P.   376. —  upon  Statutes,  ante,  voL  i.  Declaration. 
Plesd.  Assist.  360,    "  of  a  plea  of  debt**        (i)  A  declaration  by  hill  in  treapasa,  stat« 

would  suffice.     11  East,  62.    In  actions  by  ing,  that  whereas  or  foher^ore  the  defend- 

and  against  executors  and  administrators,  in  ant  did  the  act  complained  of,  is  bad  on  spe- 

Sineral,  omit  the  words  in  italics.     Com.  cial  demurrer,  see  ante,  vol.  i.  Dedaraton. 

ig.  Pleader,  3  D.  1 ,  3.    3  W.  8.     1  Saund.  1  Stra.  62 1  .—2  Stra.  1 1 5 1 .  1 1 62 ;  but  not  so 

1. 112,  n.  1.  216.  and  3  East,  2.    The  plain-  by  oHginal,  or  in  C.  P.  when  the  writ  is 

tiff  mayalways  declare  in  the  detmet  only,  recited,  1  Wils.  99.    2  Wils.  203. 
4  M.  &  S.  120 ;   but  see  1  Lev.  130,  224. 


14  BEGINiriKOS   AND   C09CLUSI0KS 

IN  KING'*    EUenborough. 

'"''^'  Michaelmas  Term,  1  fViU.  4. 

To  detain      n^  ^t,  \  jg  jt  remembered,  That  on  the day  of A.  D. 

a  onsonor 

in  custody  (the  day  the  bill  is  filed,)  A.  B.  brought  into  the  office  of  the  clerk  of  the 

of  the  <]eclarations  of  the  court  of  our  lord  the  now  king  before  the  king  himaelf, 
vacation  according  to  the  course  and  practice  of  the  same  court,  his  certain  bill  against 
'where  the  Q^  £),  being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our  lord  the 
ac^i  ac-  now  king,  before  the  kmg  himself,  of  a  plea  of,  &c.  {as  the  plea  is)  and  filed 
crues  in  the  same  bill,  as  of  [Michaelmas]  Term,  in  the  1st  year  of  the  reign  of  our 
vacation.     ^^. ^  j^^  ^^^  ^^^^  ,  which  said  bill  follows  in  these  words ;  that  is  to  say,  to 

wit,  A.  B.  complains  of  C.  D.  being  in  the  custody,  &c.  {as  ante,  12,  first 
precedent,  see  8  T.  R.  643.) 

Against  a       ■    ■    (to  wit)  A*  B.  complains  of  C.  D.  being  in  the  custody  of  the  sheriff 

cu^tSy  i"f  of ^y  v"^"®  of  *  certain  Precept,  called  a  bill  of  Middlesex,  {or,  "  Writ 

the  sheriff  of  our  said  lord  the  king,  called  a  Latitat,"  as  the  writ  is)  issued  at  the  suit  of 
^^'            the  said  A.  B.  out  of  the  court  of  our  said  lord  the  king,  before  the  king  him- 
l  *ld  J   self,  against  the  said  C.  D.  in  this  suit,  and  ^returnable  in  the  same  court  on 
next  afler in  this  same  Term,  of  a  plea  of  trespass  on  the  case  up- 
on promises  {or  as  the  plea  is,)     For  that  whereas,  &c* 

Against         (to  wit.)  A.  B.  complains  of  C.  D.  and  E.   F.  the  said  C.  D.  being 

in  costody  "^  ^®  custody  of  the  sheriff  of  Middlesex,  by  virtue,  &c.  {as  ante,  15)  and 
oT  the  she-  the  said  E.  F.  being  in  the  custody  of  the  marshal,  &c.  {as  ante,  12.)     For 
tZ'  oStr    *hat  whereas,  &c.     (See  10  Wentw.  385.) 
of   the 

JJ^^^J'  ^  (to  wit)  A.  B.  complains  of  C.  D.  who  was  arrested,  {or,  if  the  pro- 
defendant  cess  W€U  not  bailable,  *'  served  with  process,")  by  the  name  of  E.  D.  being, 
wrOTff^^  *  &c.  For  that  whereas,  &c.  {describe  the  defendant  by  the  terms  "  the  said 
name  (0-    defendant,"  throughout.     1  B.  &  P.  105.  647,  8.     3  East,  167.) 

jr  ^16  ]       * (to  wit.)  A.  B.  by his  attorney,  comes  and  gives  the  court  of 

^^f^th  ^"'  ^^^^  ^"^g»  before  the  king  himself,  at  Westminster,  in  the  county  of 
plaintiffs  Middlesex,  to  understand  and  be  informed,  that  C.  D.  now  in  the  custody  of 
died  after  ^^  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  ihe  king  Mm- 
of  ^rit,  self,  was  arrested  by  virtue  of  a  certain  Precept  called  a  Bill  of  Middlesex, 
and  before  (^^  «•  Writ  called  a  Latitat,")  issued  out  of  the  court  of  our  said  lord  the 
tion.  *  king,  before  the  king  himself,  against  him  the  said  G.  D.  *  at  the  suit  of  him 
the  said  A.  B.  and  one  E.  F.  in  this  suit ;  and  that  since  the  issuing  the  said 

{k)  As  to  this  form,  see  vol.  L  Pleading,  ant  is  in  custody ;  the  vords  "  of  a  plea 

See  the  form,  Lil.JEnt.  436.    Since  the  4  &  5  that  he  render,"  &c.  being  a  sufficient  alle- 

W.  &  M.  c.  21.  s.  3,  if  the  declaration  do  gation  that  he  is  in  custody  at  the  plaintiff's 

not  show  at  whose  suit  the  defendant  is  in  cult.    Id.  ibid.    1  Ken.  114* 
custody,  it  will  be  bad  on  general  demurrer,        {I)  This  form  should  be  adopted  where 

8  Lord  Raym.  1362. — 1  Wils.  119,  80;  but  the  defendant  is  misnamed  in  ihe  process, 

this  form  is  not  necessary  when  the  plaintiff  otherwise  if  the  misnomer  be  carried  into 

has  proceeded  by  special  original,  or  in  the  the  declaration,  the  defendant  may  plead  in 

Common  Pleas  or  Exchequer.  Impey's  E.  B.  abatement.    If  the  plaintiff's  name  be  mis- 

618.    Tidd,  9th  ed.  342. — Ante,  vol.  i.  Plead-  taken  in  the  process,  he  may  be  described  in 

ing. — And  in  a  declaration  in  debt  it  is  un-  the  same  wa^,  mutatis  mutandiSf  in  order  to 

necessary  to  state  at  whose  suit  the  defend-  ayoid  a  plea  m  abatement. 
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precept  (or  "writ/')  and  before  this  day,  to  wit,  on,  &c.  {day  of  deaths  or  is  king's 
odotti  U)  the  said  E.  F.  died,  to  wit,  at,  &c.  (the  venue ;)  and  the  said  A.  B. 
then  and  there  survived  him,  which  the  said  C.  D.  doth  not  deny,  but  admits 
the  same  to  be  true  ;  and  hereupon  the  said  A.  B.  complains,  by his  at- 
torney, against  the  said  C.  D.  of  a  plea  of  trespass  on  the  case  upon  pro- 
mises, (or  09  tke  plea  a.)  For  that  whereas,  &c.  (proceed  in  the  usual  way^ 
laying  the  promises  or  causes  of  action  to  the  plaintiff  and  his  deceased  part' 
ner^  and  concluding  to  the  damage  of  the  surviving  plaintiff.)    x 

(to  wit)  A.  B.  comes,  &c.  (as  in  the  above  precedent  to  the  asterisk^  Where 

one  of  the 


and  then  proceed  as  foUows—)  "  and  one  E.  F.  at  the  suit  of  the  said  A.  B.  2«7e,Sai?/ 
and  that  since  the  issuing  the  said  precept,  (or,  ^writ,')  and  before  this  day,  to  died  after 
wit,  on,  &c.  the  said  E.  F.  died,  to  wit,  at,  &c.  and  the  said  C-  D.  then  and  ^f^^i"'"^ 
there  survived  him,  which  the  said  C.  D.  doth  not  deny,"  &c.  (as  in  the  above  and  before 
to  the  endf  laying  the  promises  by  C.  D.  and  the  deceased  party.)  ^^^' 


To  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he  brings  his  CowcLtr- 

John  Doe,       tion  in 
Pledges  to  prosecute  (o)  2  and  King's 

Richard  Roe.    «<=»<*<"•)• 

*And  therefore  as  well  for  our  said  lord  the  king,  {orf  "  for  the  poor  of  the    [  W17  1 
said  parish  of ^")  as  for  himself  in  this  behalf,  he  brings  his  suit,  &c.         Declara- 

Pledges,  &c.  (as  above.)      deb^qui 

tarn  ( p). 
And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  against  the  peace  p^^  ^^ 

of  our  said  lord  the  king,  and  to  the  damage  of  the  said  plaintiff  of and  trespass. 

therefore  he  brings  his  suit,  &c. 

Pledges,  &c.  (as  above.) 


IN  THE  COMMON  PI^EAS.  ,n  com- 

MON 

In  the  Common  Pleas.  pleas. 

next  after  '         in  Michaelmas  Term^  1 

WiU.  4  (q). 

Middlesex,  (to  wit)     C.  D.  (s)  was  attached  (/)  to  answer  A.  B.  of  a  plea  in  assump- 
sit, case, 

(m)  This  form  is  proper  in  every  action  same  as  in  K.  B.  (see  1  B.  &  P.  342.  S  B.  &  or  trover 

by  bUij  except  debt,  qui  tam,  and  trespass.  P.  234  ;)  it  may  be  advisable  to  intitule  the  (r). 

(m)  As  to  the  necessity    for  the   word  declaration  specially,  as  in  K.  B.  (see  ante, 

•*  suit,**  &c.  see  ante,  vol.  i.  Declaration.  p.  12,  n.  (a). 

(0)  The  omission  of  pledges  is  not  mate-  (r)  This  form  is  proper,  whether  or  not 

rial.    3  T.  R.  157.    See  as  to  pledges,  ante,  the  defendant  be  actually  a  prisoner  in  the 

vol.  i.  Declaration.  custody  of  the  warden. 

(p)  The  declaration  should  not  conclude  (s)  The  addition  need  not  be  stated  in  the 

"  ad  damnum**  in  a  penal  action,  for  a  com-  declaration.     3  B.  &  P.  395.    If  the  defend. 

mon  informer  is  not  entitled  to  damages.    4  ant  be  misnamed  in  the  process,  describe  as 

Burr.  2021.  2490.— 1  Marsh.  Rep.  180.  as  in  form,  post,  19-     , 

(q)  As  perhaps  a  common  capias  may  bo  (()  As  to  the  distinction  between  the  words 

i«sued  before  the  cause  of  action  arose,  the  attached  and  tUMmoncd^  and  as  to  this  short 
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iNcoMMow  of  trespass  on  the  ease  upon  pr<miH9  («) )  and  thereupon  the  said  A.  B.  (w) 

by  E.  F*  his  attomejt  complains  {x).    For  that  whereas,  &c.  {Here  staU  Ac 

cauee  ofaelum^  and  deecribe  the  partiei  to  the  euU  tinroughout  time :  *«  the  said 

plaintiff,"  **  the  said  defendant,''  wUhoui  repeating  the  namea^  and  eondmde  mt 

Conclu-     foUovss :)    Wherefore  the  said  plaintiff  saith  that  he  is  injured,  and  hath  sua- 

^^^"'  tained  damage  to  the  amount  of  jC—  and  therefore  he  brings  his  suit,  ftc 

[  *18  ]        * (to  wit.)    C.  D.  was  summoned  to  answer  A*  B.  of  a  plea  that  he 

^(y>  render  to  him  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  which  he  otoee 
to  and  unjustly  detains  from  him ;  and  thereupon  the  said  A*  B«  by  — ^—  his 
attorney,  complains.    For  that  whereas,  &c« 

In  debt,         (to  wit)    C.  D.  was  summoned  to  answer  A.  B.  who  sues  as  well  for 

^  our  sovereign  lord  the  king,  {pr^  *'  for  the  poor  of  the  parish  of in  the 

county  of ")  as  for  himself  in  this  behalf,  of  a  plea  that  he  render  to  our 

said  lord  the  king,  {or^  ^*  to  the  poor  of  the  said  parish,")  and  to  the  said  A.  B. 
who  sues  as  aforesaid,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  which 
he  owes  to  and  unjustly  detains  from  them ;  and  thereupon  the  said  A.  B.  by 
—  his  attorney,  complains*    For  that  whereas,  &c« 

In  ac-  — —  (to  wit)    In  account,  annuity,  and  detinue,  the  defendant  is  stated 

count,  &c  ^Q  j^^Ye  been  mmmoned  to  answer,  and  the  plea  is  described  as  in  K.  B.  bjr 
biU. 

In  cove-  _  (to  wit)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  that  he 
keep  with  him  the  covenant  made  by  the  said  G.  D.  with  the  said  A,  B.  ac- 
cording to  the  force,  form,  and  effect  of  a  certain  indenture,  {pr^  "  deed  poll," 
or^  *' articles  of  agreement,"  or^  **  charter-party  of  affreightment,"  as  the  case 
tnay  be)  made  between  them,  &c.  {or^  if  by  the  assignee  of  the  reversion, 
«« made  by  the  said  C.  D.  with  E.  F.  and  his  assigns,"  or^  if  6y  an  heir^  **  with 
E.  F«  and  his  hpir,"  or,  if  against  the  assignee  of  the  reversion,  *^  made  by  G* 
H.  for  himself  and  his  assigns  with  the  said  A.  B.")  and  thereupon  the  said 
A.  B.  by  *—  his  attorney,  complains.    For  that  whereas,  &c. 

In  detinue.  See  the  form  in  E.  B.  ante,  14,  which  may  be  readily  adapted  to  an  action 
in  the  C.  P. 

In  rcplev-       —  ('<>  ^^)    C*  ^*  ^*®  summoned  to  answer  A.  B.  of  a  plea  wherefore 

in.  he  took  the  cattle,  {or^  *>  goods  and  chattels,"  according*  to  the  fact)  of  the 

said  A.  B.  and  unjustly  detained  the  same  against  sureties  and  pledges  until, 

&c.  and  thereupon  the  said  A.  B*  by his  attorney,  complains.    For  that^ 

&c.  {seepost^  843.) 

recital  of  the  nature  of  the  action,  see  1  Rep.  101.— 6  Taunt  121.— I  New  Rep.  889. 

Saund.  318,  n.  3 ;  ante,  vol.  i.  Dedara.  Stat-  (ar)  The  omission  of  these  words,  though 

ing  defendant  was  summoned  ,when  he  ought  untechnical,  is  not  demurrable,  1  B.  A  P. 

to  have  been  attached,  would  be  bad  on  de-  366, 

murrer.  S  Chit.  R.  638.    Bed  qur,  see  Clark  (y)  See  the  note  to  the  form  in  debt  in  K. 

V.  Crosby,  ante,  vol.  i.  Trespass,  post,  27.  B.  ante,  13.    In  an  action  by  or  against  an 

(u)  In  case  or  trover,  omit  the  words  in  executor  or  administrator,  the  words  in  ilal- 

italics.  ics  must  be  omitted.    See  ante,  13,  n«  (/). 

(to)  Or,  **  the  said  plaintiff.''  See  2  Marsh. 
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(to  wit)    €•  D.  was  attoclied  to  answer  A.  B.  of  a  plea  (2),  where-  im  com- 


mon 


fore  ike  said  C  D.  wMi  force  and  arms,  &c  broke  and  entered,  &c«  or  ^  made  p^^i^g. 
an  aasaolt,  fcc/'  reciting  the  trespasses  at  lengthy  but  mthaut  particularizing  j^^  ^^^ 
the  fffne,  numherf  quantity^  or  value^)  and  other  wrongs  to  ihe  said  A.  B.  there  pass. 
did,  to  the  great  damage  of  the  said  A.  B.  and  against  the  peace  of  our  said 
lord  the  king,  &c. ;  and  t^iereupon  the  said  A.  B.  bj  E.  F.  his  attorney,  com- 
plains that  the  said  C«  D*  on,  &c.  at,  &c.  {repeating  the  trespasses^  Vfith  the 
circumstances  oftime^  number^  quantity^  and  value.) 


According  to  1  Saund.  318  a.  note  3.     The  declaration  need  not  recite  the  The  like 
supposed  writ  as  above^  b%U  may  be  as  in  case  in  C.  P.  inserting  "  plea  of  tres-  ^°  *  ^^^ 
pass"  instead  of  '*  trespass  on  the  ctuse,"  and  omitting  the  word  whereas ;  and  form. 
it  is  now  most  uswd  and  adoisahle  to  adopt  such  form  as  follows : — 

■  (to  wit.)  C.  D.  was  attached  to  answer  A^.  B.  of  a  plea  of  trespass, 
and  thereupon  the  said  A.  B.  by  — -*  his  attorney,  complains.  For  that, 
&c  {Here  state  the  cause  ofaction^  which  may  be  «»  in  the  forms  post^  850  to 
876.) 

In  ihe  Common  Pleas. 

As  yet  of  Michaelmas  Term^  in  the  1st  year  of  ^c.  to  wit^  onthe'Po  detain 

6th  day  of  December,  A.  D.  1830.  f„  ^^^^ 

London,  (to  wit)     C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  tres-  of  the 

pass  on  the  case,  upon  promises,  and  thereupon  the  said  A.  B.  by his  ^q^I*^  ?^ 

attorney,  complains.     For  that  whereas  the  said  defendant  heretofore,  and  be-  in  yaca- 

fore  the  commencement  of  thie  suit,  to  wit,  on,  &c.  at,  fee.  (Conclude  as  in  ^?°* 

other  cases,  stating  throughout  that  <<  before  the  commencement  of  this  suit,  cause  of 

to  wit,  on,  &c.  defendant  was  indebted,''  &c)  action 

'  anses  m 

such  Taca- 

■  (to  wit.)     C.  D.  was  attached  to  answer  A.  and  B.  of  a  plea  of  tres-  ^^^' 

pass  on  the  case  {eu  the  plea  is) ;  and  thereupon  the  said  A.  by  E.  F.  his  at^  Where 

tomey,  comes  and  gives  the  court  here  to  understand  and  be  informed,  that  p?dmiffs^ 

since  the  suing  out  of  the  original  writ  in  this  cause,  and  before  this  day,  to  ^i^4  ^^^ 

wit,  on,  &c.  {day  of  his  death,  or  about  it)  at,  &c.  {venue)  the  said  B.  died,  ofM^"*"^ 

which  the  said  C.  D.  doth  not  deny,  but  admits  the  same  to  be  true ;  and  there-  ^"t. 

upon  the  said  A.  by  his  attorney  aforesaid  complains,  that  whereas,  &c. 

The  same  as  the  last,  mutatis  mutandis.  Where 

one  of  the 
defendants 
»  died. 

Wherefore  the  said  plcdntiff  saith  that  he  is  injured,  and  hath  sustained  dam-  n 

age  to  the  amount  of  £ —  and  therefore  he  brings  his  suit,  &c«  siom  of  a 

Wherefore,  as  well  for  our  said  lord  the  king  {or,  **  for  the  poor  of  the  par-  ^^**™ % 

ish  of  — — ")  as  for  himself  in  this  behalf  he  brings  his  suit,  &c.  p.  (a). 

Ditto  in 

(z)  As  to  the  insertion  here  of  the  words  the  plaintiff  sues  in  a  particular  character  tarn  l^^^ 

**  and  thereupon  the  said  A.  B.  complains,"  as  executor,  &c.                                                     ^  '* 

see  %  Marsh.  Rep.  101.  {b)  See  the  form  and  note  in  K.  B.  ante, 

(a)  This  form  will  suffice  in  all  cases  ex-  13,  18. 
cept  in  debt  qui  tarn,  and  trespass,  or  where 


22  BEGINNINGS   AND    CONCLUSIONS,   &C. 

IN  COMMON      And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the  great  dam- 


PLEAS. 


age  of  the  said  plaintiff  and  against  the  peace  of  our  lord  the  king ;  where- 
trespass.     ^^^^  ^^  ^^^^  plaintiff  saith  that  he  is  injured,  and  hath  sustained  damage  to  the 
amount  of  £ —  and  therefore  he  brings  his  ^uit,  &c. 


IN  iNFERi-  IN  INFERIOR  COURTS- 

OR 
COURTS. 

Before  the  Mayor  and  Aldermen  in  the  Cliamber  of  the 
ChiildhaU  of  the  city  of  London* 

In  the  A.  B.  and  E.  F.  his  wife  (which  said  E.  F.  (1)  doth  sole  merchandize  with- 

Mayor's     q^j  jj^,.  gj^^j  husband,  in  the  art  or  trade  of within  the  city  of  London),  by 

Court  in  ,.  ,.  -r^-r^.  1^.  f 

London,     ■         tbeir  attorney,  complams  agamst  C.  D.  m  a  plea  of  trespass  on  the  case. 

by  baron     For  that  whereas  the  said  C.  D.  on,  &c,  .at  the  parish  of in  the  city  of 

And   iGlYlfi 

feme  being  London,  and  within  the  jurisdiction  of  this  court,  was  indebted  to  the  said  £. 
feme  sole  F.  then  and  now  being  the  wife  of  the  said  A.  B.  and  then  and  now  trading 
within  the  ^^^  merchandizing  within  the  said  city,  ui  the  art  or  ^trade  aforesaid,  alone 
city  (c).  and  without  her  said  husband,  according  to  the  custom  of  the  said  city,  in  the 
L  ^^  J  sum  of  £—  of  lawful,  &c.  or,  &c.  {Here  state  the  cause  of  action^  laying  the 
promises  to  E.  F.  and  describing  her  "  as  such  sole  trader  as  aforesaid.'' 

Dcclara-     (^'^  of  the  Court  as  above.) 

tion  A.  B.  by his  attorney,  complains  against  C.  D.  and  E.  F.  his  wife, 

against  ^jjjch  said  E.  F.  doth  sole  merchandize  without  her  husband,  in  the  art  or 
baron  and 

feme,  feme  trade  of  a within  the  city  of  London,  in  a  plea  of  trespass  on  the  case 

^("^    ,     upon  promises.     For  that  whereas  the  said  E.  F.  so  being  such  sole  trader  as 

ivithin  the  aforesaid,  on,  &c.  in  London,  &c.  then  and  still  being  the  wife  of  the  said  G. 

city.  p.  and  then  and  still  trading  and  merchandizing  within  the  said  city,  in  the 

art  or  trade  aforesaid,  alone  and  without  her  said  husband,  according  to  the 

custom  of  the  said  city,  as  such  sole  trader  as  aforesaid,  was  then  and  there 

indebted,  &c. 

^  Borough  of  Southwark,  (to  wit.)     A.  B.  by  —  his  attorney,  complains 

mence-  against  C.  D.  in  a  plea  of  trespass  on  the  case  upon  promises.  For  that 
ment  and  whereas  the  said  defendant,  on,  &c.  to  wit,  at  Southwark,  in  the  county  of 
of  deciara-  Surrey,  and  ^within  the  jurisdiction  of  this  court,  was  indebted,  &c.  &c. 
tion  in  the  {Stating  every  material  fact  to  have  happened  '*  at  Southwark  aforesaid^  wiih" 
Court^of    *^  ^^  county  and  jurisdiction  aforesaid^^  and  conclude  as  in  the  King's  Bench^ 

South-        by  Wi,  ante^  page  16.) 
•wark  (rf  ). 

^  -^        (<^)  As  to  this  custom,  see  3  B.  &  P.  93.        {d)  See  Plead.  Assist.  385.    Morg.  174. 


(1)  {In  Pennsylvania  she  may  sue  and  be  sued,  plead  and  be  impleaded  at  law,  in  any 
court,  without  naming  her  husband.  Act  of  22d  Feb.  1718.  1  Sm«  Laws,  99.  See  Burke 
V,  Winkle,  8  Serg.  &  Rawle,  189.  ] 


[•25] 


«BT  ABTD  AGAIirST  PARTICULAR  PERSONS. 


ATTORNIES,    &C. 

EUenbanmgh. 

Michadmas  Term,  1  WiU.  4. 
»-^-  (to  wit)  (by     A.  B.  gentleman,  one  of  the  attomies  of  the  court  of  DecUra* 
our  lord  the  now  king,  before  the  king  himself,  being  present  here  in  court,  in  *!?L^  ^ 
own  person,  according  to  the  liberties  and  privileges  of  the  said  court  for  k.  B.  (•> 


such  attomies,  and  other  officers  of  the  court  aforesaid,  from  time  immemo- 
rial used  and  approved  of  in  the  same  court,  complains  of  G*  D.  being  in  the 
eustodj,  &c«^ — 2  Saund.  1,  n,  1.     {Same  amcluaion  as  in  otJier  cases,) 

Pledges,  &c« 

— — -  (to  wit.)    A.  B.  complains  of  C.  D.  gentleman,  one  of  the  attoraiea  BUI 
of  the  court  of  our  lord  the  now  king,  before  the  king  himself,  being  prefient  "€^hisidot 
bere  in  couit  in  his  own  person,  of  a  plea  of  trespass  on  the  case  {or  as  the  plea 
ft).     For  that  whereas,  &c.     {Instead  of  the  words  ai  the  end,  **  and  tfaerefora 
be  brings  his  suit,  &c."  say  *^  he  prays  relief,"  &c«  (d).  Pledges,  &c. 

^Menhorougk.  [  *80  ] 

Michaelmas  Term,  1  WitL  4. 


(to  wit.)    Be  it  remembered,  that  on  the  — —  day  of (/),  in  Declara- 

the  Ist  year  of  the  reign  of  our  lord  the  now  king,  A.  B.  brought  into  the  of-  tion  when 
fice  of  the  clerk  of  the  declarations  of  the  court  of  our  said  lord  the  king,  be-  of  aedon^ 
fore  the  king  himself^  according  to  the  course  and  practice  uf  the  same  court,  accmes, 
his  certain  bill  against  C.  D.  gentleman,  one  of  the  attornies  of  the  same  ^Si  is  filed 
court,  and  filed  the  same  bill  as  of  Michaelmas  Term,  in  the  first  year  of  the  in  raca^ 
reign  of  our  said  lord  the  king,  which  said  bill  follows  in  these  words,  that  is  ^^^  ^"^ 

to  say, (to  wit)  A.  B.  complains  {as  ante,  29* — See  5  T.  R.  325.    2 

Saund.  1,  n.  1.) 

ElUnhorough* 

Michaelmas  Term,  1  Will.  4. 

—  (to  wit)  A.  B.  complains  of  G.  D.  Esquire,  marshal  of  the  Marshal-  Do.  a« 

sea  of  our  lord  the  now  king,  before  the  king  himself,  present  here  in  court,  in  ^^^* 

his  own  proper  person,  of  a  plea  of  trespass  on  the  case  {or  as  the  plea  is),  (g). 

For  that  whereas,  &c.     {Here  state  the  cause  of  action,  and  conclude  as  foU 

lows :)  To  the  damage  of  the  said  A.  B.  of  £, —  and  therefore  he  prays  reliel^ 

&c.  Pledges,  &c« 

(•)  See  form,  Plead.  A.  197.  plaintiiTLB  to  act  in  such  case  aa  to  notice  to 

{h)  As  to  venue  in  action  against  attor-  plead,  see  4  J.  B.  Moore,  425* 

niea,  aee  Tidd's  Prae.  9th  edit.  80.  (/)  The  day  of  filing  the  bill,  but  though 

(e)  See  forme,  8  Rich.  C.  P.  aO.^Plead.  a  wrong  day  be  stated,  evidence  will  be  al« 

A.  1 57.  lowed  to  correct  the  mistake. — 5  B.  &  A.  847. 

(4  The  omission  of  these  words  is  not  a  (g)  The  like  in  debt,  see  post,  419.    If  the 

cause  of  demurrer. — Andr.  Rep.  247.  bill  be  filed  in  vacation,  the  form  will  be  aa 

(i)  See  ante,  vol.  i.[Joinder  of  Actions.  The  that  against  an  attorney,  supra^  mutatis  mu* 

enoM  day  is  a  day  of  the  Term  so  as  to  file  tandU. 
this  bill  without  a  memorandum ;  and  how 

Vol.  II.  3 


BO  BEOINNIKGS    AND   OONCLUSIOITS 

ATTOR«      In  th$  Common  Pleas. 

»'=•»   ^'  Michaehnaa  Term,  1  Will  4. 

So^SI*"         —  (to  wit.)     C.  D.  was  attached  by  his  Majesty's  writ  of  privilege  issu*- 

attorney     i^g  out  of  his  said  Majesty's  Court  of  the  Bench  here,  to  answer  unto  A.  B. 

of  C.P.(A)  gentleman,  one  of  the  attornies  of  the  same  court,  according  to  the  liberties 
and  privileges  of  the  same  court,  for  such  attornies,  and  other  officers  of  the 
same  court,  from  time  immemorial  used  and  approved  of  therein,  of  a  plea  of 
trespass  on  the  case  {or  as  the  plea  is) ;  and  thereupon  the  said  A.  B.  in  his 
own  person,  complains,  whereas,  &c.    {Conclude  as  iuuoL)      Pledges,  &c« 

[  *31  ]   ^-ffi  Ihs  Common  Pleas. 

Michaelmas  Term,  1  WiU.  4. 

To  the  Justices  of  our  Lord  the  King 

of  the  Bench. 

BiO  (to  wit.)    A.  B.  by  E.  F.  his  attorney,  complains  of  G.  D.  gentleman, 

H^^Mi  an  one  of  the  attorneys  of  his  Majesty's  Court  of  the  Bench  here,  present  here  in 

of  (XP.^(0  ^ourt  in  his  own  person,  of  a  plea  of  trespass  on  the  case,  &c.  {or  4is  the  plea 

is).     For  that  whereas,  &c.     {Conclude  as  in  K.  B.     1  Rich.  C.  P.  262. 

Andr.  Rep.  247.) 

In  the  Common  Pleas. 

Michaelmas  Term,  1  WiU.  4. 

Deelara-         —  (to  wit)     Be  it  remembered,  That  on  —  next  after  — —  in  this 

^^fi***'  same  Term,  A.  B.  came  into  his  Majesty's  Court  of  the  Bench  here,  by  E.  F. 

appear-      his  attorney,  and  brought  into  the  same  court  here  his  certain  bill  against  C. 

^^^^  D.  gentleman,  one  of  the  attornies  of  his  said  Majesty's  Court  of  the  Bench 
here,  present  here  in  court,  in  his  own  person,  of  a  plea  of  trespass  on  the  case 
{as  the  plea  is) ;  and  there  are  pledges  for  the  prosecution  thereof,  to  wit, 
John  Doe  and  Richard  Roe ;  which  said  bill  follows  in  these  words,  that  is 
to  say.  To  the  justices  of  our  lord  the  king  of  the  Bench,  — —  to  wit,  A.  B. 
by         ■  hb  attorney,  complains  of  C.  D.  {to  the  end  of  the  bill.) 


1MFANT8.  INFANTS. 

EUenborough.  * 

Michaelmas  Tet*m,  1  WiU.  4.   '^ 

Declara*  (to  wit.)  A.  B.  by  E.  F.  who  is  admitted  by  the  court  of  our  lord  the  now 

lion  hy  an  ]uQg,  before  the  king  himself,  here  to  prosecute  for  the  said  A.  B.  who  is  an 

K.  B.  (J)    infant  within  the  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  B. 

complains  of  C.  D.  being,  &c. [2  Saund.  117  f.  Tidd's  Prac.  9th  edit  99.] 

In  the  Common  Pleas. 

Michaehnas  Term,  1  Will.  4* 
Dedara-  (to  wit.)     C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on 

tion  by  an  the  case  {as  the  plea  is),  and  ^thereupon   the  said  A.  B.  by  E.  F.  who  is  ad- 
I?  p!^  "^    mitted  by  the  court  of  our  lord  the  king  of  the  bench  here,  to  ffrosecute  for  the 


[♦33] 


Sh)  See  other  fornis,  1  Rich.  C.  P.  455,  S64.— Plead.   Assist.  305.    It  seems  a  Ser- 

.— Morg.  Prec  480.— Lil.  Ent.  27.  65,  jeant  must  be    sued  by  original.— Tidd'a 

88.  Prac.  9th  edit.  80.— Plead.  Assist.  305. 
(»)  See  other  forms,  1  Rich.  C.  P.  S62.       (j)  See  form.  Plead.  A.  ISO. 


OF  DECLARATIONS.  33 

said  A.  B.  who  is  an  infant  within  the  age  of  twenty-one  years,  us  the  next  mvANTi . 
Inend  of  the  said  A.  B.  complains  that,  Whereas,  &c. 


AB81G5EE8    OF   BANKRUPTS,  &C. 

AttlOV* 

EUenbarough.  "■•• 

Michaelmas  Term^  1  Will  4. 

(to  wit)  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects  of  £•  F»  Com- 

a  bankrupt,  according  to  the  Statute  (it?)  in  force  concerning  bankrupts,  com-  ^^^q^  ^ 

plain  of  6.  H*  being,  &c.  (as  ante^  12.)     For  that  whereas,  &c.  {Seefar$ns9  declara- 

bankrupt 
■         (to  wit)    £.  F.  was  attached  to  answer  A.  and  B.  assignees  of  die  I'lv^* 


(1). 
estate  and  efiects  of  C.  D.  a  bankrupt,  according  to- the  Statute  in  force  con-  til  yw^|. 

ceming  bankrupts,  of  a  plea  of  trespass  on  the  case  {as  the  plea  is);  and  there-  c.  P. 
upon  the  said  A.  and  B.  assignees  as  aforesaid,  by  G.  H.  their  attorney,  com- 
plain that,  Whereas,  &c.     {Seeform^  post^  97.) 

— —  (to  wit)   A.  B.  and  G.  (the  said  B.  and  C.  being  assignees  of  the  es-  By  one 
late  and  eflects  of  E.  F.  a  bankrupt,  according,  &c.  as  above)  complain,  &c.  ^d^be  as- 

(See formf  post,  lOl.)  Bigneesof 

another. 


—  (to  wit)  A.  B.  and  C.  D.  assignees  of  the  estate  and  e6fects  of  I.  K.  By  aasig. 
a  bankrupt,  under  and  by  virtue  of  a  commission  of  bankniptcy  duly  issued  neet  of 
and  awarded  against  the  said  I.  E.  and  £.  F.  and  G.  H.  assignees  of  the  es-  ^^^ 
tate  and  effects  of  L.  M.  a  bankrupt,  under  and  by  virtue  of  a  commission  of  bank- 
bankruptcy  duly  issued  and  awarded  against  the  said  L.  M.  according  to  the  ^^^  "'^ 
Statute  in  force  concerning  bankrupts,  complain  of  O.  P.  being  in  the  custo-  n\  com- 

dy,  &c.  For  that  whereas,  &c,  miaaionm 

'  to  recover 

a  debt  due 
(to  wit)  A.  B,   assignee  of  the  debts,  estate,  and  effects  of  C,   D.,  to  the  joint 


heretofore  an  insolvent  debtor,  and  duly  discharged  from  imprisonment  accord-  ^     i. 
ing  to  the  force,  form,  and  effect  of  an  act  of  parliament  made  at  Westminster,  signeee  of 
in  the  7th  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  inti-  ^  ^'^^' 
tuled,  "  An  Act  to  amend  and  consolidate  the  laws  for  the  relief  of  insolvent  orlm).*  '" 
debtors  m  England,"  according  to  the  force,  form,  and  effect  of  the  said  act 
complains  of  E.  F.  being,  &c.  {if  in  C.  P.  or  Exchequer^  alter  the  commence* 

(k)  The  Statute  now  in  force  ie  the  6  Geo.  action. — 4  D.  &  R.  669.-6  M.  &S.   1S6. 

4.  c  16.    See  forms,  Morg.  Prec.  453.  Plead.  The  precedent  therefore  on  this  head,  inaer^ 

Aseist.  311.^8  Rich.   C.  P.  80,  93.— Lil.  ted  in  prior  editions  of  this  work,  is  omitted. 

Ent.  41.    As  to  how  assignees  sue  when  (/)  See  ante,  vol.  L  16. — S  J.B.  MoorOyS. 

there  are  different  commissions,  &c.  see  ante,  (fu)  The  Statute  now  in  foree  concerning 

vol.  K 16.  insolvent  debtors,  is  the  7  Geo.  4.  c.  57.  See 

The  trustee  or  assignee  of  a  bankrupt  un-  the  precedent,  1  Wentw.  368.    See  also,  as 

der  the  Scotch  Sequestration  Acts,  has  no  to  actions  by  assignees  of  an  insolvent,  and 

power  to  sue  in  this  country  on  a  cho»t  in  when  they  should  sue,  ante,  vol.  L  17.  61. 

—      ■       ■         -  -  ■-   ■  -    - 

<1)   i  See,  as  to  what  is  a  sufficient  averment  of  the  plaintiffs'  title  to  sue  as  ontigaMff 
FUCcher  eta],  v.  Pogson et  al  5  Pow.  and  Ryl.  1.  { 


S$a  BKOiKiriKGs  AND  conchvsiojsa 

AS8f«M«      mmi  aeeordinghi,)    For  that  whereas,  heretofore,  and  before  the  8^  C.  D» 
**"*  subscribed  hb  petition  for  his  discharge  from  imprisonmenti  according  to  ibm 

provisions  of  the  said  statute,  to  wit,  on,  &c.  at,  &c.  (See  ike  farms  in  aamunp^ 

sitfpostf  101  ;  and  in  froverf  posit  838.) 

By  the  as-      (to  wit)     R.  B.  assignee  of  the  remaining  debts,  estate,  and  effects  of 

npnee^     T.  A.  an  .insolvent  debtor,  and  duly  discharged  from  imprisonment  in  pursu-^ 

vent,  after  SQce  of  an  act  of  parliament  made  at  Westminster,  in  the  7th  year  of  the  reign 

theremo-     of  his  late  Majesty  King  George  the  Fourth,  intituled  *'  An  Act  to  amend  and 

ilrst  aeeig-  oonsolidate  the  laws  for  the  relief  of  insolvent  debtors  in  England/'  the  said 

nee  by  the  R.  B.  having  heretofore  been  appointed  an  assignee  of  the  debts,  estate,  and 

(j^^        effects  of  the  said  T.  A.  remaining  unsettled,  undisposed  of,  and  not  applied 

by  one  A.  N.  before  then  assignee  of  the  debts,  estate,  and  effects  of  the  said 

T.  A.  the  said  A.  N.  having  before  then  been,  under  and  by  virtue  of  the  said 

act  of  parliament,  removed  from  such  trust  and  office  as  assignee  as  aforesaid^ 

compIaiBS  of  R.  S«  &c.  {Proceed  as  usual  as  in  oiher  aciions  ai  ihe  suit  afas^ 

signeeSf  as  posi,  101.) 

Condn-  To  the  damage  of  the  said  plaintiff^,  as  assignee  as  aforesaid,  of  jg^—  and 

R  bJ  M?*  therefore  he  brings  his  suit,  &c 

signee  of  a  Pledges,  &9. 

bankrupt 

or  iaeol*  

veat.  Whereof  the  said  plaintiff  saith,  that  as  assignee  as  aforesaid  he  is  injured* 

The  like     and  hath  as  such  assignee  sustained  damage  to  the  amount  of  jC*-  and  there* 
in  C.P*       fof^  }ie  brings  his  suit,  &c. 


[*34  3  *Br   ANO    AGAIKST    EXECUTORS   AND   ADMINISTRATORS. 

Bxseir- 

Y."  M*"  EOenborough. 

TaAVOAS.  ^Michaelmas  Term^  1  Will.  4» 

Beginning  ^  (to  wit.)  A.  B.  executor  of  the  last  will  and  testament  of  E.  F.  de- 
•f  a  decia*  ceased,  complains  of  CD.  executor  of  the  last  will  and  testament  of  G.  H. 
QB^ezecu-  deceased,  being  in  the  custody,  &c.  (Ante,  12.  See  1  Saund.  112,  n.  1,  2* 
tor  against  The  form  is  the  same  against  an  executor  de  son  iari^  1  Saund.  265.  In  debt, 
tor^^r  whether  by  or  against  an  executor  or  administrator,  omit  the  words  **  owes  io 
B,0»).        and."     See  ante,  13.) 

The  like  in       (^^  w***)     ^-  ^*  executor  of  the  last  will  and  testament  of  G.  H.  de- 

C.  P.  ceased,  was  attached  {or,  •*  summoned")  to  answer  A.  B.  executor  of  the  last 

will  and  testament  of  £.  F.  deceased,  of  a  plea  of  trespass  on  the  case  {or  as 
ihe  plea  is ;)  and  thereupon  the  said  A.  B.  executor  as  aforesaid,  by  G.  H. 
his  attorney,  complains  that,  Whereas,  &c« 

By  the  ex-  "-"^  (^  wit.)  A.  B.  executor  of  the  last  will  and  testament  of  £•  F.  de- 
ectttor  of  eeased,  which  said  £•  F.  in  his  life-time  and  at  the  time  of  his  death  was  ex-' 
tor.        '  ecutor  of  the  last  will  and  testament  of  6«  H.  deceased>  complains^  &c» 

(n)  See  forms,  %  Rich.  C.  P.  142«— Plssd.  A.  9.  34e.---LiL  fink  S6, 7. 50. 
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See  a  fomif  poeti  104.  Br  « tvrrir. 

"^  Inf  exMtt. 

tor. 

See  a  form,  poet,  106*  bj  hiutead 

'^  and  wife, 

executrix. 

See  a  form,  post,  106.  ^^n^  ^ 

executor. 

(to  wit)    A.  B.  admiDistrator  of  all  aDd  singular  the  goods,  chattels,  By  an  ad- 

and  credits  which  were  of  E.  F.  deceased,  at  the  time  of  his  death,  who  died  °^i°i*^ 

intestate,  complains  *of  C.  D.  administrator  of  all  and  singular  the  goods,  an^  a^'in- 

chattels,  and  credifs  which  were  of  6.  H.  deceased,  at  the  time  of  his  death.  i*(>^tor  in 
who  died. intestate,  being  in  the  custody,  &c.     (Ante,  12.    See  forms,  post,     f«*35i 
109,  &c.)  ^        ^ 

—  (to  wit)    C.  D.  administrator,  &c.  '{a»  anie^  84.)  was  attached  (or  By  an  ad. 
in  debt  or  covenant  "  summoned")  to  answer  unto  A.  B.  administrator,  &c.  of  n^ini'*"^- 

I        «  lor  againtt 

a  plea,  «C.  an  admin- 

istrator in 
C.  P. 
— —  (to  wit)    A.  B.  administrator  (with  the  last  will  and  testament  of  O.     '    ' 

C.  deceased,  annexed)  of  all  and  singular  the  goods  and  chattels,  rights  and  miniitra^ 

credits,  which  were  of  the  said  6.  C.  deceased,  at  the  time  of  hie  death  lefl  ^V  ^^  ^^^ 

nnadministered  by  W.  B.  and  £•  S.  in  their  life-time,  now  respectively  de-  i^jih  will 

ceased,  and  which  said  W.IB.  and  E.  S.  in  fheir  life-time,  and  at  their  deaths,  annexed. 

were  the  executors  of  the  said  last  will  and  testament  of  the  said  6.  C.  de- 

ceased,  complains  of  6.  H.  being  in  the  custody,  &c.     (See form,  postf  111.) 


See  a  form,  post.  111. 

(to  wit)     A.  B.  administrator  of  ail  and  singular  the  goods  and  chat- 


See  a  form,  poet,  110.  b^  aa  «d. 

minwcrator 
durante  mk» 
nore  «uue. 

Bj  a  sufTf. 
Ting  admin- 
letrator. 

lels  and  credits  of  E.  F.  deceased,  limited  until  the  original  will  and  testament  of  adminls- 
the  said  deceased,  or  an  attested  copy  thereof,  should  be  brought  into  and  left  f  ^^'^  1^™" 
in  the  RegiBtry  of  the  Court  of  the  Registry  of  the  Archbishop  of  Canterbury,  i\^e  origi- 
Ptimate  of  all  England,  and  Metropolitan,  and  letters  of  administration  to  the  nal  will,or 
same  annexed,  of  all  and  singular  the  goods  and  chattels  and  credits  of  the  de-  ^y^^^Jf  \y^ 
ceased,  should  be  applied  for  and  granted  by  the  same  court,  but  no  further  brought 
or  otherwise,  or  in  any  other  manner,  complains,  &c.     For  that  whereas,  &c.  /Jrchbish- 
(ot  utual  in  other  actions  at  the  wit  of  an  administrator,  see  forms,  post,  109.)  op's  Court 
Tet,  &c.  {aspost^  35  a)  nor  to  the  said  plaintiff  after  the  death  of  the  said  E. 
F.  (to  which  said  plaintiff,  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  at, 
fcc  administration  of  all  and  singular  the  goods,  chattels,  and  credits,  which 
were  of  the  said  C.  D.  at  the  time  of  his  death,  limited  until  the  original,  &c. 

{as  above)  by was  granted.     To  the  damage  of  the  said  plaintiff  as  ad-  Profert 

ministrator  as  aforesaid,  and  therefore  he  brings  his  suit,  &c.  with  this,  that 
die  original  last  will  and  testament  of  the  said  deceased,  or  any  authentic  or 
other  copy  thereof,  hath  not  yet  been  brought  into  or  left  in  the  Registry  of  the 

(o)  See  a  pTMedenti  Plead.  A.  369,  &c. 
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Bzscir-    Court  of  the  Archbishop  of  Canteibury,  and  letters  of  administration^  widi  (he 

TORS  AKD  ^^^  annexed,  of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said 

TAAToiis.  deceased,  been  applied  for  or  granted  by  the  same  court,  and  the  said  letters 

of  administration  are  now  in  full  force  and  effect 
Against 
an  admin- 
istrator de      See  a  form,  post,  113. 
bonis   non 

annexed.  And  the  said  A.  B.  brings  into  court  here  the  letters  testamentary  of  the  said 
Piofert  by  £«  F«  deceased,  whereby  it  fully  appears  to  the  said  court  here,  that  the  said 
an  ezecu-  ^^  B.  is  executor  of  the  last  will  and  testament  of  the  said  E.  F«  deceased, 
B.  (p).       ^^^  ^^^  ^^  execution  thereof,  &c. 

Profert  by  And  the  said  A.  B.  brings  into  court  here  as  well  the  letters  testamentary 
tor  o^^an  ^^^^  ^^^  ^*  ^*  deceased  as  the  letters  testamentary  of  the  said  G*  H.  de- 
executor  ceased,  whereby  it  fully  appears  to  the  said  court  here  that  the  said  £•  F»  ia 
^^''  his  life-time  was  executor  of  the  last  will  and  testament  of  the  said  6.  H.  de- 

ceased, and  that  the  said  A.  B.  is  executor  of  the  last  will  and  testament  of  the 
said  £•  F.  deceased,  and  hath  the  execution  of  the  last  wills  and  testaments 
of  the  said  £•  F.  and  G.  H.  respectively,  &c. 

Profert  by      See  a  form,  post,  105. 

asurriTing  * 

*         {To  the  end  of  all  the  counts  in  the  declaration.) — Yet  the  said  defendant 
sion  of  a     °^^  regarding  his  said  promises  and  undertakings,  but  contriving  and  intend- 
declara-      ing  to  deceive  and  defraud  the  said  £•  F.  in  his  life-time,  and  the  said  plain- 
admints-^    tiff  as  administrator  as  aforesaid,  after  the  death  of  the  said  £.  F«  to  which 
trator  in      said  plaintiff  afler  the  death  of  the  said  £.  F.  to  wit,  on,  &c.  (date  of  grant) 
'  ^^^'    at,  &c.  {venue)  aforesaid,  administration  of  all  and  singular  the  goods,  chat- 
tels, and  credits,  which  were  of  the  said  £.  F.  deceased,  at  the  time  of  his 
death,  who  died  intestate,  by  (          christian  name  of  the  archhishop^  ^c.)  by 
Divine  Providencej  J3trchbishop  of  Canterhuryf  Primate  of  all  England^  and 
[  *d6  3    Metropolitan  («),  in  due  *form  of  law  was  granted),  in  this  behalf,  hath  not 
as  yet  paid  the  said  sums  of  money,  or  any  part  thereof,  to  the  said  £•  F.  in 
his  life-time,  or  to  the  said  plaintiff,  since  the  death  of  the  said  E.  F.  (although 
often  requested  so  to  do  ;)  but  he  so  to  do  hath  hitherto  wholly  refused,  and 
still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  to  the 
damage  of  the  said  plaintiff  as  administrator  as  aforesaid  ot ;  and  there- 
fore he  brings  his  suit,  &c.     {Add  a  profert  to  the  letters  of  administriUiont 
4is  next  form,) 

Profert  by  {Tq  tf^e  end  of  the  declaration  to  the  word  "«<»<,*'  Src.  tU  supra).  And 
istrator  in  ^®  ^^^  plaintiff  brings  into  court  here  the  letters  of  administration  of  the 


K.B. 


(p)  This  profert  is  not  necessary  until  («)  This  is  to  be  token  from  the  grant  of 

declaration.  the  administration.    If  the  iKiministration 

(9)  See  forms,  Co.  Ent.  1.  b. — ^Lil-Ent.  was  granted  by  the  vicar-general  and  offidai 

165, 6*  principal  of  a  bishop,  instead  of  the  words 

(r)  See  forms,  Lil.  Ent.   165,168,  399;  m  italics,  say  '*byA.  B.  yicar-gcneral  and 

and  as  to  administration  by  a  diocese^  Com.  official  principal  of    the  Lord    Bishop  of 

Rep.  17.  Chester.** 


OF  DKCLARATIONS.  86 

archbiflhopy  {or  <<  bishop'')  which  give  sufficient  evidence  to  the  said  court  »bcv- 
here  of  the  grant  of  administration  to  the  said  plaintiff  aa  aforesaid,  the  date  adminis. 
whereof  is  a  certain  daj  and  year  therein  named,  to  wit,  the  day  and  year  in  tratobv. 
that  behalf  above  mentioned,  &c. 

Pledges,  &c. 

And  the  said  plaintiff  brings  into  court  here  the  letters  of  administration  of  Profert  by 

the  said  archbishop,  which  give  sufficient  evidence  to  the  said  court  here,  of  |^°  ^^?^de 

the  grant  of  administration  to  the  said  £.  F.  as  aforesaid,  as  also  the  letters  bonis  Don 

of  administration  of  the  said  archbishop,  afler  the  death  of  the  said  E.  F.  to  ^^  ^"  '^^ 

.  ministra* 

the  said  plaintiflT  as  aforesaid,  which  give  sufficient  evidence  to  the  said  court  tor  (0* 
here  of  the  grant  of  administitition  to  the  said  plaintiff  as  aforesaid,  the  re- 
apective  dates  whereof  are  the  days  and  years  aforesaid  in  that  behalf. 

Pledges,  &c. 

And  the  said  plaintiff  brings  here  into  court  the  letters  testamentary  of  the  Profert  by 
said  6.  C«  deceased,  whereby  it  appears  that  the  said  W.  B.  and  £.  S.  were  istrator, 
executors  of  the  last  will  and  testament  of  the  said  G.  C.  and  in  their  life-  ^j^  ^^^ 
time  had  the  execution  thereof.     And  the  said  plaintiff  brings  here  into  court  nexed.  * 
the  letters  of  administration  of  the  said  archbishogi  which  give,  &c.  {Con^ 
dude  as  in  the  above  fomu) 


BY  CLERKS  OR  TREASURERS  APPOINTED  TO  SUE  BT  STATUTE.  CLERKS, 

&C.  UNDER 
STATUTES. 

(tenue)  (to  wit)     A.  B.  clerk  (or  treasurer)  to  the  trustees  for  put-  i>eclara- 
ting  into  execution,  and  acting  under  and  by  virtue  of  a  certain  act  of  par-  tion  by  a 
liament,  made  and  passed  in  the  —  year  of  the  reign  of  his  present  Majesty  fl^gurer 

[or  late  Majesty  King the ],  intituled  '^  An  Act,"  &;c.  {here  set  out  to  trustees^ 

the  titU  of  the  act*    If  the  authority  to  sue  be  under  more  than  one  statute^      vrtred  to 
ihenf  after  stcUing  the  title  of  the  first  acty  say^  "  and  of  a  certain  other  act  sue  under 
of  parliament  made  and  passed  in  the  —  year  of  the  reign  of,  &c.)  according  ^  ^^^^^^ 
to  the  force,  form,  and  efifect  of  the  said  statute  {or  statutes),  complains  of 
C*  D.  being  in  the  custody,  &c.  (it)*     For  that,"  &c.  {state  the  promises  or 
causes  of  action  to  have  been  made  with^  or  to  have  accrued  to  "  the  said  trus-- 
teeSf^*  and  conclude  thus)  To  the  damage  of  the  said  trustees  of  £ —  and 
therefore  the  said  A.  B.  as  clerk  {or  treasurer)  as  aforesaid,  according  to  the 
force,  form,  and  effect  of  the  said  statute  {or  statutes),  brings  his  suit,  &c. 

Pledges,  &c. 

— —  {venue)  (to  wit.)  A.  B.  complams  of  C.  D.  clerk  {or  treasurer)  to  the  ^cclara- 
trustees  for'putting,  &c.  {describe  him  as  directed  in  the  preceding  form)  ac-  against 
cording  to  the  force,  form,  and  effect  of  the  said  statute  {or  statutes),  being  in  ^^^^  ^^^^^ 
the  custody  of  the  marshal,  &c.  of  a  plea  of,  &c.     For  that,  &c.  {state  the 


rer. 


(f)  The  production  of  this  profert  is  suf-    1  B.  &  C.  160. 
ficient  evidence  without  production  of  the        (u)   The    above   form  may  be    readily 
original  g;rant  to  the  deceased  administrator,    adapted  to  an  action  in  the  Common  Pleas. 
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CLERKS,     promises  or  causes  of  action  to  have  been  made  (y^  or  acerusd  ogainH  **  tt# 
f^!l  If!?r,    »«<*  irustees,^^  and  conclude  as  usual.) 

DBR  STAT-  '  ' 

UTS8. 

Deciara-         {venue)  (to  wit.)  A.   B.  clerk  {or  treasurer)  to  a  certain  company 

^^^^y  ^  called  the— *- company,  according  to  the  force,  form*  and  effect  of  a  certain 
treasurer  act  of  parliament,  made  and  passed  in  the  —  year  of  the  reign  of  his  present 
to  a  com-  Majesty  {or  his  late  Majesty  King  — — ),  complains  of  C.  D.  being  in  the 
powered""  Custody,  &c.  of  a  plea  of,  &c.  For  that  whereas,  &c.  {state  the  defrf  or 
to  Bue  un-  cause  of  action  to  have  accrued  to  '*  the  said  company ^^^  and  conclude  thsts)  To 
ut^^  '  the  damage  of  the  said  company  of  £ —  and  therefore  the  said  A.  B.  as  cleik 
{or  treasurer)  as  aforesaid,  according  to  the  said  statute,  brings  bis  suit,  fcc* 

Pledges,  fcc 


[  *37  ]  *DECIi AB ATIOJrS  IJT  ASSUMPSIT. 


L  COMMON  COUNTS. 

The  usual  -^^^  whereas  also  (w)  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
form  of  an  year  last  {x)  aforesaid,  at  [London,  the  venue  (y)]  aforesaid,  was  indebted 
tium'lu  *^  *^®  ^^^  plaintiff*  in  the  [further]  sum  of  £—  of  like  {z)  lawful  money, 
count.         for,  &c. 

{Here  the  subject-matter  of  the  debt  must  be  stated^  as  thtU  the  plaintiff  had 
sold  land  or  goods  to  the  defendant^  or  done  work  for  him^  or  had  lent  manege 
^c.  as  in  thefoUovnng  counts^  2  Saund.  350,  n.  2.  and^  except  in  the  counts 
for  money  had  and  received,  it  must  be  alleged  that  the  debt  was  incurred  ol 
the  defendant's  request.  1  Saund.  264,  n.  1.  the  count  then  proceeds  as  fol' 
lows :) 

and  at  his  special  instance  and  request,  and  being  so  indebted,  he  die  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  [London,  tlie  vewue'\  aforesaid,  undertool^  and  then  and  there 

(w)  If  there  be  no  special  count  preceding  see  ante,  vol.  i.  248  to  S52.    When  the  veii«« 
the  first  indebitatus  counti  the  form  imme-  is  laid  in  London,  there  is  no  occasion  to  state 
Venu  e       diately  after  the  commenetmtni  of  the  dec-  the  parish  and  ward,  and  therefore  it  is  bet- 
how  to  be    laration  runs  thus  :  "  For  that  whereas  the  ter  to  omit  it.    Where  the  venut  is  laid  in  a 
stated.          sai^  defendant  heretofore,  to  wit,  on  the  ^-  county  generally,  state  the  common  otime, 
day  of  —  in  the  year  of  our  lord  —  at  —  in  town,  and  the  county,  ihus  :  **  at  Westmin- 

the  county  of was  indebted,"  &c.  ster,  in  the  county  of  Middlesex."     Where 

(x)  If  there  be  a  special  count  preceding  the  vtnut  is  in  a  city  and  county  of  itself, 

the  indebitatus  count,  it  is  usual,  especially  state  the  venue  thus:  *'at  the  city  of  Bristol, 

in  declarations  on  bills  or  notes,  to  insert  in  and  county  of  the  same  city  ;*'  and  after- 

the  common  counts  a  day  as  recent  as  possi-  wards  throughout  state  it,  "  at  the  city  and 

ble,  with  reference  to  the  title  of  the  declara-  county  aforesaid." 

tion,  so  that  the  common  breach  may  appear        (z)  If  the  words  "  lawful  money  of  Great 

o  be  after  the  money  j^yable  by  the  bill,  Britain"  have  not  been  before  mehUoned, 

note,  &c  became  due.    Care  must  be  taken  here  insert  them,  instead  of  the  words  'Mike 

that  the  day  be  not  one  after  the  title  of  tlie  lawful  money."    But  such  words  are  al- 

declaration ;  see  ante,  vol.  L  835,  6.  together  immaterial,  and  need  not  be  inserted, 

(y)  As  to  th«  mode  of  stating  the  venu«y  though  usual  to  insert  thenu 
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faithfully  promised  the  said  plaintiff  to  pay  him  the  said  last^mentioned  sum  cokmoh 
of  moDey*  when  he  the  said  defendant  should  be  thereunto  afterwards  requested.  ^^^"^'* 

And  whereas  also  afterwards,  to  wit,  on  the  day  and  year  last  aforesaidi  at  f^^^  ^  ^ 
[London,  the  venue]  aforesaid,  in  consideration  *that  the  said  plaintiff,  at  the  ^tutntum 
like  special  instance  and  request  of    the  said  defendant,  had  before  theU  eouniCml 
ftme,  ^c.  [  *86  J 

[Here  insert  the  subject'matter  of  the  debt  as  in  the  folUnving  counts^  and 
then  proceed  aafoUaws :) 

he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  so  much  mone3r*  as  he  therefore  reasonably  deserved 
to  have  of  the  said  defendant,  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested.  And  the  said  plaintiff  avers,  that  he  therefore  reasona- 
bly deserved  to  have  of  the  said  defendant  tlie  further  sum  of  £  —  of  like 
lawful  money,  to  wit,  at  [London,  the  venue]  aforesaid,  whereof  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice* 
Instate  the  breach  as  post^  90.] 

(Same  as  the  above  quantum  meruit  to  the  asterisk^  and  then  proceed  as  7^^  ^??j 
follows :)  qumUum 

as  the  said  last-mentioned  goods,  wares,  and  merchandize,  at  the  time  of  the  ^^^ 

count  (6)« 

said  sale  and  delivery  thereof,  were  reasonably  worth,  when  the  said  defendant . 
should  be  thereunto  afterwards  requested.  And  the  said  plaintiff  avers,  that  the 
said  last-mentioned  goods,  wares,  and  merchandize,  at  the  time  of  the  said  sale 
and  delivery  thereof,  were  reasonably  worth  the  further  sum  of  ^ —  of  like  lawful 
money,  to  wit,  at  [London,  the  venue]  aforesaid,  whereof  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice. 

For  that  whereas  the-  said  defendant  heretofore,  to  wit,  on,  &c.  at,  &c.  /nieWls* 
(eentie)  was  indebted  to  the  plaintiff  in  divers  goods  and  chattels^  to  wit,  [100  tumptUim 
jfish,  of  the  value  of  10/.,  for  divers  toUs  or  dues,  due  and  of  right  payable  ^  promise 
from  the  defendant  to  the  plaintiff,  on  and  in  respect  of  the  defendant  having  ehauels 
before  then  used  and  enjoyed,  and  having  had  the  liberty  and  privilege  of  (e). 
using  and  enjoying  divers  capstans,  machines,  windlasses,  and  ropes  of  the 
plaintiff,  to  haul,  and  assist  in  the  hauling,  of  divers  boats,  of  the  defendant, 
and  of  divers  other  boats  which  the  defendant  had  used,  on  to  the  -beach,  to 
wit,  at,  &c.]  and  being  so  indebted,  he  the  said  defendant  in  consideration 
thereof,  afterwards,  to-  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
undertook  and  then  and  there  &ithfu]ly  promised  the  said  plaintiff  to  pay  him 
the  said  goods  and  chattels  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested.     Yet,  &c.  {staiing  a  breach  in  the  non-payment  of  the 
goods  and  chattels,) 

(«)  As  the  plaintiflf  may  recover  on  the  except  when  the  demand  is  for  goods  soM 

indebitatus  count,  though  no  contract  for  a  and  deliyered,  or,  bargained  and  sold,  and 

specific  price  be  proved,  the  quantum  meruit,  the  quantum  meruit  count  appears  to  be  in 

or  valebant  count,  seems  unnecessary,  and  all  cases  sufficient. 

where  the  declaration  is  otherwise  long,  (c)  The  subject-matter  of  the  above  form 
should  be  omitted.  3  Saund.  129,  n.  3.  As  is  from  6  B.  &  G.  385,  where  it  was  hek!, 
tothisconnt  in  general,  see  Cro.  Jac.  618,  that  indebitatus  assumpsit  would  lie  ibr 
619.— Ante,  vol.  L  301.  goods  and  chattels.  The  form  may  be  readi- 
ed) This  count  ia  not  in  practice  adopted,  ly  adapted  to  oUier  claims  for  goods.    See  6 

TOL.  II.  4 
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I.  MS-  *1.    RE8FBCTING    RKAL    PROFERTT. 

PKCTIMO 
RKAL  PRO- 

PBATT.  The  indehitahts  count  is  as  arUe^  37,  inserting  these  wordsj  "  for  a  certain 
For  a  free*  messuage,  teaement,  and  premises,  with  die  appurtenances,  of  the  said  plain- 
sold  and  ^  tiff  (e),  before  that  time  bargained,  sold,  and  released  (/)  by  the  said  plaintiff 
conveyed  to  the  said  defendant,  and  at  his  special  instance  and  request ;  and  being  so 
^^  indebted,^'  &c.     (C<mclude  as  ante^  37.) — The  quantum  memU  thereon  is  at 

ante^  37,  inserting  as  follows^  *'had  before  that  time  bargained,  sold,  and  re- 
leased to  the  said  defendant  a  certain  other  messuage,  tenement,  and  premises, 
with  the  appurtenances,  of  the  said  plaintiff,  he  the  said  defendant  undertook," 
&c*     {Conclude  as  att/e,  38.) 

For  a  eo-       3%e  indebitatus  count  is  as  ante^  37,  inserting  these  Vfords^  **  for  certain 

P3^^^^  ^  messuages,  tenements,  and  premises,  with  the  appurtenances  (&),  before  thai 

rendered     time  bargained,  sold,  and  surrendered  by  the  said  plaintiff,  to  and  for  the  said 

^)*  defendant,  and  at  his  special  instance,  &c.     And  being  so  indebted,"  &e« 

{Conclude  as  an/f,  37.) — The  quantum  meruit  thereon  is  as  ante^  97^ inserting 

as  follows^  ^'  had  before  that  time  bargained,  sold,  and  surrendered  to  and  for 

the  said  defendant,  certain  other  messuages,  tenements,  and  premises,  with  the 

appurtenances,  he  the  said  defendant  undertook,"  &c.  {Conclude  as  ante,  38.) 

For  a  The  indebitatus  count  is  as  onie^  37,  inserting  these  words^  *'  for  certain 

eMaie^old  messuages,  tenements,  and  premises,  with  the  appurtenances  (A;),  before  that 
and  as-  time  bargained,  sold,  and  assigned  *by  the  said  plainfiff  to  the  said  defendant, 
'^"^40  I  ^^^  ^^  ^^^  special  instance  and  request,  for  the  remainder  of  a  certain  term  of 
years  then  to  come  and  unexpired  therein.  And  being  so  indebted,"  &c. 
{Conclude  as  ante^  37.) — The  quantum  meruit  thereon  is  as  ante^  37,  inserting 
as  follows,  '^  had  before  that  time  bargained,  sold,  and  assigned  to  the  said 
defendant  certain  other  messuages,  tenements,  and  premises,  with  the  appur- 
tenances, for  the  remainder  of  a  certain  term  of  years  then  to  come  and  unex- 
pired therein,  he  the  said  defendant  undertook,"  &c.  {Conclude  as  ante^  38) 
(2.) 

J]"  ^?,,        TTie  indebitatus  count  is  as  ante,  37,  inserting  these  words,  •*  for  the  good- 

neas  (l)»   "  B*  &  O.  385,  as  to  the  use  of  ihis  count.  If  mis-stated,  the  Toriance  may,  in  some 

^  '*         (  Roberts  v.  Beatty.  Church  v,  Feterow,  3  cases,  be  a  ground  of  non-suit,  1  Esp.  Rep. 

Penns.  Rep.  63.  301. }  273.     3  Canipb.  S35 ;  but  see  1  Taunt.  570, 

{d)  It  is  usual  to  insert  these  two  counts :  1.     13  East,  9.    3  Taunt.  188. 

but,  in  point  of  law,  it  should  seem,  from  (/)  This  allegation  will  depend  on  the 

the  case  before  Lord  Ellen  borough,  of  James  nature   of  the  cooTeynnce,   as  whether  it 

V.  Shore,    Sittings    at    Westminster    after  were  by  lease  and  release,  feoffment,  &c.    If 

Michaelmas  Term,  1816,  Stirling,  attorney  not  conveyed,  only  state  the  sale, 

for  plaintiiT,  that  these  counts  are  not  sus-  {g)  See  n.  (d),  ante, 

tainable,  and  that  the  plaintiiF  must  declare  (h)  See  n.  (e),  ante, 

specially  (1).      |  But  see  the  observation  of  (i)  Id.  lb.    See  form,  3  D.  &  R.  99.     1 

Parke,  B.   in  Slatten  v.   Runder,  3  Tyr.  B.  &  C.  704.  S.  C. 

963.  {  (k)  Id.  ib. 

(e)  It  is  usual,  but  unnecessary  and  un-  (/)  A  contract  for  the  tifansfer   of  the 

advisable,  to  state  the  situation,  6  East,  348.  good-will  of  a  business  is  good  in  law.    See 

(1)    {Lewis,  Ex.  v.  Culbertson,  11  Serg.  k  Rawie,  49.    And  see  Weigley*0  Adm.  m. 
Weir,  7  Serg.  &  Rawle,  311.} 
(9)   { See  Nelson  v.  Snow,  18  Johns.  Rep.  483.  { 


COMMON  COUNTS.  40 

will  of  a  certain  trade  and  business  of  (he  said  plaintiff,  before  then  relinquish*    '•  ^as- 
ed  and  given  up  by  the  said  plaintiff  to  and  in  favor  of  the  said  defendant,  and  /bIYpm- 
at  Us  special  instance  and  request,  and  being  so  indebted,"  fee*     {Conclude  as    fbrtt. 
ani€^  37.) — The  quantum  meruiU  thereon  U  as  ante^  37,  inserting  as  foUows^ 
'*  had  before  that  time  relinquished  and  given  up  to  and  in  favor  of  &e  said 
defendant  a  certain  other  trade  and  business  of  the  said  plaintiff*!  he  the  said 
defendant  undertook,"  &c».    {Conclude  as  ante^  38.) 

The  indebitatus  count  is  as  ante^  37,  inserting  these  words^  ^'lSot  the  good-  For  tbe 
will  of  a  certain  public-house,  commonly  called  or  known  by  the  name  or  sign  ^f^*^^ 

of (»),  and  the  trade  and  business  of  him  the  said  plaintiff  of  a  publican  lio-hooM, 

and  victualler  therein,  before  that  time  relinquished  and  given  up  by  the  said  ^.  ^, 
plaintiff  to  and  in  favor  of  the  said  defendant,  and  at  his  special  instance  and  baaineM 
request.     And  being  so  indebted,"  &c.  (a  quantum  meruit  may  be  readily  thmin 
framed)  (1).  ^"'^* 


Tike  indebiiaius  count  is  as  ante^  37,  "  for  so  much  money  before  that  time,  By  ontA^ 
and  then  due  and  payable  from  the  said  defendant  to  the  said  plaintiff,  upon,  !>>S>g^iiM 

IDOOnUflfiT 

for,  and  in  respect  of  the  relinquishing  and  giving  up  of  certain  buildings,  tenaDt,for 
erections,  and  improvements,  before  then  made  and  erected  by  the  said  plain-  f  ^^^'Jf' 
tiff,  in  and  upon  certain  other  lands  and  premises,  with  the  appurtenances,  by  piaintiffon 
the  said  plaintiff  before  that  time  quitted,  relinquished,  and  given  up  to  and  in  prenuset 
favor  of  the  said  defendant,  at  his  special  instance  and  request ;  and  being  so     '* 
indebted,"  &c.    {Conclude  as  ante^  37.) 

The  indebitatus  count  is  4is  ante^  37,  inserting  these  words^  **  for  the  use  and  For  the 

use  and 

oocnpetion 
4  East,  190.    4  Esp.  179.    Agreement  for        This  count  is  sufficient,  though  the  de-  gf  ahouM 

the  sale  of,  will  sometimes  be  enforced  in  fendant  may  not  himself  haye  occupied  the  g^mi  Ihq^ 

Equity.     I  Sim.  &  Stu.  Rep.  74.  premises.    8  T.  R.  S27.     16  East,  33.    %  (p\ 

(m)  See  jxrat,  44.  Stark.  587.    But  if  the  plaintiff  has  reoog.  ^'^ 

(r)  Ante,  39,  note  (g).  nized  another  person  as  his  tenant,  he  can* 

(o)  See  special  counts,  and  notes,  post,  not  afterwards  charge  the  defendant,  8  B. 

991,  kc.  &A.  119.    8  Stark.  835.    And  though  the 

(p)  The  Stat.  11  Geo,  8.e.  19.  s.  14.  gives  premises  demised,  have  been  destroyed  by 

this  remedy,  in  order  to  avoid  difficulties  in  fire,  4  Taunt.  45,  or  where  the  occupation 

sning  on  a  demise.     See  the  forms,  Mor*  has  been  otherwise  merely  constructive,  6 

fin's  Prec  17.    8  Rich.  C.   P.   90.    Lit.  Bingh.  806,  the  above  common  count  will 

nt.  38.     PI.   Ass.  5.  815,  869,  875.    The  suffice. 

statute  is  not  osoally  referred  to  in  the  dee-  It  may  be  brought  by  the  assignee  of  the 

laration.  reversion  before  attornment.    16  East,  99, 

It  is  unnecessary  in  debt  or  assumpsit  for  by  a  grantee  of -a  rent-charge.     1  T.  R.  378^ 

use   and    oceupation,  to   state  where  the  by  a  succeeding  incumbent.     5  T.  R.  4. — 

premises  lie,  or  any  of  the  particulars  of  Peake's  Ev.  848. — Selw.  N.  P.  1318.     So 

the  demise.    6  East,  848.  the  assignee  of  a  tenancy  created  by  a  parol 

The  venue  is  not  local.    5  TaunL  85,  may,  it  should  seem,  be  sued  for  rent  due  in 

eTeept  when  the  demise  was  not  to  the  de-  his  own  right.    8  Hen.  Bla.  319.    A  oorpo- 

ftndant,  when  perhsps  it  may  be  local,  the  ration  may  be  sued  in  assumpsit  for  use  and 

same  as  in  an  action  against  the  assignee  occupation.    4  Bingh.  75. 

of  the  lessee  in  covenant     1  Saund.  841,  The  defendant  cannot  plead  nil  habuit.    1 

n.  5.  Wils.  314.— 8  Wils.  808 ;  and  therefore  it 


(1)  {  See  a  declaration  in  assumptit,  that  defendant  in  consideration  that  plaintiff 
would  give  up  a  bargain  to  him,  and  permit  him  to  become  the  purchaser  of  certain  houses 
baicained  for  by  the  plaintiff,  promised  to  pay  40L  ;  which  was  held  a  sufficient  consid- 
ermuon  to  support  the  action.  Price  9.  Seaman,  7  Dow.  &  RyL  14.  S.  C»  in  C.  P*  8  Bing. 
Rep.  437.}  . 


Hi  DECLARATIONS   IN    ASSrMPSIT- 

I.  %t9i    oitoopation  of  a  certain  messuage,  tenementSy  *and  pfemhies  {q)f  (or^  of  m 
aKj^Jnio-  c^^i^  messuage,  buildings,  farm  and  land,  as  the  ea$e  is)  with  the  appnrte* 

piaTT.  nances,  of  the  said  plaintiff  (r),  hj  the  said  defendant,  and  at  his  special  in- 
stance and  request,  and  by  the  sufferance  and  permission  of  the  said  plaintifft 

L  ^^  J  for  a  long  time  before  then  elapsed  («),  *had,  held,  used,  occupied,  possessed, 
and  enjojed.  And  being  so  indebtedf"  &c.  {Conclude  as  ante^  37. )*'^ 7^ 
qwmium  meruit  thereon  is  as  cmte^  37,  inserting  as  foUowSf  "  had  before  thai 
time  suffered  and  permitted  the  said  defendant  to  have,  hold,  use,  occupy, 
possess,  and  enjoy  a  certain  other  messuage,  tenements,  and  premises,  (oTf  a 
certain  other  messuage,  buildings,  farms,  and  land,  €u  the  case  is)  with  the  ap- 
purtenances, of  the  said  plaintiff,  and  that  he  the  said  defendant  had,  accord^ 
ing  to  the  said  last-mentioned  sufierance  and  permission  of  the  said  plaintifiy 
had,  holden,  used,  occupied,  possessed,  and  enjoyed  the  same  for  a  long  spacd 
of  time  then  elapsed,  he  the  said  defendant  undertook,"  &c.  {Conehde  as 
aniCf  38.) 

For  the          The  indebitatus  count  is  as  ante,  37,  inserting  these  words  **  for  the  use  and 
occ      d  n  ^^c^P***^**  ^^  *  certain  fishery,  and  the  right  of  fishing  in  a  certain  river  called 
of  a  fifl^e*  the  —  in  the  county  of         ■  of  the  ^aid  plaintiff,  by  the  said  defendant,  and 
*>7  (0*       at  his  special  instance  and  request,  and  by  the  sufferance  and  permission  of  the 
sidd  plaintiff  for  a  long  time  before  then  elapsed,  had,  held,  used,  occupied, 
potoessed,  and  enjoyed.     And  being  so  indebted,"  &c.  {Conclude  as  ante,  37.) 
«— T/te  quantum  meruit  count  thereon  is  as  ante,  37,  inserting  as  follows,  ^<  had 
before  that  time  suffered  and  permitted  the  said  defendant  to  have,  hold,  use, 
occupy,  possess,  and  enjoy  a  certain  other  fishery  and  right  of  fishing  in  a  cer- 
tain other  river  called  the in  the  said  county  of of  the  said  plaintiff, 

and  that  he  the  said  defendant  had,  according  to  the  said  last-mentioned  suf- 

does  not  seem  material  to  allege  that  the  es-    On  a  motion  for  a  new  trial,  the  court  held 

late -wai  the  plaintiff's.  this  was  no  variance.     Easter  Term,  1830, 

Where  there  is  an  agreement  under  seal,  E.  B.;  and  see  2  Saund.  400.— (>  B.  &  C. 
for  a  lease  not  containing  any  covenant  for    251.     As  the  rent  issues  out  of  the  realty,  if 

the  payment  of  rent,  this  action  may  be  sup-  the  demise  be  of  a  house  and  fitmitur;  the 

porUd.    4  Esp.  58.  latter  need  not  be  noticed.     6  B.  &  C.  251. 

If  it  be  doubtful  whether  there  be  a  demise  t  (r)  It  is  not  iiecessary  or  advisable  to  state 
under  seal,  it  is  advisable  to  declare  in  debt  i  the  local  situation  ;  it  would  be  fatal  if  mis- 
on  demise,  as  in  1  Saund.  276,  n.  1.  202,  3. —  ^(ated,  see  ante,  39,  note  a. — 3  Campb.  235. 
1  New  Rep.  104.— Lord  Raym.  1503,  with  "^3  Taunt.   128.— 3  M.  &  S.  380.    But  if 

a  eount  in  debt  for  use  and  occupation.  described   by  a  name  generally  known,  a 

This  action  for  use  and  occupation  seems  mistake  may  be  immaterial.    1  Taunt.  570. 

the  only  remedy  where  there  is  no  specific  — 13  East,  9. 
rent  agreed  upon.— 5  B.  &  A.  322.  (»)  In  I  Rich.  C.  P.  Land  Morg.  1 7,  the 

When  this  action  lies  against  administra-  time  is  stated  under  a  videlicet,  but  this  is 

tors,  &c.  2  J.  B.  Moore,  100. — When  against  not  necessary. 
assignees  of  bankrupt,  see  ante,  vol.  i.  43.  (t)  See  form  for  the  use  and  occupation  of 

How  to  declare  against  executors  for  rent  a  water*course,  4  B.  &  C.  8.      {  As  to  the 

due  since  testator's  death,  1  Saund.  112,  5th  law  and  form  of  an  indebitatus  count  for  the 

edit.     3  B,  &  A.  101.  use  of  tolls  or  other  incorporeal  kereditamei\ts^ 

{q)  In  Bird  v.  Wilton,   Chelmsford  Assi-  see  the  Mayor  of  Carmarthen  ».  Lewis,  6 

zes,  9th  March,  1830,  cor.    Bayley,  J.  dec-  Car.  &  P.  608;  Bird  v,  Higginson,   I  Harr. 

laration  for  use  and  occupation  of  a  me«5uagf,  &   Woli.  61.     1   Nev.  &  Man.  505.  S'.  C. 

with  the  appurtenances.    The  evidence  was  Although  by  agreement  not  under  seal  no 

of  a  demise,  not  under  seal,  of  a  messuage  interest  will  pass  in  any  I'n corporrai  fterfrfitn- 

with  a  garden  and  paddock^  and  a  point  was  mtntf  yet  if  a  lessee,  or  other  party  has  had 

reserved  as  to  whether  this  was  not  a  vari-  the  enjoyment  thereof,  indebiutus  assumpsit 

anee.    Bayley,  J.  said,  that  stating  the  use  for  the  rent  or  other  agreed  sum  may  be  sup 

and  occupation  to  be,  <*  ot  premises,  with  the  ported.    Ibid.  } 
appurtenances,'*  would  in  general  be  safe. 


COMMOK  COVNTB*  4A 

Anudce  and  permiMioil  of  the  said  plaintiff  had,  held,  used,  occupied,  possesaed^  1*  as* 
and  enjoyed  the  same  for  a  long  time  before  then  elapsed,  he  the  said  defend-  ^kal^pro* 
ant  andertook,''  &c.     (Conclude  0$  ante^  38.)  pkrtt. 

Hu  indBhiiatus  count  is  as  an/e,  37,  inserting  these  wordSf  "  for  the  use  of  ^^^  the 
a  certain  way  and  passage  for  divers  cattle,  waggons,  and  other  carnages,  ^^y. 
loaded  with  timber,  wood  and  bark  (as  the  right  of  way  may  6e),  in,  through, 
o?er,  and  along  certain  closes  of  the  said  plaintiff,  before  then  had,  *used  and  [  *43  ] 
enjoyed  by  the  said  defendant,  and  at  his  request,  and  by  the  suflferance  and 
permission  of  the  said  plaintiff  for  a  long  time  then  elapsed,  and  being  so  in- 
debted," &c.  (Conclude  as  ante,  37.) — (TA«  quantum  meruit  thereon  is  as 
mUe^  37,  inserting  as  follows^)  **  had  before  that  time  suffered  and  permitted 
the  said  defendant,  by  himself  and  his  servants  and  other  persons,  and  with 
cattle^  waggons,  and  other  carriages,  to  fetch,  draw,  take,  and  carry  away  di- 
vers lai^e  quantities  of  timber,  wood  and  bark  (as  the  case  t«),  through,  overt 
and  along  certain  other  closes  and  parcels  of  land  of  the  said  plaintiff,  and 
Uiat  the  said  defendant  had  accordingly,  by  the  said  permission  of  the  said 
plaintiff,  by  himself  the  said  defendant  and  his  servants,  and  divers  other  per- 
sons, and  with  cattle,  waggons,  and  o&er  carriages,  fetched,  drawn,  carried, 
took  and  carried  away  the  said  timber,  wood  and  bark,  through,  over,  and 
along  the  said  last-mentioned  closes  and  parcels  of  land  of  tiie  said  plaintiff, 
he  the  said  defendant  undertook,"  &c.     (Conclude  as  ante^  33.) 

Ute  indelntatus  count  is  as  ante^  37,  inserting  these  words^  "  for  the  use  and  For  the 
occupation  of  a  certain  pew  and  seats  in  the  parish  church  of  —  in  the  coun-  ^„*"  ^Jqu 
ty  of  by  the  said  defendant,  and  at  his  special  instance  and  request,  and  of  a  pew 

by  the  sufierance  and  permission  of  the  said  plaintiff,  had,  used,  occupied,  pos-  JJ  *^^ 
aassed,  and  enjoyed  by  him,  the  said  defendant  and  divers  other  persons,  on 
divers  Sundays  and  holydays,  and  other  days  and  times,  for  and  during  a  long 
time  before  elapsed,  for  the  attending  and  hearing  divine  and  church  service 
performed  in  the  said  church,  and  being  so  indebted,"  &c.  (Conclude  as  ante, 
B7.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  ••  had 
before  that  time  suffered  and  permitted  the  said  defendant  and  divers  other  per- 
aons  to  use,  have,  occupy,  possess,  and  enjoy  a  certain  other  pew  and  seats 

in  the  said  parish  church  of—  in  the  county  of and  that  he  the  said 

defendant  and  the  said  last-mentioned  other  persons  had,  according  to  the  last 
mentioned  sufferance  and  permission,  used,  occupied,  possessed,  and  enjoyed 
the  same  on  divers  other  Sundays  and  holydays,  and  other  days  and  times, 
ibr  and  during  a  long  time  before  then  elapsed,  for  the  attending  and  hearing 
divine  and  church  service  performed  in  the  said  church,  he  the  said  defendant 
tmdertook,"  &c.     (Conclude  as  ante,  38.) 

For  the 
The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  *^  for  the  use  and  use  and 

occupation  of  divers  seats  and  places  in  and  parcel  of  a  certain  messuage  and  ^^J^®** 

premises  of  the  said  plaintiff  by  the  said  defendant,  and  divers  other  persons,  in  a  bouse 

before  that  time  used,  occupied,  possessed,  and  enjoyed,  for  the  viewing  of  a  ^^  Tlf^  ^ 

certain  procession,  on  a  certain  day  then  past,  and  at  the  special  instance  and  cefsion. 

request  of  the  said  ^defendant,  and  being  so  indebted,"  &c.— Concttide  as  [  *M  ] 
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1.  RB-  onle,  37. — The  quantum  meruit  thereon  is  as  ante^  37,  ineefiifig  as  foOawSf 
RBAL^PRo-  *'  ^^^  before  that  time  suffered  and  permitted  the  said  defendant  and  diveiB 
PBRTT.  other  persons  to  have,  use,  occupy,  possess,  and'  enjoy,  divers  other  seats  and 
places  in  and  parcels  of  a  certain  other  messuage  and  premises  of  the  said 
plaintiff,  and  that  the  defendant  and  the  said  last-mentioned  other  persons  had, 
according  to  the  said  last-mentioned  sufferance  and  permission  of  the  said 
plaintiflT,  had,  used,  occupied,  possessed,  and  enjoyed  the  same,  in  and  for  the 
viewing  of  a  certain  other  procession,  on  a  certain  day  then  past,  he  the  said 
defendant  undertook,  &c.     {Conclude  ae  ante^  38.) 

For  tbe  The  indebitatus  count  is  as  anle^  37,  inserting  these  wordSf  ''  for  the  use  of 

tennis  ^  a  certain  tennis  court  of  the  said  plaintiff  by  the  said  defendant,  and  at  his 
court,  special  instance  and  request,  and  by  the  sufferance  and  permission  of  the  said 
b^'J**^^  plaintiff,  before  that  time  used  in  and  for  the  playing  of  divers  lawful  sets  and 
games  at  tennis  therein,  and  for  the  use  and  hire  of  divers  dresses,  balls,  and 
rackets  of  the  said  plaintiff,  before  that  time  let  to  hire,  to  the  said  defendaut 
at  the  special  instance  and  request,  and  by  the  said  defendant,  according  to 
that  letting  to  hire,  had  and  used,  in  and  for  the  playing  of  the  said  sets  and 
games,  and  being  so  indebted,"  &c*  {Conclude  as  ante,  37.) — The  quantum 
meruit  thereon  is  asante,  37,  inserting  asfollowe,  "had  before  that  time  suffer- 
ed and  permitted  the  said  defendant  to  use  a  certain  other  tennis  court  of  the 
said  plaintiff,  and  that  the  said  defendant  had,  according  to  the  said  last-men- 
tioned sufferance  and  permission,  before  that  time  used  the  said  last-mention- 
ed tennis  court  in  and  for  the  playing  of  divers  other  sets  and  games  of  tennis 
therein.  And  also  in  consideration  that  the  said  plaintiff,  at  the  like  special 
instance  and  request  of  the  said  defendant,  had  before  that  time  let  to  hire  to 
him  the  said  defendant  divers  other  dresses,  balls,  and  rackets  of  the  said 
plaintiff  to  be  had  and  used,  and  that  he  the  said  defendant  had  accordingly 
had  and  used  the- same  in  and  for  the  playing  of  the  said  last-mentioned  8ei» 
and  games,  he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante^  88.) 

For  the  ^^  indebitatus  count  is  as  ante,  37,  ineerting  these  Viordsj  '*  for  the  use,  oe^ 

use,  ocea-   cupation,  and  profits  of  a  certain  inn,  commonly  called  and  known  by  the  name 

ond^rofiu  ^  ^^  ^^  ^^ ^^^*  ^^  ^®  ®^*^  plaintiff  by  the   said  defendant,  and  at 

of  an  iiw    his  ^special  instance  and  request,  and  by  the  sufferance  and  permission  of  the 
f^ifA^    -1  said  plaintiff  for  a  long  time  before  then  elapsed,  had,  held,  used,  occupied,  re- 
ceived and  taken,  and  being  so  indebted,"  &c.     {Conclude  as  ante,  37.) — The 
quantum  meruit  thereon  is  as  ante,  37,  inserting  a$  follows^  '*  had  before  that 
time  suffered  and  pertiritted  the  said  defendant  to  have,  hold,  use,  and  occupy 

a  certain  other  inn,  commonly  called of  the  said  plaintiff,  and  receive 

and  take  the  profits  thereof,  and  that  he  the  said  defendant  had,  according  to 
the  said  last-mentioned  sufferance  and  permission  of  the  said  plaintiff,  had,  held, 
and  occupied  the  said  last-mentioned  inn,  and  received  and  taken  the  profits 
thereof  for  a  long  time  before  then  elapsed,  he  the  said  defendant  undertook,'' 
&c.     [^Conclude  as  ante,  38.) 

(u)  Ante,  40. 
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^^For  ifaat  whereas  the  said  defendant,  after  the  24th  of  June,  1738,  men-  I.rbspec- 
tioned  m  a  certain  act  of  parliament  made  in  the  11th  year  of  the  reign  of  his  pJio""** 
late  Majesty  King  George  the  Second,  to  wit,  on  the  ■         {x)  day  of  Novem-  tt. 
ber,  A.  D.  —  at,  &c.  (wnue)  by  force  of  the  said  statute,  became  and  was  On  11 
indebted  to  the  said  plaintiff  in  a  large   sum  of  money,  to  wit,  the  sum  of  ^^^  jg^" 
[j&lO]  of  lawful  money  of  Great  Britain,  for  the  use  and  occupation  of  a  cer-  for  double 
tain  messuage  and  premises,  with  the  appurtenances,  on  the  29th  day  of  Sep-  ^°^  ^^' 
tember,  A.  D.  1880,  held  by  the  said  defendant,  as  tenant  thereof  to  the  said  plain-  neglected 
(i^  at  and  under  (he  yearly  rent  of  [^20],  payable  quarterly  [to  wit,  on,  &c.  ^  ^l***' '" 
oir,  &C.  on,  &c.  and  on,  &c.]  {according  to  the  fact)  by  the  said  defendant,  and  of  his^wfi 
at  his  special  instance  and  request  for  a  long  space  of  time,  to  wit,  from  the  notice  (u?)* 
29th  September,  A.  D.  1830,  till  the  said  26tb  December,  A.  D.  1330,  {accord-- 
ing  to  the  fad)  had,  used,  occupied,  possessed  and  enjoyed,  notwithstanding 
a  certain  notice  theretofore  given  by  the  said  defendant  to   the  said  plaintiff 
ofhis  intention  to  quit,  and  that  he  the  said  defendant  would  quit  and  deliver 
op  unto  the  said  plaintiff  the  said  messuage  and  premises,  with  the  appurte- 
nances, upon  the  said  26th  December,  A.  D.  1830,  and  being  so  indebted," 
&c.     {Conclude  as  on/e,  37.) 

» 

J%e  indebiiatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  use  of  For  the 
certain  pasture  land  of  the  said  plaintiff,  and  the  eatage  of  the  grass  thereon  ^^  ^^^ 
growing,  by  him  the  said  plaintiff  before  that  time  let  to  the  said  defendant,  and  eat- 
and  *at  his  special  instance  and  request,  and  by  the  said  defendant  according  ^S^  ^^  ^® 
to  such  letting,  had  and  used  in  and  for  the  depasturing  of  cattle,  for  a  long  r  ^45 1 
time  before  then  elapsed,  and  being  so  indebted,"  &c.  {Conclude  as  ante,  37.) 
— The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  **  had  be- 
fore that  time  suffered  and  permitted  the  said  defendant  to  have  and  enjoy, 
and  that  the  said  defendant  had  accordingly  had  and  enjoyed  certain  other 
pasture  land  of  him  the  said  plaintiff,  and  the  eatage  of  certain  grass  thereon 
growing,  in  and  for  the  depasturing  of  certain  other  cattle,  for  a  long-  time  be- 
fore then  elapsed,  he  the  said  defendant  undertook,''  &c.     {Conclude  as  ante^ 
38.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^  for  the  use,  For 
occupation,  and  enjoyment  of  a  certain  bam  and  barn  yard  (according  to  the  ^®  °^* 
fact)  and  premises,  with  the  appurtenances,  and  of  certain  prsedial  tithes  of  tion,  and 
the  said  plaintiff  by  the  said  defendant,  and  at  his  special  instance  and  re-  enjoyment 
quest,  and  by  the  sufferance  and  permission  of  the  said  plaintiff  for  a  long  see  and 
time  before  then  elapsed,  had,  held,  used,  occupied,  received,  taken  and  en-  pi'|^dial 
joyed,  and  being  so  indebted,"  &c.     (Conclude  as  ante,  37.) — The  quantum 
meruit  thereon  is  as  ante,  37,  inserting  as  follows,  «'had  suffered  and  permitted 

(10)  See  a  good  precedent  ivith  notes,  and  (y)  This  count  is  proper  where  the  de- 
a  suggestion  that  the  venue  is  local,  8  fendant  has  the  use  of  the  land,  and  turns  on 
Wentw.  64,  65  ;  see  also  a  precedent  and  his  cattle  himself.  When  the  plaintiff  re- 
law,  2  B.  &  A.  652  ;  see  also  the  notes,  Chit,  tains  the  land  in  his  own  possession,  and 
Col.  Stat.  1  Tol.  647.  The  remedy,  when  depastures  the  defendant's  cattle  himself, 
the  landlord  gives  notice  to  quit,  is  debt  for  the  counts  are  for  agistment,  as  post,  69  ; 
double  vaiue,  4  Geo.  2.  c  28.  s.  1.  and  see  a  and  when  cattle  are  taken  care  of  under  co- 
form  of  declaration  for  it,  post,  493.  ver,  or  in  a  straw  yard,  then  the  precedent 

(«)  Any  day  before  the  title  of  dcclara-  is  as  post,  59. 
tion. 
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1.  RBSPEc  the  said  defendant  to  have,  hold*  use,  occupy,  receivcy  take,  and  enjoy^  a  eer* 
PROPER-  ^^^^  other  barn  and  barn  yard  (according  to  the  fact)  and  premises,  with  tbe 
TT.  appurtenances,  and  certain  other  prsdial  tithes  of  the  said  piaintiflT,  and  thai 

he  the  said  defendant  had,  according  to  the  said  last-mentioned  sufferance  and 
permission,  had,  used,  occupied,  received,  taken,  and  enjoyed  the  same  for  a 
long  space  of  time  before  then  elapsed,  he  the  said  defendant  undertook,*'  fcc 
{Conclude  a$  ante,  38.) 

For  the  j%c  indebitatus  count  is  as  ante^  37,  inserting  these  words,  *'  for  the  use 

occupation  &ud  occupation  of  a  certain  [messuage  and  buildings,  lands,  and]  premises, 
of  lands,    ^ith  the  appurtenances,  and  certain  tithes  of  the  said  plaintiff  by  the  said  de- 
right  to^    fendant,  and  at  his  special  instance  and  request,  and  by  the  sufferance  *a]id 
take  the     permission  of  the  said  plaintiff,  for  a  long  time  before  then  elapsed,  held  and 
r^*?7 1    ®°J^y^^«  ^^^  ^^^  certain  tithes  whereof  the  said  plaintiff  was  the  proprietor, 
issuing  and  arising  from  and  out  of  certain  lands  and  premises  in  the  occupe- 
tion  of  the  said  defendant,  and  by  the  said  defendant  before  that  time,  and  at 
his  special  instance  and  request,  and  by  the  sufferance  and  permission  of  tlie 
said  plaintiff,  had  taken  and  retained  to  his  the  said  defendant's  own  use,  and 
being  so  indebted,"  &c.     {Conclude  as  ante,  37. — A  quantum  meruit  may  be 
readily  framed.) 

For  the  Tlie  indebitatus  count  is  as  ante,  37,  inserting  these  words,  **  for  the  use  and 

oecuoa-  occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff,  in  and  parcel 
tion  of  un-  of  a  certain  dwelling-house  (z)  by  the  said  defendant,  and  at  his  special  ia- 
lod^'^in  '^^"^^  ^^^  request,  and  by  the  sufferance  and  permission  of  the  said  plaiatifl^ 
for  a  long  space  of  time  before  then  elapsed,  had,  held,  used,  occupied,  pos- 
sessed, and  enjoyed  (a),  and  being  so  indebted,"  &c.  {Conclude  as  ante,  37*) 
— The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  '*had  before 
that  time  permitted  the  said  defendant  to  have,  hold,  use,  occupy,  possess, 
and  enjoy,  certain  rooms  and  apartments  of  the  said  plaintiff,  in  and  parcel  of 
a  certain  other  dwelling-house,  and  that  he  the  said  defendant  had,  according 
to  the  said  last-mentioned  sufferance  and  permission,  had,  holden,  used,  occtt« 
pied,  possessed,  and  enjoyed  the  same  for  a  long  space  of  time  then  elapsed, 
he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  38.) 

For  the  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  **  for  the  use  and 

use  and      occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff,  in  and  parcel  of 

tion  of       &  certain  dwelling-house  (c),  by  the  said  defendant,  &nd  at  his  special  instance 

furnished   ^nd  request,  and  by  the  sufferance  and  permission  of  the  said  plaintiff,  for  a 

(6).  loQg  space  of  time  before  then  elapsed,  had,  held,  used,  occupied,  possessed, 

and  enjoyed,  together  with  certain  household  furniture,  lilien,  and  other  neces- 

[  *48  ]    saries,  goods,  and  chattels  of  the  said  plaintiff  therein  *being,  and  being  so 

indebted,"  &c.     {Conclude  as  ante,  87.)     The  quantum  meruit  thereon  is  at 

ante,  37,  inserting  as  follows,  *'had  before  that  time  sufiered  and  permitted 

(z)  It  is  not  necessary  nor  advisable  to    though  in  such  case  it  is  advisable  to  dedaie 
state  the  local  situation,  ante,  39,  n.  (a;.  on  the  agreement,  ante,  41,  n. 

J  a)  The  count  is  sustainable,  though  the        (b^  See  form.  Plead.  Ass.  98S. 
endant  may  have    refused   to  occupy,        (e)  It  is  not  necessary  nor  advisable  to 

state  the  local  situation,  ante,  p.  39,  n.  (k)^ 
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the  said  defendant  to  have,  hoid,  use,  occupy^  possess,  and  enjoy,  certain    1*  kss* 
other  rooms  and  apartments  of  the  said  plaintiff,  in  and  parcel  of  a  certain  rbYJp'Ji^ 
other  dwelling-house,  and  that  the  said  defendant  had,  according  to  the  said    pcrtt. 
last-mentioned  sufierance  and  permission  of  the  said  plaintiflT,  had,  holden, 
used,  occupied,  possessed,  and  enjoyed  the  same,  together  with  certain  other 
household  furniture,  linen,  and  other  necessaries,  goods,  and  chattels  of  the 
said  plaintiff,  therein  being,  for  a  long  time  before  then  elapsed,  he  the  said  de- 
fendant undertook,''  &c.     {Conclude m  ante^  38.) 

The  indebiiahu  count  is  a«  ante^  37,  inserting  these  words^  **  for  the  use  and  For  board 
occupation  of  certain  rooms,  apartments,  and  furniture  of  the  said  plaintiff  be-  ^t^^ 
fore  that  time  used  and  enjoyed  by  the  said  defendant,  at  his  special  instance 
and  request,  and  by  the  permission  of  the  said  plaintiflT,  and  for  meat,  drink, 
Gie^  candles,  attendance,  goods,  chattels,  and  other  necessaries  by  the  said 
plaintiff  before  that  lime  found  and  provided  for  the  said  defendant,  and  at  hia 
like  special  instance  and  request,  and  being  so  indebted,"  &c.  {Conclude  as 
ante,  37. ) — T%e  quantum  meruit  thereon  is  as  ante^  37,  inserting  as  follows^  ^'  had 
before  that  time  permitted  the  said  defendant  to  use  and  enjoy,  and  that  he  the 
said  defendant  had  accordingly  used  and  enjoyed  certain  other  rooms,  apart- 
ments, and  furniture  of  the  said  plaintiff ;  and  also  in  consideration  that  the 
said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant,  had 
before  that  time  found  and  provided  other  meat,  drink,  fire,  candles,  attendance, 
goods,  chattels,  and  necessaries  for  the  said  defendant,  he  the  said  defendant 
undertook,"  &c.     {Conclude  asante^  38.) 

The  indebitatus  count  is  as  ante^  37,  inserting  these  words^  **  for  warehouse-  Por  ware- 
room  by  the  said  plaintiff  before  that  time  found  and  provided  for,  in  and  about  bouse- 
the  stowing  and  keeping  of  certain  goods  and  chattels,  before  then  stowed  and  goods  («). 
kept  in  certain  warehouses  and  other  erections  and  buildings  and  premises  of 
the  said  plaintifi^  for  the  said  defendant,  and  at  his  special  instance  and  re- 
quest, and  being  so  indebted,"  &c.     {Conclude  as  ante,  37.) — The  quantum 
meruit  thereon  is  as  ante,  37,  inserting  as  follows,  '*  had  before  *that  time  found   [  *49  ] 
and  provided  other  warehouse-room  for,  in,  and  about  the  stowing  and  keeping 
of  certain  other  goods  and  chattels  before  then  stowed  and  kept  in  certain 
other  warehouses,  erections,  buildings,  and  premises  of  the  said  plaintiff  for 
the  said  defendant,  he  the  said  defendant  undertook,"  &c«     {Conclude  as  ante, 
88.) 

The  indeHlalus  count  is  as  ante,  37,  inserting  these  words,  *'  for  the  stand-  For  the 
ing  of  certain  carriages  and  chattels  by  the  said  plaintiff  before  that  time  kept^^^'^S 
and  taken  care  of  in  certain  buildings  and  premises  for  the  said  defendant,  and  nage. 
at  his  special  instance  and  request,  and  being  so  indebted,"  &c.     {Conclude  as 
ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows, 
"  had  before  that  time  kept  and  tak^ n  care  of,  in  a  certain  building  and  pre- 
niises,  certain  other  carriages  and  chattels  for  the  said  defendant,  he  the  said 
defendant  undertook,"  &c.     {Conclude  as  ante,  38.) 

(<0  See  the  countSi  post ;  when  let  for  il«    not  lie.    Selw.  N.  P.  67 ;  see  1  Campb. 
legal  or  immoral  purposes,  this  action  does    348. 

(e)  See  form,  Morg.  Free  19. 
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1.  Rts-         Tkt  indebiiatw  couni  is  a$  anie^  37,  inserting  thest  toordt,  «*  for  the  vaomiag 
PBCTIN6    i^nd  fastening  of  a  cerlaiD  ship  or  vessel  called,  &c,  to  a  certain  chain  of  the 
FERTT. '  taid  plaintiff,  laying  and  being  in  the  river  Thames,  in  the  said  county  of  Mid- 
For  the      dlesex,  for  a  long  space  of  time  then  elapsed,  moored  and  fastened  by  the  said 
moorage     defendant  to  the  said  chain  of  the  said  plaintiff,  and  by  his  permission  and  suif- 
Cy ).  '^      ferance,  and  at  the  special  instance  and  request  of  the  said  defendant,  and  be- 
ing so  indebted,"  &c.     {Conclude  at  in  eaUe^  37.) — The  quantum meruU  ihere- 
onis  aa  ante^  37,  ineerling  as  folUmSj  *'  had  before  that  time,  at  the  like  spe- 
cial, &c.  of  the  said  defendant,  permitted  and  suffered  him  to  moor  and  fasten  a 

certain  other  ship  or  vessel  called to  a  certain  other  chain  of  him  die  said 

plaintiff,  in  the  river  Thames  aforesaid,  in  the  county  aforesaid,  and  that  the  said 
defendant,  by  virtue  of  such  permission  and  sufferance,  had  before  then  moored 
and  fastened  the  said  last-mentioned  vessel  to  the  said  chain  there,  for  a  long 
space  of  time  then  elapsed,  he  the  said  defendant  undertook,"  &c.  (CoiicMe 
Of  ante,) 

F    fines         ^^  indebitatus  count  is  asfoHows,  **  for  that  whereas  the  said  defendanty  on, 

cm  admis-  &,c.  at,  Sic.  [«en«e]  being  tenant  of  certain  customaiy  tenements,  with  the 

"^  h^M     appurtenances,  parcel  of  the  manor  of  -' —  was  indebted  to  the  said  plaintiff^ 

(g),  then  and  still  being  lord  of  the  said  manor,  in  the  sum  of  £ —  of  lawful  money 

of  Great  Britain,  for  certain  reasonable  fines  duly  assessedt  due  and  payable 

from  the  said  defendant  to  the  said  plaintiff,  for  and  on  the  admission  of  him 

the  said  defendant,  according  to  the  usage  and  custom  of  the  said  manor  into 

the  said  customary  tenements,  with  the  appurtenances,  to  hold  to  him,  his  hein 

and  assigns,  of  the  lord  of  the  said  manor,  at  the  will  of  the  lord,  according  to 

the  ^custom  of  the  said  manor,  and  being  so  indebted,"  &c«     (  Conclude  as  on- 

<e,  37.)'— -JVo  quantum  meruit  count  is  to  be  ctdded. 


L*wj 


For  tolls        ^^  indebitatus  count  is  as  ante,  37,  inserting  these  wordSf  **  for  divers  toUs 
on  loaded    and  duties  due  and  of  right  payable  by  the  said  defendant  to  the  said  bai- 
Mssine^"    liffs,  &c.  for  the  passage  of  divers  loaded  waggons,  and  loaded  carts  of  the 
dvw  a        said  defendant,  before  that  time  drawn  over  a  certain  bridge,  which  said  bridge 
S®  (  ^'  ^e  said  bailiffs,  &c.  and  their  predecessors,  by  their  said  several  names  of  in- 
corporation from  time  whereof,  &c.  have  from  time  to  time  repaked  and  sup- 
ported, and  have  been  used  and  accustomed  to  repair  and  support,  and  being 
so  indebted,"  &c.     {Conclude  as  ante^  37.) — ^JVo  quatUum  meruit  count  is  to 
be  added. 

For  toll  ^^  indebitatus  count  is  as  ante^  37,  inserting  these  words^  "  for  toll  due  and 

on  i^oods     of  right  payable  by  the  said  defendant  to  the  said  mayor  and  burgesses,  &c. 
mSfJt'  ^  ^^  weighing  at  a  certain  beam  of  thenMhe  said  mayor  and  burgesses,  diveie 

and  weigh- 

ed  in               (/)  See  a  similar  form,  Morg.  Prec.  24.  lars  of  the  land  holdcn,  need  not  be  set  out. 

plaintiff^s    For  boomage,   pilotage,     buoys,  and  sea-  1  Biidg.  Eq.  Dig.  3d.  ed.  38K 

beam  (»).  marks,  see  Plead.  A.  59,  S.  For  moorage,  (A)  i  liis  general  count  is  suiiicient.  1  T. 
see  3  Wentw.  69.  For  quarterage  on  goods  R.  616.  1  B.  &  P.  loa.  For  tolls  for  pass- 
loaded  on  board  ships  in  a  port,  1  Wentw.  ing  over  a  manor  with  cattle,  1  Wentw.  180. 
132.  For  buoyage  and  anchorage,  1  Wentw.  (i)  As  to  this  count,  4  T.  R.  104»  and 
183.  For  the  use  of  a  dock,  Lil  EnU  38.  when  the  plaintiff  roust  declare  specially, 
«  ^^«'^'*^*  general  count  is  sufficient,  IT.  see  6  East,  438.  See  form,  and  necessary 
R.  618,  19.— 3  B.  &  P.  846.— 1  B.  &  P.  102.  evidence,  3  Bingh.  8. 
— 2  0ougl.  787.— 6  East,  56.— The  porticu- 


couMoir  coiTJfTS.  no 


1.  HM- 

PtCTINO 
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goodff  wareS)  and  iiMrchandize  of  the  saiddefendaDt,  before  that  time  brovght 
by  Ibe  said  defendant  to  the  said  market  of  and  in  the  said  borough,  to  be  there 
floldf  and  bj  the  said  major  and  burgesses^  at  the  special  instance  and  request     pbktt 
of  *the  said  defendant,  weighed  at  the  said  beam,  and  being  so  indebted,"  &c.    f  *61  1 
(Conclude  as  as»/e,  37.) — JVb  quantum  meruit  count  %$  to  be  added, 

ne  indebitatus  count  is  as  ante^  37,  inserting  these  tcord<,  *'  for  divers  rea«  ^^  ^I^ 
BODable  tolls  before  that  time  and  then  due  and  of  right  payable  by  and  from  haTine 
the  said  defendant  to  the  said  plaintiflT,  cus  the  farmer  and  proprietor  of  a  certain  brought 
market  called  the  catde-market,  situate,  &c*  and  of  the  dues,  duties,  tolls  and  keL  an?'* 
privileges  thereto  belonging,  and  accruing  and  arising  thereby  and  therefrom,  sold  there* 
from  a  certun  time  now  elapsed,  for  and  in  respect  of  his  the  said  defendant  ||2\^1J\( 
having,  whilst  he  the  said  plaintiff  was  such  farmer  and  proprietor  as  aforesaid,  the  suit  of 
Jiroughtinto  the  said  market  and  sold  therein  divers  live  cattle,  to  wit,  —  bul-  ^t  ^^^^ 
locks,  —  bulls,  —  oxen,  —  cows,  —  heifers,  and  —  calves,  and  being  so  in- 
debted, he  the  said  defendant,  in  consideration,  &c.     {Conclude  as  ante^  87* )— 
JVo  quimUum  misruUcountis  to  be  added. 

The  indebOatus  count  is  as  asUe^  87,  inserting  these  words^  **  for  divers  other  Seeosdiii* 
tolls  and  doiies  before  that  time  and  then  due,  and  of  right  payable  by  and  ^'^*^^ 
irom  the  said  defendant  to  the  said  plaintiff,  for  and  in  respect  of  his  the  said  lame  tolls. 
defendant  having  brought  into  the  said  market,  and  sold  therein,  divers  other 
live  cattle,  to  wit,  fcc*  {as  before)  and  being  so  mdebted,  &c*    (Conclude  as 
mie,  87.) 

Tfce  imdMktius  eoutU  is  as  ante^  37,  inserting  these  words^  *'  for  divers  tolls  By  the 
before  that  time  due  and  payable  by  the  said  defendant  to  the  said  plaintiff,  as  tolls  due 
fanner  and  renter,  duly  made  and  appointed,  according  to  the  form  of  the  Stat-  for  paaiinf 
ttte  m  snch  case  made  and  provided,  of  the  tolls  due  and  payable  according  to  larnpfke* 
the  form  of  the  Statute  in  such  case  made  and  provided,  at  a  certain  turnpike*  gau(0* 
gate,  duly  erected  and  placed  upon  a  certain  tumpike-roadi  and  at  certain 
cranes,  engines,  and  weighing-machines  also  erected  upon  and  near  to  the 
said  tunipike*road,  according  to  the  form  of  the  Statute  in  that  case  made  and 
provided  (er,  instead  of  the  preceding  statement^  say^  '*  constituted  and  appoint- 
ed according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  of 
Ike  tolls  due  and  payable  for  carriages  and  cattle  travelling  upon  a  certain 

turnpike  road  in  the  county  of and  through  a  certain  gate  erected  up<m 

the  said  road,  according  to  the  form  of  the  said  Statute ;")  for  divers  cattle 
and  carriages  of  the  said  defendant,  which  before  that  time  had  travelled  upon 
the  said  turnpike-road,  and  through  the  gate  aforesaid,  and  for  divers  other 
carriages  of  the  said  defendant,  which  had  before  that  time  travelled  upon  the 
said  turnpike-road,  and  been  weighed  at  the  said  cranes,  engines,  and  weigh- 

(k)  See  a  preeedent  for  tolls  for  goods  the  buyer  is  the  party  liable.  S  B.  &  A.  370  j 

pitched  and  exposed  to  sale  in  Newgate  and  see  the  law  as  to  markets  and  tolls,  9 

Market,  1  Wetitw.  15S;  in  Govent  Garden  Chit.  Com.  Law,  143,  &c    Com.  Dig.  tit. 

Maricet,  3  B.  It  A.  S66.    For  toll  on  wool  Market. 

bought  in  a  market,  see  1  Wentw.  166;        (0  This,  though  on  a  local  act,  will  serve 

and  other  preeedenu  reforred  to  in  Peters-  as  a  general  precedenU    See  1  Wentw.  180. 

4orff'i  Index,  tit.  Tolls.    1  T.  E.  616.    1  See  also  a  preeedent  ia  10  East,  104.    See 

B.  k  P.  103.    4  B.  k  A.  368.    In  general,  the  taw  as  to  turnpike  roads,  Bum,  J* 
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l.RBS-     ing-machinesy  aD<]  being  so  ^indebted,"  &c.     {Conclude  a$  ante^    S7«)— JV49 
MA JpRO-  9<wi**^tt"*  meruit  count  is  to  be  added. 

rBRTT. 

Second  in"  1^  indehitatui  count  is  as  ante^  37,  inserting  these  toords^  **  for  divers  oth<- 
deHtatue  er  tolls  and  duties  before  that  time  due  and  of  right  payable  by  the  said  defend* 
thereon.  ^  ^^^  ^^  ^^  ^^  plaintiff,  for  divers  other  cattle  and  carriages  of  the  said  defend- 
ant, which  before  that  time  had  travelled  upon  a  certain  other  turnpike-road,  of 
which  said  last-mentioned  tolls  and  duties  the  said  plaintiff  was  then  and  there 
renter  and  collector  in  that  behalf  duly  constituted  and  appointed,  and  being  so 
indebted,"  &c.  (Conclude  as  ante,  37.) — ^0  quantum  meruit  count  is  to  he 
added* 

Petty  cue-       The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  so  much 
toms  (m).   money  due  and  payable  to  the   said  mayor,  &c.  for  petty  customs,  for  divers 
goods,  wares,  and  merchandize,  by  the  said  defendant,  before  that  time  import' 
ed  mto  the  port  of——  and  being  so  indebted,"  &c.  {Conclude  asanie^  37.) 

For  calls         The  indebitatus  count,  after  declaring  specially,  is  as  ante,  37,  insertif^ 
OD  shares    ffi^^g^  words,  "  for  monies  payable  and  due,  owing  from  the  said  defendant  to 

bridge  (i»).  the  said  company,  for  and  in  respect  of  divers,  to  wit, shares  of  which 

the  said  defendant  was  proprietor,  and  which  he  held  in  the  said bridge, 

by  virtue  of  divers  calb  before  then  duly  made  by  the  said  committee  for  the 
time  being  of  the  said  ■  ■  bridge,  for  the  said  monies.  And  being  so  indebt- 
ed," &c.     {Conclude  as  ante,  37.) 

r*68  J  *  27i«  indebitatus  count,  after  declaring  specially,  is  asfiMows,  *•  and  whereas 
another  ^^  ^®  ^^^  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  was  indebted  to  the 
^Ay*  said  plaintiff,  who  then,  and  at  the  several  times  in  this  count  mentioned,  was 

and  still  is  such  tteasurer  as  aforesaid,  in  the  further  sum  of  jC —  of  like  lawful 
money,  for  money  due  and  payable  from  the  said  defendant  to  the  said  plain- 
tiff as  such  treasurer,  for  a  certain  call  or  sum,  to  wit,  the  sum  of  £ —  duly  cal- 
led for  and  required  by  five  or  more  of  the  commissioners  for  putting  in  exe- 
cution the  powers  and  authorities  by  the  said  act  given  and  granted,  to  be  paid 
by  the  said  defendant  to  the  said  plaintiff,  so  being  treasurer  to  the  said  com- 
missioners, at  a  certain  time  before  then  elapsed,  upon  and  in  respect  of  a 
certain  sum,  to  wit,  the  sum  of  £ —  which  the  said  defendant  had,  before  the 
passing  of  the  said  act,  subscribed  and  agreed  to  advance,  for  the  purposes  in 
such  act  mentioned.     And  being  so  indebted^"  &c.     {Conclude  as  ante,  37.) 

Tbelikein      And  whereas  also,  the  said  defendant  afterwards,  &c.  was  indebted  to  the 

anotner  , .  .      ,  '  /•    o 

fonnatthe  swd  company  m  the  sum  of,  &c.  of  lawful,  &c.  for  monies  due  and  payable 

suit  of  the  from  the  said  defendant  to  the  said  company,  for  and  in  respect  of  divers,  to 

to  Vaux-    ^*^»  ^^^  shares,  of  which   the  said  defendant  was  proprietor,  and  which  he 

hall  bridge  held  in  the  said  Vauxhall  bridge,  by  virtue  of  divers  calls  before  then  duly 

^^^'    made  by  the  said  committee  for  the  time  being  of  the  said  Vauxhall,  &c.  for 

the  said  monies.    And  being  so  indebted,  he  the  said  defendant,  afterwards, 

(m)  See  a  form  for  tolls  and  buoys,  4  M.        (n)  See  8pe<aa]  counts  and  notes,  post, 
fc  S.  a88.  390,  I,  3. 
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to  Wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there   t.  rmpbo* 
fiutfafuily  promised  the  said  company,"  &c.  {Conclude  as  anie^  37.)  pROPBRrr* 

1%4  indebitatus  eaufU  is  as  ante^  37,  inserting  these  words^  ^^  for  and  in  re-  For  ealla 
spect  of  his  the  said  defendant  having  before  then  subscribed  a  certain  sum  of  ^^^^  ^^^ 
money,  to  wit,  the  sum  of  j& —  for  and  towards  the  making  of  the  said  road  (o)« 
to  the  said  act  mentioned,  and  which  said  sum  of  jg—  he  the  said  defendant 
hath  been  duly  required  to  pay  in  pursuance  of  the  said  act,  at  certain  times 
now  past,  but  hath  neglected  to  pay  the  same.     And  being  so  indebted,"  &c. 
{Conclude  as  ante^  37.) 

And  whereas  also,  the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  At  the  suit 
was  indebted  to  the  said  plaintiff,  who  then,  and  at  the  several  times  in  this  ^^^^^  ^^^* 
count  mentioned,  was,  and  still  is,  such  treasurer  as  aforesaid,  in  the  further  canal  com- 
sura  off  &c.  for  money  due  and  payable  from  the  said  defendant  to  the  said  ^HJ^)  ^?' 
plaintiff^  as  such  treasurer  as  aforesaid,  for  a  certain  call  or  sum,  to  wit,  &c. 
duly  called  for  and  required  by  five  or  more  of  the  commissioners  for  putting 
in  execution  the  powers  and  authorities  by  the  said  first-mentioned  act  given 
and  granted  to  be  paid   by  the  said  defendant  to  the  said  ^plaintiff,  so  being     [  *54  ] 
treasurer  to  the  said  commissioners  at  a  certain  time  before  then  elapsed,  upon 
and  in  respect  of  a  certain  sum,  to  wit,  the  sum  of  £ — which  the  said  defend- 
ant had,  before  the  passing  of  that  act,  subscribed  and  agreed  to  advance,  for 
the  purposes  in  such  act  mentioned ;  and  being  so  indebted,  he  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  at,  &c.  undertook 
and  then  and  there  faithfully  promised  the  said  treasurer,"  &c.  {Conclude  as 
ante,  37.    Jldd  a  count  on  an  account  stated*) 

After  the  special  counts^  as  post^  248,  insert  an  indebitatus  county  as  ante,  Foroontri- 
37,  inserting  asfoUoivs,  "for  part  of  the  expense  of  building  a  certain  party-  '"jT^i^n 
wall,  before  then  built  at  the  expense  of  the  said  plaintiff,  agreeably  to  the  (9). 
directions  of  the  said  act  of  parliament,  between  a  certain  other  messuage  or 
building  of  him  the  said  plaintiff,  situate  and  being  in  the  parish  aforesaid,  in  the 
county  aforesaid,  and  a  certain  other  messuage  or  building  adjoining  thereto ; 
and  which  said  last-mentioned  party- wall  had  before  then  been  made  use  of  by 
the  said  defendant,  who  before  and  at  the  time  of  building  and  finishing  the 
same,  was  the  owner  of  and  person  entitled  to  the  improved  rent  of  such  messu- 
age or  building,  and  abo  for  part  of  certain  other  expenses  which  were  neces- 

(«)  See  2  Chit,  on  Commercial  Law,  133.  Col.  Stat.  127;  see  also  3  T.  R.  458.-5  T. 

ip)  See  special  counts  and  precedents,  R.  130.— P  T.  R.  60-2.— 1  B.  &   P.  303.— 9 

posi,  390.     For  law,  &c.  see  2  Chit,  on  Com-  East,  322.-10  East,  227.-2  Taunu  63.— 

roercial  Law,  134,  &c.  5  Taunt.  90. — ^Comyn  on  Contracts,  vol.  ii. 

(9)  The  14  Geo.  3.  c.  78,  after  pointing  191,  &C    As  to  who  is  the  owner  of  the  im- 

oat  how  the  expenses  of  erecting  party  walls  proved  rent,  see  2  B.  &  A.  467. 

•le  to  be  defrayed,  enacts,  that  '*  in  ease  the  See  the  special  count,  post,  248.  It  should 

aune  t>e  not  paid  within  twentyone  days  seem  that  plaintiflf  might  recover  on  common 

next  after  demand  thereof,  then  the  sam«  count  for  money  paid,  5  T.  R.  130.-8  T. 

shall  and  may  be  lecovered,  together  with  R.  692. — 2  Comyn  on  Contracts,  194. 

full  costs  of  suit,  of  and  fVom  such  owner  or  The  parties  may  by  agreement  between 

owners  by  action  of  debt,  or  on  the  case,  in  themselves,  waive  the  formalities  prescribed 

anv  of  his  Majesty's  courts  of  record  at  by  the  14  Geo.  3.  c.  78.    Stuart  v.  Smith,  8 

Westminster,^*  Sect.  41.    As  to  the  con-  Marsh  Rep.435.—1  Holt,  32L,7TaunLl  S8. 

iCnictk>o  on  this  statute,  ase  a  full  note,  Chit.  S.  C. 
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1.  RctPKc-  sary  for  the  pullinff  down  of  a  certain  old  party-wall  between  the  nii  Mver«l 

riN^ltBAL 

VAopaaTT. 


buildings,  before  then  pulled  down  by  and  at  the  expense  of  the  said  ptaintii^ 


agreeably  to  the  direction  of  the  said  act  of  parliament.     And  being  so  in- 
debted/' &c.     {Conclude  as  anie^  37.)  (I). 


[*65]  *II«  Respkcting  Personal  Propertt* 

For  goods       The  itidebitalus  count  ii  as  on/e,  37,  inseritng  these  Vfords^  *^  for  diyers  goodSf 
sold  and     wares,  merchandize,  and  chattels  («),  {or,  when  for  live  animdUf  sayf  *  horseSv 
doH^ered    mares,  geldings,  bulls,  cows,  oxen,  sheep,  cattle,  goods,  and  chattels,'  as  ike 
defend-       ^^^  ^"^V  ^'0  ^7  ^^  ^^  plaintiff,  before  that  time  sold  and  delivered  to  the 
«ni(r).       said  defendant,  and  at  his  special  instance  and  request  (f),  and  being  so  in- 
debted," &c.     {Conclude  as  ante,  37.) — TIu  quantum  valehani  thereon  isms 
ante^  38,  inserting  as  follows,  *'  had  before  that  time  sold  and  delivered  divers 
other  goods,  wares,  merchandize  (2),  and  chattels,  {or,  *  horses,  mares,  geld* 
ings,  bulls,  cows,  oxen,  sheep,  cattle,  and  chattels,')  to  the  said  defendantt  ho 
ttie  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  plain- 
tiff to  pay  him  so  much  money  as  the  said  last  mentioned  goods,  wares,  and 
merchandize,  {or,  horses,  &c.  as  supra,)  at  the  time  of  the  said  sale  and  delivery 
thereof,  were  reasonably  worth  (u ),  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested.     And  the  said  plaintiff  avers,  that  the  said  last- 
mentioned  goods,  wares,  merchandize,  and  chattels,  {or,  horses,  mares,  &c.  as 
before)  at  the  time  of  the  said  sale  and  delivery  thereof,  were  reasonably  worth 
the  ^further  sum  of  £ —  of  like  lawful  money,  to  wit,  at,  &c«  (eeniie)  aforesaida 
whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
there  had  notice* 


[♦56] 


For  goods       ^^  indebitatus  count  is  as  ante,  37,  inserting  these  words, ''  for  divers  goods, 

bargained    wares,  and  merchandize,  (or,  horses,  mares,  &c*  tu  anteA  by  the  said  plaintifil 

and  sold  to  /    ^                  r            » 

and  "d^r^l      (r)  As  to  this  count,  when  it  Kcs,  and  its  Chit.  Gen.  Pract.  94,  ©5  j  4  B.  &  A.  SOe. 
^^       '^*  general  apphcation,  see  ante,  vol.  i.  302,  3.  (f)  It  is  not  necessary  to  say,  "of  the 
tJt^  "*  *  2  Surk.  39.      19  Vcs.  609.      To  support  plaintiff,"  Bul.N.P.  139;  and  those  words 
'  .   P^"^*  this  count,  there  must  hare  been  an  actual  should,  according  to  the  decision,  5  Esp.  31, 
^^''      delivery,  or  something  equivalent  to  it,  2  2,  be  omitted,  if  the  action  be  at  the  suit  of 
B.  &  A.  755.    See,  as  to  contracts  relating  a  broker,  factor,  &c.    But  see  6  Taunt.  65, 
to  the  sale  of  goods,  3  Chit.  Com.  Law,  273,  67,  that  this  is  not  material. 
129.    Index,  tit.  **  Sale."    This  form  is  not  (1)  As  the  word  '*  sold,"  (like  the  word 
sustainable  for  fixtures,  2  Marsh.  Rep.  495.  *'  hired,"  6  TaunL  3S9)  implies  a  contract. 
See  4  J.  B.  Moore,  73.    The  word  *'chat-  perhaps  the  omission  of  the  words  "at the 
tels"  is  more  comprehensive  than  "goods,"  special  instance  and  request  of  the  defend- 
as  it  includes  animate  property,  &c.  and  in  ant,"  would  not  be  material,  2  T.  R.  30. 
all  cases  it  is  as  well  to  insert  it,  see  forms,  (u)  This  count  is  not  available  where 
Lil.  Ent.  31,  88.    The  word  "effects,"  will  there  has  been  a  contract  for  a  sum  certain, 
include  fixtures,  and   it  should  seem  that  Stra.  648.     But  see  6  Taunt.  108;  see  ante, 
indebitatus  a9sump9it  for  divers   "fixtures,  38. 

effects,  and  goods  and  chattels,"  would  en-  (to)  This  count,  though  usual,  is  not  nee* 

title  the  plaintiff  to  recover  fixtures,  and  is  essary ;  the  delivery  may  be  stated  to  have 

a  proper  and  comprehensive  form.    Hallen  been  to  the  defendant,  8  T.  R.  328b    Strm. 

V.  Runder,  1  Cromp.  M.  &.  Ros.  26S.    1  127.    Sed  vide  Bui.  N.  P.  136.    1  Selw. 


(1)  {  Act  of  24  Feb.  1721.  15  April,  1782.  Purd.  Dig.  884,  (Edit.  1831.)  Inglas  v. 
Bnngmirst,  1  Dall.  341.    Hart  v.  Kucher,  5  Serg.  k,  Rawle,  1. 1 

(9)  That  it  is  unnecessary  to  allege  tliat  the  plaintiff  promised  to  sell  and  deliver,  see  10 
Maat.  Rep.  237,  238. 
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befiire  Ihat  time  bargained  and  aold  to  the  said  defendant,  and  under  and  by    ^  u*- 
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▼iitoe  of  that  bargain  and  sale  delivered  to  one  £.  F.  at  the  special  instance 

and  request  of  the  said  defendant ;  and  being  so  indebted,"  &c.     {Cotielude    raoFsa- 

at  ante^  37. ) — The  qnanhun  valebani  thirwn  if  cm  anie^  87,  inserting  at  foUowSf       '*' 

M  had  before  that  time  bargained  and  sold  divers  other  goods,  &c«  to  the  said 

defendant,  and  had,  nnder  and  by  virtue  of  the  said  last-mentioned  bargain  and 

aaie,  delivered  the  same  to  the  said  £•  F.  he  the  said  defendant  undertook," 

&c.     [Conclude  as  an/e,  38.) 

The  indebitahu  count  is  as  ante^  37,  inserting  these  ttordt,  *'  for  divers  goods,  p^^  goods 
wares,  and  merchandize,  by  the  said  plaintiff,  before  that  time  bargained  and  bargained 
sold  to  the  said  defendant,  and  at  his  special  instance  and  request,  and  being  aefendaJir 
so  indebted,"  &c.     {Conclude  as  ante^  37.) — The  quantum  valebant  thereon  is  eenerally 
as  ante^  87,  insfrting  as  follows^  *^had  ^before  that  time  bargained  and  sold  to  f\^j  -t 
die  said  defendant  divers  other  goods,  wares,  and  merchandize,  he  the  said 
defendant  undertook,"  &c.     (Conclude  as  ante^  38.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words^  **  for  a  certain  For  a  eiop 
crop  of  grass,  {or^  *  turnips,'  as  the  case  is,)  of  the  said  plaintiflT,  before  dut  ^^  S>^ 
time  bargained  and  sold  by  the  said  plaintiff  to  the  said  defendant,  and  at  his  i^^.  bari^ 
special  instance  and  request,  and  by  the  said  defendant,  under  and  by  virtue  of  g«in«laod 
that  bargain  and  sale  before  that  time  accepted,  mowed,  cut  down,  {or^  if  far         ' 
n  crop  of  tumipSj  ^e.  *  accepted,  gathered,')  had,  taken,  and  carried  away  ; 
and  being  so  indebted,"  &c.     {Conclude  as  ante,  37.) — The  quantum  meruit 
thereon  is  as  ante,  Z7jtnserting  asfoUows,  ^  had  before  that  time  bargained  and 
sold  to  the  said  defendant  a  certain  other  crop  of  grass  {or,  *  turnips')  of  the 
said  plaintiff^  and  that  the  said  defendant  had,  under  and  by  virtue  of  the  said 
bargain  and  sale,  accepted,  mowed,  and  cut  down,  the  said  last-mentioned  crop 
of  grass,  {or,  if  for  a  crop  of  turnips,  *  accepted  and  gathered  the  said  last- 
mentioned  crop  of  turnips,')  and  had  taken  and  carried  away  the  same,  he  the 
aaid  defendant  undertook,"  &c.     {Conclude  as  ante,  38.) 

N.  P.  6ch  edie.  300.    If  the  defendant  be  coverable  under  this  coant,  S  B.  &  C.  357, 

aoed   on   a  collateral  liability  to  pay  for  364 ;  and  see  another  form  there,  suggested 

goods  sold  to  another,  the  count  must  be  by  Abbott,  C.  J.  a  sale  of  a  growing  crop 

apecinl,   I  Saund.  SI  1  b.    See  form,   pott,  of  grass  is  within  the  Statute  of  Frauds,  89 

314.    Plead.  Assist.  1 1,  &c  Car.  9.  c.  3.  s.  4.    See  Chit.  jun.  on  Con- 

^  {x)  See  form.  Plead.  Ass.  10.    Distinc-  tracts,  207.     Chitty's  Col.  Star.  vol.  i.  371, 

tioa   between  this  count  and  the  one  for  and   the  cases  in  5  B.  &  C  899.     { But 

goods  sold  and  delivered,  19  Yes.  609.    This  when  at  the  time  of  sale,  the  crop  of  any 

count  is  proper  where  there  has  not  been  an  description  is  ripe,  and  the  future  growth 

actual  deliverj  of  the  goods,  ante,  toI.  i.  forms  no  part  of  the  substance  of  the  oon« 

303«— HVhen  it  will  not  suffice,  id.     See  tract,  it  is  otherwise,  and   the  crop  is  to  be 

form  of  declaration  for  not  accepting  goods,  considered  as  good^  and  chattels,  that  may 

post,  264.    The  defendant  cannot  be  held  be  affected  bv  29  Car.  2.  c  3.  s.  17,  but  not 

to  bail  for  goods  bargained  and  sold,  see  12  by  s.  4  ;  Smith  v.  Surman,  9  B.  &  C.  S6I, 

East,  399.      {And  see  Atkinson  v.  Bell,  8  577;  Watts  v.  Friend,  10  B.  &  C.  109.    5 

B.  It  Cresw.  277,  cited  in  Lathrope.  Bryant,  B.  &  A.  105.     1  Chit.  Gen.  Pract.  93.    See 

1  Binf^.  N.  C.  430,  as  to  when  a  special  2  Johns. -452.    9  Johns.   108.     I    Penns. 

eoant  m  necessary.  }  Rep.  57. 471.    3  Penns.  Rep.  471.    1  Rawle, 

(y)  See,  as  to  this  count,  1  B.  fli  P.  397.  356.    That  the  declaration  must  be  special. 

As  to  what  crops  agreed  to  be  taken  by  see  Lewis  Ex.  v.  Culbertson,  1 1  Seig.  h 

ioeomtng  against  outgoing  tenant,  are  ro>  Rawle,  48.  \ 
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S.ftK«PKc-  *The  indebitatiu  count  u  oi  ante^  Z7^  inserting  these  tforcb,  **fbr  meatf 
80NAL  dtink^  washing,  lodging,  and  other  necessaries,  and  goods  and  chattels,  by  Ike 
FROFBKTT.  said  platntiflf  before  that  time  found  and  provided  for  the  said  defendant,  and  at 
For  neces-  his  special  instance  and  request ;  and  being  so  indebted,^'  &c.  (  Conclude  as 
fbund  and  ^^^  ^'^*) — ^^  quantum  meruit  thereon  is  as  ante^  37,  inserting  as  follows^ 
proTi'ded  **  had  before  that  time  found  and  provided  other  meat,  drink,  washing,  lodging, 
ani 'j)  and  necessaries,  goods  and  chattels,  for  the  said  defendant,  he  the  said  de- 
fendant undertook,"  &c.     {Conclude  as  anie^  38.) 

For  neces-       Tlte  indelntatus  count  is  as  ante^  37,  inserting  these  words^  "  for  meat,  drinky 

^rie«         washing,  and  lodging,  goods  and  chattels,  and  other  necessaries,  by  the  said 

and  pro?i-  plaintiff  before  that  time  found  and  provided,  at  the  special  instance  and  re- 

^^  l'^       quest  of  the  said  defendant,  for  one  £.  F.  and  divers  persons ;  and  being  so 

sons,  (a)     indebted,"  &c.     {Conclude  as  ante^  37.) — The  quantum  meruit  thereon  is  as 

ante^  37,  inserting  as  follows^  '^had  before  that  time  found  and  provided  other 

meat,  drink,  washing,  lodging,  goods  and  chattels,  and  necessaries,  for  the 

said  E.  F.  and  divers  other  persons,  he  the  said  defendant  undertook,"  &c. 

{Conclude  as  ante^  38.) 

For  hone-  The  imlebitatus  count  is  as  ante^  37,  inserting  these  words^  "  for  horse-meat, 
""^r^''^  stabling,  care,  and  attendance,  by  the  said  plaintiff  before  that  time  found,  pro- 
(6).  vided,  and  bestowed  for,  in,  and  about  the  feeding  and  keeping  of  divers  horses, 

mares,  geldings,  and  cattle,  of  and  for  the  said  defendant,  and  at  his  speciaji 
instance  and  request ;  and  being  so  indebted,"  Sec.  ( Conclude  as  ante,  37.) 
— T%e  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  folUnos,  **  had  be- 
fore that  time  found,  provided,  and  bestowed  other  horse-meat,  stabling,  care, 
and  attendance,  for,  in,  and  about  the  feeding  and  keeping  divers  other  horses, 
mares,  geldings,  and  cattle,  of  and  for  the  said  defendant,  he  the  said  defendant 
undertook,"  &c*     (Conclude  as  ante,  38.) 

For  the  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  '*  for  the  agist- 

*f  catS*"*  *^8'  depasturing,  and  feeding  of  divers  cattle,  *by  the  said  plaintiff  before  that 

(e).  time  agisted,  depastured,  and  fed  in  certain  pastures  and  premises  of  the  said 

[  *^0  J    plaintiff  for  the  said  defendant,  and  at  his  special  instance,  &c. ;  and  being 

so  indebted,"  &c.     {Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is 

as  ante,  37,  inserting  as  follows,  **  had  before  that  time  agisted,  depastured, 

and  fed  divers  other  cattle  in  certain  other  pastures  and  premises  of  the  said 

plaintiff,  for  the  said  defendant,  he  the  said  defendant  undertook,"  &c.    {Con^ 

elude  as  ante,  38.) 

For  the  The  indebitatus  count  is  as  ante,  37,  ifiserting  these  words,  *'  for  the  use  and 

^j][^^^       hire  of  divers  [horses,  mares,  and  geldings,  cattle,  bridles,  saddles,  and  har- 

shins    furw      (*)  ^ce  the  form,  ante,  48,  and  forms,  blc  for,  when  contract  of  sale  rescinded,  8 

nitura  he   Plead.  Assist.  224.     Morgan,  89.  Chit.  Rep.  416.— 8  Camp.  82.-8  Moore, 

(d)  '      (•)  ^^  ^®""*»  ^  ^'^^^-  ^*  ^'  89.— Lil.  106,   682.-8  Taunt.   635;    and  see  post, 

Ent.  31.  39. — As  to  the  necessity  for  this  879,  n. 

count  see  ante,  56.— Stra.   187.— 8  T.  R,        (e)  See  note,  ante,  page  45.— Morg.  27. 

388. — Bui.  N.  P.  136.  (d)  As  to  this  count,  see  1  Com.  Rep. 

^h)   See    note,    ante,   page    46. — Plead.  116.— 6  Taunt.   389. — ^Plead.  Assist.   5. — 1 

Assist  41.— Morg.  30.— Where  vendor  lia-  Rich.  C.  P.  210.— Lil.  Ent.  28. 
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HeiQf  and  of  divers  chaises  and  other  carriages,  ot*«  *  of  certain  fighters  and  t-  as* 

olhor  vessels,'  oVf  *  of  certain  plate,  linen,  china,  furniture,'  as  the  eau  may  ^'^o^^ 

6st]  goods  and  chattels,  by  the  said  plaintiff  before  that  time  let  to  hire  and  de-  FMrssTT. 

Uveied  to  the  said  defendant,  and  at  his  special  instance  and  request,  and  bjr 

the  said  defendant,  under  and  bj  virtue  of  that  letting  to  hire,  before  then  had 

and  used ;  and  being  so  indebted,"  &c.     {Conclude  as  anitj  37.) — Hie  quat^ 

inm  msniii  thereon  is  as  ante^  37,  inserting  asfoUows,  **  had  before  that  time' 

let  to  lure  and  delivered  to  him  the  said  defendant  divers  other  [horses,  mares* 

sind  gelding8,'cattle,  bridles,  saddles,  and  harness,  and  divers  other  chaises  and 

other  carriages,  or^ '  certain  other  lighters  and  other  vessels,'  or^  *  certain  {datef 

linen,  china,  furniture,'  as  the  ease  may  6e,]  goods  and  chattels,  and  ^t  the 

said  defendant  had,  under  and  by  virtue  of  the  said  last-mentioned  letting  to 

hbe,  before  then  had  and  used  the  same,  he  the  said  defendant  undertook,'' 

&c«  {Condais  as  ante,  88«) 

The  inddiiatms  count  is  as  ante^  37,  inserting  these  words^  ^  for  the  use  of  ^9^  ^^' 
divers  staRions  of  the  said  plaintiff  before  that  time  had  and  used,  by  and  with  ams» 
4he  permission  of  the  said  plaintiff,  in  and  for  covering  of  divers  mares  of  and 
for  the  said  defendant,  and  at  his  special  instance  and  request ;  and  being  so 
indebted,"  &c«     {Conchde  as  ante^  37.) — The  quantum  meruit  thereon  is  as 
mde^  37,  inserting  as  foUows^  **•  had  before  that  time  suffered  and  permitted 
oertain  other  stallions  of  die  said  plaintiff  to  cover  certain  other  mares  of  and 
for  the  said  defendant,  and  that  the  said  last*mentioned  ^stallions  had  accord-   [  ^1  ] 
ingly  covered  the  said  last-mentioned  mares,  he  the  said  defendant  undertookf" 
&C.     {ConcJuie  as  ants^  38.) 

The  indMtatas  count  is  as  ant^  37,  inserting  these  words^  **  for  the  use  of  for  bulU 
divers  bulls  of  the  said  plaintiff,  before  that  time  used  for  the  bulling  of  divers  ^^  ^^v- 
cows  of  die  said  defendant,  by  the  permission  of  the  said  plaintiff,  and  at  the 
special  instance  and  request  of  the  said  defendant ;  and  being  so  indebted," 
&c«  {Conclude  as  ante^  37.) — The  quantum  meruit  thereon  is  as  ante^  37, 
inserting  as  foUows^  **  had  before  that  time  permitted  divers  other  bulls  of  the 
said  plaintiff  to  bull  divers  other  cows  of  the  said  defendant,  and  that  the  said 
last-mentioned  bulls  had  accordingly  bulled  the  said  last-mentioned  cows,  he 
the  said  defendant  undertook,"  &c.     {Conclude  as  ante^  38.) 

T^  indebitatus  count  is  as  ante^  37,  inserting  these  words^  '*  for  certain  freight  For 
[primage,  and  average]  before  that  time,  and  then  due  and  payable  from  die  I^^g^ 

average 

(«)  Ac  to  who  may  sue  for  freight,  see  name  of  the  ship,  voyage,  &c.  ('/* 

ante,  vol.  i.  5. — 3  Chit.  Cora.  Law,  4 16,        This  common  count  will  suffice,  even  in 

441. — LiL   Ent  33,  54.— Plead.     Ass.  70. —  an  action  against  the  indorsee  of  a  bill  of 

Morg.  93,  and  the  law,  3  M.  &  S.  488.-4  lading.  3  Bing.  383.  Burrougb,  J.  dist.   See, 

Id.  141.-6  Taunt.  608.    %  Marsh.  309.  4  as  to  this  count,  and  when  the  declaration 

Campb.  337.  I  Marsh.  128.  4  Taunt.  185.—  should  be  special,  8  B.  &  P.  383.     If  there 

S  Chit.  Com.  Law,  407 ;  and  see  Abbott,  on  be  a  charter- party  or  contract  under  seal,  in 

■hipping,  index  "  freight."  **  general  the  declaration  must  be  on  the  deed. 

The  usnal  form  is  more  particuUir,  but  it  1  New  Rep.  104  ;  when  not,  see  id  and  Ab- 
•eeme  less  subject  to  variance  to  say,  **in  bott,  5th  edit.  163,  170,  188.  12  East,  578. 
and  on  board  of  divers  ships  and  vesseU,  for  1  J.  B.  Moore,  358.  7  Taunt.  656,  S.  C.  4 
the  said  defendant,  and  at  his  request,'*  as  B.  &  C.  962.  Extra  freight  may  be  recover- 
in  Um  above  precedent,  without  statixig  the  ed  under  the  count  for  work  and  labor,  espa- 

YoL.  n.  6 


61  BECLARATIOKS  15  ASSUMPSIT* 

S.  UK-  Bald  defendant  to  the  said  plaintii!^  upon,  for,  and  in  respect  of  the  carnage 
BPBCTtNo  i^Q^  conveyance  of  divers  goods,  merchandize,  and  chattels,  bj  the  said  phu»- 
fROPERTT.  tiff  before  that  time  carried  and  conveyed.  In  ^"Hmd  on  board  of  divers  «hipe 
[  *62  ]  and  vessels  (/),  from  divers  ports  and  places  to  divers  other  ports  and 
places,  and  there,  to  wit,  at  the  said  last-mentioned  ports  and  places  delivered 
by  the  said  plaintiff  for  the  said  defendant,  and  at  his  special  instance  and  re- 
quest ;  [and  for  the  care  and  attendance  of  the  said  plaintiff  and  his  servants, 
in  and  about  the  loading  and  uoloadiog  of  the  said  goods,  merchandize,  and 
chattels,  and  the  delivery  thereof  as  aforesaid'']  (g) .  ( Conclude  as  oi^e,  d7*)«— 
The  quantum  meruit  theteon  ie  ae  ante^  37,  inserting  ae  folUnoSf  '*had  belbie 
that  time  carried  and  conveyed  certain  other  goods,  merchandize,  and  chat- 
tels in  and  on  board  divers  other  ships  and  vessels,  from  divers  other  ports 
and  places  to  divers  other  ports  and  places,  and  there,  to  wit,  at  the  sud  last- 
mentioned  ports  and  places,  had  delivered  the  same  for  the  said  defendant 
[and  had  bestowed  other  his  care  and  attendance  in  and  about  the  loading 
and  unloading  of  the  said  last-mentioned  goods,  merchandize  and  chattels, 
and  the  delivery  thereof  as  aforesaid],  he  the  said  defendant  undertook,"  &e. 
{Conclude  as  ante,  38.^ — Jldd  a  couni  for  the  use  and  hire  of  ships^  ^e*  its 
onle,  60. ) 

T%e  indebitatus  count  is  €u  ante^  87,  inserting  these  words^  *'  for  certaili 
ral  averw"  general  average  before  that  time,  and  then  and  there  due  and  pa3rable  from 
Ago  (4).  the  said  defendant,  upon,  for,  and  in  respect  of  divers  goods,  merchandizes, 
and  chattels,  of  the  said  defendant,  having  been,  before  that  time,  carried  and 
conveyed  by  the  said  plaintiff  in  and  on  board  divers  other  ships  or  vessels,  in 
and  during  divers  voyages  for  the  said  defendant,  and  "at  his  special  instance 
and  request,  and  in  respect  of  certain  losses,  damages,  and  expenses  by  the 
said  plaintiff  incurred,  in  and  about  the  preservation  of  the  said  ship  and  cargo, 
and  the  said  last-mentioned  goods,  merchandizes,  and  chattels,  from  damage 
and  loss  during  the  said  last-mentioned  voyage.  And  being  so  indebted,"  &c. 
{Conclude  as  ante^  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting 
these  wordSf  ^*^  had  before  that  time  carried  and  conveyed  divers  other  goods, 
merchandizes,  and  chattels  of  the  said  defendant,  in  and  on  board  divers  other 
ships  or  vessels,  and  during  certain  other  voyages,  and  the  said  defendant  un- 
dertook, and  then  and  there  faithfully  had  incurred  certain  other  losses,  dam- 
ages, and  expenses  in  and  about  the  preservation  of  the  said  last-mentioned 
ship  and  cargo,  goods,  merchandizes,  and  chattels,  during  the  said  last-men- 
tioned voyages,  he  the  said  defendant  undertook,"  &c. — {Conclude  as  ante^ 
S&.-'-Add  a  count  for  money  pofd,  and  account  stated.) 

cially  if  there  be  a  promise  to  pay  it.    Holt,  {J)  They  may  be  laid  to  be  the  vessels  of 

C.  N.  P.  392.    If  ihe  demand  be  for  freight  the   plaintiff,  though  be  be   only  captain,  6 

only,  erase   the  words  *' primage  and  aver-  Taunt.  65. 

age ;"  if  for  average  only,  erase  the  words  (g)  If  only  for  freight,  leave  out   thesa 

*' freight  and   primage.*'    See  a  count  for  words  between  brackets. 

average,  1  £a8t,  220.     For  average  no  quan^  ,  (A)  See  special  counts,  post.  816,  919 ;  for 

turn  meruil  is  added.      {  When   freight  can-  law,  see  Abbott  on  Ship.  5th  edit.  348,  &c.— 

not  be  apportioned,  the  voyage  being  incom-  3  Chit.  Com.  Law,  433.     Hughes  on  Insur- 

plete,  Chitty  jun.  on  Contr.  8  edit.  569,  570.  ance,  884  to  300. 

575.} 
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And  whereas,  also,  heretofore,  to  wit,  on,  &c.  at,  &e.  aforesaid,  in  consider-     >•  att- 
ation  that  the  said  plaintifT,  at  the  special  instance  and  request  of  Uie  said  de-    J^^^q^^ 
iendant,  had,  before  *that  time,  carried  and  conveyed  certain  other  goods,  paopbrtt. 
merchandizes,  and  chattels,  in  and  on  board  of  certain  other  ships  or  vessels     [    ^^  J 
of  the  said  plaintiff,  m  and  during  a  certain  other  voyage,  and  had  incurred  Iq  another 
and  sustained  certain  losses,  damages,  and  expenses,  as  to  the  said  last-men-  f<»^o^ 
tioned  ship  or  vessel,  in  and  about  the  preservation  of  the  said  last*mentioned 
goods,  merchandizes,  and  chattels,  whilst  on  board  thereof  as  aforesaid,  he  the 
aaid  defendant  undertook,  and  then  and  there  faithfully  promised   the  said 
plaintiff  to  pay  him  so  much  money  as  he  therefore  reasonably  deserved  to 
hofe  of  and  from  the  said  defendant,  when  he  the  said  defendant  should  be 
Uiereunto  afterwards  requested ;  and  the  said  plaintiff  avers,  that  he  therefore 
reasonably  deserved  to  have  of  and  from  the  said  defendant  the  further  sum 
of  iS —  of  like  lawful  money,  whereof  the  said  defendant,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  {venue)   aforesaid,  had  notice. — [Add 
cofmh  for  money  paidj  account  stated^  and  u&ual  breach,'} 

The  indebitaiUB  count  ia  a$  ante^  37,  ineerting  theee  words^  **  for  the  ton-  F^>r  the 
nage  of  divers  goods,  merchandize,  and  chattels,  of  the  said  defendant  by  the  ^["^^^^ 
said  plaintiff,  before  that  time  carried  and  conveyed  upon  divers  parts  of  a  ^^ 
certain  cut  or  canal,  navigable  and  passable  from  divers  places  to  divers  other 
places,  in  certain  boats,  barges,  and  other  vessels,  for  the  said  defendant,  and 
at  his  special  instance  and  request,  and  being  so  indebted,''  &c. — {Conclude 
me  onie,  37.) — Tke  quantum  meruit  thereon  ia  as  ante^  37,  inserting  as  follows^ 
^  had  before  that  time  carried  and  conveyed  divers  other  goods,  merchandize, 
and  chattels,  of  the  said  defendant,  upon  divers  other  parts  of  the  said  cut  or 
canal,  in  certain  other  boats,  barges,  and  vessels,  for  the  said   defendant,  he 
promised  the  said  plaintiff  to  pay  him  so  much  money  as  he  therefore  reason- 
ably deserved  of  the  said  defendant  to  have  for  the  tonnage  thereof." — {Con^ 
elude  as  ante^  38.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words^  "  for  the  pas-  For  a  pas- 
sage of  the  said  defendant  (or^  'of  divers,  to  wit, seamen  before  then  f ago. on 

board  a 
carried  and  conveyed  by  the  the  said  plaintiff')  in  and  on  board  of  a  certain  ship(ft> 

ship  or  vessel,  whereof  the  said  plaintiff  was  master  and  commander,  from 
divers  ports  and  places  to  divers  other  ports  and  places,  and  at  the  special  in- 
stance and  request  of  the  said  defendant,  *and  being  so  indebted,"  &c.— * 
(Conclude  as  ante^  37.) — J%e  quantum  meruit  thereon  is  as  ante^  37,  inserting 
as  follows^  '*  had  before  that  time  carried  and  conveyed  the  said  defendant 

(or^  *  divers,  to  vrit, other  seamen')  in  and  on  board  of  the  said  ship  or 

vessel  whereof  the  said  plaintiff  was  master  and  commander,  from  divers 
ports  and  places  to  divers  other  ports  and  places,  he  the  said  defendant  under- 
took," &c« — {Conclude  as  ante^  38.) 

!l)  3  Wentw.  70  306.     {As  to  the  law  relating  to  a  cap 

k)  Gtoverned  by  rules  as  to  freight    6  tain's  or  master's  duty  to  passengers,  and 

East,  380,  SSI.— S  Campb.  15,  16,p-*3  Chit,  contract  under  seal  as  to  passage,  Corbyn 

Cool  Law,  4S4«— Abbott  on  Ship.  5th  edit,  v.  Leader,  6  Car.  5t  P.  3S.  J 
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9.  RB-  3^  indMiahii  e(nmi  is  ai  anie^  37^  imerting  these  tvorcb,  ^  for  the-Ose  of 

fbuomIl   ^  certain  sfaip  or  vessel  whereof  the  said  plaintiff  was  owner  (m),  bj  the  said 
pROFSRTT.  defendant  before  that  time  retained  and  kept  on  demurragef  with  certain  goodst 
For  de-      merchandizef   and   chattels  on  board  thereof^  for  a  long  time  before   then 
nrarrage      elapsed,  and  at  his  special  instance  and  request,  and  being  so  indebted/'  &c« 
— -(Cone/ttclB  as  antSf  37.) — The  qudnium  meruit  thereon  is  eis  anie^  37,  inseri* 
tUg  as  follows^  **  had  before  that  time  suffered  and  permitted  the  said  defend- 
ant to  retain  and  keep,  and  that  he  the  said  defendant  had  accordinglj  re- 
tained or  keptf  a  certain  other  ship  or  vessel  whereof  the  said  plaintiff  waa 
ownert  with  certain  other  goods,  merchandize,  and  chattels  on  board  thereof^ 
on  demurrage,  for  a  long  time  before  then  elapsed,  he  the  said  defendant  mi* 
dertook,"  &c.-^Coiie2if(l0  as  onfe,  38.) 

For  light-  ^^^  indebitatus  count  is  as  nn/e,  37,  inserting  these  toords^  **  for  the  ygkler- 
•rage.  age  of  divers  goods,  merchandize,  and  chattels,  by  the  said  plaintiff  before 
that  time  carried  and  conveyed  in  certain  lighters  and  other  vessels  of  the 
said  plaintiff,  and  by  the  said  plaintiff  shipped  and  landed  from  and  out  of  the 
same  for  the  said  defendant,  and  at  his  special  instance  and  request,  and  be- 
mg,"  &C. — {Conclude  as  ante^  87.) — The  quantum  meruit  thereon  is  iu  onle, 
87,  inserting  as  foUowsy  <*  had  before  that  time  carried  and  conveyed  diven 
other  goods,  merchandize,  and  chattels,  in  certain  other  lighters  and  odier 
tessels  of  the  said  plaintiff,  and  had  unshipped  and  landed  the  same  from  and 
out  <^  the  same  ships  and  other  vessels  for  the  said  defendant,  and  at  his  fibs 
special  instance  and  request,  he  the  said  defendant  undertook,"  &c»^Omi» 
elude  otflHi<e,  38.) 

J  I  *65  1        ^The  indebitatus  count  is  as  ante^  37,  inserting  these  toorcb,  ''for  the  Kgfal- 
or  light-  erage,  wharfage,  and  warehouse-room  of  divers  goods,  merchandize,  and 
whfrfaee,    ^^^^^^^^  ^7  ^®  ^^'^  plaintiff  before  that  time  shipped  and  landed  in  mad  hy 
and  ware-  certain  lighters  and  other  vessels  of  the  said  plaintiff,  and  deposited  and  kept 
romOi).    ^°  ^"^  "^^'^  ^  certain  wharf,  and  certain  warehouses  and  premises  of  the  said 
plaintiff,  for  the  said  defendant,  and  at  his  special  instance  and  request,  and 
beiAg  so  indebted,"  &c. — {Conclude  as  ante^  37.) — The  quantum  meruit  ihere^ 
on  is  as  ante^  37,  inserting  as  foUows^  ^<  had  before  that  time  shipped  and 
landed  divers  other  goods,  merchandize,  and  chattels,  in  and  by  certain  other 
lighters  and  vessels  of  him  the  said  plaintiff,  and  had  deposited  and  kept  the 
acune  in  and  upon  a  certain  other  wharf,  and  certain  other  warehouses  and  pre- 

(0  As  to  demurrage,  see  Abbott  on  Ship.  C.  &  P.  186.— Abbott,  181 ;  and  see  a  form, 

feth  c^it.  169,  180,  &c.    3  Chit.  Com.  Law,  post,  221. 

427.  430.  When  this  general  count  suffices,  (m)  The  owners,  and  not  the  nmstpr, 
see  3  Taunt.  387,  and  when  not,  2  Esp.  must  sue  for  demurrage,  or  on  an  implied 
Rep.  703.  if  the  contract  for  demurrBge  be  contract  to  pay  a  compensation  for  the  de- 
ander  seal,  the  declaration  must  be  in  debt  teniion  of  the  vessel  where  there  ha^  been 
on  the  deed,  1  New  Rep.  104.  Ante,  vol.  no  ex;»r«M  contract.  Abbott,  4th  edic  169, 
i.  6,  and  see  a  precedent  in  Debt,  post,  426 ;  170.  4  Taunt  1.  ^lUer  on  an  express  con- 
in  Covenant,  post,  528.  If  there  be  no  tract.  4  Taunt.  58. — Evans  v.  Foster,  K. 
contract  for  demurrage,  the  declaration  B.  30lh  June,  1830.  S.  P.  {  And  see  fur- 
should  be  special  on  the  implied  contract,  to  ther,  Chilt.  jun.  2d  Edit.  185,  note  (jg).  } 
ship  or  unship  the  goods  in  a  reasonable  (n)  This  form  may  be  easily  applied  to  a 
time.  S  New  Rep.  258. — 4  Cam)>b.  131. —  demand  for  wharfage,  or  for  warehouse*! 
19  Elasty  179.-6  J.  B.  Moore,  415,425. — 3  room  only.     And    see  the    precedent  for 

warohouse-room,  ante,  48 :  Morg.  26. 
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miMS  of  (he  said  plttotifi,  for  the  said  defendant,  lie  the  said  defendant  nnder-  ro&  wa- 
took,**  &c.— (Conc/tMJe  M  ante,  38.)  (o).  •••* 


IIL  RsspscTiNo  Personal  Services  (p). 

Ftrai, — FFogfM, 

7%«  it^debUaius  count  ts  a«  ante,  37»  inserting  these  trorcb,  **  for  the  wages  For  waget 
or  salarj  of  Ifae  said  pkmtiS;  before  that  time  and  then  due  and  jwyable  from  ^  vant*^^ 
the  said  defendant  to  the  said  plaintiflr»  for  the  service  of  the  said  plaintilf,  by  {q), 
him  before  then  done  and  performed  as  the  hired  servant  of  and  for  the  said 
defendant*  and  on  his  retainer,  and  being  so  indebted,"  &c.     {Conclude  as 
ofile,  37.}     If  the  service  has  been  performed  on  board  a  sh^  add  these  wordSf 
**in  and  on  board  a  certain  ship  or  vessel." 

*Z%e  indelnUUus  count  is  as  anU,  37,  isiserting  these  words^  '*  for  the  wages  fj^^or' 
of  the  said  plaintiff  before  that  time  and  then  due  and  payable  from  the  said  against  the 
defendant  to  the  said  plamiiff,  for  the  service  of  the  said  plaintiff  before  then  ^^^eMrl- 
done  and  performed  as  a  naarioer,  of  and  belonging  to  a  certain  ship  or  ves-    f  *66  j 
self  whereof  the  snid  defendanty  during  the  time  of  such  service^  teas  master 

(o)  For  boomage,  buoys,  and  sea-marks,  for  not  employing.     S  East,  145,  as  post. 

See  PI.   Ass.  62,  3.    For  moorage.  See  3  324.    So  if  the   plaintiiT  was  turned  away 

WeDtw.  69,  and  ante,  49.    For  pilotage,  without  the  usual  month's  notice,  a  special 

criropage,  and  saWage,  see  post,  67,  68.  count  should  be  inserted,  as  in  form,  post, 

( j>)  When  the  demand  is  for  wages,  fees,  326.  See  2  East,  145.  3  C.  &  P.  349.  It 
•r  work  and  labor  in  particular  professions,  seems,  however,  that  where  wages  ore  pay* 
Stc  it  is  usual  to  insert  a  count  stating  con-  able  quarterly,  or  at  other  intervals,  and  the 
wisely  the  nature  of  the  service  as  in  the  servant  is  discharged  in  the  middle  of  the 
above  precedents,  but  the  usual  eomnon  quarter,  &c.  he  may  recover  for  tlie  remain* 
count  for  work  and  labor,  post,  74,  will  per-  der  of  the  quarter,  &.c  on  a  general  count 
baps  in  all  cases,  suffice.  3  Campb.  37.  2  for  work  and  labor.— 1  Stark.  196.  4 
Wils.  to.  1  New  Rep.  289.  2  S«und.  350,  Campb.  375.  8.  C.  5  Bingh.  132. 
lu  2.  373.  {  And  in  the  recent  case  of  (r)  If  it  be  against  the  owner  of  the  ship, 
Fisher  v.  Snow,  3  Dow  1.  Rep.  29,  it  was  say,  "a  certain  ship  or  vessel  of  the  said 
considered,  that  under  a  count  for  work  defendant ;"  and  omit  the  words  in  italics. 
ffcne  and  maierials  found,  an  attorney  might  The  observation  in  the  note  to  the  lost 
recover  his  fees  for  conducting  an  action  or  precedent  is  applicable  to  this.  If  the  con- 
defence,  and  for  preparing  de^s  or  seeuri«  tract  be  under  seal,  and  delivered  as  a  deed, 
iiea.  Since  the  Oen.  Pleading  Rules,  Hil.  an  action  of  debt  or  covenant  must  bo 
Term,  4  W.  4.  sec.  5,  prohibiting  teveral  brought;  if  it  be  not  under  seal,  or  not 
cauntt  for  the  sume  debt,  or  subject  matter,  so  delivered,  then  an  action  of  assnmp- 
Ibe  pleader  must  make  his  election,  and  sit  or  debt.  Abbott  on  Ship.  5th  ed. 
adopt  a  form  precisely  applicable,  or  one  485.  Where  the  defendant  has  refused  to 
Mosf  eomprehensive  and  general,  so  as  to  employ  the  plaintiff  as  seaman,  or  improper- 
avoid  all  risk  of  variance  in  the  description  ly  dismissed  htm,  the  declaration  should  be 
of  the  SQTvice  performed.  As  to  tho  appor-  special.  See  form,  post,  325.  The  plaintiff 
tionnuni  of  teame^Ct  wages,  see  Tesse  v.  is  not  bound  to  show  that  the  ship  earned 
Roy,  I  Cr.  M.  &  R.  316.  }  freight,  the  defendant  must  prove  the  nega- 

(f )  As  to  the  wages  of  servants  in  eene-  tive,  if  such  proof  will  furnish  a  defence, 

nl,  see  Chit.  jun.  Contr.  172.— Burn,  J.  tiU  7  Taunt.  319.    1  Hagg.  Ad.  Rep.  227.    Ab- 

•«  SermaUs ;"  also  note,  post,  74.      {  1  Chit,  bott.   Ship.   5th  ed.  485.     For  the  law  in 

Gen.  Pract.  72  to  84.  }      The  demand  for  general,  see  Abbott  on  Shipping. — Holt  on 

%rag^  being  specific,  no  fwrnhtm  meruit  is  Shipping.     {  1  Chitt.  Gen.  Pract.  73  to  74  ; 

added,  but  it  is  usual  to  add  two  oounis  for  and  2  id.  520  to  526.    Semble  that ^  common 

%erk  and  labor  generally,  as  pott,  74.    If  count  for  work  done  would  frequently  be 

the  defendant  hM  fcAued  to  employ  the  preferable  to  that  for  waflr<«>  i 
plaiDtil^  a  epteial  eouat  (disnkl  be  iDMrted 
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Fo«wA-  and  eommamky*,  and  for  the  said  defeikdantt  and  on  his  retainer ;  and  being 
^**'  80  indebted*"  &c.  {CanelwU  aa  ante^  37.) 

allowance       ^^  indehitatuB  count  is  aa  arUe^  87,  inserting  tkeae  werdB^  **  for  and  in  r«- 

money  by  spect  of  his  the  said   plaintiff  having,  at  the  special  instance  and  request  of 

a  seaman.   ^^^^  ^ ^  defendant,  for  a  long  space  of  time,  to  wit,  for  the  space  of  — — 

months  (s)  then  elapsed,  and  whilst  ho  the  said  plaintiff  served  as  a  mariner 

on  board  the  said  ship  or  vessel  of  the  said  defendant,  and  for  the  said  dofend- 

ant  relinquished  his  right  to  and  not  received  from  the  said  defendant  a  great 

part  of  his  daily  allowance  of  meat,  drink,  chattels,  and  other  necessaries, 

which  he  the  said  plaintiff  was,  during  that  time,  entitled  to  receive  and  kav« 

as  such  mariner  as  aforesaid,  of  and  from  the  said  defendant,  under  and  by 

virtue  of  a  certain  agreement  before  then  made  between  the  said  plaintiff  and 

the  said  defendant;  and  being  so  indebted,"  &c.     (Conclude  aa  ante, 37.) — 

fueruU        ^^  quantum  meruit  tkereon  ia  aa  ante^  37,  inaerHng  aa  foUowa^  *'had  before 

thereon,     that  time  relinquished  his  right,  and  had  not  received  for  a  long  space  of  time* 

to  wit,  for  the  space  of then  elapsed,  and  whilst  the  said  plaintiff  served 

as  a  mariner  on  board  the  said  ship  or  vessel  of  the  said  defendant,  and  far 
the  said  defendant  another  great  part  of  his  daily  allowance  of  meat«  drink, 
chattels,  and  necessaries,  which  he  the  said  plaintiff  was,  during  that  time, 
entitled  to  receive  and  have  as  such  mariner  as  aforesaid  of  and  from  the  said 
defendant,  under  and  by  virtue  of  a  certain  agreement  before  then  made  be- 
tween the  said  plaintiff  and  the  said  defendant,  he  the  said  defendant  under- 
took," &c«  {Conclude  aa  ante^  38.) 

shf' *'      ^'^  indebitcUua  count  ia  aa  antt^  37,  inaerting  theae  worda^  "for  the  wages 

steward  or  or  salary  of  the  said  plaintiff  before  that  time  and  then  due  and  payable  from 

^^^  th    ^^®  ^^^^  defendant  to  ^the  said  plaintiff,  for  the  service  of  the  said  plaintiff^ 

captain  (t).  by  him  before  that  time  done  and  performed,  as  the  ateward  of  the  aaid  defend^ 

[  *67  ]    onf,  Jof  a  long  time  before  then  dapaed^  in  and  on  board  of  a  certain  ship  or 

vessel  whereof  the  said  defendant  was,  for  and  during  all  that  time,  master 

and. commander,  and  for  the  said  defendant,  and  on  his  retainer;  and  being  so 

indebted,"  &c.     {Conclude  aa  ante,  37.) — If  at  the  auit  of  the  mate,  inatead 

of  theworda  in  italica,  inaert  "  mate  of."     {See  on/e,  66.) 

For  wageSf  J%^  indebitatua  count  ia  aa  ante,  37,  inaerting  theae  worda^  "  for  the  wages 
a«^^ttbe  ^^  ^®  ^^  plaintiff  due  and  owing  for  his  service,  before  then  done  and  per- 
owner  (u).  formed  by  him  the  said  plaintiff,  as  master  and  commander  of  a  certain  ship  or 

vessel  for  the  said  defendant,  and  on  his  retainer ;  and  being  so  indebted,'^ 

&c.  (to).  {Conclude  aa  ante,  37.) 

For  prize-  The  indebitatua  count  ia  aa  ante,  Z7^  inaerting  theae  worda,"  £or  certain 
warn  &C.  prize-money,  wages,  and  reward,  before  that  time,  and  then  due  and  pajrable 

by  a  quar-  from  the  said  defendant  to  the  said  plaintiff,  for  the  service  of  the  said  plaintiff, 
ter-mas- 

ter,against  /^\  j^^^  ^^^^  sufficient  to  cover  the  real  the  purser  without  express  contract  to  pay. 
the  owner,  ^j^^^      /  2  Stark.  361. 

(t)  A  purser's  steward  on  board  one  of  his       («)  Wbat  evidence  sufficient  to  entitle 
Majesty's  ships  cannot  reeoTer  wages  from    him  to  wages,  see  1  J.  B.  Moore,  65< 

(w)  See  observation,  ante,  65, 
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befiifB  that  time  done  and  performed  bj  the  said  plaintiff  as  quarter-master  on  »>a  wa- 
board  a  certain  ship  or  vessel  of  the  said  defendant,  on  the  retainer,  and  at  the  ^**' 
special  instance  and  request  of  the  said  defendant ;  and  being  so  indebted," 
&c«  (jp).  {Conclude  a$  anie^  37.) 

The  indebiiakts  count  u  as  ante^  37,  UMcriing  these  words^  **  for  the  pay  or  For  sakiry 
salary  of  the  said  plaintiff  before  that  time,  and  then  due  and  payable  from  the  >*  qoarur* 
•aid  defendant  to  the  said  plaintiff,  for  the  services  of  the  said  plaintiff,  before  ^  ^^ J^  ^ 
then  done  and  performed  by  the  said  plaintiff  as  quartermaster  of  a  certain  troops. 
corps,  called,  &c.  for  the  said  defendant,  and  at  his  special  instance  and  re- 
quest ;  and  being  so  indebted,"  &c.  (y).  {Conclude  as  ante^  37.) 

Tfce  indebUaiw  count  is  as  antCf  37,  inserting  these  toords^  *'  for  certain  pilot-  por  pilot- 
age and  reward  before  that  time,  and  then  *due  and  payable  from  the  said  'f®  <')* 
defendant  to  the  said  plaintiff,  for  the  pilotage,  mooring,  and  unmooring  of  a   ^    ^^  J 
certain  ship  or  vessel  of  the  said  defendant,  by  the  said  plaintiff  before  then 
piloted,  moored,  and  unmoored  for  the  said  defendant,  and  on  his  retainer ;  and 
bdng  so  indebted,"  &c.  (a).  {Conclude  as  antet  37.) 

The  indebitatus  count  is  as  ante^  37,  inserting  these  toords^  **  for  certain  Forerimp- 
erimpage  and  reward  before  that  time,  and  then  due  and  payable  from  the  said  >€®* 
defendant  to  the  said  plaintiff,  upon  and  for  the  procuring,  raising,  and  ship- 
ping of  certain  seamen  by  the  said  plaintiff  before  that  time  procured,  raised, 
and  shipped  in  and  on  board  of  a  certain  ship  or  vessel  for  the  said  defendant, 
and  on  his  retainer ;  and  being  so  indebted,"  &c.  (6).     {Conclude  as  ante^  37.) 

The  indebitatus  count  is  as  ante^  37,  inserting  these  words^, "  for  salvage  of  a  For  sal- 
certain  anchor  and  cable  by  the  said  plaintiff,  before  that  time  saved  for  and  ^^S^  (^)* 
delivered  to  the  said  defendant ;  and  being  so  indebted,"  &c.     {Conclude  as 
Ofi/e,  37.) 


Secondly^ — Fees,  rsis. 

TA«  indebitakis  count  is  as  ante^  37,  inserting  these  words^  <*  for  the  work  As  an  al- 
and labor,  care,  diligence,  and  attendance  *of  the  said  plaintiff  by  the  said  Forney,  in 
plaintiff  before  that  time  done,  performed,  and  bestowed,  as  tbe  attorney  and  Inland  de- 
solicitor  of  and  for  the  said  defendant,  and  upon  his  retainer,  in  and  about  the  fending; 
prosecuting,  defending,  and  soliciting  of  divers  causes,  suits,  and  business  for  andpre- 

paring; 

(x)  Ibid.  P.  61S,  and  the  precedent  there  ;  bat  in  the  deeds,  &e. 

(v)  Ibid.  Plead.  A.  53,  58.  case  of  reeapturtf  as  the  admiralty  has  pe«  (d). 

(x)  As  to  pilotage,  see  6  Geo.  4.  c*  125.  caliar  jurisdiction  over  prize-causes  (see  9  f  *69  1 
and  1  Taunt  300.    Peake  C.  N.  P.  107.  Dougl.  594,  &c),  the  33  Geo.  3.  c.  66.  s.  49, 
8  Chit.  Com.  Law,  46.    Abbott  on  Ship.  5th  renders  it  necessary  for  the  re-captor  to  re- 
ed. 148  to  161.  sort  to  that  court.    As  to  the  mode  of  le- 

[«)  See  obserration,  ante,  65.  covering  salvage,  see  the  acts  48  Geo.  3.  o. 


i 

■aWage  (torn  perils  of  the  sea,  the  statutes  830.     (9  Chitt.  Gen.  588.  } 

have  not  taken  away  the  common  law  rem-  (d)  This  form  will  suffice  in  all  cases  by 

edy,  Abbott  on  Ship.  5th  ed.  397.    3  B.  &  an  attorney  or  solicitor  against  his  dienw 


b)  Ante,  65.  130.    49  Geo.  3.  c  193.    53  Geo.  3.  e.  87. 

e)  See  note,  ante,  65.    In  the  case  of    i  &  8  Gea  4^c  75.    See  8  Holt  on  Ship. 
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roA  PBB«.  the  said  defendant,  and  for /eat  due  and  of  right  payahle  to  flie  aald  plaintiff  in 
respect  thereof. — ^And  also  for  other  the  work  and  labor,  care,  diligence,  and 
attendance  of  the  said  plaintiff  bj  the  aaid  plaintiff  before  that  time  done,  pei^- 
formed,  and  bestowed,  in  and  about  the  drawing,copjing,  and  engrossing  of  di* 
vers  conveyances,  deeds,  and  writings,  for  the  said  defendant,  and  in  and  about 
other  the  business  of  the  said  defendant,  and  for  the  said  defendant  and  athb  spe- 
cial instance  and  request,  &c.— And  also  for  divers  joumies  and  odier  attendan- 
ces by  the  said  plaintiff  before  then  made,  performed,  and  given,  in  and  about  ibe 
said  business,  and  other  the  business  of  the  said  defendant,  and  for  the  said  de- 
fendant, and  at  his  like  special  instance  and  request;  and  being  so  indited,'' &e. 
As  an  at-  (^Conclude  at  ante,  37.) — Tke  quamiumtnermt  thereon  it  at  ante,  37,  ineerUn^ 
^utmtum  asfolloidSf  **  had  before  that  time  done,  performed,  bestowed,  and  given,  other 
meruit  ^ig  work  and  labor,  care,  diligence,  and  attendance,  as  the  attorney  and  solic- 
ereon.  .^^  of  and  for  the  said  defendant,  and  upon  his  retainer,  in  and  about  die  pro- 
secuting, defending,  and  soliciting  of  divers  other  causes,  suits,  and  buainens, 
for  the  said  defendant ;  and  had  also  at  the  like  special  instance  and  request 
of  the  said  defendant  before  that  time  done,  performed  and  bestowed,  other  Ine 
work  and  labor,  care,  diligence  and  attendance,  in  and  about  the  drawing, 
copying,  and  engrossing  of  divers  other  conveyances,  deeds,  and  writings,  &r 
the  said  defendant,  and  in  and  about  other  the  business  of  the  said  defendanti 
and  for  the  said  defendant.  —And  had  also  at  the  like  special  instance  and  re- 
quest of  the  said  defendant  before  that  time  made,  performed,  and  given  diven 
other  journies  and  attendances  in  and  about  other  the  business  of  the  said  de- 
fendant, and  for  the  said  defendant,  he  the  said  defendant  undertook,''  £tc. 
{Add  a  count  for  work  and  labor  generaUy,  and  all  tke  common  camnte  (e)  (1  )• 

The  like  Same  as  in  the  preceding  form,  ante,  68,  except,  instead  of  the  words  "  prose- 
^n'^^dTf"'^!  cuting,  defending,  and  soliciting  of  divers  causes,  suits,  and  businesses,"  say 
dant's  dis-  '^  endeavoring  to  procure  and  obtain,  and  procuring  and  obtaining  the  said  de- 
charge  as  fendant's  discharge  from  imprisonment,  as  an  insolvent  debtor,  in  pursuance 
vent.     '  o^  ^®  statute  then  in  force  for  the  relief  of  insolvent  debtors  in  England." 

As  a  wit-  The  indebitatus  count  is  as  ante,  37,  inserting  these  words^  "  for  the  woiIl 
Dees  (/). 

for  business  done  at  law  or  in  equity,  adding  all  cases  suffice.      {  3  Dougl.  29.  }     Ante, 

one  count  for  work  and  labor  generally,  and  65,  n.    Skin.  318.     See  notes,  post,  75,  as 

the  money  counts  ;  where  there  was  no  suit  to  what  is  a  defence  to  this  action,  tic.  and 

carried  on,  or  no  deeds  prepared,  &c.  or  no  see  in  general  Chit.  jun.  on  Contr.  2d  edit, 

journies  taken,  the  parts  of  this  form  not  443  to  447.    S  Chitt.  Gen.  Pract.  26.     3 

applicable  to  the  case  should  be  omitted.    If  Campb.  451.    M'Clel.  Rep.  25. 

the  suit  were  carried  on  for  a  third  person  at  (e)  When  an  attorney  may  recover  on 

the  defendant's  request,  this  count,  with  a  the  count  for  money  paid,  though  his  biU 

little  alteration,  will  suffice,  2  Show.  421.  has  not  been  deliYered  in,  see  Tidd,  9th  ed. 

But  if  the  defendant  be  liable,  in  respect  of  325.     1 1  East,  285.     5  B.  &  A.  898. 

a    collateral    undertaking    in   writing,  the  (/)  See  Chiu  jun.  ConU.  175.— 1  Taunt, 

declaration  must  be  special,  see  I  Saund.  10.— A  promise  to  pay  for  loss  of  time,  is 

811,  b.  and  see  a  form,  post,  251,  2.    A  not    binding. — 1  B-  &    B.    515.— 4  J*   B. 

common  count  for  work  and  labor  would  in  Moore,  300.  S.  C. — 5  M.  &  S.  156. — ColUos 

(1)  {In  Pennsylvania  it  has  been  decided  in  one  case,  that  an  action  cannot  be  main« 
tained  uy  a  gentleman  of  the  Bar,  for  a  compensation  for  seryices  rendered  in  the  trial  of 
a  cause,  and  for  advice ;  but  if  the  client  giyes  a  note  or  bond  for  such  compensation  an 
action  lies  thereon.  Mooney  v.  Lloyd,  5  Serg.  &  Rawie,  41 S.  But  this  case  has  been 
recently  overruled,  and  it  is  now  settled,  that  an  attorney  at  Law  has  a  legal  rl|;ht  to  re- 
cover a  quantum  meruit  for  his  professional  services,  Gray  v,  Brackenridge,  2  Peno*  Rep. 
75. 4$c.    Bobbins  v,  Harvey,  5  Conn.  Rep.  335.  } 
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and  labor^  journies,  and  attendance  of  the  said  plaintiff,  by  him  the  fiaid  plain-  voarau/ 
tiff  before  that  time  done,  performed,  bestowed,  made,  and  given,  as  a  witness 
for  and  on  the  behalf  of  the  said  defendant,  and  at  his  special  instance  and  re- 
quest, in  and  about  the  attending  to  give  his  the  said  plaintiff's  evidence  upon    • 
the  trial  of  a  certain  action  before  then  depending  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  and  wherein  the  said  defendant  was  i^laintifi^ 
and  one  £.  F.  was  defendant,  and  being  so  indebted,"  &c.     (Conchtde  as  an- 
ie,  37.) — The  quantum  meruit  thereon  is  as  ante^  37,  inserting  as  follows f  **  had 
before  that  time  done,  performed,  and  bestowed  other  his  work,  labor,  and  at- 
tendance, and  made  divers  other  joumies,  *and  given  other  his  attendance  as  a    [  *74  ] 
witness,  upon  the  trial  of  a  certain  other  cause  wherein  the  said  defendant  was 
plaintiff,  and  the  said  E.  F.  defendant,  he  the  said  defendant  undertook,"  &c. 
{Conclude  as  anie^  38.) 


Thirdly. — For  Services  in  general.  ^^^^  ^^^^ 


The  indehiiatus  count  is  as  ante,  37,  inserting  these  words,  **  for  the  work 
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and  labor,  care,  and  diligence  of  the  said  ^plaintiff,  by  the  said  plaintiff  before  ^^^  ^^'^ 

*  *  *  ^^^  Ij^Jj^p 

and  mate* 

V.  Godefroy,  Easter  Term,  K.  B.  1830.     {  1  quarterly,  "was  discharged  in  the  middle  of  a  rials  (f). 

Barn.  &  Adolph.  950.  }      A  person  v^ ho  is  quarter,  and  paid  proportionably,  it  was  held,   [^^5     ] 

subpoenaed,  and  attends,  but  refuses  to  give  after  his  having  tendered  his  services  for  the 

evidence,  unless  his  expenses  are  paid,  may  rest  of  the  quarter,  he  might  recover  for  it 

sue  in  assumpsit  for  his  necessary  expenses  under  this  count,  1  Stark.  198.— 4  Campb. 

of  attendance,  against  the  party  who  sub-  375.  S.  C.     5  Bingh.   132.    This  common 

pcenaed  him.     13  East,  15.  count  will  suffice  to  support  a  claim  for  the 

{g)  See  forms,  Lil.  Ent.  26,  38,  43,  &c. ;  services  of  the  plaintiff's  apprentice  whilst 

for  work  and  labor  as  an  actress,  2  Rich.  C.  he  was  harbored  by  defendant,  for  plaintiff 

p.  83 ;  for  Forms  for  recovery  of  wages,  &c.  may  waive  the  tort  and  sue  in  assumpsit.    3 

ante,  65  to  69.  M.  &  S.  191. 

As  to  this  count  in  general,  see  fully,  an-  But  this  count  will  not  suffice  where  the 

te,  vol.  L  303.     A  contract  to  pay  money  for  agreement  remains  incompleted,  and  the  de- 

any  description  of  work  and  labor  done  for  fendant  has  not  accepted  the  work  done  un* 

the  defendant,  may  be  given  in  evidence  un-  der  it,  and  in  such  case,  if  the  plaintiff  can 

der  this  count,  and  medicines,  &&  adminis-  recover  at  all,  the  declaration  should  be  spe- 

tered  may  be  considered  as  materials  found  cial ;    as  if  the    defendant  has    prevented 

by  the  plainti^  and  used  in  and  about  the  plaintiff  from  completing  the  agreement  in 

"work  and  labor.    3  Campb.  37. — 1  N.  R.  consequence  of  defendant's  non- performance 

189.    Skin.  218.    Ante,  vol.  i.  304.     When  of  some  condition  precedent,  or  the  like.    2 

the  work  or  service  has  been  completely  per-  East,  146.    Form,  post,  328  ;  or  if  the  agree- 

formed  for  the  defendant/ and  accepted  by  ment  was  conditional,  and  the  defendant  has 

him,  though  under  a  special  agreement,   if  not  waived  or  assented  to  the  complete  per- 

the  agreement  was  not  under  seal,  and  was  formance  of  the  condition  ;    as  where  the 

for  payment  in  moneys  this  count  is  sufficient,  plaintiff  agreed  to  build  a  mill,  and  if  it  did 

Fitzg.  302.— I  Wils.  1 17. — Bui.  N.  P.  139. —  not  answer,  to  build  another,  and  the  defend- 

S  Chit.  Rep.  320 ;  and  in  some  cases,  though  ant  had  not  consented  that  the  mill  answered, 

the   original  agreement  bo  not   performed,  2  Chit.  R.  320. 

yet,  if  the  defendant  has  actually  derived  Nor  will  this  common  count  for  work  and 
benefit  from  the  part  performance,  he  will  be  labor  and  materials,  suffice,  to  recover  a  claim 
liable  on  the  quantwn  meruit  or  qutttUum  vo-  for  work  bestowed  on  the  materials  of  the 
lebmt.  Peake,  103.— I  Stark.  «75.--6  p/«n<(/f,  in  making  a  chattel  which  never  be- 
Taant.  322.— 1  Marsh.  681.— 4  Taunt.  745.  came  defendant's  property,  by  being  vested 
—2  TaunU  150.-3  Chit.  Com.  Law,  271.  in  him.  8  B.  &  Cres.  277,  283. 
mec.  but  see  1  New  Rep.  355,  Where  new  Nor  can  a  person  who  contracts  to  build  a 
work  is  not  applicable  to  the  special  con-  house,  furnishing  both  timber  and  labor,  re- 
tract, plaintiff  may  recover  under  this  count,  cover  for  the  materials  on  account  for  goods 
Holt's  C.  N.  P.  236.— 1  Stark.  275,  S.  C.  sold  and  delivered,  although,  by  reason  of  a 
Where  A.  being  employed  by  B.  as  a  clerk,  deviation  from  the  original  plant  the  contract 
at  a  salary  of  200^  per  annum,  payable  is  superseded  as  to  price.    6  Taunt.  323. 

Vol.  U.  7 
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roR  SER-    that  time  done,  peiformedf  and  bestowed,  in  and  about  the  business  of  the  said 
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GENERAL. 


^defendant,  {h)  and  for  the  said  defendant,  and  at  his  special^  instance  and  re- 

{  Ae  to  builders,  carpenters,  and  workmen  in  pay  an  increased  snm  for  them.     3  Car.  9l 

gensral,  see  Chit.  Jun.  on  Conlr.  3  edit.  P.  453. 

448.  }  Though  a  specified  sum  be  agreed  on  for 

If  the  plaintiff  declare  upon  a  special  the  performance  of  the  work,  it  seems  de« 

agreement,  and  also  upon  a  qtui$Uum  meruit,  fendant  may  reduce  that  sum  on  showing 

and  at  the  trial  prove  a  special  agreement,  the  inferiority  of  the  work  to  what  it  ought 

but  different  from  that  stated  in  the  declara-  to  hare  been,  and  giving  the  plaintiff  notice 

tion,  he  cannot  recover  on  either  count;  not  that  defendant  intends  setting  up  such  a  de- 

on  the  first,  because  of  the  variance,  nor  on  fence  at  the  trial.     7  East,  479. — 1   Camp, 

the  second,    because  there  was  a  special  38. — 3  Stark.  33. — And  where  the  elaim  is 

agreement;  butif  he  prove  a  special  agree-  on  a  quantum  meruit,  the  defendant  may, 

ment,   and  the  work  done,  but  not  pursuant  without   notice,    reduce  the  damages,    by 

to  such  agreement,  he  shall  recover  upon  the  showing  that  the  work  wns  improperly  done, 

quantum  meruit,  for  otherwise  he  would  not  and   may  entitle  himself  to  a  verdict,  by 

be  able  to  recover  at  all.    BuK  N.  P.  2d  ed.  showing    its    total    insufiSciency.      Id. — 1 

139.     1  New.  365.  Campb.  191  ;  3d  id.  401.— 1  Stark.  108,     If 

As  to  contracts  for  work  and  labor  in  gen-  a  bill  of  exchange  has  been  accepted  for  the 

era!,  see  fully  Chit.  jun.  on  Contracts,  2  cd.  work,  the  bad  quality  and  partial  insuffi- 

430  to  463,  and  the  notes  to  the  preceding  ciency,  do  not  form  a  ground  for  reducing 

forms,  65  to  74.  the  amount  claimed. — 1  Camp.  40. — 3  Camp. 

It  is  a  general  rule,  that  if  there  has  been  346.-3  Campb.  38.— 14  East,  486. 
no  beneficial  service  tekatever,  there  shall  be  To  entitle  the  plaintiff  to  recover,  there 
no  pay.  3  Stark.  6.  1  Campb.  38.  3  Campb.  must  have  been  an  express  or  implied  con- 
451.  1  Ry.  &  Moo.  317.  9  B.  &  C.  92  ;  tract  for  remuneration.  Therefore  an  action 
but  if  «ome  oenefit  has  been  derived,  though  cannot  be  maintained  for  services  performed, 
not  to  the  extent  expected,  this  shall  go  to  -with  a  view  to  a  legacy,  and  not  in  expec- 
the  amount  of  the  plaintiff's  demand,  leav-  tation  of  reward  in  nature  of  a  debt.  Str. 
ing  the  defendant  to  his  action  for  the  plain-  728.— I  Esp.  188.  Where  a  person  per- 
tiff 's  non-performance  of  the  agreement.  3  formed  work  for  a  committee,  under  a  res- 
Stark.  6.  1  Campb.  39.  190.  7  East,  484;  olution  enUred  into  by  them,  **that  any 
and  though  a  party  undertakes  a  work  of  service  rendered  by  him  should  be  taken  in- 
specified  dimensions  and  nfaterials,  and  de-  to  consideration,  and  such  remuneration  be 
▼lates  from  the  specification,  yet,  if  the  de-  made  as  should  be  deemed  right ;"  it  was 
fendant  expressly  or  impliedly  suffer  the  de-  held  no  action  would  lie  to  recover  a  recom- 
▼iation,  or  accept  the  thing  manufactured  in  pence  for  such  work.  Taylor  r.  Brewer,  1 
its  incomplete  state,  then  the  defendant  will  M.  &  S.  290.  Bail  cannot  sue  for  trouble 
be  bound  by  the  original  contract,  as  far  as  it  and  loss  of  time  in  going  tc^a  place  to  be- 
Cin  be  traced,  and  a  fair  remuneration  for  the  come  bail  for  another.  1  Car.  &  P.  434.  As 
work  done  is  recoverable.  I  Stark.  275.  6  to  the  right  of  arbitrators  to  remuneration. 
Taunt.  322.  1  Marsh.  681.  4  Taunu  745.  see  Chit.  jun.  on  Contr.  {  2  ed.  430,  several 
8  Taunt.  150.  Bla.  Rep.  103,  ace. ;  but  see  1  cases,  pro  and  con.  } 

New  Rep.  375 ;  and  where  some  additions  But  where  the  defendant  requested   the 

are  made  to  a  building  which  the  workman  plaintiff  to  take  care  of  and  show  defend- 

contracts  to  finish  for  a  certain  sum  of  mo-  ant's  house,  and  promised   to  make  him  a 

ney,  the  contract  shall  exist  as  far  as  it  can  handsome  present,  it  was  held,  the  plainU'ff 

be  traced  to  have  been  followed,  and  the  ex-  might  recover  a   reasonable  recompense  for 

cess  only  paid  for  according  to  the  usual  the  work  and  labor.    5  Taunt.  302. — Fitxg. 

rate  of  charging.    But  if  a  man  contract  to  302. 

work  by  a  certain  plan,  and  ihat^ plan  be  so  If  a  slave  comes  over  from  the  West  In- 
entirely  abandoned  that  it  is  impossible  to  dies,  and  continues  in  the  service  of  his  mas- 
trace  the  contract  and  say  to  which  part  of  ter  here,  he  is  not  entitled  to  wages,  unless 
the  work  it  shall  be  applied,  in  such  case  .there  has  been  some  agreement  or  contract 
the  workman  shall  be  permitted  to  charge  of  service.  3  Esp.  Rep.  3.  And  see  2  Car. 
for  the  whole  work  done,  by  measure  and  &P.  231. 

value,  as  if  no  such  contract  had  been  made.  See  further  as  to  the  right  to  recover  for 

Per  Ld.  Kenyon,  Peake's  Rep.  103.  work    and    labor,  in  particular    cases,  for 

Where  the  plaintiff  undertook,  for  a  spe-  wages  and  fees,  the  various   notes,   ante, 

cified  sum,  to  repair  and  make  perfect  an  65  to  75 ;  and  post,  76  to  87. 

article  then  in  a  damaged  state,  and  did  re-  (h)  If  done  at  the  request  of  the  defend- 

pair  it  in  part,  but  did  not  make  it  perfect ;  ant  for  a  third  person,  omit  the  statement  of 

It  was  held  he  could  not  recover  even  for  the  the  business,  &c.  being  "  of  the  defendant  ;*' 

work  actually  done.    9  B.  &  Cres.  92.  and  if  the  defendant's  liability  be  merely 

If  the  plaintiff  has  put  better  materials  collateral  on  a  written  contract,  declare  spe- 

into  a  work  than  those  contracted  for,  he  cially,  1  Saund.  211  b. 
cannot,  in  general,  compel  the  defendant  to 
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quest  And  also  for  divers  materials  (t )  and  other  necessary  things  by  the  ^oa  isk* 
said  plaintiff  before  that  time  found  and  provided,  and  used  and  applied,  in  ^'^'^  *^ 
and  about  that  work  and  'labor  for  the  said  defendant,  and  at  his  like  special 
instance  and  request,  and  being  so  indebted,"  &c.  {Conclude  a$  on/e,  37.)-* 
The  quanhun  meruii  thereon  it  n$  ante^  37,  inserting  as  foUows^  *'  had  before 
that  time  done,  performed,  and  bestowed  other  his  work  and  labor,  care,  and 
diligence,  in  and  about  other  the  business  of  and  for  the  said  defendant,  and 
had  also  at  the  like  special  instance  and  request  of  the  said  defendant,  before 
that  time  found  and  provided  divers  other  materials  and  necessary  things,  and 
used  and  applied  the  same  in  and  about  the  said  last^mentioned  work  and  la* 
bor,  he  the  said  defendant  undertook,"  &c.  {Conclude  as  ante,  38.) — \Add 
one  count  for  goods  soUl-^money  paid — and  the  account  stated — and  breach* 
If  the  demond  he  for  work  only^  you  may  omit  those  parts  which  relate  to  the 
materials,  Ji 

The  indebitatus  count  is  as  ante^  37,  inserting  these  words^  '*  for  the  work  For  work 
and  labor,  care,  and  diligence  of  the  said  plaintiff,  before  that  time  done,  per-  ^onaa     d 
formed,  and  bestowed  by  the  said  plaintiff  and  his  servants,  and  with  his  carrioees, 
horses,  carts,  and  carriages,  [or,  *  with  his  lighters  and  other  vessels']  goods,  ?  ??^  ^ 
and  chattels,  in  and  about  the  business  of  the  said  defendant,  and  for  the  said  && 
defendant,  and  at  his  special  instance  and  request,  and  being  so  indebted," 
&c«     {Conclude  as  ante^  37.)     If  it  be  for  the  carriage  of  goods j  instead  of 
the  words  between  the  brackets^  say  [in  and  about  the  carrying  and  conveying 
of  divers  goods,  chattels,  and  ^merchandize,  and  delivering  the  same  for  the    r  ^^7 1 
said  defendant,  and  at  his  special  instance  and  request,"   Sic.  or  the  count 
may  be  as  in  the  next  indebitatus  counf]     The  quantum  meruit  thereon  is  as 
anie^  37,  inserting  as  follows^  *'  had  before  that  time  done,  performed  and  be* 
stowed  other  his  work  and  labor,  care,  and  diligence,  by  himself  and  his  ser- 
vants, and  with  his  horses,  carts,  and  carriages  ^or^  *  with  his  lighters  and  other 
vessels' J  goods,  and  chattels,  in  and  about  the  business  of  the  said  defendant, 
and  for  the  said  defendant,  he  the  said  defendant  undertook,"  &c«     Conclude 
as  ante^  38.) — [Add  one  indebitcUus  assumpsit  count  for  work  and  labor  gene^ 
rally '•^ihe  account  stated-^-^md  breach,"} 

The  indebitaiius  count  is  as  ante^  37,  inserting  these  words^   **  for  the  car-  por  tbo 
riage  and  conveyance  of  divers  goodJEi,  merchandize,  and  chattels,  by  the  said  carriage 
plaintiff  before  that  time  carried  and  conveyed  in  certain  carts  and  other  car-  bv^iand' 
riages  for  the  said  defendant,  and  at  his  special  instance  and  request,  and  be-  (&)• 
ing  so  indebted,"  &c.     Conclude  as  ante,  37.) — The  quantum  meruit  thereon 
is  as  ante^  37,  inserting  as  follows^  **had  before  that  time  carried  and  con- 
veyed divers  other  goods,  merchandize,  and  chattels,  in  certain  other  carts 
and  carriages,  for  the  said  defendant,  he  the  said  defendant  undertook,"  &c. 
Conckide  as  ante^  38.) — [Add  one  count  for  work  and  labor  generaUy^-money 
paiA^~<iccount  statedr-^and  breach,^ 

(i)  Where  necessary  to  insert  this,  see  6    the  count  include  also  a  demand  for  materi- 
TaunU3S4.—l  Marsh. 691.  B.C.    Plaintiff    ala. 

may  recover  for  work  and  labor,  although       (k)  See  the  observauons  on  the  last  indt- 

hUatut  count. 
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roR  SIR*        The  indebitatus  count  ia  as  ante^  37,  inserting  these  wards^  '*  for  the  work 
o'i^rral.  ^^^  labor,  care,  and  diligence  of  the  said  plaintiff  by  him  the  said  plaintiff  be- 
For  work  ^^'®  ^^^  **™®  done,  performed,  and  bestowed,  in  and  about  the  business  of  the 
jouroies,     said  defendant,  and  for  the  said  defendant,  and  at  his  special  instance  and  re* 
t" V"       quest,  and  for  divers   journeys  and  attendances  by  the  said  plaintiff  before 
that  time  made,  performed,  and  given,  in  and  about  the  said  work  and  labor 
for  the  said  defendant,  and  at  his  like  special  instance  and  request,  and  being 
so  indebted,"  &c. — {Conclude  as  ante^  37.) — The  quantum  meruit  thereon  is 
as  ante^  37,  inserting  as  foUows,    "  had  before  that  time  done,  performed,  and 
bestowed  other  his  work  and   labor,  care,  and  diligence,  in  and  about  other 
the  business  of  the  said  defendant,  and  for  the  said  defendant,  and  had  also  at 
his  like  special  ^instance  and  request,  before  that  time  made,  performed,  and 
given,  divers  other  journeys  and  attendances  in  and  about  the  said  last-men* 
r  ^wg  n  tioned  work  and  labor  for  the  said  defendant,  he  *the  said  defendant  under- 
took," &c.     {Conclude  as  ante^  38.)     [Add  one  count  for  money *paid — ac* 
count  stated — and  breach,'} 

As  an  T%e  indebitatus  count  is  o^  ante^  37,  inserting  these  tcords^   <*  for  the  work 

^]"v  ?nd  ^°^  labor,  care,  diligence,  joumies,  and  attendance  of  the  said  plaintiff,  by  the 
for  com«     said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  the  agent  of 
mission{i),  ^^^  £^j  ^^  gg^*^  defendant,  and  on  his  retainer,  and   for  certain  commission 
and  reward  due  and  of  right  payable  from  the  said  defendant  to  the  said  plain- 
tiff in  respect  thereof,  and  being  so  indebted,"  &c.     {Conclude  as  ante,  37). — 
J%e  quantum  meruit  thereon  is  a»  ante^  37,  inserting  as  foUowSf  *'  had  before 
that  time  done,  performed,  and  bestowed  other  his  work  and  labor,  care,  dili- 
gence, joumies,  and  attendance,  as  the  agent  of  and  for  the  said  defendant,  he 
the  said  defendant  undertook,"  &c.     {Conclude  as  ante^  38.     [Add  one  count 
for  work  and  labor  generally — account  siated^and  breach/} 

As  a  fao-        The  indebitatus  count  is  as  ante^  37,  inserting  these  words^  ^*  for  the  work 
^^^  ^^.       and  labor,  care,  and  diligence,  journies  and  attendances  of  the  said  plaintiff, 
selling        by  him  the  said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as 
goods  (m).  ^Q  factor  and  agent  of  the  said  defendant,  in  and  about  the  selling  and  dis- 
posing of  divers  goods,  merchandize,  and  chattels,  and  in  and  about  other  the 
business  of  the  said  defendant,  and  for  the  said  defendant,  and  at  his  special 
instance  and  request,  and  being  so  indebted,"  &c.     {Conclude  as  ante^  37.) — 
Tlie  quantum  meruit  thereon  is  as  ante^  37,  inserting  as  follows^  **  had  before 
that  time  done,  performed,  and  bestowed,  other  his  work  and  labor,  care,  and 
diligence,  joumies  and  attendances,  as  the  factor  and  agent  of  the  said  defen- 
dant, in  and  about  the  selling  and  disposing  of  divers  other  goods,  merchandize, 

(t)  See  1  Wentw.  195 ;  and  see  in  gene-  1  Car.  &  P.  384.-3  TaunL  32.-3  Camp, 

ral  as   to  an  agent's  right  to  commission,  451. — M'Lel.   Rep.   25. — An  agent  cannot 

Chit.  jun.  Cont.  162,  3.    3  ChiL  Com.  Law,  recover  commission  for  eflfecting  sales  in  an 

221.     Pailey  Prin.  &  Agent.     Ante,  74,  n.  illegal  undertaking.— 3  B.  &  Ores.  639.-5 

a.    Where  the-  principal  derives  no  benefit  D.  &  R.  542.  S.  C. 

whatever  from  the  acts  of  his  agent,  in  con-  (m)  See  a  form  for  del  credere  commission, 

sequence  of  some  misconduct  or  mismanage-  for  which  indebUalua  assumpsit  mill  lie,  14 

ment  on  the  part  of  the  latter,  no  remunera-  East,  578 ;  at  least  it  would  be  good  afler 

tion  can  be  recovered.— 1  Com.  Contr.  271.  verdict.— 8  Taunt.  371.--2  J.  B.  Moore,  420. 

8  Bro.  P.  C.  339.-3  Stark-  C.  N.  P.  161.  S.  C— See  the  preceding  note. 
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and  chattels,  and  in  and  about  other  the  business  of  the  said  defendant,  and   roR  ser- 
for  the  said  defendant,  he  the  said  defendant  undertook,"  &c.  {Conclude  as 
ante^  38.) — [*/?cW  one  count  for  work  and  labor  generally — money  paid — the 
account  $tattd^~~and  breach,'] 

*The  indebitatus  count  is  as  ante^  37,  inserting  these  woi^ds^  "  for  the  work  F  *79  ] 
and  labor,  care,  and  diligence,  of  the  said  plaintiff  by  him  before  that  time  ^rJJJJ.g''*' 
done,  performed,  and  bestowed,  in  and  about  the  writing,  drawing,  and  making  broker  (n), 
out  of  divers  policies  of  insurance  of  divers  ships  and  vessels,  goods,  mer- 
chandize, and  chattels,  before  that  time  written,  drawn,  and  made  out  by  the 
said  plaintiff,  as  an  insurance-broker,  and  in  and  about  the  causing  and  pro- 
curing divers  persons  to  insure  divers  sums  of  money  upon  the  said  ships  and 
vessels,  goods,  merchandize,  and  chattels,  'at  the  special  instance  and  request 
of  the  said  defendant,  and  for  divers  sums  of  money  before  that  time  advanced 
and  paid  by  the  said  plaintiff  for  the  said  defendant,  at  his  like  request,  to  di- 
vers persons,  as  and  for  certain  premiums  and  rewards,  for  the  underwriting 
and  subscribing  the  said  policies  of  insurance,  before  that  time  underwritten 
and  subscribed  for  the  insurance  of  the  said  ships  and  vessels,  goods,  mer- 
chandize, and  chattels,  during  certain  voyages  undertaken  by  the  said  ships 
and  vessels,  and  for  the  trouble,  care,  and  diligence  of  the  said  plaintiff  in  that 
behalf,  at  the  like  special  instance  and  request  of  the  said  defendant,  and  being 
so  indebted,"  &c.  (Conclude  as  ante^  37.) — The  quantum  meruit  thereon  is  as 
ante,  37,  inserting  as  follows^  "  in  consideration  that  the  said  plaintiff,  as  such 
insurance-broker  as  aforesaid,  at  the  like  special  instance  and  request  of  the 
said  defendant,  had  before  that  time  done,  performed,  and  bestowed  other  his 
work  and  labor,  care,  and  diligence,  in  and  about  the  writing,  drawing,  and 
making  out  o£  divers  other  policies  of  insurance  of  divers  other  ships  and  ves- 
sels, goods,  merchandize,  and  chattels,  of  and  for  the  said  defendant,  and  also 
in  and  about  the  causing  and  procuring  divers  other  persons  to  insure  divers 
o^er  sums  of  money  upon  the  said  ships  and  vessels,  goods,  chattels,  and 
merchandize,  and  had  also,  at  the  like  instance  and  request  of  the  said  defend- 
ant, advanced  and  paid  divers  other  sums  of  money  for  the  said  defendant,  to 
divers  other  persons,  as  and  for  certain  premiums  and  rewards  for  their  under- 
vmting  and  subscribing  of  the  said  last-mentioned  policies  of  insurance  before 
that  time  under-written  and  subscribed  by  them  for  the  insurance  of  divers  other 
sums  of  money  upon  the  said  last-mentioned  ships  and  vessels,  goods,  mer- 
chandize, and  chattels,  during  certain  voyages  undertaken  by  the  said  last- 
mentioned  ships  and  vessels ;  and  had  also,  at  the  like  instance  and  request  of 
the  said  defendant,  bestowed  other  his  trouble,  and  used  other  care  and  diligence 
for  the  said  defendant,  he  the  said  defendant  undertook,"  &c.     {Conclude  as 

(n)  As  to  these  counts,   see  1  Hen.  Bla.  where  an  action  was  brought  by  a  broker  a- 

S4l.^    This  count  is  proper  where  the  plain-  gainsl  the  captain  of  a  ship  for  brokerage  and 

tiff,  in  the  character  of  broker,  has  got  a  pol-  reward   for  endeavoring  to  affect  a  ekarter' 

icy  effected  by  third  persons  for  the  defend-  party^  and  with  the  auihority  of  defendant, 

anL     When  the  action  is  at  the  suit  of  the  who  afterwards  refused  to  proceed  on   the 

underwriter  for  the  premiunas,  the  counts  are  voyage  and  execiue  charter  party  ;  the  jury 

as  in  the  next  precedent.    The  policies  must  found,  that  by  usage  of  merchants,  as  the 

be  produced  at  the  trial,  1  Stark.  139.    In  charter-party  was  not  effected,  plaintiff  could 

Broad  v.  Thomas,  C.  P.  9th  July,  1830,  not  recover. 
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roR  SIR-  ante,  38.) — [Add  ^one  indehitaiUB  eouni  for  work  and  labor  gmerathh^ke 

For  pre-  The  indebitatus  count  is  as  antey  37,  inserting  these  wordSf  **  for  certain 
insunmce  P^*®^^"™^  ^^  insurance  before  that  time  and  then  due  and  payable  from  the 
(o).  said  defendant  to  the  said  plaintiff,  upon,  fort  and  in  respect  of  his  the  said 

plaintiff  haying  before  then,  at  the  special  instance  and  request  of  the  said 
defendant,  underwritten  and  subscribed  divers  policies  of  insurance  for  and 
on  the  behalf  and  on  the  account  of  the  said  defendant,  for  the  insurance  of 
divers  large  sums  of  money  upon  divers  ships  and  vessels,  and  also  divers 
goods,  merchandize,  chattels,  and  effects  by  the  said  plaintiff  before  that  time 
insured  for  the  said  defendant,  and  at  his  special  instance  and  request,  and 
being  so  indebted,"  &c.  (  Conclude  as  asUe^  37. ) — The  quantum  meruit  ihere^ 
on^  which  is  sometimes  added,  though  unnecessarily ^  is  as  on<e,  37,  inserting  as 
follows^  **  had  before  that  time  insured  divers  other  ships  and  vessels,  also  di- 
vers' goods,  merchandize,  chatteb,  and  efiects,  {orf  *  divers  other  laige  aoms 
of  money  upon  divers  other  ships  and  vessels,'  &c.)  for  the  said  defendant, 
he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  38.) 

As  a  sur-  The  indebitatus  count  is  as  aaite^  37,  inserting  these  words^  "  for  the  work 
veyor  (p>  ^^ ^  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the  said 
plaintiff  before  that  time  done,  performed,  and  bestowed,  as  a  surveyor,  in  and 
r  *81 1  ahout  the  drawing  of  divers  plans,  elevations,  and  sections  of  buildings,  ^or 
the  said  defendant,  and  at  his  request,  and  in  and  about  the  surveying  and  su- 
perintending the  erection  thereof,  and  of  divers  other  works  for  the  said  de- 
fendant, and  at  his  special  instance  and  request,  and  in  and  about  the  appraise- 
ment, admeasurement,  and  valuation  of  certain  works,  and  the  payment  of  cer- 
tain workmen's  bills  for  the  said  defendant,  and  in  and  about  other  the  business 
of  the  said  defendant,  and  at  his  like  instance  and  request,  and  for  divers  jour- 
nies  and  attendances  before  then  made,  performed,  and  given  by  the  said  plain- 
tiff, in  and  about  the  business  of  the  said  defendant,  and  at  his  like  instance 
and  request;  and  being  so  indebted,"  &c«  {Conclude  a«  onfe,  37.) — The 
quantum  meruit  thereon  is  as  ante^  37,  inserting  as  foUows,  «*  had  before  that 
time  done,  performed,  and  bestowed  other  his  work  and  labor,  care,  diligence, 
and  attendance,  as  a  surveyor,  in  and  about  the  drawing  of  divers  other  plans, 
elevations  and  sections  of  buildings,  for  the  said  defendant,  and  in  and  about  the 
surveying  and  superintending  the  erection  thereof,  and  of  divers  other  works  for  the 

(o)  This  count  is  sufficient,  3  Ley.  153.  principal,  then  Ua^  plaintiff  could  not  recov- 

Park.  86.    In  Hobson  «.  De  Tastet,  before  er."   2  Starkie,  294  ;  Chitty  Jan.  on  Contr. 

Abbott,  C.  J.  Guildhall,  14lh  Feb.  1823,  the  2  ed.  462. 

declaration  was  precisely  in  the  above  form ;        (  Jd)  A  suryeyor  is  to  be  paid  according  to 

and  upon  Scarlett  and  Littledale,  for  defend-  his  labor,  and  not  according  to  the  amount 

ant,  objecting  that  the  same  was  insufficient,  of  the  bills  which  he  looked  oyer,  Peake, 

because  the  policies  were  for  the  benefit  of  103;  and  where  a  surveyor  claimed  5/.  per 

third  persons,  and  not  for  defendant ;  though  cent,  on  the  money  laid  out  by  him  as  such, 

on  his  retainer,  Abbott,  C.  J.  said,    "  This  Lord  El  enborough  left  it  to  the  jury  to  say, 

count  has  existed  for  upwards  of  50  years,  whether  this  mode  of  charging  was  vicious 

It  is  true  the  defendant  is  a  broker,  but  still  or  unreasonable,  and  if  they  thought  it  was, 

the  business  is  done  in  the  emplojrment  of  to  deduct  accordingly.    2  Stark.  294.    See 

defendant,  and  therefore  the  policies,  as  to  1  C.  &  P.  352.     {  Chit.  jun.  on  Contr.  8  ed. 

him,  are  for  money  had  and  received ;  if  the  462. } 
broker  had  not  received  monies  from  his 
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GENERAL. 


tion  of  certain  works,  and  the  payment  of  certain  workmen's  bills  for  4he  said  ^'^^'  '" 


defendant,  and  in  and  about  other  the  business  of  the  said  defendant,  and  for 
the  said  defendant,  and  had  also,  at  his  like  special  instance  and  request,  be- 
fore then  made,  perfcMtned,  and  given  divers  other  journies  and  attendances  in 
and  about  other  the  business  of  the  said  defendant,  he  the  said  defendant 
undertook,''  &c.  (Conclude  as  ante^  38.)  [Add  one  indebitatus  assumpsit 
count  for  work  and  labor  generaUi^ — the  money  counts — account  stated — and 
breach.'] 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words^  **  for  the  work  As  an  auc. 
and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the  said  ^i°"®<^5*"d 
plaintiff  before  then  done,  performed,  and  bestowed,  as  an  auctioneer  and  ap-  {q), 
praiser,  in  and  about  the  sellmg  and  disposing  of,  and  endeavoring  to  sell  and 
dispose,  by  auction  and  otherwise,  of  divers  goods,  chattels,  and  effects,  for  the 
said  defendant,  and  on  his  retainer  and  request,  and  in  and  about  the  apprais- 
ing and  valuing  of  divers  other  goods,  chattels,  and   effects,  for  the  said  de- 
fendant, and  at  his  request,  and  in  and  about  other  the  business  of  the  said  de- 
fendant, and  for  the  said  defendant,  and  at  his  request,  and  for  divers  journies 
and  attendances  before  then  made,  performed,  and  given  by  the  said  plaintiffin 
and  about  the  business  of  the  said  defendant,  and  for  the  said  defendant,  and 

at  his  like  request ;  and  being  so  indebted,"  &c.     {Conclude  as  ante^  37.) 

ne  quantum  meruiVjhereonis  asante^  37,  inserting  these  words^  "  had  before 
then  done,  performed  and  bestowed  other  his  work  and  labor,  care,  diligence, 
and  attendance  as  an  auctioneer  and  appraiser  in  and  about  the  selling  and 
disposing,  and  endeavoring  to  sell  and  dispose  of,  by  auction  and  otherwise,  of 
divers  goods^  chattels,  and  efiects  for  the  said  defendant,  and  on  his  retainer 
and  request,  and  in  and  about  the  appraising  and  valuing  of  divers  other  goods, 
chattels,  and  effects  for  the  said  defendant,  and  at  his  like  request,  and  in  and 
about  other  the  business  of  the  said  defendant,  and  for  the  said  defendant, 
and  at  his  request,  and  had  also  before  then  made,  performed,  and  given  divers 
other  journies  and  attendances  for  the  said  defendant,  and  at  his  request,  he 
the  said  defendant  undertook,"  &c.  {Conclude  as  ante^  38.) 

The  indebitittus  count  is  as  ante,  37,  inserting  these  words^  "  for  the  work  As  an  oc 
and  labor,  care,  diligence,  journeys,  and  attendances  of  the  said  plaintiff,  countant. 
by  him  the  said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  an 
accountant  and  otherwise,  in  and  about  the  investigating,  copying,  writing, 
making  extracts  from,  making  out,  settling,  arranging,  managing,  and  adjusting, 
and  endeavoring  to  investigate,  copy,  write,  make  extracts  from,  make  out, 
settle,  arrange,  manage,  and  adjust,  divers  accounts,  bills,  debts,  documents 
and  writings  for  the  said  defendant,  and  at  his  request,  and  in  and  about 
other  the  business  of  the  said  defendant,  and  for  the  said  defendant,  and  at 
his  like  request ;  and  also  for  divers  materials,  quantities  of  paper,  pens,  ink, 
and  other  necessary  things  before  then  found  and  provided,  and  used  and 

Iq)  If  an  auctioneer,  employed  to  sell  an    any  compensaiion  for  his  services,  3  Campb. 
estate,  is  guilty  of  negligence,  thereby  tbe    451.    M'CleL  Rep.  25. 
sale  becomes  nugatory,  he  is  not  entitled  to 


81a  DECLARATIOXS   IN  ASSUMPSIT. 

FOR  SCR-  applied  by  the  said  plaintiff  in  and  about  the  said  work  and  labor,  care,  and 

VICES    IN  r  . 

GENERAj..  <^>^igence  of  the  said  plaintilT  for  the  said  defendant,  and  at  his  special  in- 


stance and  request ;  and  being  so  indebted,"  &c.  {CoTiclude  as  nn^e,  37. 
7%e  quantum  meruit  thereon  i$  as  anie^  37,  inserting  as  follows^  '^  had  before 
that  time  done,  performed,  and  bestowed  other  his  work  and  labor,  care,  dili- 
gence, journeys,  and  attendances  as  an  accountant  and  otherwise,  in  and  about 
the  investigating,  copying,  writing,  making  extracts  from,  making  out,  set- 
tling, arranging,  managing,  and  adjusting,  and  endeavoring  to  investigate, 
copy,  write,  make  extracts  from,  make  out,  settle,  arrange,  manage,  and  ad- 
just, divers  other  accounts,  bills,  debts,  -documents,  and  writings  for  the  said 
defendant,  and  in  and  about  other  the  business  of  the  said  defendant,  and 
for  the  said  defendant ;  and  had  also,  at  the  like  special  instance  and  request 
of  the  said  defendant,  before  then  found  and  provided,  and  used  and  applied  in 
and  about  the  said  work  and  labor,  care,  and  diligence,  divers  other  materials, 
quantities  of  paper,  pens,  and  ink,  and  other  necessary  things  for  the  said  de- 
fendant, he  the  said  defendant  undertook,"  &c.  {Conclude  aa  ante^  38.) — 
l^^dd  counts  for  work  and  labor  generaUy^-money  covrnts^^aceount  stated — 
and  breach.'] 

As  a  The  indebitatus  count  is  as  ante^  37,  inserting  these  words^  *'  for  the  work 

master        ^°^  labor,  care,  diligence  and  attendance  of  the  said  plaintiflT,  by  him  the  said 
and  for      plaintiff  and   his  servants  and  teachers  before  that  time  done,  performed, 
bo^^d '  nd  ^^^  bestowed  for  the  said  defendant  as  a  school-master,  in  and  about  the  teach- 
lodging,      ing  and  instructing  of  divers  infants  and  persons  («),   in  reading,  writing, 
^^  (**}•       arithmetic,  and  in  divers  languages,  drawing,  and  dancing,  good  manners, 
and  other  necessary  and  useful  accomplishments  and  qualifications,  and  at 
the  special  instance  and  request  of  the  said  defendant*,  and  for  divers  books, 
pens,  chattels,  and  other  necessary  things,  by  the  said  plaintiff  before  that  time 
found  and  provided,  and  used  and  employed  in  and  about  that  work  and  labor 
for  the  said  defendant,  and  at  his  like  special  instance  and  request,  and  also 
for  meat,  drink,  washing,  lodging,  chattels,  and  other  necessaries  by  the  said 
plaintiff  before  that  time  found  and  provided  for  the  said  infants  and  persons, 
and  at  the  like  special  instance  and  request  of  the  said  defendant ;  and  being 
r  *82    1  3^  indebted,"  &c.     {Conclude  as  anie^  37.) — The  ''^quantum  meruit  thereon  is 
as  ante^  37,  inserting  as  follows,  **  had  before  that  time  done,  performed,  and 
bestowed  other  his  work  end  labor,  care,  diligence,  and  attendance  for  the 
said  defendant  as  a  school-master,  in  and  about  the  teaching  and  instructing 
of  divers  other  infants  and  persons  in  reading,  writing,  arithmetic,  and  in 
divers  languages,  drawing,  and  dancing,  good  manners,  and  other  useful  and 
necessary  accomplishments  and  qualifications  ;  and  had  also  at  the  like  spe- 
cial instance  and  request  of  the  said  defendant,  before  that  time  found  and  pro- 
vided divers  other  books,  pens,  chattels,  and  other  necessary  things,  and  used 

(r)  See  2  New  Rep.  333,  and  the  prece-  for  the  'whole  quarter,   though  the   defend- 

dcnt,  Morg.    12.    If  there  be  a  claim  for  ant's  child  was  taken  away  in  the  middle  of 

taking  away   a  scholar  before    notice,   the  it. — 5  Bingh;  132. 

plaintiff  should  declare  specially,  see  post,  (f)  It  is  usual  here  to  say,  "  of  one  E.  F. 

259 ;  though  according  to  2  New  Rep.  333,  the  infant  son  of  the  said   defendant,'*  but 

it  may  be  recoycred    under  the  common  this  is  unnecessary,  and  may  be  dangerous 

count.    The  plaintiff  may  recover  under  in  proof, 
the  common  counts  for  work  and  labor,  Sic* 
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mnd  employed  the  same  in  and  about  the  said  last^mentioned  work  and  labor  ^a  laa* 
for  the  said  defendant,  and  had  also  at  the  like  special  instance  and  request  J[|^b^^. 
of  the  said  defendant,  found  and  provided  other  meat,  drink,  washing,  lodg* 
ing,  chattels,  and  other  necessaries  for  the  said  last-mentioned  infants  and 
persons,  he  the  said  defendant  undertook,"  &c.  {Conclude  as  ante^  38. )— 
{Add  one  indebitatus  assumpsit  count  for  work  and  labor  generdUy'-Hme  for 
goods  sold — money  lent — fuid — account  stated — and  breach.^ 

If  there  be  ademandfor  entrance-money^  proceed  as  in  the  above  indebitatus  *F^f  ^^ 
tount^    inserting^   at  the  asterisk^  the  following    words^    **  and  for  certain  traaoe. 
enCrance-money  before  that  time  and  Aen  due  and  payable  from  the  said  de-  noney. 
fondant  to  the  said  plaintiff,  upon,  for,  and  in  respect  of  the  admission  of  the 
said  infants  and  persons  into  the  school  of  the  said  plaintiff,  for  the  purpose  of 
being  taught  and  instructed  as  aforesaid."    If  the  action  he  for  instruction  by 
the  plaintiff  ^s  wife  as  a  school^mistress^  it  is  not  advisable  for  her  to  join  in  the 
ocfioii,  {wUess  the  demand  accrued  before  marriage)  (<),  and  the  count  may  as 
well  state^  **  for  the  work,  &c.  of  £.  F.  the  wife  of  the  said  plaintiff,"  Sec-— 
ilfit  he  for  taking  children  away  without  notice  gtven,  add  a  special  cotmlt  as 
postj  259.    2  New  Rep.  333.) 

*The  indebitatus  count  is  as  ante^  37,  inserting  these  words^  **  for  the  work  X         ^ 
and  labor,  care,  diligence,  journies,  and  attendance  of  the  said  plaintiff,  by  the  geon  and 
said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  a  surgeon  and  apoti»c»> 
apothecary  for  the  said  defendant,  and  at  his  special  instance  and  request,  in  medicines 
and  about  ^e  healing  and  curing  of  the  said  defendant  and  divers  other  pei^  ftcandfoc 
sons  of  divers  diseases,  disorders,  and  maladies  under  which  they  had  before  jo^a  child 
then  respectively  labored  and  languished,  and  in  and  about  the  endeavoring  to  («> 
beal  and  cure  the  said  defendant  and  divers  other  persons  of  divers  other  dis- 
eases, disorders,  and  maladies  under  which  they  had  before  then  also  respec- 
tively labored  and  languished,  and  for  divers  medicines,  chattels,  and  olh^ 
necessary  things  before  that  time  found  and  provided,  administered,  delivered, 
and  applied  by  the  said  plamtiff  on  those  occasions,  for  the  said  defendant,  and 
at  his  like  special  instance  and  request ;  and  being  so  indebted,"  &c.  {Conclude 
as  atUe^  37.) — The  quanium  meruit  thereon  is  as  ante^  37,  inserting  as  follows^ 

(I)  iSalk.  114.  vanto,  5  Serg,  &  Rawle,  41S.  }     Wheaa 
(«)  See  forms,  Morg.  9,  14  ;  Lil.  Ent.25,  surgeon  assumes  the  character  of  a  physi- 
36 ;  Plead.  Assist.  4%  63.    If  the  demand  cian  he  cannot  sue,  8  Campb.  N.  P.  441.    If 
be  also  for  the  inoculation  of  a  child,  asLy,  the  patient  has  been  injured  rather  than 
*'  in  and  about  the  inoculation  of  a  certain  benefited  in  his  health,  in  consequence  of 
child  of  the  said  defendant,  and  in  and  about  any  gross  unskiifulness  or  carelessness  on 
divers  other  chirurgical  operations  for  the  the  part  of  the  plaintiff,  the  latter  eannot 
said  defendant,  and  at  his  special,"  &c.    The  sue  for  his  fees,  see  3  Stark.  Rep.  6.    If  th« 
decIaratioD  must  not  state  for  curing  the  de-  plaintiff  has  professed  to  cure  the  patient 
lendant  of  the  venereal  disease,  2  W  ills.  20.  in  a  specified  time  bv  means  of  sovereign 
— As  to  the  rights  of  surgeons  and  apothe-  medicines,  and  has  induced  him  to  continue 
caries  to  recover  their  fees  and  attendances,  to  employ  him  by  false  and  fraudulent  pro- 
ses Ghiu  juQ.  on  Cont.  163.— Chit.  Col.  Stat,  fesstons  of  skill  and  success,  he  cannot  re- 
ToL  i.  80.    A  certificated  surgeon  cannot  re-  cover  for  medicines  and  attendance  in  the 
cover  charges  for  attending  in  a  fever,  unless  event  of  no  benefit  being  derived,  8  Stark. 
he  also  have  a  certificate  from  the  Apothe-  8.    If,  however,  the  plaintiff  has  acted  im« 
caries'  Company,  4'Bing.  619.    A  physician  properly  through  the  advice  of  a  physician 
cannot  maintain  an  action  for  his  fees,  they  called  in,  he  may,  notwithstanding!  recoTcn 
being  considered  as  honorary,  4  T.  R.  317.—  Peake  C.  N.  P.  69. 
3  B.  Sc  C.  745.     {  He  may  sue  in  PewntyU 
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FOR  •BR-  «  had  before  thai  time  done,  peribnned^  and  bestowed  other  Ua  work  and  Uibor^ 
GENCRAt.  <^^»  diligence,  journiesy  and  attendance  aa  a  aurgeon  and  apothecarjt  in  mmI 
aboul  the  healing  and  curing  of  the  said  defendant  and  divers  other  persons  of 
4ivere  other  diseases,  disorders,  and  maladies  under  which  thejhad  before  then 
respectively  labored  and  languished,  and  also  in  and  about  the  endeavoring  to 
heal  and  cure  the  said  defendant  and  divers  other  persons  of  divers  other  dis- 
eases and  disorders  under  which  they  had  before  then  also  respectively  labored 
r  *84  1  ^^^  languished,  and  had  also  at  the  like  special  instance  and  ^request  of  the  said 
defendant^  before  that  time  found  and  provided,  administered,  delivered,  and  ap« 
plied  divers  other  medicines,  chattels,  and  necessary  things  on  those  last-men- 
tioned occasions  for  the  said,  defendant*  he  the  said  defendant  undertook/'  &c* 
{Conclude  aa  mnte^  38.)-^[wSdd  counUfor  work  and  labor ^  and  jourmut^^w 
goods  9old — money  paid-^account  stated — and  breach.'] 

Am  a  8ttr-         Tke  indebiiaius  count  is  as  ante^  37,  inserting  these  wordsy  **  for  the  work 
geoD,  m^^  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the  said 

ryl^and  *  plaintiff  before  that  time  done,  performed,  and  bestowed  as  a  surgeon,  apotbc- 
Bian-mid-  cary,  and  man-midwife,  at  the  special  instance  and  request  of  the  said  defend* 
^  ^  ^^^'  ant,  in  about  the  visiting  and  attending  upon  {x)  a  certain  female  then  preg- 
nant and  laboring  with  child,  and  languishing  under  divers  sicknesses  and  ma- 
ladies, and  in  and  about  the  delivering  of  the  said  female  of  the  child  with  which 
she  was  then  pregnant,  and  in  and  about  the  healing  and  curing  of  the  said  fe^ 
male  of  divers  disorders,  sicknesses,  and  maladies  with  which  she  was  during 
the  time  aforesaid  and  aAerwards  afflicted,  and  for  divers  medicines^  chattels, 
and  other  necessary  things  before  that  time  found  and  provided,  and  used  and 
applied  by  the  said  plaintiff  in  and  about  the  healing  and  curing  the  said  female 
of  the  said  sicknesses,  disorders,  and  maladies,  at  the  like  special  instance  and 
request  of  the  said  defendant ;  and  being  so  indebted,"  &c.  {Conclude  as 
ante^  37.) — The  quantum  meruit  titer  eon  is  as  ante^  37,  itiserting  as  foUows^ 
**•  had  before  that  time  done,  perfonned,  and  bestowed  other  his  work  and  la- 
bor, care,  and  diligence  as  a  surgeon,  apothecary,  and  man-midwife,  in  and 
about  the  visiting  and  attending  upon  the  said  female  then  pregnant  and  labor-* 
iBg  with  child,  and  languishing  under  divers  sicknesses  and  maladies,  and  ia 
and  about  the  delivering  of  the  said  female  of  the  child  with  which  she  was  then 
pregnant,  and  in  and  about  the  healing  and  curing  of  the  said  female  of  divers 
ether  disorders,  sicknesses,  and  maladies  with  which  she  was,  during  the  time 
last  aforesaid,  and  aflerwards  afflicted,  and  had  also  at  the  like  special  instance 
end  request  of  the  said  defendant,  before  that  time  found  and  provided,  and 
used  and  applied  divers  other  medicines  and  necessary  things  in  and  about  the 
heeling  and  curing  of  the  said  female  of  the  said  last-mentioned  sicknesses, 
disorders,  and  maladies,  he  the  said  defendant  undertook,"  &c.  {Conclude  as 
antSf  38.) — [^*^dd  one  indebitatus  count  for  work  generally — one  ditto  for  goods 
sold — money  paid — account  stated — and  breach.'] 

(to)  See  forms.  Plead.  Assist.  63. — Morg.  not  to  mention  the  name,  and  it  is  as  well 

1^«  not  to  state  the  female  was  the  defendant'* 

(x)   A    misnomer    seems   immateria),  2  wife. 
Manb.Rep.  159,  but  it  may  be  advisable 
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ThM  indehttaiui  eawU  i$  a$  anie^  37,  tmerting  thete  ttifrds^  "  for  the  Woric  ^n  nn- 
mnd  labor,  care,  andl  diligence  of  the  said  ^plaintiflT,  by  the  said  plaintiff  before  q^  *|,^'/|^. 
tlULt  time  done,  performed,  and  bestowed  as  a  nurse  for  tfie  said  defendant,  j^  ^ 
and  at  his  special  instance  and  request,  in  and  about  the  nursing,  attending,  nurse, 
and  taking  care  of  the  said  defendant  and  of  divers  persons,  whilst  he  and  they 
wen  sick  and  laboring  under  dirers  diseases,  disorders,  and  maladies,  and  be- 
ing so  indebted,''  &c.     {Conclude  as  ante^  37.) — T^  quantum  meruit  thereon 
is  as  mile,  37,  imerting  ae  follows^  "  had  before  that  time  done,  performed, 
and  bestowed  other  her  work  and  labor,  care,  and  diligence  as  a  nurse,  in  and 
aboQt  the  nursing,  attending,  and  taking  care  of  the  said  defendant  and  divers 
other  persons,  whilst  they  were  sick  and  laboring  under  divers  odier  dis- 
eaaes,  disorders,  and  maladies,  he  the  said  defendant  undertook,"  &c.     (Cofi* 
dude  at  ante,  38.) 

The  tndehitahtt  count  is  as  ante^  37,  inserting  these  toordv,  '<  for  the  work  and  As  an  im. 
labor,  care,  diligence,  and  attendance  of  the  said  plaintiflf  as  an  undertaker  of  offUMnds 
fonerals,  before  that  time  done,  performed,  and  bestowed  by  the  said  plaintiff  (y). 
and  Ins  servants,  in  and  about  the  funeral  of  one  £.  F.  (or  a  certain  perscm 
deceased)  on  the  retainer,  and  at  the  special  instance  and  request  of  the  said 
defendant,  and  for  divers  hearses,  coaches,  horses,  materials,  chattels,  and  oth« 
or  necessary  things  used  and  applied  -in  and  about  the  furnishing  and  conduct- 
ing of  the  said  funeral  by  the  said  plaintiff  before  that  time  found  and  provi- 
ded for  the  said  defendant,  and  at  his  like  special  instance  and  request ;  and 
being  so  indebted,"  &c.  {Conclude  (u  ante^  37.) — The  quatUum  meruii 
thereon  is  as  ante^  37,  inserting  as  follows,  **  had  before  that  time  done,  per- 
formed, and  bestowed,  other  his  work  and  labor,  care,  diligence,  and  attendance^ 
ns  an  undertaker  of  funerals,  by  himself  and  his  servants,  in  and  about  the  fu- 
neral of  the  said  £•  F.  (or  of  a  certain  other  person  deceased)  and  had  also  at 
the  like  special  instance  and  request  of  the  said  defendant,  before  that  time 
found  and  provided  divers  other  hearses,  coaches,  horses,  materials,  chattels, 
and  necessary  things  for  the  said  defendant,  and  used  and  applied  the  same  in 
and  about  the  furnishing  and  conducting  of  the  said  last-mentioned  funeral,  he 
the  said  defendant  undertook,"  &c.  {Conclude  as  ante,  38.) — [^Add  one  inde* 
hiiaius  count,  for  work  and  labor  generally — one  ditto  for  goods  sold — one  for 
ihe  use  and  hire  of  hearses,  coaches,  and  horses,  goods,  4$*c. — money  paid — ac" 
count  stated-'-and  breach.'] 

^T%e  indebiiatus  count  is  as  ante,  37,  inserting  these  words,  **  for  the  wotfc  f  #86   1 
and  labor,  care,  diligence,  and  attendance,  of  the  said  plaintiff  by  the  said  As  a  cu- 
plaintiff,  before  that  time  done  and  performed,  and  bestowed,  in  preaching  ^    ^'^ 
and  celebrating  divine  service  in  the  parochial  church  of for  the  said  de- 
fendant, and  at  his  special  instance  and  request,  and  being  so  indebted,"  &c. 
(Conclude  as  ante^  37.)'— 27m  quantum  meruit  thereon  is  as  ante,  37,  inserting 

(y)  See  forms,  1  Rich.  C.  P.  SSS.^Lil.  he  gave  no  orders  for  it,  the  funeral  being 

Eniu  S7,  31.    When  husband  liable  for,  1  suitable  to  the  degree  of  the  Ustator,  see  S 

Hen.  Bla.  90 ;  when  representatives  liable  Tou.  &  Jerv.  S8.     {  As  to  expenses  of  fh- 

for,  Toller,  4th  edit.  846,  847,    An  execu-  neral  in  general,  1  Chitt.  Qen.  Pract.  Bi4,\ 
tor  is  even  liable  to  pay  for  the  funeral  as        (z)  See  Cowp.  437. — Dougl.  148.— 1  T» 

fitt-  as  he  has  assets  for  that  purpose,  although  R.  399.-3  Wentw.  68, 
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nm  8B»-    oifoUowif  **  liad  before  that  time  done  and  perfonned,  and  bestowed  o&^Vl 
«SNBRAL.  ^^'^  <^d  labor,  care,  diligence,  and  attendance,  in  preaching  and  celebr 

divine  service  in  the  parochial  church  of aforesaid,  for  the  said  defen 

he  the  said  defendant  undertook,"  &c.     (Conclude  as  «m/e,  38.) 

For  com-         The  indebitatus  count  is  as  ante^  37,  inserting  these  ioordsf  '*for  the 
1^^       and  labor,  care,  and  diligence  of  the  said  plaintiff  by  the  «aid  plaintiff,  b«- 
graphs  for  that  time  done,  performed,  and  bestowed,  in  and  about  the  composing ' 
pen!^*     writing  of  certain  paragraphs  for  the  said  defendant,  and  at  his  specia^^< 
stance  and  request,  and  for  the  insertion  and  publication  of  such  paragr 

by  the  said  plaintiff,  in  a  certain  newspaper  called  the for  the  saic 

fendant,  and  at  his  like  special  instance  and  request,  and  being  so  indebl 
&c.     {Conclude  as  ante^  37.) — The  quantum  meruit  thereon  is  as  ante, 
inserting  as  follows^  '*  bad  before  that  time  done,  performed,  and  besto 
other  his  work  and  labor,  care,  and  diligence,  in  and  about  the  composing 
writing  certain  other  paragraphs  for  the  said  defendant,  and  had. also  at' 
like  special  instance  and  request  of  the  said  defendant,  before  that  time  in»9*j 
ed  and  published  such  last-mentioned  paragraphs  in  the  said  newspaper  ca) 
tlie  -.i—  for  the  said  defendant,  he  the  said  defendant  undertook,"  &c.     (i 
elude  as  ante,  88,)  -  ^i 


Forbopk* 
ing,receiv» 
ing,  end 
keeping 
pasaengers 
and  par* 
eels,  and 
the  use  of 
a  shop. 


The  indebitatus  count  is  as  ante^  37,  inserting  these  toorcb,  ^*  for  the  w 
and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff  by  the  § 
plaintiff,  before  that  time  done,  performed,  and  bestowed,  in  and  about 
taking  an  account  of  places  for  passengers,  and  the  booking  and  keepinf 
parcels,  to  be  carried  and  conveyed,  in  and  by  certain  coaches  of  the  said 
fendant,  and  for  the  use  of  a  certain  shop,  in  and  parcel  of  a  certain  dwellt 
house  of  the  said  plaintiff,  before  that  time  occupied  and  used  by  and  with 
[  *87   ]  *said  passengers  and  parcels,  by  and  with  the  sufferance  and  permission 
the  said  plaintiff,  and  at  the.  special  instance  and  request  of  the  said  defen 
ant,  and  being  so  indebted,"  &c.     {Conclude  as  ante^  37.) — J%e  quantum  m 
Tuit  thereon  is  as  ante^  37,  inserting  as  follows^  ^'  had  before  that  time  d 
performed,  and  bestowed  other  his  work  and  labor,  care,  diligence,  and  i 
tendance,  in  and  about  the  taking  an  account  of  places  for  divers  other  passe 
gers,  and  the  booking  and  keeping  divers  other  parcels,  to  be  ccu^ried  and  coi 
veyed  in  and  by  certain  other  coaches  of  the  said  defendant,  and  had  suffer 
and  permitted  a  certain  other  shop  of  the  said  plaintiff  to  be  occupied  and  used 
and  that  the  same  had  accordingly  been  occupied  and  used  by  and  with  the! 
said  last-mentioned  passengers  and  parcels,  he  the  said  defendant  under* 
took,"  &c.     {Conclude  as  ante^  38.) 


IV.   RESPECTING  MONIES. 


For  money      The  indebitatus  count  is  as  ante^  37,  inserting  these  words^  ''for  so  much 
lent  (a).      Qioney  by  the  said  plaintiff  before  that  time  lent  and  advanced  to  the  said  de« 


(a)  See  Lil.  Ent  29. — Plead.  A.    1.—    sufEce,  though  the  loan  was  made  In  foreign 
Rich.  C.  P.  119.— Morg.  6.— This  form  will    coin,  1  Marsh.  33.    5  Taunt.  228.    As  to 


i; 
■I 
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fendantt  at  his  special  instance  and  request,  and  being  so  indebted,"  fcc.  aitricv- 
{Canelmde  a»  onie,  37.)  mts. 

Tlu  indebitahtB  count  is  as  anie^  37,  in$eriing  iheie  vardB^  «*for  so  much  ForrooDey 
money  bj  the  said  plaintiff  before  that  time  paid,  laid  out,  and  expended,  to  ^    ^  ^ 
and  for  the  use  of  ^e  said  defendant,  at  his  like  special  instance  and  request. 
And  being  so  indebted,"  Sec.    {Conclude  a$  onie,  d7») 

• 

7%e  indebitatuB  count  is  as  ante,  87,  inserting  thsse  words,  **  for  so  much  Money 
money  by  the  said  defendant  before  that  time  *had  and  received  to  and  for  recelrcd 
the  use  of  the  said  plaintiff.    And  being  so  indebted,"  &c.     {Conchtds  as  («> 
amUyZ'7.)  I  *^   J 

The  indebitatus  count  is  as  amUej  37,  inserting  that  wordSf  **  for  so  much  "^^ ^^^ 
money  before  that  time  and  then  due  and  payable  firsm  the  said  defendant  to 
the  said  plaintiff)  for  interest  upon  and  for  the  forbearance  of  divers  large 
sums  of  money  before  then  [^lent  and  advanced  by  the  said  plaintiff  to  the  said 
defendant,  at  his  special  instance  and  request,  and  by  him  the  said  plaintiff 
forborne  to  the  said  defendant,  for  divers  long  spaoes  of  time,  before  then 
elapsed,  at  the  like  special  instance  and  request  of  the  said  defendant,  and 
also  for  other  money,  before  that  time  and  then  due  and  payable  from  the  said 
defendant  to  the  said  plaintiff,  for  interest  upon  and  for  the  forbearance  of 

when  this  count  lies,  see  fully,  ante,  vol.  L  Bla.  305.— 3  Wils.  S05.—8  Bla.  Rep^  761. 

304.    For  law  relating  to  contracts  of  loan,  — S.  C.  1  Canipb.  61.)  i  but  damages  in  the 

•ee  3  Chit.  Com.  Law,  309.    Chit.  jun.  on  nature  of  it  mi|^t,  under  circumstances,  be 

Contr.  S  edit.  464  to  466.  giren,  9  Price,  J  34. — It  is  not  reeoTerable 

(fr)  See  Form,  Plead.  A.    1  Morg.  6. — ^Lil.  for  money  bad  snd  received,  lent,  or  on  ac- 

Ent.  31.  43.— See  fully,  ante,  vol.  i.  as  to  count  stated  (19  East,  9S3.— 1  Rose,  399.— 

when  this  count  lies,  304,  5;  and  see  Chit.  3Campb.  496.^4  Taunt.  346);  or  for  mo- 

jun.  Contr.  2  edit.  466  to  474.  ney  paid,  (3  SUrk.  132)^  unless  there  was 

{e^  See  Forms,  Lil.  Ent.  23,  24. — ^Plead.  a  course  of  dealing  allowing  it,  or  some  oth- 

A.  2.  245.    As  to  the  application  of  this  er  implied  or  ej^ress  contract  to  pay  it,  or 

count,  see  fully,  ante,  vo\.i.  305.    Chit.  jun.  unless  the  defendant  made  use  of  the  money 

Contr.  2  edit.  474  to  503.  he  recelTod,  and  did  not  merely  withhold  it. 

(rf)  1  Ventr.    198.— 1   Wentw.    196.-5  (5B.  &  A.815^3  Campb.  103.— I  B.  a  P. 

T.  R.  533.— Palm.  291.-2  RoLRep.  240.  306.— 1  Campb^  50.   129.    2  Campb.  426.) 

As  to  when  a  special  count  for,  is  neces-  Bankers  and  merchants,  by  custom,  are  al- 

sary,  see  ante,  vol.  i.  308.    It  is  a  general  lowed  interest  upon  an  account  stated  (see 

rule  that  the  law  does  not  imply  a  contract  15  East,  223.-4  Taunt.  298. 346.)    Money 

on  the  part  of  the  debtor  to  pisiv  interest  on  awarded  to  be  ptid  on  a  particular  day  car- 

the  sum  he  owes,  although  the  payment  ries  interest  firom  that  day  if  duly  demand- 

of  the  principal  or  debt  may  haye  been  fre-  ed.— 3  Camp.  468.— When  recorerable  on 

quentiy  demanded. — 1  Campb.  50.  2d  Id.  affirmance  of  judgment  in  error,  4  Taunt. 

420.— 1  a  &  P.  307.  4th  Id.  472.— Chit  jun.  346.-2   J.  B.  Moore,  195,  206.— 7  Taunt, 

on  Contr.  195.     But  after  a  lapse  of  time  458,   592. — 1   J,   B.  Moore,   322,  481. — 8 

and  repeated  demands,  and  wrongful  with-  Taunt.  245.— 1  Jac.  Sl  Walk.   168.     An 

holding  the  debt,  a  jury  may  give  mterest  as  auctioneer  is  not  in  general  liable  to  pay  in- 

damages,  see  3  Bingh.  353  ;  sed  vide  9  B.  &  terest  on  a  sum  deposited  in  his  hands  on  a 

Cres.  380.    When  recoyerable  on  bills,  see  sale  by  auctioQ. — 8  Taunt.  45.^A    bond 

Chit  on  Bills,  7th  ed.  420.    5  B.  ft  A.  204.  conditioned  for    the  payment  of    money, 

40. — ^2  Chit.  R.  234. — 1  D.  &  R.  16. — Inte-  without  naming  any  day,  carries   interest 

rest  is  not  recoverable  on  a  debt  for  goods  from  the  date,  7  T.  R.  124. — 15  East,  925  ; 

•old,  even  on  limited  credit.    (12  East,  419.  when  interest  stops,  ChiL  on  Bills,  7th  edit. 

Campb.  429  ;  but  see  2  B.  Sl  P.  337. —  422  ;  as  to  the  amount  of,  see  Id.  76,  83  to 


to  give  a  bill  in  payment,  13  East,  98.— It  is    Gen.  Pract.  498] } 
not  recoverablo  for  work  and  labor  (1  H. 
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RcflPtcT-   divers  other  large  turns  of  raoney  before  theti]{e)  due  aiid  owing  from  tfie  9mA 
iNG  MO-     defendant  to  the  said  plaintifTy  and  by  the  said  plaintiff  forborne  to  the  said 


lilBS. 


defendant,  for  divers  long  spaces  of  time,  before  then  elapsed,  at  the  like  spe- 
cial instance  and  request  of  the  said  defendant,  and  being  so  indebted,  he  the 
said  defendant,"  &€.     {Conclude  as  ante,  37.) 

[  *89  ]  '^The  indebitatus  count  is  as  ante^  37,  inserting  these  words j  ^*  for  the  wovfc 
For  work,  and  labor,  care  and  diligence  of  the  said  plaintiff  by  the  said  plaintiff,  before 
TOld  ^nd    ^^  ^™®  done,  performed,  and  bestowed,  in  and  about  the  business  of  the 


on  the  mo-  said  defendant,  and  for  the  said  defendant,  and  at  his  special  instance  and 
Sf  ^o^e  "^  quest,  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  diyeis 
count  (/)  goods,  wares  and  merchandize,  by  the  said  plaintiff,  before  that  time  sold  and 
^  ^'  delivered  to  the   said  defendant,  and  at  his  special  instance  and  request,  and 

also  in  the  further  sum  of  £ of  like  lawful  money,  for  money  by  the  said 

plaintiff,  before  that  time  lent  and  advanced  to,  and  paid,  laid  out,  and  ex- 
pended for  the  said  defendant,  and  at  his  like  special  instance  and  requestf 

and  also  in  the  further  sum  of  £ of  like  lawful  money,  for  other  money 

by  the  said  defendant,  before  that  time  had  and  received  to  and  for  the  use  of 
the  said  plaintiff,  and  being  so  indebted,  he  the  said  defendant,  in  considera- 
tion thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vemte) 
aforesaid,  undertook,  and  then  and  there  foithfully  promised  ike  said  plaintiff 
to  pay  him  the  said  several  sums  of  money  in  this  count  mentioned,  when  he 
the  said  defendant  should  be  thereunto  afterwards  requested." 

On  an  TTie  indebitatus  count  is  as  anie^  37,  inserting  tJiese  toordsj  "  upon  and  by 

inade^  bv    ^'^^^^  ^^  *  certain  award  jnade  by  E.  F.  upon  and  by  virtue  of  a  certain  sub- 

an  arfoitra-  mission  before  that  time  made  by  the  said  plaintiff  and  the  said  defendant  to 

^^{g)'       the.  award,  order,  and  determination  of  the  said  E.  F.  of  and  concerning  all 

matters  in  difference  then  depending  between  the  said  plaintiff  and  defendant, 

and  upon  and  by  virtue  of  which  said  reference,  the  said  £.  F.  had  then  and 

there  awarded  that  the  said  defendant  should  pay  a  certain  sum  of  money,  to 

wit,  the  said  last-mentioned  sum  of  money  to  the  said  plaintiff,  and  being  so 

indebted,  he  the  said  defendant,  in  consideration  thereof,"  &c.     {Conclude  as 

anie^  37.) 

[  *90  ]  *The  indebitatus  count  is  as  ante,  37,  inserting  these  \oordsj  **  upon  and  by 
^"  J!i"  virtue  of  a  certain  award  or  umpirage  made  by  one  E.  F.  upon  and  by  virtue 
umpirage    of  a  certain  submission  before  that  time  made  and  entered  into  by  the  said 

(c)  If  brevity  be  desired  leave  out  the  indebUatuM  count  is  applicable,  may  be  in- 

words  between  brackets.  eluded  in  one  count,  and  the  plaintiff  will 

(/)  This  count  is  usually  used  immedi-  succeed  pro  toiUo,  though  he  only  prove  one 

ately  before  the  account  staled,  and  breach.  -  of  such  contracts,  ante,  vol.  i.  301. 

In  order  to  avoid  expense,  it  may  frequently  {g)  This  count  is  frequently  added  to  the 

be  advisable,  especially  against  a  prisoner,  special  count  on   an  award,  post,  841 ;  see 

to  adopt  this  count,  which  is  recommended  the  notes  there.     {  That  the  common  count 

in  8  Saund.  122  a.  n.  2,  and  is  clearly  sus-  is  sustainable  see  observation  of  Bayley,  B. 

tainable,  see  Cro.  Jac.  245.— Yelv.  175.—  in  Crump  v.  Udnay,  3  Tyr.  279.  { 

1  Brownl.  EnL  71.— 8  fil.  Rep.  910.    Any  {h)  See  the  note  to  the  last  count, 
number  of  causes  of  action,  to  which  the 


(1)    {  See  Ralhbun  v.  Emigh,  6  Wend.  Rep.  409,  410. } 
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plaintiff  and  the  said  defendant  to  the  award,  order,  and  determination  of  6.  abspkct- 
H.  and  I.  E«  of  and  concerning  all  matters  in  difference  then  depending  be^  ^^^  "^^' 


i«s. 


tweeo  the  said  plaintiff  and  the  said  defendant,  and  thereby  empowering  the 
said  6*  H.  and  L  K*  in  case  they  should  not  agree  in  making  such  award,  to 
appoint  a  third  person  to  award,  determine,  and  finally  settle  the  said  matters 
ID  difference,  and  whereupon  the  said  G.  H.  and  I.  E.  not  agreeing  in  mak* 
ing  the  said  award,  and  by  virtue  of  the  aforesaid  power,  by  and  with  the  con- 
sent and  approbation  of  the  said  plaintiff  and  defendant,  nominated  and  ap-  ^ 
pointed  the  said  £•  F.  as  an  umpire,  to  award,  order,  and  finally  determine  of 
and  concerning  all  matters  in  difference  between  the  said  plaintiff  and  die 
said  defendant;  and  upon  and  by  virtue,'*  &c«  (Conclude  as  in  ike  last  pre^ 
cedent.)  • 

And  whereas  also  the  said  defendant  aflerwards,  to  wit,  on  the  day  and  year  On  an 
last  aforesaid,  at,  &c.  (venue)  aforesaid,  accounted  with  the  said  plaintiff  of  ^^^?^'lr^^ 
and  concerning  divers  other  sums  of  money  from  the  said  defendant  to  the 
said  plaintiff,  before  that  time  due  and  owing,  and  then  in  arrear  and  unpaid, 
and  upon  such  accounting  the  said  defendant  was  then  and  there  found  to  be 
in  arrear  and  indebted  to  the  said  plaintiff  in  the  further  sum  of  £ —  of  like 
lawful  money,  and  being  so  found  in  arrear  and  indebted,  he  the  said  defend- 
ant undertook,  &c«     (Conclude  as  ante,  37.) 

Nevertheless  the  said  defendant  not  regarding  his  said  several  promises  and  Common 
undertakings,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  ^^^^^  ^*)' 
deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet  paid  the 
said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof,  to 
the  said  plaintiff  (although  often  requested  so  to  do  (/))  (or,  "  although  he  the 
said  defendant,  afterwards,  to  wit,  on,  ^c,  last  aforesaid,  at,  ^c.  aforesaid, 
toas  requested  by  the  said  plaintiff  so  to  do,**  (m) ;  but  the   said  defendant  to 
pay  him  the  same  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
Defect  and  refuse.  To  *the  damage  of  the  said  plaintiff  of  £ —  and  therefore  f  «9i  1 
he  brings  his  suit,  &c« 

^  John  Doe, 
Fledges  to  prosecute  I  and 

I  Richard  Roe. 

l^OrifinC.P.  omit  the  pledges."] 

(f)  See  forms.  Plead.  A.  3,  4.   Morg.  7.  Saand.  235,  n.  6.     I'Stra.  231.    As  to  this 

Of  its  utility  and  form  in  general,  ante,  vol.  common  breach  in  general,  see  ante,  toL  L 

i.  308.  300.  V 

{k)  See  forms,  Plead.  A.  32,  3. — Rich.  C.        (/)  This  is  termed  the  lieet  aapius  requisi^ 

P.  119.— Morg.  8 — This  breach,  from  the  Cim,  Com.  Dig.  Pleader,  C.  70. 
language  of  it,  is  obviously  only  applicable        (m)  Sometimes    this  special    request    ia  ^ 

to  counts  on  promises  to  pa^  money.    If  the  necessary,  see  Com.  Dig.  Pleader,  C.  69^ 

declaration  be  at  the  suit  of  several,  it  does  70. — 1  Saund.  33,  n.  2. — See  ante»  vol.  \, 

not  seem  necessary  to  aver,  that  the  defend-  287. 
am  did  not  pay  either  of  the  plaintiifs,  1 
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V.  RELATUro  TO    THE  CHARACTER    IN  WHICH  THtB   ]>tAIfftIFV  flUBSy    OR  THE 

DEFENDANT  18  8VED. 

Fir$U — Surviving  Partnert* 

By  a  sor-        The  camfnencemeHt  is  aa  in  ordinary  ctueSf  $w  ihefarm^  anUy  12  to  20* 
partner      State  the  subject-matter  of  complaint  thus*  ^'  For  that  whereas  the  said  defend- 
on  promi*  ant  in  the  life-time  of  one  £•  F.  since  deceased  (o),  to  wit*  OHf  fcc.  (e)  vt^ 
both  part-  ^^*  {vtimu)  was  indebted  to  the  said  plaintiff  and  the  said  £•  F.  in  the  sum 
ners  (n)«     of  £ —  {p)  of  lawful  money  of  Great  Britain,  for  the  work  and  labor,  care, 
and  diligence,  of  the  said  plaintiff  and  £.  F.  by  the  said  plaintiff  and  £.  F«  be- 
fore that  time  done,  performed,  and  bestowed  for  the  said  defendant,  and  at  his 
special  instance  and  request*     {Any  other  debU  *  as  for  goods  sold^  i^c.  is  to 
be  described  in  the  same  manner.)    And  being  so  indebted,  he  the  said  defend- 
ant in  consideration  thereof,  afterwards,  and  in  the  life-time  of  the  said  £•  F. 
to  wit,  on  the  day  and  year  aforesaid,  at,  jic;  {venue)  aforesaid,  undertook," 
&c.  (laying  the  promises  to  both  the  partners^  as  ante^  37.) — The  ^tMHi^iiiitme- 
ruU  is  as  follows^  ^'  and  whereas  also  afterwards,  and  in  the  life-time  of  the 
said  £•  F.  since  deceased,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  («e- 
nue)  aforesaid,  in  consideration  that  the  said  plaintiff  and  £.  F.  at  the  like  spe- 
cial instance  and  request  of  the  said  defendant,  had  before  that  time  done,  &c. 
['*92  ]     \^Here  state  the  ''^subject-matter  of  the  debt^  and  the  promise  to  have  been  mads 
to  both  the  partners,^  And  the  said  plaintiff  avers,  that  he  and  die  said  £•  F.  in 
his  life-time,  therefore  reasonably  deserved  to  have,  &c.  {as  ante^  38.)  where- 
of the  said  defendant  afterwards,  and  in  the  life-time  of  the  said  £.  F.  to  wit, 
on  the  day  and  year  aforesaid,  there  had  notice*     [^Here  insert  the  account 
stated^  with  both  the  partnersj  and  the  promise  to  them ;  and  if  the  transactian 
be  for  goods  sold^  ^c.  or  on  the  money  counts^  such  counts  are  to  be  framed  as 
Breach       above.     State  the  breach  thus."}     Nevertheless  the  said  defendant  not  regard- 
^f '*  ing  his  said  promise  and  undertaking,  but  contriving  and  intending  to  deceive 

and  defraud  the  said  plaintiff  and  £.  F.  in  the  life-time  of  the  said  £•  F*  and 
the  said  plaintifi^  since  the  death  of  the  said  £•  F.  in  this  behalf,  hath  not  as 
yet  paid  the  said  seyeral  sums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  plaintiff  and  £.  F.  or  either  of  them,  (although  often  re- 
quested so  to  do) ;  but  he  to  do  this  hath  hitherto  wholly  refused,  and  still  doth 
refuse  *  to  pay  the  same  to  the  said  plaintiff.  To  the  damage  of  the  said  plain- 
tiff of  iS —  and  therefore  he  brings,  his  suit,"  &c« — ^Fledges,  &c.  (Omit 
Pledges  if  the  action  be  in  C.  P.) 

(n)  See  forms,  LiL  EnL  34. — Plead.  A.  4.  scribe  the  party  as  UUe  partner^  without 

As  to  this  count  in  general,  see  2  Saund.  showing  his  death.    See  1  Harr.  &  Wol. 

121,  122. — 6  Esp.  Rep.  32. — Vin.  Ab.  Part-  108 ;  but  according  to  Underbill  v.  Harney, 

ners,  D.— 3  T.  R.  433.-5  T.  R.  493.—  3  Dowl.  495,  the  omission  of  the  words 

Ante,  vol*  i.  11 »  183. — The  plaintiff  must  "since  deceased,'*  in  a  declaration,  is  no 

sue  as  surviving  partner,  4  B.  &  A.  374.—  ground  of  demurrer. 

6  J.  B.  Moore,  332.-2  Stark.  356.— See  2  {v)  It  is  usual  to  insert  a  dav  before  the 

Marsh.  319.— 6  Taunt  597.  S.  C.     Ante,  deatn  of  the  deceased  partner,  but  the  pre- 

vol.  i.  U. — The  surrivor  may  include  a  de-  else  day,  whether  before  or  after  the  death, 

mand  due  in  his  own  right,  ante,  vol  i.  12,  is  immaterial. 

183.  (p)  Any  sum  enough  to  cover  the  real 

(o)  It  would  be  falal  in  an  ^jfidavU,  and  demand, 

unteichnical  in  a  declaration,  merely  to  de-  {q)  See  forms,  Plead.  A.  35. 
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If  the  debt  be  considerable,  or  the  deceased  partner  Juts  been  dead  six  years ;  i^t  bvrvi. 
or  it  may  on  any  other  account  be  advisable  for  the  plaintiff  to  avail  hint'      ^^rt- 
self  of  a  promise  or  acknowledgement  to  him  since  the  death  of  his  part"      nsrs. 
ner,  insert ,  at  the  above  asterisk^  before  the  conclusion,  the  following 
counts.     See  3  East,  409, 

And  whereas  also  the  said  defendant  afterwards,  and  in  the  life-time  of  the  Counts  on 
said  E.  F.  deceased,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  {^^j*** 
aforesaid,  was  indebted   to  the  said  plaintiff  and  £.  F.  in  the  further  sum  of  surriving 
J^ —  of  like  lawful  money,  for  the  work  and  labor,  care,  and  diligence,  of  the  ^*^'*!f  ^i^ 
said  plaintiff  and  £.  F.  by  them  before  that  time  done,  performed,  and  bestow-  due  before 
ed  for  the  said  defendant,  and  at  his  special  instance  and  request ;  and  also  in  ^®  death, 
the  further  sum  of  £ —  of  like  lawful   money,  for  divers  goods,  merchandize, 
and  chattels,  by  the  said  plaintiff  and  £•  F.  before  that  time  sold  and  delivered 
to  the  said  defendant,  *and  at  his  like  special  instance  and  request ;  and  also    [  *9Z  ] 
in  the  further  sum  of  jg*-  of  like  lawful  money,  for  money  by  the  said  plain- 
tiff and  the  said  £.  F.  before  that  time  lent  and  advanced  to,  and  paid,  laid 
out,  and  expended  for  the  said  defendant,  and  at  his  like  special  instance  and 
request ;  and  also  in  the  further  sum  of  £ —  of  like  lawful  money  for  the  mo- 
ney by  the  said  defendant  before  that  time  had  and  received,  to  and  for  the  use 
of  the  said  plaintiff  and  the  said  £•  F.     And  the  said  defendant  being  so  indebt- 
ed, and  the  said  several  sums  of  money  in  this  count  mentioned,  being  and  re* 
maining  wholly  due,  unpaid,  aad  unsatisfied,  he  the  said  defendant  in  conside- 
ration thereof  afterwards,  and  afler  the  death  of  the  said  £•  F«  to  wit,  on, 
&c.  (r)  at,  &c.  {venue)  aforesaid,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  plaintiff  to  pay  him  the  said  several  sums  ofmoney  in  this  count 
mentioned,  when  he  the  said  defendant  should  be  thereunto  af^rwards  request- 
ed.— IJidd  the  account  stated  with  the  plaintiff  of  monies  due  to  him  only,  and 
in  the  breach  refer  only  to  the  counts  in  which  the  promises  are  stated  to  have 
been  made  to  the  plaintiff  idone^  and  conclude  as  usual,'}     To  the  damage  of 
the  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &c« 

• 
If  the  plaintiff  declare  in  other  counts^  as  he  may{l  B*  jfy  A,  29.  2  Chit.  Counts  on 

Rep.  436.  3  T.  R.  433.  6  T.  R.  493.     1  Esp.  Rep.  47.  2  T.  R.  476*     6  T.  Promises 

for  work 
R,  582.)  for  money  due  to  him  after  the  death  of  his  partner,  and  on  a  con-  &c.  by  the 

tractjnerely  with  himself,  insert  those  counts  after  the  conclusion  to  the  others,  plaintiff 

at  the  asterisk,  or  if  the  last  set  of  counts  be  also  insertedj  introduce  the  follow* 

ing  counts  immediately  before  the  last  count  stated. 

And  whereas  also  the  said  defendant,  to  wit,  on,  &c.  at,  &c.  was  indebted 
to  the  said  plaintiff,  &c.  \^Proceed  in  the  usual  form  at  the  suit  of  one  plaintiff 
only,  making  the  breach  to  these  counts  only,  and  not  noticing  the  deceased 
parties.'] 

^^Commencement  as  usual  as  informs,  ante,  12  to  20.]     "  For  that  whereas     [  *94  ] 

the  said  defendant  and  one  £.  F.  in  his  life-time,  now  deceased,  and  who£&  ■^S''**^^'  ^ 

'  surviYing 

partner  for 

(r)  It  13  usual  to  in^iert  a  day  aAer  the    before  the  title  of  declaration  will  do.  goods  sold, 

death  of  the  deceased  partner,  but  any  day        (cf)  See    forms,  2  Rich.  C.  P.  92* — Lil«  &c.  («}. 
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FART- 
NBR. 


AflAiMST  A  the  said  defendant  hath  survived,  on,  &c.  (i)  at,  &c.  were  indebted  to  the  said 
svRTiTiNQ  pij^jn^ff  fof  ti,^  ^ork  and  labor,  care,  and  diligence,  of  the  said  plaintiff,  by 
the  said  plaintiff  before  that  time  done,  performed,  and  bestowed,  for  the  said 
defendant  and  E.  F.  at  their  special  instance  and  request ;  and  being  so  in- 
debted, they  the  said  defendant  and  E.  F.  in  consideration  thereof,  ailerwardsy 
and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  aforesaid,  undertook,"  &c.  {as  ante,  37.) — Quantum  meruit  as  folhtts: 
"  And  whereas  also  afterwards,  and  in  the  life-time  of  the  said  £.  F.  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  Uke  special  instance  and  request  of  the  said  defendant  and  £• 
F.  had  before  that  time  done,  performed,  and  bestowed  other  his  work  and 
labor  for  the  said  defendant  and  E.  F.  they  the  said  defendant  and  £.  F. 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
so  much  money  as  he  therefore  reasonably  deserved  to  have  of  the  said  de- 
fendant and  E.  F. ;  and  the  said  plaintiff  avers,  that  he  therefore  reasonably 
deserved  to  have  of  the  said  defendant  and  E.  F.  the  further  sum  of  £ — 
whereof  the  said  defendant  and  E.  F.  aflerwards,  and  in  the  life-time  of  the 
said  £•  F.  on  the  day  and  year  aforesaid,  there  had  notice.  Nevertheless  the 
said  defendant  and  E.  F.  in  the  life-time  of  the  said  E.  F.  and  the  said  de- 
fendant, since  the  death  of  the  said  E.  F.  not  regarding  the  said  several 
promises  so  by  them  made  as  aforesaid,  but  contriving  to  deceive  and  defraud 
the  said  plaintiff,  have  not,  nor  hath  either  of  them  as  yet  paid  the  said  severe) 
sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof  to  the  said  plain- 
tiff (although  oflen  requested  so  to  do).  But  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiff,  the  said  defendant  and  E.  F.  in  the  life-time  of 
the  said  E.  F.  wholly  refused,  and  the  said  defendant  hath  ever  since  the 
death  of  the  said  E.  F.  hitherto  wholly  refused,  and  still  refuses  so  to  do. 
[See  ohservaHons^  ante^  92.  //  may  he  advisable  here  to  insert  the  foUowin 
counts  on  promises  by  the  surviving  partner^  which  may  be  joined  («).] 


Breach. 


yy 


Counts  on 
promises* 
oy  defend- 
ant after 
the  death 
of  his 
partner. 
t*95]. 


And  whereas  also  the  said  defendant  and  E.  F.  afterwards,  and  in  the  life- 
time of  the  said  E.  F.  now  deceased,  to  wit,  on  the  day  and  year  aforesaid, 
att  &c.  {venue)  aforesaid,  were  indebted  to  the  said  plaintiff  in  the  further  sum 
4q(  £ —  of  like  lawful  money,  for  the  work  and  labor,  care,  and  diligence,  of 
the  said  plaintiff,  by  the  said  plaintiff  before  that  time  done,  performed,  and 
bestowed,  in  and  about  the  business  of  the  said  defendant  and  E.  F.  and  for 
the  said  defendant  and  E.  F.  and  at  their  special  instance  and  request ;  and 
also  in  the  further  sum  of  iS—  of  like  lawful  money,  for  divers  goods,  wares, 
and  merchandize,  by  the  said  plaintiff  before  that  time  sold  and  delivered  to 
the  said  defendant  and  £•  F.  and  at  their  like  special  instance  and  request ; 
and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  money  by  the 
said  plaintiff  before  that  time  lent  and  advanced  to,  and  paid,  laid  out,  and 
expended  for  the  said  defendant  and  E.  F.  and  at  their  like  special  instance 

Ent.  34.  against  one  partner  after  ontlawry  Rep.  406.    [Johns.  Ca.  406.] 

of  the  other,  ib.  44.— Ante,  8. — As  to  these  (<)  It  is  usual  tt>  insert  a  day  before  the 

counts,  Comb.  383. — Vin.  A  b. Partners,  D.—  death  of  the  deceased  partner,  but  any  day 

2  T.  R.  478.-6  T.  R.  363. — 4  Campb.  34.  before  the  title  of  the  declaration  will  do. 

-^Thedefendant  need  not  be  declared  against  (u)  5T.  R.  493. — 1  Esp.  Rep.  47. — 2  T. 

as  surviving  partner,  1  B.  8t  A.  89,-2  Chit.  R.  476.-6  T.  R,  Ri*  - '  ^  t  A.  29. 
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bdA  request ;  and  also  in  the  further  suni  of  £ —  of  like  lawful  money,  for  aoaihst 
other  money  by  the  said  defendant  and  £.  F.  before  that  time  had  and  received  ^  ^^^^^' 


8URVI< 
V1N6 


to  and  for  the  use  of  the  said  plaintiff,  and  being  so  indebted,  and  the  said  part- 
several  sums  of  money  in  this  count  mentioned  being  and  remaining  wholly  ^^^' 
due  and  owing,  unpaid  and  unsatisfied,  he  the  said  defendant  in  consideration 
thereof  ailerwards,  and  after  the  death  of  the  said  £.  F.  to  wit,  on,  (v)  &c.  at* 
&c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  pay  him  the  said  sum  of  money  in  this  count  mentioned  when  he  the 
said  defendant  should  be  thereunto  ailerwards  requested,  {^dd  an  account 
stated^  and  breach.) 

[If  there  be  any  cause  of  action  arising  against  defetidant  otherwise  than  as 
aurvicing  partner^  insert  tl,  not  noticing  the  deceased,  and  conc/fcdo  with  the  ac" 
count  siaiedf  and  6reoc&.] 


Secondly  i — Husband  and  Wife. 


BT  HUS- 
BAND  AMD 
WIFK. 


■      (tQ  wit.)    A.  B.  and  G.  his  wife,  complain  of  D.  £.  being,  &c.  (or  if  By  bus* 
t»  C  P,  or  Exchequer^  state  the  commencement  as  in  formsj  ante^  17,  20.)  band  and 
For  that  whereas  the  said  def<Nidant,  whilst  the  said  C.  was  sole  and  unmarriedt  work,  &c. 
to  wit,  on,  &c.  (or)  at,  &c.  was  indebted  to  the  said  C.  in  tlie  sum  of  j& —  o£  by  wife  be- 
lawful,  &c.  for  the  work  and  labor  of  the  said  C.  by  the  said  C*  before  that  riage  (w). 
time  done,  performed,  and  bestowed  for  the  said  defendant,  and  at  his  special 
instance  and  request  (or,  for  divers  goods,  wares,  and  merchandize,  by  the 
said  €•  before  that  time  sold  and  delivered  to  the  said  defendant,  &c.)  and  be- 
ing so  indebted,  he  the  said  defendant  in  consideration  thereof  afterwards,  and 
whilst  the  said  C.  was  sole  and  unmarried,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said 
C.  to  pay  her  the  sum  of  money  when  he  the  said  defendant  should  be  there- 
unto ailerwards  requested. — The  quantum  meruit  thereon  is  as  follows  : — And 
whereas  also  aAerwards,  and  whilst  the  said  €•  was  sole  and  unmarried,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  in  consideration  that  the  said 
€•  at  the  like  special  instance  and  request  of  the  said  defendant,  bad  before 
that  time  done,  performed,  and  bestowed  other  her  work  and  labor  for  the  said 
defendant,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  promi- 
sed the  said  C.  to  pay  her  so  much  money,  as  she  therefore  reasonably  deser- 
ved to  have  of  the  said  defendant ;  and  the  said  plaintiffs  aver,  that  the  said  C. 
whilst  she  was  sole  and  unmarried,  therefore  reasonably  deserved  to  have  of 
the  said  defendant  the  sum  of,  &c.  whereof,  &c.     {As  ante^  38.     Add  the 
money  counts^  and  the  account  stated  with  the  feme  before  marrittge,)     Yet  the  Breach, 
said  defendant  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  deceive  and  defraud  the  said  G.  whilst  she  was  sole  and  un- 

{v)  Bee  ante,  n.  (a),  p.  93.  suit  of  Baron  and  Feme,   sole    trader^   1 

(to)  Whenever  the  wife  joins,  her  interest  VVentw.  381,  ante,  22. 
muBi  appear,  2  Bla.  Rep.  1236.    How  to        (x)  It  is  usual  to  insert  a  day  before  the 

»ue,  anU    when    husband    and   wife    may  marriage,  but  any  day  before  the  title  of 

join,  Me  ante,  vol.  i.    See  a  form  at  the  the  declaration  will  suffice. 
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WIFE. 


Bt  Hu»«  married,  and  the  said  plaintiiTs  siDce  their  intermarriage,  in  this  behalf,  hath  tiot 
Band  ihd  ^g  y^^  p^^j  i]^q  g^id  sums  of  money,  *or  any  part  thereof,  to  the  said  plain- 
tiffs (^),  or  either  of  them  (although  often  requested  so  to  do).  But  he  to  do 
this  hath  hitherto  wholly  refused «  and  still  doth  refuse  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiffs.  To  the  damage  of  the  said  plaintiffs  of  £ — 
and  therefore  they  bring  their  suit,  &c* 

Fledges,  &c.  {Omit pledges tf in  C.  P.) 


tAgainst 
husband 
and  wife 
for  work, 
&C.  done 
for  wife 
before 
marriage 


breach. 


t*97] 


— -^  (to  wit)  A.  B.  complains  of  C.  D.  and  E.  his  wife  being,  &c.  (or  if  in 
C.  P.  or  Exchequer^  state  the  commencement  accordingly*)  For  that  whereas 
the  said  £.  whilst  she  was  sole  and  unmarried,  to  wit,  on,  &c.  (a)  at,  &c.  was 
indebted  to  the  said  plaintiff  for  the  said  work  and  labor,  &c.  before  that  time 
done,  &c.  by  the  said  plaintiff,  for  the  said  E«  and  at  her  {b)  special  instance 
and  request,  and  being  so  indebted,  she  the  said  E*  in  consideration  thereof 
afterwards,  and  whilst  she  the  said  E.  was  sole  and  unmarried,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  &c.  as  ante^  37,  stating 
the  promise  to  have  been  by  the  wife  only.  The  quantum  meruit  thereon  is  as 
foUows : — ^And  whereas  also  afterwards,  and  whilst  the  said  E.  was  sole  and 
unmarried,  to  wit,  on  the  day  and  year  aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  like  special  instance  and  request  of  the  said  E.  had  before  that 
tune  done,  performed,  &c.  for  the  said  E.  she  the  said  E.  undertook,  &c.  and 
the  said  plaintiff  avers  that  he  therefore  reasonably  deserved  to  have  of  the 
said  E.  whilst  she  was  sole  and  unmarried,  the  further  sum  of,  &c.  whereof 
the  said  E.  afterwards,  and  whilst  she  was  sole  and  unmarried,  to  wit,  on  the 
day  and  year  aforesaid,  there  had  notice.  {Add  the  monies  and  account  stated 
by  the  feme  before  marriage,)  Tet  the  said  E.  whilst  she  was  sole  and  un- 
married, and  the  said  defendants  since  their  intermarriage,  not  regarding  the 
said  several  promises  and  undertakings  of  the  said  E.  but  contriving  to  deceive 
and  defraud  the  said  plaintiff  in  this  behalf,  have  not  nor  hath  either  of  them 
as  yet  paid  the  said  several  sums  of  money,  or  any  of  them,  or  any  part  there- 
of, to  the  said  ^plaintiff,  (although  often  requested  so  to  do)  but  to  pay  the 
same  or  any  part  thereof  to  the  said  plaintiff,  the  said  E.  whilst  she  was  sole 
and  unmarried,  wholly  refused,  and  the  said  defendants  have,  ever  since  their 
intermarriage,  hitherto  wholly  refused,  and  still  doth  refuse  so  to  do,  to  the 
damage  of  the  said  plaintiff,"  &c«  (asusucU.) 


Bt  ASSiG- 
NEES. 

By  assig* 
nees  of  a 
bankrupt 
for  work, 
&e.  before 
the  bank* 
ruptcy(c). 


Thirdly^ — Assignees  of  Bankrupis  or  Insolvents. 
Commencement  as  ante,  33,  and  then  proceed  thus.     For  that  whereas  thd 


(y)  As  to  the  language  of  the  breach,  see 
3  Wils.  S08.— 1  Ld.  Raym.  284^—1  Vent. 
119.— 2  Rich.  C.  P.  293. 

(z)  See  form,  Lil.  Ent.  27.  No  count  on 
a  promise  by  the  feme,  or  by  the  husband 
during  the  coverture,  should  be  added.  1 
Taunt.  212.— Palm.  313. 

(a)  See  ante,  n.  (6). 

lb)  This  is  a  material  averment,  3  J,  B. 
Moore,  303,-1  J,  B,  Moore,  120. 


(c)  See  form.  Plead.  A.  44.  This  form  of 
declaring,  without  setting  out  the  petition- 
ing creditor's  debt,  commission,  &c.  is  set- 
tled to  be  good.  Lutw.  274.  277.-2  Ld* 
Raym.  1648. — CartB.  29.  When  an  as- 
signee has  been  removed,  the  last  assignee 
may  sue  as  assignee  generally,  without  nam- 
ing the  former  assignee,  6  G.  4.  c.  16.  s.  67. 
— 10  East,  61. — ^Whcn  assignees  should  de- 
clare without  naming  themselves  assignees, 
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said  derendant,  od,  &c«  {d)  at,  &c.  was  indebted  to  the  said  E.  F.  (e)  (the   bt  assig* 
bankrupt)  before  he  became  bankrupt,  in  the  sum  of  £ —  (/)  of  lawful  jnoney    ^bank^*^ 
of  Great  Britain,  for  the  work  and  labor,  care,  and  diligence,  of  the  said  E.  F.      rupt. 
by  the  said  E.  F.  before  that  time  done,  performed,  and  bestowed  for  the  said 
defendant,  and  at  his  special  instance  and  request,  and  being  so  indebted,  he 
the  said  defendant^  in  consideration  thereof)  aAerwards,  and  before  the  said 
£.  F.  became  bankrupt)  to  wit,  on  the  day  and  year  aforesaid,  at,  &c  afore- 
said, undertook,  8tc,     Canclt$de  <m  an^e,  37,  stating  the  promise  to  hone  been 
to  the  bankrupt,) — '^The  quantum  meruit  is  as  follows: — ^And  whereas  also,    [  *98  ] 
ailerwards,  and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  that  the  said  E.  F. 
at  the*  like  special  instance  and  request  of  the  said  defendant,  had  before  that 
time  done,  performed,  &c«  {stating  the  promise  to  have  been  to  the  bankrupt,) 
And  the  said  plaintifls  aver  that  the  said  E.  F.  before  he  became  bankrupt, 
therefore  reasonably  deserved  to  have,  &c.  whereof  the  said  defendants  after- 
wards, and  before  the  said  E.  F.  became  a  bankrupt,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  aforesaid,  had  notice.     {Jldd  other  countsj  according 
to  the  claim  in  dispute^  and  an  account  statedy  and  state  a  breach  thus :) — Tet  Breach. 
the  said  defendant,  not  regarding  his  promises  and  undertakings,  but  contriv- 
ing to  deceive  and  defraud  the  said  E.  F.  before  he  became  bankrupt,  and  the      *'*" 
said  plaintiffs,  as  assignees  as  aforesaid,  since  the  said  E.  F.  became  bank- 
rupt, in  this  behalf,  hath  not  as  yet  paid  the  several  sums  of  money  or  any  or 
either  of  them,  or  any  part  thereof,  to  the  said  E.  F.  before  he  became  bank- 
rupt, or  to  the  said  plaintiffs,  or  either  of  them,  since  the  said  E«  F.  became 
buikrupt  (although  oflen  requested  so  to  do.)     But  he  to  do  this  hath  hitherto 
wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintifis,*    To  the  damage  of  the  said  plaintiffs,  as  assignees  as  afore- 
said, of  jS and  therefore  they  bring  their  suit,  &c. 

Fledges,  &c.  {Omit  pledges  if  in  C,  P.) 

As  to  Ihe  joinder  of  different  counts  in  an  action  by  assignees,  see  3  T.  R, 
433,779;  ante,  vol,  i,  184,  When  there  has  been  any  promise  or  acknoW' 
ledgment  to  the  assignees.,  or  cause  of  action  accruing  after  the  act  of  bank- 
ruptcy^  it  is  expedient,  at  the  asterisk,  to  add  the  following  counts : 

*And  whereas  also  the  said  defendant,  before  the  said  E.  F.  {the  bank-    [  *99  ] 
rupt)  became  bankrupt,  to  wit,  on,  &c.(^)  at,  &c«  was  indebted  to  the  said  E.  ^'helike 

on  prom- 
see  Cowp.  569,  ante,  vol.  L  16.    As  to  join-  ral  commissions,  to  recover  a  debt  due  to  11^0^;^° 
der  of  different  demands,  see  3  T.  R.  433,  the  joint  estate,  ante,  33.  !.         rF' 
T79,  oate,  vol.  i.  J6,  184*    The  assignees  of       (d)  It  is  usual  to  insert  a  day  before  the  the  bank- 
two  persons  may  describe  themselves  as  as-  bankruptcy,  but  any  day  before  the  title  of  ruotcvf/^ 
signees  of  one  for  a  separate  demand,  3  the  declaration  will  do.  "    j\Sh 
Campb.  399.  and  as  to  how  assignees  should        (e)  Th»  bankrupt  might    be    described 
describe  themselves,  see  ante,  vol.  i.   16.  throughout  under  the  terms  of  "the  said 
Where  the  plaintiffs  sue  as  assignees  of  sev-  bankrupt,*'  or  if  there  be  several,  "  the  said 
eral  bankrupts,  for  money  had  and  received,  bankruptSy*^  and  in  the  latter  case,  for  brevity 
and  some  of  the  money  was  received  before  sake,  ii  would  be  desirable, 
the  bankruptcy  of  either  of  the  parties,  and        (/)  Any  sum  enough  to  cover  the  real 
some  after  the  bankruptcy  of  one,  and  be-  claim. 

fore  that  of  the  others,  the  counts  must  be        (g)  When  not   necessary,    Cowp.    569. 

framed  accordingly,  3  B.  &  P.  465  ;  and  see  Wightw.  65. 

a  form  of  commencement  of  declaration  by        {h)  It  is  usual  to  insert  a  4|y  before  tha 
assignees  of  several  bankrupts,  imder  seve-    bankruptcy,  but  any  da|^  before  the  title  of 

the  declaration  will  suffice. 
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BT  ASSI6-    F.  in  the  further  sum  of  £ of  like  lawful  money  for  the  work  and  labofy  eate 

BANK-^'      ^^^  diligence  of  the  said  E*  F*  bj  him  before  that  time  doDe«  performed,  and 

RUPT.         bestowed)  in  and  about  the  business  of  the  said  defendant,  and  for  the  said 

defendant,  and  at  his  special  instance  and  request,  and  also  in  the  further  sum 

of  £ r  of  like  lawful  money,  for  divers  goods,  wares,  and  merchandize,  by 

the  said  E.  F.  before  that  time  sold  and  delivered  to  the  said  defendant,  and 
at  his  special  instance  and  request,  and  abo  in  the  further  sum  of  £— ^  of 
like  lawful  money,  for  money  by  the  said  £.  F.  before  that  time  lent  and 
advanced  to,  and  paid,  laid  out  and  expended  for  the  said  defendant,  and  at 

his  like  special  instance  and  request,  and  also  in  the  further  sum  of  £ of 

like  lawful  money,  for  other  money,  by  the  said  defendant  before  that  time  had 
and  received,  to  and  for  the  use  of  the  said  £•  F.  and  being  so  indebted,  and 
the  said  several  sums  of  money  in  this  count  mentioned,  being  and  remaining 
wholly  due  and  unpaid,  he  the  said  defendant,  in  conndemtion  thereof  after- 
wards, and  after  the  said  £•  F.  became  bankrupt,  to  wit,  on,  &c.  («)  at,  &c« 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  pkuntiffs, 
as  {k)  assignees  as  aforesaid,  to  pay  them  the  said  several  sums  of  money,  in 
this  count  mentioned,  when  he  the  said  defendant  should  be  thereunto  after- 
Account     wards  requested  (ib). — ^And  whereas  also  the  said  defendant  afterwards,  to 
stated  «     ^j[^  QQ  ^  ^y  im  j  yem^  ii^i  aforesaid,  at,  &c.  aforesaid,  accounted  with  ^ 
said  plaintiffs,  as  (A:)  assignees  as  aforesaid,  of  and  concerning  divers  oflier 
sums  of  money  from  the  said  defendant  to  the  said  plaintiffs,  U8{k)  assignees, 
£  *100  ]  as  aforesaid,  before  that  time  *due  and  owing  and  then  in  arrear  and  unpaid, 
and  upon  that  accounting  the  said  defendant  was  then  and  there  found  to  be 
snurrear,  and  indebted  to  the  said  plaintiffs  as  (/)  assignees  as  aforesaid,  in 
ihe  further  sum  of  £  -— <—  of  like  lawful  money,  and  being  so  found  in  arrear 
and  indebted,  and  the  said  last»mentioned  sum  of  money  being  and  remaining 
wholly  unpaid  and  unsatisfied,  be  the  said  defendant,  in  consideration  thereof  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintifis,  as  (/)  assignees  as 
aforesaid,  to  pay  them  the  said  sum  of  money  last-mentioned,  whenever  after- 
Breach,       wards  he  the  said  defendant  should  be  thereunto  requested.     Yet  the  said  de- 
fendant, not  regarding  his   said  several  {three)  (n)    last-mentioned  promises 
and  undertakings,  but  contriving  and  fraudulently  intending  craftily  and  subtly 
to  deceive  and  defraud  the  said  plaintiffs,  as  assignees  as  albresaid  in  this  re- 
spect, hath  not  as  yet  paid  the  several  sums  of  money  in  the  last  {three)  (n) 
counts  mentioned,  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiffs 
(although  often  requested  so  to  do.)     But  the  said  defendant,  to  pay  the  same 
or«ny  part  thereof  hath  hitherto  altogether  refused,  and  still  doth  refuse.  To 

(t)  It  18  usual  to  insert  a  day  after  the  not  unusual  to  declare,  stating  that  the  dc- 

bankruptcy,  but  any  day  before  the  title  of  fendant  being  indebted  to  the  plaintifis  as 

the  declaration  will  suffice.  assignees,  for  goods  sold,  &c.  by  the  bank- 

{k)  See  forms,  Lil.  Ent.  48. — Plead.  A.  rupt,  the  defendant  promised  the  plaintiffs, 

311.    If  the  assignees  have  in  that  character  as  assignees,  to  pay  them,  -without  stating 

sold  goods  to  the  defendants,  or  he  has,  since  any  promise  to  the  bankrupt,  as  in  the 

the  bankruptcy,  received  money  for  their  above  form. 

use,  here  add  counts  for  goods  sold  by  them  (0  As  to  the  materiality  vt  the  word  as^ 

as  assignees,  or  for  money  had  and  received  see  5  East,  1 50. 

to  their  use  ^  assignees,  as  in  form,  post,  (n)  According  to  the  number  of  counts  iti 

100  ;  as  to  ffc}  propriety  of  vrhich  counts,  vrhich  the  promises  arc  laid  to  the  assignees, 
sec  2  Show.  250.— «  East,  405.— It  is  now 


COMMON   COUNTS.  100 


(be  damage  of  the  said  plaintiffs,  as  assignees  as  aforesaid,  of  £ and  there-   bt  assig- 

fore  they  bring  their  suit,  &c.  ''baL''.^ 

Pledges,  &c.  {Omit  pledges  if  in  C.  P*)  rupt. 


And  whereas  also  the  said  defendant,  heretofore  and  afler  (he  said  E.  F.  "^^^  ^'^^ 

.  .       o"*    causes 

became  a  bankrupt,  to  wit,  on,  &c»  (p)  at,  &c.  was  indebted  to  the  said  plain-  of  action 

tiff,  as  assignee  as  aforesaid,  in  the  sum  of  £  for  divers  goods  and  chat-  f  "®*"?  ^^' 

Lijr       wBa^3 

tels  by  the  said  plaintiff*,  as  assignee  as  aforesaid,  before  then  sold  and  deliver-  bankrupt- 
ed to  the  said  defendant,  and  at  his  request — or  for  money  by  the  said  defend-  ^7  (^)- 
ant  before  then  had  and  received,  to  and  for  the  use  of  the  said  plaintiff*,  as  as- 
signee as  aforesaid,  (inserting  such  counts  in  this  way  as  may  be  applicable  to 
the  claim  arising  after  the  bankruptcy ,  and  insert  an  account  stated  and  breach 
to  the  plainiifff  as  assignee^  as  ante,  99.) 

If  the  plaintiff  be  a  surviving  assignee^  call  him  so  throughout,  and  conclude  gy  ^  ^^^^ 
asfoUoies : — ^Tet  the  said  defendant,  not  regarding,  &c*  but  contriving,  &c.  to  Tiving  as- 
deceive  and  defraud  the  said  E.  F.  before  he  became  bankrupt,  and  the  said  ^'S*^®^* 
plainthf,  and  one  B.  in  bis  life-time  now  deceased,  and  whom  the  said  plaintiff* 
hath  survived  (which  said  plaintiff  *and  B.  in  the  life-time  of  the  said  B.  were  [  ^101  ]* 
assignees  of  the  estate  and  eff'ects  of  the  said  E.  F.  according  to  the  force, 
form,  and  effect  of  the  several  statutes  concerning  bankrupts)  af\er  the  said  E. 
F«   became  bankrupt^  and  the  said  plaintiff*,  as  surviving  assignee  as  aforesaid, 
since  the  death  of  the  said  B.  hath  not  as  yet  paid  to  them,  or  any  or  either  of 
them,  the  said  several  sums  of  money,  &c.  {as  in  the  precedent,  ante,  page  97.) 

Commencement  as  ante,  33,  third  form.     For  that  whereas  the  said  defend-  B7  on0> 
ant  on,  ftc.  (r)  at,  kc.  was  indebted  to  the  said  A.  B.  and  £.  F.  before  the  partner 

said  E.  F.  became  bankrupt,  in  the  sum  of  £ of  lawful,  &c.  for  the  work  signce  of 

and  labor,  &c.  by  the  said  A.  B.  and  E.  F.  before  that  time  done,  &c.  and  another, 
being  so  indebted,  he  the  said  defendant,  in  consideration  thereof  afterwards,  bankrupt 
and  before  the  said  E.  F«  became  bankrupt,  to  wit,  on  the  day  and  year  for  work 
aforesaid,  at,  &c-  [lofj^ng  the  promise  to  both  the  partners,  a/nd  so  with  other  ^^  before 
counts,"]    Yet  the  said  defendant,  not  regarding  his  said  promise  and  under-  the  bank. 
taking,  but  contriying  to  deAive  and  defraud  the  said  A.  B.  and  £•  F,  before  ^P^7(9)^ 
the  said  £.  F.  became  bankrupt,  and  the  said  A.  B*  and  C.  D.  as  assignee  ^'^^h. 
as'  aforesaid,  afler  the  said  E.  F.  became  bankrupt  in  this  behalf,  hath  not  as 
yet  paid  to  them,  or  any  or  either  of  ffiem,  the  said  several  sums  of  money,  or 
any  or  either  of  them,  or  any  part  thereof  (although  often  requested  so  to  do.) 
But  he  to  do  this  bath  hitherto  wholly  refused  and  still,  refuses  to  pay  the  same 
or  KDf  part  thereof  to  the  said  plaintiff's,  To  the  damage  of  the  said  A.  B.  and 
of  the  said  €•  D.  as  assignee  as  aforesaid,  of  £ —  and  therefore  they  bring 
their  suit,  &c. 

Commencement  as  ante,  33.     For  that  whereas  the  said  defendant  heretofore  p     . 

siffnco  of 
(0)  As  to  the  propriety  of  these  counts,        (q)  See  12  Mod,  447.-8  T.  R.  140.— 10 

see  ante,  vol.  i.  15,  184.-^2  Show.  250.— 6  East,  418. 

East,  405.  (r)  It  is  usual  to  insert  a  day  before  the 

{p)  Any  day  before  the  title  of  the  decla-  bankruptcy,  but  any  day  before  the  title  of 

ration.  the  declaration  will  do. 
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nn  insol-  and  before  the  sai'd  £•  F.  {the  insolvent)  Bubscribed  his  petition  for  his  dk- 

or  on  pro-  ^^^^S^  fr<^™  imprisonment,  as  such  insolvent  debtor  as  aforesaid,  according  to 

mises  to  the  provisions  of  the  said  statute,  to  wit,  on,  &c.  {t)  at,  &c.  was  indebted  to 

insolvent  ^j^^  ^^^  g  ^  ^  ^^  ^^^  ^^  ^ of  lawful  money  of  Great  Britain,  for,  &c. 

(here  state  the  subject-matter  of  the  debt  arising  to  the  insolvent j  as  nswdj)  and 
being  so  indebted,  he  the  said  defendant  afterwards,  and  before  the  said  £.  F. 
subscribed  his  said  petition,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  E.  P.  &c. 
{so  continuing  as  usual  laying  the  promises  to  the  insolvent,  and  after  the  usual 
Breach.  accounts  stated  with  the  insolvent,  state  a  breach,  thus :) — ^Tet  the  said  defend- 
ant, not  regarding  his  said  promises  and  undertakings  so  by  him  made  as  afore- 
said, but  contriving  to  deceive  and  defraud  the  said  £•  F.  before  he  subscrib- 
ed his  said  petition,  and  the'  said  plaintiff,  as  assignee  as  aforesaid,  dfler  the 
said  E.  F.  subscribed  his  said  petition  in  this  respect,  hath  not  yet  paid  the 
several  sums  of  money,  or  any  of  them,  or  any  part  thereof,  to  the 'said  £.  F. 
or  the  said  plaintiff,  or  either  of  them,  although  oflen  requested  so  to  do.  But 
he  so  to  do  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same  to 
the  said  plaintiff,*  To  the  damage  of  the  said  plaintiff,  as  assignee  as  aforesaid, 
of  £ — ,  and  therefore  he  brings  his  suit,  &e. 

The  like         And  whereas  also  the  said  defendant  heretofore  and  after  the  said  E.  F. 

on  causes    subscribed  his  petition  for  his  relief  and  discharge  from  imprisonment,  as  such 

of  action     .,  ,-  _  .,  _.  ,../•*         .-. 

arising  to    insolvent  debtor  as  aforesaid,  accordmg  to  the  provisions  of  the  said  statute, 

the  assign-  to  wit,  on,  &c.  (tt)  at,  &c,  was  indebted  to  the  said  plaintiff,  as  assignee  afore- 
insolvent's  ^^'^»  ^^  ^^  sum  of  £  of  like  lawful  money  for  divers  goods  and  chattels 

subscrib-  by  the  said  plaintiff,  as  assignee  as  aforesaid,  before  then  sold  and  delivered 
UUon?  ^^  *^  *^®  ®^^  defendant,  and  at  his  request,  [or,  for  money  by  the  said  defendant 
before  then  had  and  received^  to  and  for  the  use  of  the  said  plaintiff,  as  as- 
signee as  aforesaid,  inserting  such  other  counts  in  this  memner  as  may  be  neeeS' 
sary  to  cover  the  plaintiff  ^s  claim,  and  add  an  account  stated,  and  breach, 
thus:"]  And  whereas  also  the  said  defendant,  heretofore,  and  after  the  said  E. 
F.  subscribed  his  said  petition,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  aforesaid,  accounted  with  the  said  plaintiff,  as  assignee  as  aforesaid,  of 
and  concerning  divers  sums  of  money  before  thAi  due  and  owing  to  the  said 
plaintiff,  as  assignee  as  aforesaid,  and  upon  that  accounting  the  said  defendant 
was  then  and  there  found  in  arrear  and  indebted  to  the  said  plaintiff,  as  as- 
signee as  aforesaid,  in  the  sum  of  £ —  and  being  so  found  in  arrear  and  in- 
debted, he  the  said  defendant,  in  consideration  thereof  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff,  as  assignee  as  aforesaid,  to  pay  him  the 
said  last-mentioned  sum  of  money  when  he  the  said  defendant  should  be 
Breach.  thereunto  afterwards  requested.  Tet  the  said  defendant,  not  regarding  his 
said  last-mentioned  {two)  promises  and  undertakings,  so  by  him  made  as 

(#)  The  act  now  in  force  relative  to  in-  (f)  It  is  usual  to  insert  a  day  before  the 

solvents,  is  the  7  Geo.  4.  c  57.    As  to  ac-  petition,  but  any  day  before  the  title  of  the 

lions  by,  ante,  vol.  i.  17,  61.     See  a  form  at  declaration  vfiW  do. 

the  suit  of  the  provisional  assignee,  6  Bingfa.  (u)  Any  day  before  the  title  of  the  dec« 

486.  laration. 
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«lbre»id,  but  contriyiag  to  deceiTO  and  defraud  the  said  plaintifiY  as  assignee  '^  ^snoir* 
as  aforesaid,  in  this  respect,  hadi  not  as  yet  paid  the  said  plaintiff  the  said  solvbmt 
last-meBtioDed  {Uvo)  sums  of  money,  or  any  part  theivof,  although  often  re-  oasToas. 
quested  so  to  do,  but  he  so  to  do  hath  hitherto  wholly  neglected  and  refused^  B^Mdu 
«nd  still  doth  neglect  and  refuse,  To  the  damage  of  the  said  plaintiff^  as  as- 
s^nee  «s  aforesaid,  of  £ —  and  therefore  he  brings  his  suit,  Sec. 


FonrMy^-^Exeevion.  bt  tncv- 


TORS. 


Commtiicginenl  at  onfe,  34,  then  proceed  thus : — ^For  that  whereas  the  said  By  an  eze- 
defendant  heretofore  and  in  the  life-time  of  the  said  E.  F.  on,  &c.  (:r}  at,  &e.  ^^^^  ^ 
was  indebtod  to  the  said  E.  F.  in  the  sum  of  £ —  of  lawful  money  of  Great  on  promi- 


Britain,  for  the  work  and  labor  of  the  said  £.  F.  by  him,  before  that  time  ^^  ^^ 
dene,  &e.  and  being  so  indebted,  he  the  said  defendant,  in  consideration  there- 
0f^  afterwards,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  Ae  daj  and 
year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfhlljr 
prommed  the  said  £«  F*  to  pay  him  the  said  sum  of  money,  when  he  the  said 
ilefendant  should  be  thereunto  afterwards  requested.  T%e  quantum  mtruit  is 
€M  follows : — *^  And  whereas  also  afterwards,  and  in  the  life-time  of  the  said 
£•  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  in  consideration 
tiiat  die  said  E*  F.  had  before  that  time  done,  &c.  be  the  said  defendant 
tmdertook,  frc  And  the  said  plaintiff  avers,  that  Ihe  said  E.  F*  in  his  life- 
time, therefore  reasonably  ^deserved  to  have,  &c.  whereof  the  said  defendant,  r  «02 1 
in  the  life-time  of  the  said  E,  F.  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
a^  ftc  had  notice.  Tet  the  said  defendant,  not  regarding  his  said  several  Breadb 
pretaises  and  undertakings,  but  contriving  to  deceive  and  deftaud  the  said 
£•  F.  in  his  life-.time,  and  the  said  plaintiff,  as  executor  as  aforesaid,  since 
die  death  of  the  said  £•  F.  in  this  behalf,  hath  not  as  yet  paid  the  said  several 
mams  of  m<Miey,  or  any  or  either  of  them,  or  any  part  thereof  to  the  said  E« 
F.  in  his  life-time,  or  to  the  said  plaintiff  since  the  death  of  the  said  £•  F» 
(althougb  often  requested  so  to  do  ;)  but  he  to  do  this  hath  wholly  refused, 
and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  *  To  Frofert(yX 
the  damage  of  the  said  plaintifi^  as  executor  as  aforesaid  (1),  of  jg*- and 
therefore  he  brings  his  suit,  &c     And  the  said  plaintiff  brings  into  court  here  * 

the  letters  testamentary  of  the  said  £•  F.  deceased,  whereby  it  fully  appears 
to  the  said  court  here,  that  the  said  plaintiff  is  executor  of  the  said  last  will 

<w)  See  Forms,  LiL  EnL  50,  83.—- Plead.  oC  &c.  but  eiiiMM-  way  will  suitce.    If  the 

A.  9.    As  to  the  joinder  of  demands  by,  and  profert  be  omitted  in  a  declaration  in  sci,  fa, 

riglits  of  execaiors,  &c.  to  sue,  see  ante,  voL  the  defendant  may  demur  specially,  see  4  It 

••1ft-  5  Ann.  c   16  s.  I.— 8  Saund.  9,  note  12.-^ 

(x)  Some  day  just  before  the  death  of  the  Com.  Dig.  Plead.   O.  3,17. — 2  Dougl.  1; 

tostator,  but  the  precise  time  is  not  material,  so  in  the  other  cases.    The  pledges  are  added 

Cro.  Car.  130,  and  any  day  before  tiie  title  after  the  profert,  and  if,  as  sometimes  hap- 

43t  Che  deolaratton  will  suffice.  pens  in  Common  Pleas,  a  profert  of  a  deed 

y)  See  other  Forms  of  Profert,  ante,  36.  oe  stated  at  the  end  of  a  declaration,  the 

Sea  Form,  8  Saund.  809  a,  it  concludes,  *'  ad-  profert  of  the  letters  testamentary  follows  it. 

"wstraton,**  instead  of  **  executors  there- 

(1)  Thawoids  at  executors  as  aforesaid^  cure  lumecessary.    5  Binneyj  16. 91. 
Toi^  IL  10 
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BT  BZBcv-  and  testament  of  die  Mud  £•  F.  deeeased,  and  balh  the  execution  fSmn* 
""•      of,  ftc 

Pledges*  &c.  {if  in  C.  P.  omU  pledges,) 

Ceonti  on      And  whereas  also,  the  said  defendant  aAerwards,  and  in  the  life-time  of  the 
^J[?{[|2^    said  £•  F*  deceased,  to  wit,  on  the  day  *and  year  aforesaid,  at,  &c«  afore- 
plaintiff  «s  said,  was  indebted  to  the  said  £.  F.  in  the  further  sum  of  £ —  of  like  lawful 
•VBcator     monej,  for  the  work  and  labor,  care  and  diligence,  of  the  said  £.  F.  bj  the 
[  *108 1  <^<1  ^*  ^-  before  that  time  done,  performed,  and  bestowed,  in  and  about  the 
business  of  the  said  defendant,  and  for  the  said  defendant,  and  at  his  special 
instance  and  request,  and  also  in  the  further  sum  of  £ —  of  like  lawful  mo- 
nej, for  divers  goods,  wares,  and  merchandize,  by  the  said  £.  F.  before  dn^ 
time  sold  and  delivered  to  the  said  defendant,  and  at  his  like  special  iiiBtaaca 
and  request,  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for 
money  by  the  said  £•  F.  before  that  time  lent  and  advanced  to,  and  paid,  laid 
out,  and  expended  for  the  said  defendant,  and  at  his  like  special  instance  and 
request,  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  other 
money  by  the  said  defendant  before  that  time  had  and  received,  to  and  for  the 
use  of  the  said  £•  F. — And  the  said  defendant  being  so  indebted,  and  the 
said  several  sums  of  money  being  and  remaining  wholly  due  and  owing,  un- 
paid, and  unsatisSed,  he  the  said  defendant,  in  consideration  thereof,  after** 
wards,  and  after  the  death  of  the  said  £.  F.  to  wit,  on,  &c.  (a)  at,  &c.  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff,  at 
executor  as  aforesaid  (6),  to  pay  him  the  said  sum  of  money  in  this  count 
mentioned,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
Aoeomit     quested  (c).     And  whereas  also  the  said  defendant,  afterwards,  to  wit,  on  the 
BtaMd  (4).  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  accounted  with  the  said  plaintiff 
(U  (e)  executor  as  aforesaid,  of  and  concerning  divers  other  sums  of  money 
L    *^  J  from  the  said  defendant  to  the  said  plaintiff,  as  executors  as  *aforesaidj[/), 

(z)  These  counts  are  to  be  inserted  at  the  10  Bing.  563  ;  1  Add.  k  El.  338 ;  tee  fully 

asterisk  in  the  last  precedent ;  they  are  pro-  Chttt.  G«n.  Praet.  Sd  edit.  5S0. 

C»r  whenever,  on  account  of  the  Statute  of  M  It  is  usual  to  insert  a  day  after  the 

imitations,  Ac.  it  may  be  expedient  to  re-  death  of  the  testator,   but  any  day  before 

ly  on  any  promise  or  acknowledgment  since  the  title  of  the  declaration,  will  do. 

the  death  of  the  testator.    See  3  East,  409.  (6)  The  words  '*  as  executor."  are  hen 

—6  Taunt.  455. — ^Willes,  89.  [5  Binn.  573.]  omitted  in  2  Saund.  808,  but  such  omission 

But  unless  there  be  some  subsiantive  pro-  is  bad  ;  see  5  East,  150.     {  See  5  Binn.  16. 

•             raise  or  cause  of  action,  arising  to  the  plain.*  81. } 

tiff  after  the  death  of  his  testator,  it  is  best  (c)  If  the  plainttfT,  in  the  character  of 
not  to  insert  them,  as  they  in  all  cases  ren-  executor,  has  sold  goods  to  the  defendant, 
der  plaintiff  liable  to  costs  if  he  do  not  suc^  or  paid  money  for  him,  here  add  counts  iior 
ceed,  and  which  he  would  not  otherwise  be  goods  sold,  &c.  by  the  plaintiff  as  executor, 
liable  to.  See  9  B.  &  Ores.  667.  and  K.  B.  6  East,  405.— 3  East,  104.  And  if  the  de- 
June,  1830,  Tidd,  9th  edit.  978.  ]  Barn.  &  fendant  has  receiyed  money  since  the  death 
Adolph.  6.  In  support  of  these  counts,  the  of  testator,  add  a  count  for  money  had  and 
plaintiff  should,  on  the  trial,  produce  the  received,  to  the  plaintiff's  use  as  executor. 
probate ;  and  even  under  the  general  issue  {d)  See  form,  Lil.  EnL  84.  This  count 
It  should  seem,  that  as  to  these  counts  the  may  be  joined  with  a  count  for  goods  sold 
inadeauacy  of  stamp  would  constitute  no  by  a  testator.  1  Taunt.  388.— 6  East,  406, 
objecUoD.    8  M.  <t  S.  553.-8  Saund.  47  k.  403.— 6  East,  154. 

63  f.  g.  117  d.  808.    The  3  &  4  V^.  4.  c.  (e)  As  to  this  word,  see  5  East,  160.    t 

48.  8.  31^  however,  now  subjects  executors  Saund.  808. 

and  admmistrators,  when  plaintiffs,  io  eoiltf  (/)  In  8  J.  B.  Mo.  103,  it  seems  to  have 

unless   the  court  or  judee  otherwise   di-  been  considered,  that  if,  instead  of  those 

reetSy  without  regard  to  Uie  form  of  decia-  words,  "to  the  said  plaintiff  as  exeeuter, 

iration ;  and  see  I  Hodges*  Rep.  C.  P.  I ;  &c."  the  avennent  was,  '<  to  the  said  £.  F. 
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before  tbat  time  due  and  owing,  and  then  in  arrear  and  unpaid ;  and  upon  bt  cncv- 
that  accounting  the  said  defendant  was  then  and  there  found  to  he  in  arrear,  ^^^' 
and  indebted  to  the  said  plaintiff,  as  executor  ae  aforesaid,  in  the  further  sum 
of  £ —  of  like  lawful  money ;  and  being  so  found  in  arrear  and  indebted,  he 
the  said  defendant,  in  consideration  therec^,  afterwards,  to  wit,  on  the  day  and 
y^ear  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  pro- 
mifled  tiM  said  plaintiff,  a$  executor  as  aforesaid,  to  pay  him  the  said  sum  of 
money  last-mentionedt  whenerer  afterwards  he  the  said  defendant  should  be 
thereunto  requested.  Tet  the  said  defendant,  not  regarding  his  said  several  BroaehTg). 
ihree  (A)  last-mentioned  promises  and  undertakings,  so  by  him  in  manner  and 
fonn  aforesaid  made,  but  contriving  and  fraudulently  intending  crafUly  and 
aobtly  to  deceive  and  defraud  the  said  plaintiff,  as  executor  as  aforesaid,  in 
tfaia  respect,  hath  not  as  yet  paid  the  several  sums  of  money  in  the  said  {ikree) 
]aBt»mentioDed  counts  specified,  or  any  or  either  of  them,  or  any  part  thereof^ 
to  the  said  plaintiff,  (although  often  requested  so  to  do.)  But  the  said  defend- 
ant, to  pay  the  same,  or  any  part  thereof,  hath  hitherto  altogether  refused,  and 
stifl  dodi  reftse.    To  the  damage,  &c  oi  afi/«,  page  102,  adding  profirL 

\In  an  oefum  oi  tte  mmi  of  a  turviving  exeeMtar^  describe  him  aeeardmghf  By  a  lor- 
tn  the  hegimmingt  ae  ^*  plaintiff,  surviving  executor  of  the  last  will  and  testa-  ^^iag  ce- 
ment of  £•  F.  deceased,  complains,"  &c.  (or^  if  in  C.  P.  or  Exchequer^  *^     ^ 
jlole  the  ecmmeneemmii  accordingly.) — State  the  breach  thu8:'\ — Tet  the  said  B,^|^b. 
4rf^%p^qt,  not  regarding  his  promises  and  undertakings,  but  contriving  to  de- 
ceive and  defraud  the  said  E.  F.  in  his  life-time,  and  the  said  plaintiff  and 
one  6.  H.  in  his  life-time,  now  deceased,  and  whom  the  said  plaintiff  hadi 
survrved,  (which  said  plaintiff  and  G.  H.  in  the  life-time  of  the  said  *G*  H.  [  #105  ] 
wen  ezecotora  of  the  last  will  and  testament  of  the  said  £•  F.  deceased,)  af- 
ter the  death  of  the  said  £.  F,  and  the  said  plaintiff,  as  surviving  executor  as 
aforesaid,  since  the  death  of  the  said  G.  H.  in  this  behalf;  hath  not  as  yet 
paid  to  them,  or  any  or  either  of  them,  the  said  several  sums  of  money,  or 
any  or  either  of  them,  or  any  part  thereof,  (although  often  requested  so  to  do,) 
bat  he  to  do  this  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same, 
or  any  part  thereof,  to  the  said  plaintiff,  surviving  executor  as  aforesaid  (A:), 
To  the  damage  of  the  said  plaintiff,  as  surviving  executor  as  aforesaid,  of  jS — 
and  therefore  he  brings  his  suit,  &c«     And  he  Unngs  into  court  here  the  let-  gpeeial 
ters  testamentary  of  the  said  £•  F.  deceased,  whereby  it  fully  appears  to  the  pntfertand 
said  court  here,  that  the  said  plaintiff,  and  G.  H.  in  the  life-time  of  the  said  ^^^^^ 
6.  H.  were  executors  of  the  last  will  and  testament  of  the  said  £•  F.  de- 
ceased ;  with  this,  that  the  said  plaintiff  will  verify  that  the  said  G.  H.  is  de- 
ceased, and  that  he  the  said  plaintiff  hath  thereby  become  and  is  the  surviving 

IB  his  lifo-tiiiw,'*  the  plaintiff  would  not,  on  form  b)r  the  execator  of  a  anrriving  ezeeu- 

noDSoit  or  otherwise,  be  subject  by  such  a  tor,  against  an  executor,  Co.  Ent  1. 

coont  to  costs ;  but  this  was  held  otherwise  (k)  It  may  sometimes  be  adTisable  to  add 

hi  K.  B.  June,  1830.    1  Bam.  &  Adol.  6..  counts  on  promises  to  the  plaintiff  as  ezeo« 

893.  utor,  as  in  the  last  precedent ;  but  obsenre 

(gS  See  Form,  Plead.  A.  33.  the  note,  ante,  104,  and  take  care  not  to 

(a)  This  depends  on  the  number  of  counts  add  such  counts  unless  there  has  been  some 

ia  wmeh  the  promiies  are  laid  to  the  execu-  substantiTO  promise  or  cause  of  action  aris- 

t4Nr«  ing  to  the  executor. 
(0  See  Form,  Lil.  Ent  83;  and  see  a 
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BT  mov*  eieciitor  of  the  laat  will  and  testameiit  of  the  said  E.  F.  doeoMed*  and  imA 
^^^^      the  ozocuiioa  thereofy  fro* 

^  Pledges,  &c«  (omit  the  pkdg€$  if  mC*  P.) 

Byhvs-  .-.— ^  ((o  wit.)  A.  B.  and  C.  bis  wifci  (which  said  C.  is  executrix  of  tbe  laat 

bend  and    ^^^  ^^^  testament  of  D.  deceased,}  complain  of  £•  F.  beings  l^c«  (or,  t^m 


cQtrix,  (e-  C<  P*  or  Eaeckequeri  9iate  the  eomiMncemeni  accordingly^)    For  ibtA  wkei 

fore  mar*    |]|^  ^^  defendant,  cm,  &c.  at,  &c«  was  indebted,  &c.  [a$  in  the  ^^imnpii  €mm 
nafl6* 

aithe  tnii  of  an  executoTf  as  ante,  101.]     Yet  the  said  defendant  not  regaidifig 

Ihs  said  promises  and  undertaking,  but  contriving  to  deceive  and  defrand  die 

said  D.  in  his  life^time,  and  the  said  C.  as  executrix  as  aforesaid,  after  the 

death  of  the  said  D.  and  whilst  she  was  sole  and  unmarried,  and  the  said  A.  B* 

and  C.  his  wife,  as  executrix  as  aforesaid,  since  their  intermarriage,  in  diis  be* 

half,  hath  not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said  several 

sums  of  money,  or  any  part  thereof,  (although  often  requested  so  to  do.)    But 

he  to  do  this  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or 

any  part  thereof  to  the  said  plaintifis,  or  to  either  of  diem.    To  the  damage  of 

the  said  A.  B.  and  C.  his  wife,  as  executrix  as  aforesaid,  of      '    and  diereibie 

they  bring  their  suit— [.ddii  proferi  andpledgei^  a$  antt^  102.3 

Sy  has-  [Jis  in  the  last  precedsni  to  tke  eonc/tmon,  which  is  as  foUotss  :]^— Tet  the 

wife  ex^    said  £•  F.  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  defraud  the 

tutrix  qfi>    said  D.  in  his  life*time,  and  the  said  A*  B.  and  C.  his  wife,  as  executrix  as 

la*  mar-      afcNVsaid,  [if  there  be  another  ejmcutof*,  say  **  and  the  said  G.  and  thtf  said  A* 

r  ^106  1  B-  *i^4  C.  his  wife,  as  executor  and  executrix  ^s  aforesaid,"]  since  the  dSalh 

of  the  said  D.  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any  or  eidier  of 

them,  the  paid  several  sums  of  money,  or  any  or  either  of  them,  or  any  pMt 

thereof,  (although  often  requested  so  to  do.)     But  he  to  do  this  hath  hitherto 

wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thoreof,  to  the  said 

plaintiffs  or  to  either  of  them.  To  the  damage  of  the  said,  &c*-*[«A«  in  the  kui 

precedent f  adding  proferUl 
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«"«"-  Michaelmas  Tern,  1  WOL  4. 

TORS. 

dff  aiMi  """^  ^*^  ^**'^     ^*  ^*  complains  of  C.  D.  executor  of  the  last  will  and  tee- 

executor^"  tament  of  £.  F.  deceased,  being  in  the  custody,  &c.  {if  the  action  beinCP* 

for  work,     hegin  the  form  as  directed  in  note  (m),  infra.)    For  that  whereas  ^e  said  £« 
Sec*  on  f      f 

promises 

Dv  testator       (/)  See  in  general  as  to  how  a  debt  dae  to  outer  or  administrator,  omit  the  words  *'ew€s 

(0«  the  wife  in  the  represeniative  character  is  to  to  and;**  though  if  introduced  it  is  no  ground 

be  stated,  4  Mod.  376.    Com.  Dig.  Pleader^  of  demurrer.  Collett  v,  Collett,  3  Dougl  811. 

S  A.  1.  In  the  common  Pleas  the  form  runs  thus: — 

(m)  See  a  form,  2  Rich.  C.  P.  83,  94,  and  "  (to  wit)  C.  D.  executor  of  the  last  will 

1  oaund.  ]  12,  n.  1,  2.    It  does  not  seem  nee-  and  testament  of  6.  H.  deceased,  was  at- 

essary  to  declare  as  surviving  executor.    2  tached  to  answer  A.  B.  of  a  plea  of  trespass 

Stark.   356. — 4  B.  and   A.  374. — 6  J.  B.  on  the  oase,  upon  promises,  and  thereupon 

Moore,  332.— The  form  against  an  executor  the  said  A.  B,  by his  attorney,  com- 

de  son  tort  is  the  same  as  above,   I  Saund.  plains.    For  that  whereas,'*  &c« 

265.    In  debt,  whether  by  or  against  an  exe- 


F.  ia  bis  lifeotime,  to  wk,  oo»  &c.  («)y  att  &c.  was  indebted  to  tbe  iaid  plain*    Aoinftv 


tiff  in  the  sum  of  —4.  for  the  work  and  labor*  care»  and  diligence  of  the  said     *?f  jl^' 

^  TOMB* 

plaintiff  by  him  before  then  done,  performed,  and  bestowed,  for  the  said  £•  F« 
and  at  his  special  instance  and  request,  and  being  so  indebted,  he  the  said  £• 
F.  in  consideration  thereof,  afterwards,  and  in  his  life-time,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully 
pfomised  Hbe  said  plaintiff  to  pay  him  the  said  sum  of  money  when  he  the  said 
£•  F.  should  be  thereunto  afterwards  requested.  {Jidd  oiker  covmiB  a$  ik€ 
dmm  UMff  9ttgge$if  and  an  aeeauiU  stated^  an  the  $ame  prineipU  aatke  eounlfor 
pramisea  by  the  ie$Mar)  9iaie  the  breach  iha$ : — ^Tet  the  said  £•  F.  in  his  life*  Breaeh. 
time,  and  tiie  said  defendant  as  executor  as  aforesaid,  since  the  death  of  the 
said  £•  F.  not  regarding  his  said  several  promises  and  undertakings  of  the  said 
£•  F*  but  contriving  to  deceive  and  defiaud  the  said  plaintiff  in  this  respect, 
have  not,  nor  hath  eilher  of  them,  as  yet  paid  the  said  several  sums  of  money, 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  (although  of- 
ten requested  ao  to  do.)  But  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff,  the  said  £•  F.  and  the  said  defendant,  have  hitherto  wholly  refused, 
and  tiie  said  defendant  still  refuses  so  to  do.  \^See  note^  ante^  102,  n.b.  agto 
1^  jMnopmti^  of  here  adding  the  JbUowing  amnts  on  pramieee  by  the  executor 
MMefc,  to  take  the  caee  out  of  the  Statute  of  Limitations^  ^c,'\  To  the  dam- 
1^  of  the  said  A*  B«  of  «£—  and  therefore  he  brings  his  suit,  &c« 

^And  whereas  also  the  said  £.  F.  deceased,  in  his  life-time,  to  wit,  on  the  [  *I07  3 
day  and"  year  aforesaid,  at,  &c.  aforesaid,  was  indebted  to  the  said  plaintiff  in  Against 
the  further  sum  of — L  of  Hke  lawful  money,  for  the  work  and  labor,  care,  and  tor,  on 
diligence  of  the  said  plaintiff,  by  the  said  plaintiff  before  that  time  done,  per-  promises^ 
formed,  and.  bestowed,  in  and  about  the  business  of  the  said  £•  F.  and  for  him,  ^iiat  capa- 
and  at  hia  special  instance  and  request,  and  also  in  the  further  sum  of — L  of  city  (I), 
like  lawful  money,  for  divers  goods,  wares,  and  merchandize,  by  the  said  plain- 
tiff before  that  time  sold  and  delivered  to  the  said  £•  F.  since  deceased,  and 
at  his  like  special  instance  and  request,  and  also  ii  die  further  sum  of  — ^ 
of  like  lawful  money,  for  money  by  the  said  plaintiff  before  that  time  lent  and 
advanced  to,  and  paid,  laid  out,  and  expended  for  the  said  £•  F.  and  at  his 
like  special  instance  and  request,  and  also  in  the  further  sum  of  — L  of  like  law- 
ful nK»ey,  for  other  money  by  the  said  £.  F.  before  that  time  had  and  receiv* 
ed,  to  and  for  the  use  of  the  said  plaintiff.    And  the  said  £•  F.  since  de- 
ceased, in  his  hfe-time,  being  so  indebted,  and  the  said  several  sums  of 
money  in  this  count  mentioned,  being  and  remaining  wholly  due  and  unpaid, 
the  said  defendant,  as  executor  as  afoKsaid,  in  consideration  thereof,  after 
wards,  and  after  the  death  of  the  said  £.  F.  to  wit,  on  (o),  &c.  at,  l^c.  afore- 
said, undertook,  and  then  and   there  faithfully  promised  the  said  plaintiff  to 
pay  him  the  said  sums  of  money  in  this  count  mentioned,  when  he  the  said  de- 
fendant, as  executor  as  aforesaid,  should  be  thereunto  afterwards  requested. 

(a)  It  is  usual  to  iosert  a  day  before  the  (o)  It  is  usual  to  state  a  day  afier  tlie  death 
death  of  tbe  testator^  but  any  day  before  the  of  the  testator,  but  any  day  before  the  title 
title  of  the  declaration  will  do.  "        of  the  declaration  will  suffice. 


(1)  IS  Johns.  Rep.  349. 
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AGAINST     -^And  whereas  also  the  said  defendant,  as  executor  as  aforesaid,  afterwtfrdtff 
Kxccv-       iQ  y^ii^  011  ii^Q  (]||y  and  year  last  aforesaid,  at,  &c.  aforesaid,  accounted  with 
the  said  plaintiff  of  and  concerning  divers  other  sums  of  money  from  the 
stated  by    s&id  defendant  as  executor  as  aforesaid,  and  at  the  time  of  the  said  account- 
defendant    iQg  to  the  said  plaintiffs  due  and  owing,  and  then  in  arrear  and  unpaid,  and 
tor(»)(l).    upon  that  accounting,  the  said  defendant,  as  executor  as  aforesaid,  was  found 
to  be  in  arrear  and  indebted  to  the  said  plaintiff  in  the  further  sum  of  ^— -  of 
like  lawful  money,  and  being'so  found  in  arrear  and  indebted,  he  the  said  defeii- 
£  *108  ]  dant,  as  executor  as  ^aforesaid,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money 
last  mentioned,  whenever  afterwards  he  the  said  defendant,  as  executor  as 
aforesaid,  should  be  thereunto  afterwards  requested.    Yet  the  said  defendant, 
Breach  (f).  as  executor  as  aforesaid,  not  regarding  his  said  several  promises  and  under- 
takings, so  by  him  in  manner  and  form  aforesaid  made,  but  contriving  and 
fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said 
plaintiff  in  this  respect,  hath  not  as  yet  paid  the  several  sums  of  money  in  the 
said  last  {three)  counts  mentioned,  or  any  or  either  of  them,  or  any  part  there- 
of, to  the  said  plaintiff  (although  often  requested  so  to  do);  but  the  said  de- 
fendant, to  pay  the  same,  or  any  part  thereof,  hath  hitherto  wholly  refused,  and 
still  doth  refuse.  To  the  damage  of  the  said  plaintiff  of  £—  and  therefore  he 
brings  his  suit,  &c* 
Pledges,  &c« 

Against  a  In  an  aetien  againBt  a  mrtking  exectUor  de$€ribe  him  aeeordmgly  at  the 
sumTing  hegmumg^and  conclude  08  foUatoa^  "Nevertheless  the  said  £.  F.  inhs 
Kfe-time,  and  the  said  defendant,  and  G.  H.  in  his  life-time,  now  deceased, 
and  whom  the  said  defendant  hath  now  survived  (which  said  defendant  and 
6.  H.  in  the  life-time  of  the  said  6.  H.  were  executors  of  the  last  will  and 
testament  of  the  said  E.  F.  deceased)  after  the  death  of  the  said  E.  F.  and 
the  said  defendant  surviving  executor  as  aforesaid,  since  the  death  of  the  said 
6.  H.  not  regarding  the  said  several  promises  and  undertakings  of  the  said 
E«  F.  but  contriving  to  deceive  and  defraud  the  said  plaintiff  in  his  behalf, 
have  not,  nor  hath  any  or  either  of  them,  as  yet  paid  the  said  several  sums  of 
money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff  (al- 
though often  requested  so  to  do.)  But  the  said  E.  F.  in  his  life-time,  and  the 
said  defendant  and  G.  H.  executors  as  aforesaid,  after  the  death  of  the  said 
E«  F.  and  in  the  life-time  of  the  said  G.  H.  wholly  refused,  and  the  said  de- 
fendant, surviving  executor  as  aforesaid,  hath,  ever  since  the  death  of  the  said 
6.  H.  hitherto  wholly  refused,  and  still  refuses  so  to  do.  To  the  dam- 
age, &c. 

1*109  ]      *A.  B.  complains  of  C.  D.  and  £.  his  wife,  which  said  E.  is  executrix  of 
gainst 
husband         (p)  As  to  this  count,  see  Forest's  Rep.    580.— 1  J.  B.  Moore,  305.— 8  Saund.  117  iL 
98.    1  Taant  388.   6  East,  406.— 7  TaunU    f,  n. 

(q)  See  form,  Plead.  A.  SI.  33. 

(1)  { That  these  counu  cannot  be  joined,  see  Reynolds  v.  Reynolds'  Adm.,  3  Wend. 
Rep.  844. 1 
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flw  lasl  wOl  and  testament  of  F.  G.  deceased,)  being,  &c.  {anle^  12,  or^ifin  C*  agaihst 
P.  ifr  Exeheqtieri  alter  the  form  aceordingiy. )    For  that  whereas  the  said  F.  G.  "|[^.^* 

in  his  life-time,  to  wit,  on,  &c.  at^  &c.  was  indebted,  &c.    [ai  in  the  imwo/      

form  againat  an  executor^  aa  ante^  106.]     Yet  the  said  F.  G.  in  his  life-time,  ezecmrix 
and  the  said  £•  executrix  as  aforesaid,  afler  the  death  of  the  said  F.  G.  and  htjiurt  mar- 
whilst  she  was  sole  and  unmarried,  and  the  said  defendants  since  their  said  ^^^Sti^)' 
intermarriage,  not  regarding  the  said  several  promises  and  undertakings  of 
Ae  said  F.  G.  but  contriving  to  deceive  and  defraud  the  said  plaintiff  in  this 
respect,  have  not,  nor  have,  nor  hath  any  or  either  of  them,  as  yet  paid  the 
said  plaintiff  the  said  several  sums  of  money,  or  any  of  them,  or  any  part 
thereof  (although  often  requested  so  to  do.)     But  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  the  said  F.  G.  in  his  life-time,  and  the  said 
£•  executiix  as  aforesaid,  after  the  death  of  the  said  F.  G.  and  whilst  she  was 
sole  and  unmarried,  respectively  refused,  and  the  said  defendants  ever  since 
their  said  intermarriage,  have  hitherto  wholly  refused,  and  still  refuse  so  to  do, 
To  the  damage,  &c* 

[j9s  m  the  last  precedent  to  Uu  conehuionf  which  is  as  follows :] — ^Yet  the  Against 
said  F.  G.  in  his  lifetime,  and  the  said  C.  D.  and  E.  his  wife,  executrix  as  JUJ^"?^^ 
aforesaid,  since  the  death  of  the  said  F*  G.  not  regarding  ihe  said  several  ezecatrix, 
promises  and  undertakings  of  the  said  F*  G.  but  contriving,  &c.  have  not,  nor  ^{^?^' 
have,  nor  hath  any  or  either  of  them,  as  yet  paid,  &c«  (although  often  request- 
ed so  to  do.)     But  to  pay  the  same,  or  any  part  thereof  to  the  said   plaintiff, 
the  saidF.  G.  in  his  life-time  wholly  refused,  and  the  said  C.  D.  and  E.  his 
wife,  (which  said  £•  is  executrix  as  aforesaid,)  have,  ever  since  the  death  of 
the  said  F.  G.  hitherto  wholly  refused,  and  still  refuse  so  to  do.  To  the  dam- 
age, &c 


Fifthly.' — Jldministrators.  admikis* 

TEATOJUk 

l^Commencement  by  an  administrator^  as  ante^  35,  and  then  proceed  thus :] —  By  an  ad- 
For  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of  the  said  m^niBtra* 
£•  F.  to  wit,  *on,  &c.  at,  &c.  (ii)  was  indebted  to  the  said  E.  F.  in  the  sum  mjges  to 
of  £ —  of  lawful  money  of  Great  Britain,  for  the  work  and  labor,  care,  and  the  intea- 
diligence  of  the  said  E.  F.  by  him  before  then  done,  performed,  and  bestowed,  r  «iio'i 
for  tfie  said  defendant,  and  at  his  special  instance  and  request,  and  being  so 
indebted  he  the  said  defendant,  in  consideration  thereof,  afterwards,  and  in  the 
life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the  said  E.  F.  to  pay 
him  the  said  sum  of  money  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested. — [Add  other  counts  as  the  claim  may  suggest^  and  an 
account  stated^  on  the  same  principle  as  the  above  county  laying  the  promises  to 

(r)  Sea  a  form  in  debt  on  bond,  1  Wentw.        (f)  As  to  this  form,  eee  3  Wila.  360.— 
370,  and  Plead  A.  31.    As  to  what  may  be    Ante,  35. 
joined,  3  B.  flt  A.  101.— Ante,  vol  1.  47.  M  It  is  usual  to  insert  a  day  before  the 

(<)  See  a  form,  Plead.  A.  31.  death  of  the  intestate,  but  any  day  before 

the  title  of  the  declaration  will  do. 


no  DECLABATimrS  IN  A8S9MP8IT. 

BT  ADiuli*  iJU  toid  E,  jP.,  oimI  the  breach  mU  he  a$  fottows :]    Tet  the  said  defendant 
TOEs^*    nol  regarding  his  said  several  promises  and  undertakings,  but  contriving,  be 
Qy^^j^       to  deceive  and  defraud  the  said  £•  F.  in  hb  life-time,  and  the  said  i^ainlifratf 
(w).  administrator  as  aforesaid,  after  the  death  of  the  said  E.  F.  (to  v^idi  said 

Grant  of    plaintiff  after  die  death  of  the  said  £•  F.  to  wit,  on,  &c.  (dale  ofgrmU)  at^ 
adminis-    &c.  aforesaid,  administration  of  all  and  singular  the  goods,  chattels,  and  crad*^ 
tration(«),  .^^  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  who  died 

intestate,  foy ^  {Chrisiian  name  of  the  gramiar  of  ike  Uiiere  of  adimmieirmm 

lion)  by  Divine  Providence,  Archbishop  of  Canterbury,  Primate  oi  all  Eng- 
land, and  Metropolitan,  in  due  form  of  law  was  granted  (y)),  in  this  behaU^ 
hath  not  as  yet  paid  the  said  sums  of  money,  nor  any  part  thereof  to  the  said 
E.  F*  in  his  life-time,  or  to  the  said  plaintiff,  since  the  death  of  tiie  said  E.  F« 
(although  often  requested  so  to  do ;)  but  he  so  to^do  hath  hitherto  wh<^y  re- 
fused, and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plain- 
ti£  [il  nuiy  be  eometimes  advisable  here  to  add  eowUa  on  promUes  to  the  ad^ 
minUtrator  a$  euchf  and  whhh  wiU  nm  precisely  as  in  the  precedent,  antSf 
102,  using  the  toord  '*  administrator^"  instead  of  *^  executor^"  but  unless  there 
be  some  subslantioe  promise  or  cause  of  action  arising  to  thepkuntiffas  admm* 
istrator  after  the  iniestate^s  deaths  it  is  best  not  to  insert  suck  counts^  as  theg  m 
all  cases  render  the  pkmUff  liable  to  costs  if  he  does  not  succeed,  and  which 
he  would  not  othervoise  be  liable  to,  9  B.  ^  C.  667 ;  emd  K,  B.  June,  1830. 
Ttdd,  dth  edit^  978,  conclude  thus :] — ^To  the  damage  of  the  said  plaintiff  as 
Profert(:r).  administrator  as  aforesaid,  of  ^.  and  therefore  he  brings  his  suit,  &c«  And 
the  said  plahatiff  brings  into  court  here  the  letters  of  administration  of  the  said 
archbishop,  {or,  ^  bishop,"  &c.  as  the  grant  is)  which  give  sufficient  evidence 
to  the  said  court  here,  of  the  grant  of  administration  to  the  said  plaintiff  as 
aforesaid,  the  date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit, 
the  day  and  year  in  that  behalf  above-mentioned,  &c. 

Pledges,  &c. 

By  an  ad-      If  the  plaintiff  be  an  administrator,  unth  the  will  annexed,  or  durante  minore 
toTdtinmitf  ®**^^  of  an  executor  or  next  of  '^kin,  he  must  be  described  accordingly,  as  in 
fHinwe       the  letters  of  administration,  <md,  in  the  latter  case,  at  the  end  of  the  decloro- 
r  «1 1 1  1  ^^^^^  Ihere  must  be  an  averment  that  the  executor  or  next  of  kin  is  under  age* 

By  a  8ttF-  ^^  ^^  action  at  the  suit  of  a  surviving  administrator,  describe  kim  accord- 
viving  ad-  ingly  throughout,  and  conclude  asfolloxos : — ^Yet  the  said  defendant  not  regard- 
mmistra-  .^^^  ^^  ^^^  contriving,  &c.  to  deceive  and  defraud  the  said  E.  F.  in  his  life- 
time,  and  the  said  plaintiff  and  one  G.  H.  in  his  life-time,  now  deceased,  and 
whom  the  said  plaintiff  hath  survived  (to  which  said  plaintiff  and  6.  H.  in  the 
life-time  of  the  said  G.  H.  and  afler  the  death  of  the  said  E.  F.  to  wit,  on, 
&c.  at,  &c.  aforesaid,  administration  of  all,  &c.  as  in  the  last  precedent),  and 
after  the  death  of  the  said  E.  F.  and  the  said  plaintiff  as  surviving  administrar 


(lo)  See  a  form,  Plead.  A.  34.  (z)  The  omission  of  the  profert  of  the  let- 

Ex)  See  forms,  ante,  35,  6.  ters  of  administration  is  aided  afler  verdict 

y)  This  is  to  be  taken  from  the  form  of  by  16  &  17  Car.  S.  c.  8.  s.  I.  and  upon  a  gen- 

the  grant  of  the  letters  of  administration,  eral  demurrer,  by  the  4  Anne,  c.  16,  but  k 

The  words  "  cui  pertUmit**  aro  not  necessary,  la  bod  on  special  demurrer. 
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tor  as  aforesaid)  since  the  death  of  the  said  G.  H.  in  this  behalf,  hath  not  as  i^  ADitiir« 
yet  paid  them,  or  any  or  either  of  them,  the  said  several  sums  of  money,  or     "^*^* 


TOU. 


any  or  either  of  them,  or  any  part  thereof  (although  oilen  requested  so  to  do.) 
But  he  so  to  do  hath  hitherto  wholly  refused  and  still  refuses  to  pay  the  same, 
or  any  pert  thereof,  to  the  said  plaintiff,  surviving  administmtor  as  aforesaid. 
To  the  damage  of  the  said  plaintiff,  as  surviving  administrator  as  aforesaid,  of 
jC-—  and  therefore  he  brings  his  suit,  &c. — [jAdd  proferi  oflelterg  ofadminU' 
truiwfh  with  avertMnt^  as  in  the  cast  of  a  surviving  execuior^  anU^  105.] 

[^CammencemmU  as  mite,  35,  and  proceed  thus ;] — For  that  whereas  the  said  By  an  ad- 
defendant  on,  &o.  at,  &c.  was  indebted,  &c.  {as  in  other  cases^  laying  the  '"'^^V^^ 
promises  to  the  intestate^  as  arUe,  109.     State  the  breach  thus,)    Yet  the  said  nm,   with 
defendant  not  regarding,  &c.  but  contriving  to  deceive  and  defraud  the  said  ^iH  ^n- 
£•  F.  in  his  life-time,  and  the  said  G.  H.  in  his  life-time,  now  deceased,  and 
which  said  G.  H.  in  his  life-time,  and  at  ike  time  of  his  death,  was  executor 
of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  and  the  said  plaintiff 
after  the  death  of  the  said  G.  H.  (to  which  said  plaintiff,  after  the  respective  Grant  of 

deaths  of  the  said  £.  F«  and  G.  H.  to  wit,  on,  &c.  at,  &c.  aforesaid,  adminis-*  l^}^«i^.of 

adminis- 
tration of  all  and  singular  the  goods,  chattels,  and  credits,  which  were  of  the  tration, 

said  £.  F.  deceased,  at  the  time  of  his  death,  left  unad ministered  by  the  said 
G.  H.  deceased,  executor  as  aforesaid,  with  the  will  of  the  said  £.  F.  annexed, 
by  ^Charles,  by  Divine  Providence,  Archbishop  of  Canterbury,  Primate  of  all  [  ^112  ] 
England,  and  Metropolitan,  in  due  form  of  law  was  granted)  in  this  behalf, 
hath  not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said  several  sums 
of  money,  or  any  or  .either  of  them,  or  any  part  thereof  (although  often  re- 
quested so  to  do).  But  he  so  to  do  hath  hitherto  wholly  refused,  and  still  re- 
fuses to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  administrator  as 
aforesaid.  To  the  damage  of  the  said  plaintiff,  as  administrator  as  aforesaid,  of 
£  —  and  therefore  he  brings  his  suit,  &c.  [Add  profert  of  letters  ofadminis" 
irationf  as  ante^  36.] 

■         (to  wit)  A.  B.  and  C.  his  wife,  which  said  G.  is  administratrix  of  all  By  hus- 
and  singular  the  goods,  chattels,  rights,  and  credits,  which  were  of  D.  deceas«  l^^^nd  and 
ed,  at  the  time  of  his  death,  who  died  intestate,  complains  of  £.  F.  being,  &c.  ministra- 
For  that  whereas  the  said  defendant  on,  &c.  at,  &c.  was  indebted,  &c.  (o»  in  trix,  before 
the  common  case  at  the  suit  of  an  administreUor.)    Yet  the  said  defendant  not  ^^'^^S®* 
regarding,  &c.  but  contriving,  &c.  to  deceive  and  defraud  the  said  D.  in  his 
life-time,  and  the  said  G.  after  the  death  of  the  said  D.  and  whilst  she  was  sole 
and  unmarried,  (to  which  said  G.  whilst  she  was  sole  and  unmarried,  and  after 
the  death  of  the  said  D.  to  wit,  on,  &c.  at,  &c.  administration,  &c.  {as  ante^ 
}10)  in  due  form  of  law  was  granted) ;  and  the  said  A.  B.  and  G.  his  wife, 
which  said  G.  is  administratrix  as  aforesaid,  since  their  intermarriage  in  this 
behalf,  hath  not  as  yet  paid,  &c« 

lAs  in  the  last  precedent  to  the  conclusion^  which  is  as  follows :] — ^Yet  the  ^od  femIL 

said  defendant  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  defraud  adminifl*" 

the  said  D.  in  his  life-time,  and  the  said  plaintiffs,  after  the  death  of  the  said  ^^^ 

D.  (to  which  said  C.  after  the  death  of  the  said  D.  to  wit,  on,  &c.  at,  &c.  ad-  riage. 
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BT  ADMiM-  ministration,  &c.  {as  anie^  110)  m  due  form  of  law  was  granted),  in  this  be- 

ISTBA- 
TOBB. 


"^*^'     half,  hath  not  as  yet  paid,  &c. 


•Afoifitlan  ■  (to  wit)  A.  B.  complains  of  C.  D.  administrator  of  all  and  singular 
iff^^iQf^  the  goods  and  chattels,  rights,  and  credits  (a)  of  E.  F.  deceased,  at  the  time  of 
his  death,  who  died  intestate,  being,  &c.  For  that  whereas  the  said  £.  F.  ia 
[  *113  ]  his  *life-time,  to  wit  on,  &c.  at,  &c.  was  indebted,  &c.  {laying  the  pramist9 
Braaeh.  ^  '^<  dBceaaed.)  Yet  the  said  E.  F.  in  his  life-time,  and  the  said  defendantt 
administrator  as  aforesaid,  after  the  death  of  the  said  E.  F.  not  regarding,  &c* 
but  contriving,  &c.  to  deceive  and  defraud  the  said  plaintiff  in  diis  behalf,  have^ 
not,  nor  hath  either  of  them,  as  yet  paid  the  said  several  sums  of  money,  or 
any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff  (although  often 
requested  so  to  do).  But  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff,  the  said  £•  F.  in  his  life-time  wholly  refused,  and  the  said  defendant 
hathy  ever  since  the  death  of  the  said  £.  F.  hitherto  wholly  reftised,  and  still 
refuses  so  to  do,  [/<  tnay  here  be  expedient  to  insert  counts  an  promises  by  the 
defendant  ^^  as"  administrator^  as  in  an  action  against  an  execfUor^  see  onle, 
107.]  To  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he  brings 
his  suit,  &c. 

Against  iff  an  action  against  administrtUor  durante  minore  setate,  of  cm  exeemlor  or 

istrator  "^~  tMxl  of  Xrtii,  the  same  mode  of  description  is  to  be  adopted  as  in  an  action  at 

durante       the  suit  of  such  an  administrator^  see  ante^  110. 
minore 
ataUf  &c. 

Affainst  a  ^^^  ^*^  action  against  a  surviving  administrator  descnbo  him  accordingly  at 
lunriving  the  beginnings  and  conclude  as  follows ;]  Yet  the  said  £•  F.  in  his  Itfe-time, 
f—^'**  and  the  said  defendant,  and  one  G.  H.  in  his  life-time,  noW  deceased,  and 
whom  the  said  defendant  hath  survived,  and  which  said  defendant  and  G.  H. 
in  the  hfe-time  of  the  said  G.  H.  were  administrators  of  all  and  singular  die 
goods,  chattels,  and  credits,  which  were  of  the  said  £•  F.  deceased,  at  tfie 
time  of  his  death,  who  died  intestate  after  the  death  of  the  said  £.  F.  and  the 
said  defendant  surviving  administrator  as  aforesaid,  after  the  death  of  the  said 
G.  H.  not  regarding  the  said  several  promises  and  undertakings,  but  contri- 
ving and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  respect* 
have  not,  nor  hath  either  of  them,  as  yet  paid  the  said  plaintiff  the  said  seve- 
ral sums  of  money,  or  any  or  either  of  Uiem,  or  any  part  thereof  (although 
often  requested  so  to  do).  But  to  pay  the  same,  or  any  part  thereof,  to  the 
said  ptamtiff,  the  said  £.  F.  in  his  life-time,  and  the  said  defendant  and  G.  H. 
administrators  as  aforesaid,  after  (he  death  of  the  said  £.  F.  and  in  the  life- 
time of  the  said  G.  H.  wholly  refused,  and  the  said  defendant  hath,  ever  since 
the  death  of  the  said  G.  H.  hitherto  wholly  refused^  and  still  refuses  so  to  do* 
To  the  damage,  &c. 

AgBiiMt  (to  wit)     A.  B.  complains  of  C.  D.  administrator  of  all  and  singular 

l^^yJJ^^*  the  goods,  chattels,  and  credits,  which  were  of  E.  F.  deceased,  at  the  time  of 

4t  6oiii^      his  deaths  left  unadministered  *by  G*  H.  in  his  life-time,  now  also  deceased 

MM.  with 

wman- 

nezed.  (<>)  This  deacripdon  is  sufHdont,  8  Stra.  781. 

[  MM  ] 
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(Md  .which  said^  G.  H.  in  his  life-time,  and  at  the  time  of  bia  deatk, 
executor  of  the  last  will  and  testament  of  the  said  £•  F.  deceased),  with  w 
will  of  the  said  £•  F.  annexed,  being,  &c.  (onle,  12.)  For  that  whereas  the 
said  £•  F.  in  his  life-time,  to  wit,  on,  &c,  at,  &c.  was  indebted,  &c.  Yet  the 
said  £.  F.  in  his  life-time,  and  the  said  6.  H.  in  his  life-time,  now  deceased, 
after  the  death  of  the  said  £•  F.  and  which  said  6.  H.  in  his  life-time,  and  at 
the  time  of  his  death,  was  executor  of  the  last  will  and  testament  of  the  said  £. 
F.  deceased,  and  the  said  defendant,  administrator  as  aforesaid,  after  the  dealii 
of  the  said  6.  H.  not  regarding,  &c.  have  not,  nor  have  nor  hath  any  of  either  of 
them  as  jret  paid,  fcc*  (although  often  requested  so  to  do.)  But  to  pay  the 
same,  or  any  part  thereof,  to  the  said  plaintiff,  the  said  £»  F.  in  his  life-time« 
and  the  said  G.  H.  executor  as  aforesaid,  in  his  life-time,  and  after  the  death 
of  the  said  £•  F«  respectively  refused,  and  the  said  defendant,  administrator  as 
aforesaid,  hath,  ever  since  the  death  of  the  said  G.  H.  hitherto  iriiolly  refusedt 
and  still  refuses  so  to  do.  To  the  damage,  &«• 

^—  (to  wit)  A*  B.  complains  of  C*  D.  and  £•  his  wife,  which  said  £•  .Agaimt 
is  adminstratrix,  of  all  and  singular  the  goods,  chattels,  and  efiects,  which  ^TS^^^ii 
were  of  G.  H.  deceased,  at  the  time  of  his  death,  who  ditd  intestate,  being,  adminis- 


^r, 

V 


&c.  For  that  whereas  the  said  G.  H.  in  his  life-time,  to  wit,  on,  &c.  at,  &c,  ^J™^'  ^ 
was  indebted,  &c*  Yet  the  said  G.  H.  in  his  life-time,  and  the  said  £.  ad-  ii!^^!'^ 
ministratrix  as  aforesaid,  afler  the  death  of  the  said  G.  H.  and  whilst  she  was 
sole  and  unmarried,  and  the  said  defendant  and  £.  his  wife  (which  said  £•  ia 
administratrix  as  aforesaid),  since  their  intermarriage,  not  rtgarding,  lie.  but 
contriving,  &c.  have  not,  nor  have  nor  hath  any  or  either  of  them,  as  yet  paid, 
fcc  (although  oflen  requested  so  to  do.)  But  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiff,  the  said  G.  H.  in  his  life-time,  and  the  said  E. 
administratrix  as  aforesaid,  after  the  death  of  the  said  G.  H.  and  whilst  she 
was  sole  and  unmarried,  respectively  refused,  and  the  said  defendant  and  £• 
his  wife,  administratrix  as  aforesaid,  have,  ever  since  their  interniarriage» 
hitherto  wholly  refused,  and  still  refuse  so  to  do,  To  the  damage,  &c« 

fJh  in  ifye  last  precedent  to  the  conclusion^  tohich  is  as  fdlows :] — ^Yet  the  Agafaist 
aaid  G.  H.  in  his  life-time,  aod  the  said  C.  D.  and  £.  his  wife,  which  said  E.  ^^"f**^ 
is  administratrix  as  aforesaid,  since  the  death  of  the  said  G.  H.  not  regarding,  adminis- 
&e.  but  contriving,  &c*  have  not,  nor  have  nor  hath  any  or  ekher  of  them,  as  ^*!^± 
y^t  paid,  &c.  (although  often  requested  so  to  do.)     But  to  pay  the  same,  or  ruge. 
any  part  thereof,  to  the  said  plaintiff,  the  said  G.  H.  in  his  life-time  wholly  re- 
fused, and  the  said  C.  D.  and  £•  his  wife,  which  said  E.  is  idministratrix  as 
aforesaid,  have,  ever  since  the  death  of  the  said  G.  H.  hitherto  wholly  refused, 
and  still  refuse  so  to  do,  To  the  damage,  &c. 
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IFor  the  eommencemeni  in  K.  B.,  C.  P.,  or  Exchequer^  or  other  Courts,  an- 
le,  12  to  24,  or  &t^  or  against  a  person  in  a  partictdar  c&arocfer,  ofife,  24  to  ]^^t 
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i^M  PEo-  38,  and  then  proceed  as  follows :] — For  that  wherean  the  8aid  defeitdant,  iiere^ 
MOTBs.  tofore,  to  wity  od,  Sec;  (6)  at  London  (c),  that  is  to  sayi  at,  &c.  {d)  made  his 
maker  on  certain  promiesory  note  in  writing,  bearing  date  a  certain  day  and  year  therein 
a  nolo  mentioned,  to  wit,  the  day  and  year  aforesaid  (e) ,  and  thereby  then  and  there 
flenerally  promised  to  pay,  two  months  a(\er  the  date  thereof,  to  the  said  plaintiff  (y), 
and  not  at  or  order,  the  sum  o£  £  —  (g)  for  value  received  (A),  and  then  and  there  de- 
larDUoB*  I'v^i*®^  ^^®  ^^'^  promissory  note  to  the  said  plaintiff;  by  means  whereof,  and 
(a)«  by  force  of  the  statute  in  such  case  made  and  provided,  the  said  defendant 

then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  mooey 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  efiect  of  the 
said  promissory  note ;  and  being  so  liable,  he,  the  said  defendant,  in  conside- 
ration thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  pay  him  the  said  sum  of  money  in  the'  said  promissory  note  specified,  ac- 
[  *116  ]  cording  to  the  tenor  *and  effect  thereof  («). — [Tlien  add  cominon  counts  on  the 
consideration  or  debt  for  which  the  note  was  given^  and  the  common  money 
eonntSf  interest^  and  account  stated,  and  usual  breach^  laying  the  day  in  all  the 
common  counts  after  the  note  was  due,  and  some  day  before  the  title  of  the  dec^ 
laratian.'] 

Against  For  that  whereas  the  said  defendant  and  one  G.  H.  heretofore,  to  wit,  od« 

^'ISc^rt  f  ^^*  {date  of^ote)  at,  &c.  made  their  certain  promissory  note  in  writing,  bear* 
a  joint,  ing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  same  day  and 
and  seve-  y^m.  aforesaid,  and  thereby  then  and  there  jointly  and  severally  promised  to 
{k).  pay  (two)  months  afler  the  date  thereof,  to  the  said  plaintiff,  or  his  order,  £ — 

for  value  received,  and  the  said  defendant  and  the  said  G.  H.  then  and  there 
delivered  the  said  promissory  note  to  the  said  plaintiff.  By  reason  whereof, 
&c. — \Staie  the  defendants  liability,  and  promise  to  pay,  according  to  the  ten- 
or and  effect  of  the  note,  as  ante,  1 15,  and  add  a  count  as  on  a  note  made  by 
defendant  alone,  without  noticing  the  other  party,'} 

On  a  note  For  that  whereas  the  said  defendants,  by  and  under  the  names,  style,  and 
made  by  a  •  ^ 

•  ?  J^       (a)  See  p^eedents  and  notes,  Chitiy  on  (g)  If  the  note  be  payable  in  Irish  cairen- 

mI  n.!!*       ^*"*»  ^^  ®°-  ^^'  ^y»  *^  '""■^  ^  expressly  so  stated.    2  D.  & 

nSi  in^*         (*)  Date  of  note,  or  if  no  date  the  day  it  R.  15.— I  B.  &  C.  16.  S.  C— 4  B  &  A.  246. 

j^  ~-       was  made  or  issued.   See Chitty  on  Bills,  7th  — The  omission  of  the  word  ** sterling"  is 

Mt^  ^       ed.  409.    If  the  note  bear  date  a  day  differ-  immaterial.  2  B.  &  A.  301.      See  Cresweli 

ent  from  that  intended,  state  it,  as  in  form,  v.  Crisp,  2  Dougl.  633. 

post,  117.  (h)  This  should    agree  with    the    note. 

(c)  l*lace  of  date,  but  this  need  not  be  What  a  variance  in  this,  Chitty  on  Bills,  7th 

stated,  3  Campb.  304. — Chitty  on  Bills,  7th  ed.  356.    It  is  not  necessary  to  state  the  words 

ed.  355,  499,  n.  d. — If  the  note  be  drawn  at  "  value  received"  in  a  declaration  in  assump- 

Dublin  in  Ireland,  it  should  perhaps  be  so  sit,  2  Chit.  Rep.  333. 

stated,  2  B.  &  A.  301.— 1  Chit.  Rep.  28.  S.  (i)  This  mode  of  laying  the  promise  is 

C— I  B.  &  C.  16.— 2  D.  &  R.  15.  S.  C.  proper,  though  the  plaintiff  relies  on  a  sub- 

{d)  The  venue  in  the  action.  sequent  promise,  16  Cast,  420.---See  3  East, 

<0  If  there  be  no  date,  or  the  real  date  be  481. 

doubtful,  omit  the  words  "  bearing  date."  (ifc)  The  parties  may  be  sued  jointly  or 

See  6  M.  &  S.  73.—  3  B.  &  P.  173.  separately ;  and,  if  sued  separately,  the  note 

(f)  It  is  usual  here  to  state,  "  by  the  name  may  be,  and  usually  is,  stated  as  made  by 

and  addition  i^A.  B,  esquire,"  but  this  is  un-  the  defendant  alone.    Chitty  on  Bills,  7th 

necessary,  and  if  there  be  a  variance,  fatal.  ediL  346.    When  a  contiuct  is  joint  and 

If  however,  the  payee  be  misdeseribed  in  the  several  in  an  action  against  one,  it  is  not 

note,  it  may  then  be  advisable  in  one  count  necessary  to  notice  the  other.    4  Campb. 

to  adopt  such  deacription.  34.— 5  Co.  1 19  b«— 1  &•  &  A.  224. 
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flrm  of  Jonathan  Dubbins  and  Co.  (or  "  by  and  under  the  style  and  descrlp'    ^  *^^ 

MISSORT 

tion  of  the  Iron  Company")  heretofore,  to  wit,  on,  &c.  (do/e  of  note)  at,  &c.  notbs. 
made  their  certain  promissory  note  in  writing,  bearing  date,  &c.  and  thereby, 
&c.  {proceed  (U  in  theform^  an/e,  115.)  If  the  action  be  against  an  indorser  on 
a  note  so  made^  then  the  names  of  the  makers  need  not  be  stated ;  and  though 
there  was  only  one  maker^  the  count  may  run  thus : — **  For  that  whereas  certain 
persons  using  {or  *  trading  under*)  the  names,  style,  and  firm  of  Jonathan 
Dubbins  and  Co.,  (or  ^  using  the  style  and  description  of  the  Iron  Company,') 
heretofore,  to  wit,  on,  &c.  at,  &c.  made,  &c."  and  afterwards  describing  the 
parties  as  *' the  said  makers  of  the  said  promissory  note."  It  is  not  necessary 
io  state  that  one  partner  made  or  indorsed  *a  note  for  himself  and  co^artners^  [*1I7  ] 
and  U  is  better  to  state  that  eUl  were  made  or  indorsed.    4  Campb.  78« 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  by  ^  &  ^<^^ 
one  £•  F.  his  then  agent  in  that  behalf,  made  his  certain  promissory  note  in  an  agent 
writingt^bearing  date,  &c.  [as  ante^  115.     The  agenVs  name  is  not  afterwards  (0* 
noticedS[ 

For  that  whereas  the  said  defendant,  on  the  (1st)  day  of  (January,)  in  the  ^  ^  ^^^ 
year  of  out  Lord  (1825,)  at,  &c.  made  his  certain  promissory  note  in  writing,  dated  (m). 
bearing  date,  by  mistake,  the  (1st)  day  of  (January,)  A.  D.  (1S24,)  when  in 
truth  and  in  fact  the  said  promissory  note  was,  at  the  time  of  the  making  there- 
of, meant,  intended,  and  understood  by  the  said  defendant  and  said  plaintiff  to 
be  dated  on  the  (1st)  day  of  January,  A.  D.  (1825,)  and  thereby  promised  to 
pay  to  the  said  plaintiff  or  order,  (two)  months  afler  the  date  thereof,  that  is  to 
say,  two  months  afler  the  said  (1st)  day  of  January,  (1825,)  when  the  said 
promissory  note  was  so  made  and  meant,  and  intended,  and  understood  to  be 
as  aforesaid,  £ —  for  value  received,  and  then  and  there  delivered,  &c. — [Pro- 
ceed as  directed  in  the  precedent^  ante^  115.] 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  {date  of  note)  Payee 
at  {place  where  made)  that  is  to  say,  at,  &c.  made  his  certain  promissory  note  ^)[]^rof  a 
in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby  then  and  there  note  paya- 
promised  to  pay  at  (Messrs.  Drummonds  and    Co.'s  bankers,  Charing-cross)  p^^^kular 
{as  in  the  note)  (two)  months  afler  the  date  thereof,  to  the  said  plaintiff  (o)  or  place  (n). 
order,  the  sum  of  £ —  for  value  received,  and  then  and  there  delivered  the  said 
^promissory  note  to  the  said  plaintiff;  and  the  said  plaintiff  in  fact  saith,  that  f  «ii8  1 
afterwards,  and  when  the  said  note  became  due  and  payable  according  to  the 
tenor  and  effect  thereof,  to  wit,  on  the day  of in  the  year  afore- 
said (p),  at  the  said  (Messrs.  Drummonds  and   Co.'s  bankers,  Charing-cross,) 

(0  Thoogh  usual,  it  is  not  necessary  to  Campb.  201.— 14  East,  600.— 5  Taunt.  30. 

•tale  that  the  party  made  the  note  by  agent ;  — 3  M.  &  S.  1 52 ;  otherwise  it  is  not ;  and 

it  may  be  stated  generally  that  the  maker  when  only  one  count  is  inserted  it  should  be 

drew  it  himself^  Chitty  on  Bills,  7th  edit,  as  on  a  note  payable  generally,  as  ante,  115. 

357.  The  sutute  1  &  2  Geo.  4.  c.  78,  relating  to 

(»)  See  Chitty  on  Bills,  7th  edit  354,  the  acceptance  of  bills,  making  them  paya- 

489,  n.  (0*  ble  at  a  particular  place,  does  not  relate  to 

(ii).  See  notes,  Chitty  on  Bills,  7th  edit,  promissory  notes. 
489.    .When  the  note  is,  ttt  the  body  qf  U,        (o)  As  to  statement  of  the  addition  there  ^ 

made  pajrable  at  a  particular  place,  this  is  no  necessity  for  it.    See  ante,  1 1 5,  n.  (/).  ** 

count  IS  neoenary,  3  Campb.  247,  304«— 4       {p)  Calculate  the  two  months  exclusive 


lid  DECLARATIONS  IK  ASStTMPSIl?* 

OK  rRo»  aforesaid,  to  wit,  at,  &c.  {venut)  aforesaid,  the  said  promissoiy  note  was  doly 
^HOT^i!  presented  and  shown  {q)  for  payment  thereof,  and  payment  of  the  said  sum  af 
money  therein  specified,  was  then  and  there  duly  required  according  to  the 
tenor  and  effect  of  the  said  promissory  note ;  but  that  neither  the  said  (Messrs* 
Drummonds  and  Co.)  nor  the  said  defendant,  nor  any  other  person  or  persons 
on  behalf  of  the  said  defendant,  did  or  would,  at  the  said  time  when  the  said 
promissory  note  was  so  presented  and  shown  for  payment  thereof  as  aforesaid^ 
or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein  speci- 
fied, or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do  (r),  of  all 
which  said  several  premises  the  said  defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice  (9).  By  meana 
whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said 
defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  money  in  the  said  promissory  note  specified,  when  he  the  said  defendant 
should  be  thereunto  aflerwards  requested ;  and  being  so  liable,  he  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on,  the  day  and  year  last 
aforesaid,  at,  &c.  {venue)  aforesaid,  undertook,  and  then  and  there  faithfuUj 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  when  he  the  said  defendant  should  be  thereunto  afler- 
r*119 1  wards  requested. — [/^  is  advisable  then  to  add  a  county  (ts  *an<e,  115,  ii«  an 
note  payabh  generally^  and  the  other  common  counts^  as  there  direcUd."} 

On  a  note  \^Proceed  precisely  as  in  the  precedent  Payee  v.  Maker^  ante^  1 15,  to  the 
P^y^l'l^^'*  end,  showing  that  the  note  was  payable  on  ''^demandf  av^d  staiing  the  liabiUly 
r  *120  I  ^^  promise  to  pay^  accorSUng  to  the  tenor  and  effect  of  the  promissory  aofe, 
and  then  conclude  as  follows ;] — ^And  the  said  plaintiff  in  fact  saith,  that  after- 
wards, to  wit,  on,  &c.  {the  day  of  demand^  or  any  day  before  the  title  of  the 
declaration^)  to  wit,  at,  &c«  aforesaid,  payment  of  the  said  sum  of  money, 
in  the  said  promissory  note  specified,  was  duly  demanded  by  the  said  plaintiff 
of  the  said  defendant,  according  to  the  tenor  and  effect  of  the  said  promisso- 
iy note. — \Add  a  count  on  a  note  payable  on  demand  without  the  above  aver* 
ment^  and  the  money  counts  and  account  stated^  alleging  a  specicU  req[Uest  in 
the  breach*"] 

On  a  note       For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on  the  (1st)  day  of 
instal-^  ^  (January,)  in  the  year  of  our  Lord  (1830,)  at,  &c.  made  his  certain  promis- 

menu  for    sory  note  in  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to 
the  whole 

one  de^"    ^^  ^^**  ^^^  °^  ^^*  daie^  and  then  add  three  particular  place  seema  unnecessary.    3  M« 

fault  rill     ^^^^  °^  grace,  and  if  the  last  be  a  Sunday  &  S.  150,  and  see  the  next  precedent. 

^  ^  ^     or  Qood  Friday,  or.  Christmas  day,  aver  the  {a)  This  is  usually  averred,  but  it  ia  aaid, 

presentment  to  have  been  made  on  the  day  need  not  be  proved.    3  Campb.  261. 

before,  but  a  mistoke  in  the  day  seems  of  (t)  It  seems  advisable,  in  one  count,  to 

no  con8e<}uence  :  and  at  all  events  it  is  im-  aver  a  demand,  3  Campb.  459.    ChittjT  on 

material,  if  the  words  **  when  the  said  note  Bills,  7th  edit.  361.    But  semhU,  that  it  is 

became  due  and  payable  according  to  the  not  necessary.    Bayl.  187.  Selw.  N.  P.  3d 

tenor  and  effect  thereof,'*  are  inserted.    1  edit.  321. — Ry.  &  Moo.  363.    King  v.  Rox- 

Bing.  23.  brough,  2  Tyr.  468 ;  2  Crom.  Sl  T.  418, 

(g)  It  need  not  be  stated  who  made  the  S.  C. 

presentment.    1  Gow,  55.    It  need  not  be  (u)  See  the  precedent,  Plead.  A.  11.  Bay]. 

stated  it  was  presented  to  the  bankers,  &c,  on  Bills,  190.    If  when  die  action  ia  com- 

'            S  Chit.  Rep.  300.  menced,  all  the  instalments  are  due  by  ef« 

(r)  An  allegation  of  non-payment  at  the  fluxion  of  time,  it  will  suffice  to  declare  gen* 
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resaid,  and  then  and  there  delivered  the  said  ^^  ^i^^^*- 
lereby  then  and  there  promised  to  pay  to  the  rotm. 
m    of  (£20,)  in  manner  following,  (that  is  to 

W  day  of then  next,  (£6)  other  part 

* —  then  next,  and  (jClO,)  residue  thereof,  oo 
U  and  that,  in  case  default  should  be  made  in 
lents,  then  the  whole  of  the  said  sum  of  £20 
Hi*  By  means  whereof,  and  by  force  of  the 
I  provided,  the  said  defendant  then  and  there, 
kt  aforesaid,  became  liable  to  pay  to  the  said 
I  in  the  said  promissory  note  specified,  accord* 
he  said  promissory  note ;  and  being  so  liable, 
peiation  thereof,  afterwards,  to  wit,  on  the  day 
nI,  at,  &c.  aforesaid,  undertook,  and  then  and 
id  plaintiff  to  pay  him  the  said  sum  of  £  20,  in 
iified,  according  to  the  tenor  and  effect  of  the 
.  I  said  plaintiff  in  fact  saith,  that  after  making 

i  to  wit,  on  the day  of next  enduing  [  *i21  1 

'de  by  the  said  defendant  in  the  payment  of  £5, 
icified,  which  had  then  become  due  and  payable, 
•by,  and  according  to  the  tenor  and  effect  of  the 
t  said  promise  and  undertaking,  the  said  defend- 
lle  to  pay  to  the  said  plaintiff  the  whole  of  the  said 
issory  note  specified,  when  he  the  said  defendant 
6  requested. — [Add  count  on  original  conaidera^ 
I  stated^  and  breach*^ 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {ike  date)  On  a  note 
at,  &c.   made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  fo«r  one  ii>- 
day  and  year  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and  jue  in 
then  and  there  delivered  the  said  promissory  note  to  the  said  plaintiff,  by  which^ 
which,  &c.— [Stote  the  note  according  to  its  form,  and  then  state  the  liabilOy,  cU^'that 
and  promise  to  pay  the  iehole  sum^  according  to  the  tenor  and  effect  of  the  the  whole 
note^  as  in  the  last  precedent^  and  proceed  as  follows  ;]*— And  the  said  plain-  ^yl^ 
tiffin  fact  saith,  that  after  the  making  of  the  said  promissory  note,  to  wit,  on  one  de« 

^j^ Jay  of.  .1     in  the  year  aforesaid  (to),  at,  &c.   aforesaid,  a  certain  ^^^* 

sum  of  money,  to  wit,  the  sum  of  JS5,  part  of  the  said  sum  of  £20,  in  the  said 
promissory  note  specified,  became  and  was  due  and  payable  from  the  said  de-  » 
fendant  to  the  said  plaintiff,  upon  and  by  virtue  of  the  said  last-mentioned 
note,  and  which  said  last-mentioned  sum  of  £5  he  the  said  defendant  then 
ought  to  have  paid  to  the  said  plaintiff,  according  to  the  tenor  and  effect  of  the 
promissory  note,  and  of  his  said  promise  and  undertaking,  to  wit,  at,  &c. 


on 


erelly  on  the  note,  setting  it  out,  and  with-  day  named  for  the   payment  of  each  of 

out  averring  any  defaulu    If  the  note  be  them.                         ^  ,     . 

payable  by  instalments,  without  any  clause  (w)  If  any  one  of  the  days  on  which  an 

OS  to  the  whole  becoming  due  on  one  default,  instalment  became  due  be  mis-stated,  it  is 

then  the  next  precedent  will  be  proper.    The  fatal.    1  Gow,  21.— 3  J.  B.  Moore,  79.  S.  C. 

: ..f^«»*a  Kn/inmA  rliiA  iliree  davs  after  the 


instahnenU  become  due  three  dayi  after  the 
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ON  PROM*    aforesaid. — [^Insert  counis  on  the  consideration  of  the  noiCf  and  the  money 
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counts  J  account  slated^  and  breach.'] 


The  like         [^Proceed  as  directed  in  the  preceding  form^  to  the  *  and  then  as  follows  /"] 

instal-        And  the  said  plaintiff  in  fact  saith,  4hat  aflerwardsi  to  wit,  on  the day  of 

ments  due.  ,  A.  D.  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for  di- 
vers, to  wit,  three  of  the  instalments  payable  by  the  said  promissory  note  then 
last  elapsed,  became  and  was  due  and  payable  from  the  said  defendant  to  the 
said  plaintiff,  upon  and  by  virtue  of  the  said  promissory  note,  to  wit,  at,  &c* 
aforesaid. 

On  a  note  ^^^  ^^^  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {date  of 
for  less  note)  in  a  certain  place  called  (Clifford's  Inn,)  to  wit,  at,  &c.  {venue)  accord- 
^  ^'  ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  made  his  cer- 
tain promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  day  and  year  aforesaid,  and  signed  by  him,  the  said  de- 
fendant, in  the  presence  of  one  A.  B.  a  subscribing  witness,  who  in  due  man- 
ner, and  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, attested  such  signature,  and  the  said  defendant  thereby,  twenty-one 
days  afler  the  date  of  the  said  promissory  note,  promised  to  pay  the  said  plain- 
tiff, (by  the  name  of,  &c.  at,  &c«  cabinet  maker,  being  the  then  place,  of  abode 
of  the  said  plaintiff,  to  whom  or  to  whose  order,  the  money  contained  in  the 
said  note  was  to  be  paid)  or  his  order,  the  sum  of  (£4,)  for  value  received, 
and  then  and  there  delivered  the  said  promissory  note  to  the  said  plaintiff,  by 
reason  whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided, 
he  the  said  defendant  then  and  there  became  liable,  &c. — {^Staie  liabUiiy  and 
promise  to  pay^  according  to  the  tenor  and  effect  of  the  note^  as  ante^  116,  and 
counts  on  the  consideration  of  the  note^  and  money  counts^  account  stated^  and 
breiich.'] 

r  *122  1  *For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  in  parts 
On  a  note  beyond  the  seas,  to  wit,  at  (Amsterdam,)  that  is  to  say,  at,  &c.  {venue)  made 
^road  for  ^^  certain  promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid, 
the  pay*  and  thereby  then  and  there  promised  to  pay,  (nine)  months  afler  the  date  there- 
""^Td  ^^  ^^*  ^^  ^^  order  of  the  said  plaintiff,  one  hundred  and  one  guilders  holl  value, 
(y).  that  day  received  in  cash,  and  then  and  there  delivered  the  said  promissory 

note  to  the  said  plaintiff,  by  means  whereof  the  said  defendant  then  and  there 
•  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to  the  tenor  and  effect  of  the  said  prom- 
issory note,  and  being  so  liable,  he  the  said  defendant,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  money  in  the  said  promissory  note  specified,  according  to  the 
tenor  and  effect  thereof.     And  the  said  plaintiff  avers,  that  the  said  one  hund- 

{x)  See  17  Geo.  3.  c.  30.  s.  1.  made  per-  on  Bills,  7ih  ed.  327,  n.  e.  and  as  to  decla- 

pctual  by  27  Geo.  3.  c.  16.    I  Wentw.  368.  rations  relative   to  foreign   money,    see    1 

ChiU  on  Bills,  7th  cd.  42,  59,  ,60.  Marsh.  33.-5  Taunt.  228.-2  D.  &  R.  15. 

(y)  As  to  notes  made  abroad,  see  Chit.  —  1  B.  &  C.  16.  S.  C. 
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red  and  one  guilders  holl,  in  the  said  promissory  note  mentioned,  at  the  time  of  ^^  ^^O' 

MISSOftT 
MOTES. 


making  the  said  promissory  note  and  also  at  the  time  the  same  became  due 


and  payable,  according  to  the  tenor  and  effect  thereof,  were  and  still  are  of 
great  value,  to  wit,  the  value  of  jC —  (z)  *of  lawful  money  of  Great  Britain,  to  [  *123  ] 
wit,  att  &c.  aforesaid  (a). — [^Add  counts  on  the  consideration  of  tJie  note^  emd 
the  money  cowits^  account  stated^  and  breach,'] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  patabJeo^n 
made  his  certain  promissory  note  in  writing,  bearing  date  the  same  day  and  the  con  tin- 
year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  three  days  after  S«pcy  of  a 
the  arrival  of  the  ship  Britannica,  at  her  moorings  in  tiie  river  Thames,  to  the  rival  (b), 
said  plaintiff,  the  sum  oi  £ —  being  for  a  sum  of  money  due  from  the  said  ship 
Britannica.     And  the  said  defendant  then  and  there  delivered  the  said  promis- 
sory note  to  the  said  plaintiff.     And  the  said  plaintiff  avers,  that  the  said  ship 
Britannica,  afterwards,  to  wit,  on,  &c.  {day  ofarrivaU  or  about  it^)  arrived  at 
her  moorings  in  the  river  Thames  aforesaid,  to  wit,  at,  &c.(eenti«]  aforesaid,  of 
all  which  said  several  premises  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  {penue)  aforesaid,  had  notice  ;  by  means 
whereof,  &c. — [^State  the  liability j  andpromiae  topay^  according  to  the  Unor 
and  effect^  as  ante^  116.] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  ont  &c.   at,  &c.  On  a  note 
made  his  certain  promissory  note  in  writing,  and  thereby  acknowledged  him-  Payable  on 
self  to  have  borrowed  and  received  of  the  said  plaintiff  the  sum  of  £, —  being  ant's  wife 
for  the  purchase  for  himself  of  a  lieutenant's  commission  in  the  first  regiment  attaining 
of  foot  guards,  under  the  command  of  the  Right  Honorable  the  Duke  of  Marl-  %\  ^^j. 
borough,  and  which  said  sum  of  £, —  he  the  said  defendant  by  the  said  prom- 
issory note,  promised  to  pay  as  soon  as  E.  his  wife  should  attain  the  age  of  21 
years,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  plain- 
tiff, by  means,  &c. — [State  the  liability^  and  promise  to  pay,  according  to  the 
tenor  and  effect^  as  ante^  115,  and  then  proceed  as  follows :] — And  the  said  plain- 
tiff, in  fact,  saith,  that  although  the  said  E.  the  wife  of  the  said  defendant, 
afterwards,  to  wit,  on,  &c.  {the  day  of  her  coming  ofage^  or  about  t<,)  did  at- 
tain the  age  of  21  years,  to  wit,  at,  &c.  (ucmte)  aforesaid.     Yet  the  said  de-  Breach. 
fendant,  not  regarding  his  said  promise  and  undertaking,  *did  not,  as  soon  as  [  *124  3 
his  said  wife  so  attained  the  age  of  21  years  as  aforesaid,  or  at  any  time  before 
or  since,  pay  the  said  sum  of  £, —  or  any  part  thereof,  to  the  said  plaintiff,  but 
hath  hitherto  wholly  neglected  and  refused,  to  wit,  at,  &c.  aforesaid. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {date  of  By  payee 

noU)  at,  &c.  made  his  certain  promissory  note  in  writmg,  bearing  date  a  cer-  ^^"'^^^  ^ 

lain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  note,  pay- 
able BIX 
months  af- 

(z)  State  enough  to  cover  the  value  in    N.  P.  344,  347,  and  note  71.— Plead.  A.  12.  ter  the 
Enelish  money.  bcc  form  of  note,  payable  on  a  person's  ar-  death  of 

(a)  In  some  of  the  precedenU,  thie  aver-    rival,  1  Wentw.  366.  another, 

ment  is  introduced  before  the  statement  of        (c)  See  precedent,  1  Wentw.  350.--Plead. 
the  liabUity  and  promise  to  pay.  A.  20.— 1   Burr.  226.-2  B.  &  P-  413.— 

(6)  As  to  this  contingency,  see  Chitty  on    Willes,  393.-2  Stra.  1217.— Chitty  on  Bills, 
Bills,  7th  edit,  42,  336,— Bay  I.  15.— Selw.    7lh  edit.  42,  336. 
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thereby  then  and  there  promised  to  pay,  (six)  months  after  the  decease  of  his 
father,  £.  F.,  to  the  said  plaintiff  or  order,  the  sum  of  j^ —  for  value  received, 
and  then  and  there  delivered  the  said  promissory  note  to  the  plaintiff,  by  means, 
££c. — Instate  liabiliiyj  and  promise  topay^  according  to  ttnor  and  effect^  {u  antt^ 
115,  and  then  proceed."]  And  the  said  plaintiff  in  fact  saith,  that  afterwards, 
and  after  the  making  of  the  said  promissoiy  note,  to  wit,  on,  &c.  the  said  £. 
F.  died,  to  wit,  at,  &c*  aforesaid.  And  although  six  months  from  the  time  of 
the  decease  of  the  said  £•  F.  have  long  since  elapsed,  to  wit,  at,  &c.  yet  the 
said  defendant,  although  he  was  aflerwards,  to  wit,  on,  &c.  at,  &c.  aforesaid, 
requested  by  the  said  plaintiff  so  to  do,  hath  not  as  yet  paid  the  said  sum  of 
£ —  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglect- 
ed and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at,  &c.  afore- 
said.— [^Add  counts  on  original  connderation^  tnoney  counts^  wcount  staiedf  and 
breach.'] 


Firtl  in- 
dorsee 
against 
maker, 
payable 
generally, 
and  not  at 
a  particu- 
lar place 


For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at  (London) 
that  is  to  say,  at,  &c.  made  his  certain  promissory  note  in  writing,  bearing 
date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore- 
said, and  thereby  then  and  there  promised  to  pay,  two  months  af^er  the 
date  thereof,  to  one  £.  F.  or  order,  the  sum  o£  £ —  for  value  received,  and 
then  and  there  delivered  the  said  promissory  note  to  the  said  £•  F.  And  the 
said  £.  F.  to  whom  or  to  whose  order  the  payment  of  the  said  sum  of  monej 
in  the  said  promissory  note  specified,  was  to  be  made  afler  the  making  of  the 
said  promissory  note,  before  the  payment  of  the  said  sum  of  money  therein 
specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  in- 
dorsed the  said  promissory  note,  by  which  said  indorsement,  he  the  said  £•  F. 
then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  pro- 
missory note  specified  to  be  paid  to  the  said  plaintiff,  and  then  and  there  de- 
livered the  said  promissory  note  so  indorsed  as  aforesaid  to  the  Said  plaintiff^ 
by  means  whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided, 
the  said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff,  the 
said  sum  of  money  in  the  said  promissory  note  specified,  according  to  the 
tenor  and  effect  of  the  said  promissory  note  ;  and  being  so  liable,  he  the  said 
defendant,  in  consideration  thereof,  aflerwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesai49  undertook,  and  *then  and  there  faithfully  promised 
the  said  plaintiff,  (1)  to  pay  him  the  said  sum  of  money  in  the  said  promissory 
note  specified,  according  to  the  tenor  and  effect  thereof. —  [^Here  insert  the  mO' 
ney  counts^  and  account  stated^  and  common  breach ;  (»  there  is  no  privity  of 
contract  between  indorsee  and  maker  of  a  note^  it  is  not  usual  to  add  any 
other  counts^  as  in  the  preceding  forms.] 

First  in-  ^^^  *^^^  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  at  (Lon- 

dorsee     ♦  don)  that  is  to  say,  at,  &c,  made  his  certain  promissory  note  in  writing,  bear- 
maker 

wherenote  (d)  See  notes,  Chitty  on  Bills,  7th  ed.    and  the  notes,  which  should  be  observed  14 

payable  at  494,  &c.                                                              East,  500.— 4  Campb.  201.— 5  TaunL  30. 

a  particu-  (<)  See  the  two  forms,  ante,  117,  118, 

lar  place      ^ 

(1)  See  Banks  v.  Camp,  2  Moo.  &  Scott,  734, 


[*126] 
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ilijp  date  a  certain  day  and  year  therein  mentioned,  to  wi}?»?»<lt  at,  &c.  afore-  om  pikk 
aforesaid,  and  thereby  then  and  there  promised  to  pay,  at  (Me^ft§n«oned  m-    ^o^^g^ 
monds  and  Co/s,  Charing-cross,)  (two)  months  after  the  date  thereof,  ttW.  resi- 
E.  F.  or  order,  the  sum  of£ —  for  value  received,  and  then  and  there  deliver^^^  ^ 
ed  the  said  promissory  note  to  the  said  £•  F. ;  and  the  said  £•  F.  to  whom  or  -^.^ 

to  whose  order  the  payment  of  the  said  sum  of  money,  in  the  said  promissory 
note  specified,  was  to  be  made,  after  the  making  of  the  said  promissory  note, 
and  before  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on 
the  day  and  year  aforesaid,  at,  {venue)  aforesaid,  inclorsed  the  said  promissory 
note,  by  which  said  indorsement,  he  the  said  E.  F.  then  and  there  ordered  and 
appointed  the  said  sum  of  money  in  the  said  promissory  note  specified,  to  be 
paid  to  the  said  plaintiff,  and  then  and  there  delivered  the  said  promissory  note, 
so  indorsed  as  aforesaid,  to  the  said  plaintiff^.  And  the  said  plaintiff  averst 
that  afterwards,  and  when  the  said  note  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  to  wit,  on  the  said  ■  day  of  —  in  the  year 
aforesaid,  at  the  said  Messrs.  Drummonds  and  Co.'s,  to  wit,  at,  &c.  {venue) 
aforesaid,  the  said  promissory  note  was  duly  presented  and  sho^m  for  payment 
thereof,  and  payment  of  the  said  sum  of  money  therein  specified  was  then  and 
there  duly  required,  accorduig  to  the  tenor  and  efiect  of  the  said  promissory 
note,  but  that  neither  the  said  Messrs.  Drummonds  and  Co.  nor  the  said  de- 
fendant, nor  any  other  person  or  persons  on  behalf  of  the  said  defendant,  did 
or  would,  at  the  said  time  when  the  said  promissory  note  was  so  presented  and 
shown  for  payment  thereof  as  aforesaid,  or  at  any  other  *time  before  or  afler-  [  *lfi6  ] 
wards,  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but 
wholly  neglected  and  refused  so  to  do,  of  all  which  said  several  premises  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
{venue)  aforesaid,  had  notice,  by  means  whereof,  and  by  force  of  the  Statute 
in  such  case  made  and  provided,  the  said  defendant  then  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  promissory 
note  specified,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested ;  and  being  so  liable,  he  the  said  defendant,  in  consideration  thereof, 
aAerwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  un- 
•dertooky  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the 
said  sum  of  money  in  the  said  promissory  note  specified,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested. — [JrweW  a  count  m  ona 
note  payable  generally^  and  the  common  money  count8t  account  ittUedt  athd 
breach*'] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at  (London)  Secotul  or 
that  is  to  say,  at,  &c.  (venue)  made  his  certain  promissory  note  in  writing,  bear-  JJJJJ,^  *"' 
ing  date  the  day  and  year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  against 
(two)  months  after  the  date  thereof,  to  one  E.  F.  or  order,  the  sum  of  jS —  for  «»«kor(i). 
value  received,  and  then  and  there  delivered  the  said  promissory  note  to  the 
said  £.  F. ;  and  the  said  £.  F.  to  whom  or  to  whose  order  the  payment  of 

(1)  It  has  been  held,  that  a  remote  indorsee  may  declare  as  the  immediate  indorsee  of 
the  first  indorser,  or  of  any  intermediate  indorsee,  striking  out  on  the  trial  the  indorse- 
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thereby  then 
father,  E 
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^ 


Asory  note  specified  was  to  be  made^ 
>y  note,  and  before  the  payment  of  the 
/,  to  witf  on  the  day  and  year  aforesaid,  at* 
promissory  note,  by  which  said  indorsement, 
Ae  ordered  and  appointed  the  said  sum  of  money 
^  specified,  to  be  paid  to  one  G.  H.  and  then  and 
^tomiaaory  note  so  indorsed,  to  the  said  G.  H. ;  and 
.^whom  or  to  whose  order  the  payment  of  the  said  sum  of 
promissory  note  specified,  was  by  the  said  indorsement  di- 
^  made,  after  the  making  of  the  said  ^promissory  note,  and  before  the 
j0bf  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day  and  year 
..4«said,  at,&c.  aforesaid,  indorsed  the  said  promissorynote,  by  whichsaid  last- 
mentioned  indorsement,  he  the  said  G.  H.  then  and  there  ordered  and  appointed 
the  said  sum  of  money  in  the  said  promissory  note  specified,  to  be  paid  to  the 
said  plaintiff,  and  then  and  there  delivered  the  said  promissory  note  to  the  said 
plaintifi'(g') ;  by  means  whereof,  and  by  force  of  the  Statute  in  such  case 
made  and  provided*  the  said  defendant  then  and  there  became  liable  to  pay  to 
the  said  plaintiff  the  said  sum  of  money  in  the  said  promisso'ry  note  specified, 
according  to  the  tenor  and  efiect  of  the  said  promissory  note  ;  and  being  so 
liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money,  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect  thereof. — 
l^Jldd  the  usual  money  courUs^  <u:count  atatedf  and  breach.'\ 


Short  in«         And  the  said  G.  H.  {the  payee)  then  and  there  indorsed  and  delivered  the 
dorsement  ^^Id  promissory  note  to  one  J.  E.  who  then  and  there  indorsed  and  delivered 
the  same  to  the  said  plaintiff.    (Or  if  the  actum  be  against  the  payee  or  makers 
eayt  *'  and  the  said  G.  H.  then  and  there  indorsed  and  delivered  the  said  note 
to  the  said  plaintiff.") 


{h). 


I  *128  J 
On  a  note 
indorsed 
for  residue 
liter    part 
payment 


^[•^er  stating  an  indorsement  to  G.  H,  proceed  as  follows  :]  And  the  said 
defendant,  after  the  said  indorsement  so  made  to  the  said  G.  H.  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  paid  to  the  said  G. 
H.  a  certain  sum  of  money,  to  wit,  i&lO,  in  part  of  payment  of  the  said  sum 
of  J&dO,  in  the  said  note  specified,  and  the  said  G.  H.  afterwards,  and  before 
the  payment  of  the  residue  of  the  said  sum  of  J&60,  in  the  said  note  speci- 


(/)  A  variance  between  the  real  name 
and  what  appears  on  the  bill,  is  immateri- 
al.— 1  Stark.  47,  as  to  description  and  proof 
of  indorsement,  by  persons  trading  under  a 
£rm,  &c.  see  2  D.  &  R.  281  (1). 

(g)  If  there  were  other  indorsements  be- 
tween defendant  and  plaintiff,  here  describe 
them,  the  same  as  the  second  indorsement. 
It  is  usual  in  the  first  count  to  state  all  the 
indorsements  on  the  bill  before  the  plaintiff's 
name,  and  then,  if  it  be  apprehended  that 
one  or  more  of  such  indorsements  cannot  be 


proved,  to  add  a  count  or  counts  omitting 
the  statement  of  such  indorsements. — 4 
Esp.  Rep.  SU.  Cbitty  on  Bills,  7th  ed. 
359. — Bayl.  184.  In  such  second  count,  in 
order  to  ayoid  prolixity,  state  the  indorse- 
ment shortly,  as  in  the  next  precedenL 

{h)  This  concise  mode  of  stating  the  in- 
dorsements, will  in  all  cases  suffice,  and  it  is 
usual  to  adopt  them  in  a  second  count. 

(0  As  to  the  laWf  Chitly  on  Bills,  7th 
ediu  130,    See  precedent.  Pleader's  A.  28. 


(1)    { Cochran  v,  Scott,  3  Wend.  Rep.  229.  } 
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fied,  or  anj  part  thereof,  to  wit,  oo  the  day  and  year  aforesaid,  at,  &c.  afore-  on  pro* 
said,  indorsed  the  said  promissory  note,  and  by  the  said  last-mentioned  in-  ^^tk^^ 
dorsement,  the  said  6.  H.  then  and  there  ordered  and  appointed  the  said  resi- 
due of  the  said  sum  of  money  in  the  said  note  specified,  to  be  paid  to  the 
plaintiff,  and  then  and  -there  delivered  the  said  promissory  note  so  indorsed  to 
the  said  plaintif!^  and  by  reason  of  the  premises,  and  by  force  of  the  Statute 
in  such  case  made  and  provided,  the  said  defendant  then  and  there  became 
liable  to  pay  the  said  residue  of  the  said  sum  of  money  in  the  said  promissory 
note  specified  to  said  plaintiff,  according  to  the  tenor  and  effect  of  the  said 
promissory  note,  and  the  said  several  indorsements  so  made  thereon  as  afore- 
said ;  and  being  so  liable,  the  said  defendant  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  resi- 
due of  the  said  sum  of  money  in  the  promissory  note  specified,  according  to 
the  tenor  and  effect  of  the  promissory  note,  and  the  said  indorsements  so 
made  thereon  as  aforesaid.^— [«^i(cl  a  count  as  upon  a  note  remaining  wholly 
unpaidf  and  the  common  counts.^ 

[After  stating  the  promissory  note^  payable  to  one  E,  F,  as  ante^  126,  pro-  g    j^^. 
cetd  asfoUovBS :] — ^And  the  said  E.  F.  to  whom  or  to  whose  order  the  pay-  dorsee  of 
ment  of  the  said  sum  of  money  mentioned  in  the  said  promissory  note  was  to  °"  ^^^^^^ 
be  made  afterwards,  and  before  the  payment  of  the  said  sum  of  money  in  the  maker  (it). 
said  promissory  note  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
aforesaid,  indorsed  the  said  promissory  note,  and  by  that  indorsement  the  «*v  - 

said  E.  F.  ordered  and  appointed  the  said  sum  of  money  in  the  said  promis- 
sory note  specified  to  be  paid  to  one  G.  H*  in  his  life-time,  since  deceased, 
or  order,  and  then  and  there  delivered  the  said  promissory  note,  so  indorsed, 
to  the  said  O.  H.  And  the  said  plaintiff  further  saith,  that  heretofore,  to  wit, 
on,  &c.  {date  of  wHl^  or  about  tV,)  at,  &c.  aforesaid,  the  said  6.  H.  made  his 
last  will  and  testament,  in  writing,  and  thereby  then  and  there  made  and  ap- 
pointed J.  K«  executor  thereof,  and  *the  said  G.  H.  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  (venue)  afO'esaid,  died,  and  thereupon  *■  ^ 

the  said  J.  K.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c, 
aforesaid,  duly  proved  the  said  last  will  and  testament  of  the  said  G.  H.  de- 
ceased, and  took  upon  himself  the  burden  of  the  execution  thereof ;  and  the 
said  J.  E.  so  being  executor  of  the  said  last  will  and  testament  of  the  said 
G.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid, 
as  such  executor  as  aforesaid,  indorsed  the  said  promissory  note,  and  by  the 
said  last-mentioned  indorsement  appointed  the  said  sum  of  money  in  the  said 
promissory  note  specified,  to  be  paid  to  the  said  plaintiff,  and  then  and  there 
delivered  the  said  promissory  note,  so  indorsed,  to  the  said  plaintiff;  by  means, 
&c. — Instate  liability  J  and  promise  topay^  asante^  127.] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c«  at,  6c.  By  indor- 
made  his  certain  promissory  note  in  writing,  bearing  date  (a  certain  day  and  Jldm^nis -" 

trator  af- 
(k)  A  profert  of  the  probate  need  not  be        {I)  No  profert  of  the  letters  of  adminis-  ter  the 
made.     Willes,    369.     See  precedents,    1    traUoni»neccssary,  Wille*.  359.— IWentw.  death  of 
Wcntw.  329, 3S2,  387,  388.  388.  the  payee 

(0. 
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OK  PRO-  year  therein  mentioned,)  to  wit,  the  same  day  and  year  aforesaid,  and  thereby 
NOTEs^  promised  to  pay,  (twelve)  months  after  the  date  thereof,  to  one  E.  F.  or  order, 
the  sum  of  j&— -  value  received,  and  then  and  there  delivered  the  said  promis- 
sory note  to  the  said  E.  F. ;  and  the  said  plaintiff  in  fact  saith,  that  after  the 
making  of  the  said  promissory  note,  and  before  the  payment  of  the  said  sum  of 
money  therein  specified,  to  wit,  on,  &c.  {the  date  of  the  letters  of  administrab- 
tion,  or  about  it,)  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  E.  F.  died  intestate  ; 
and  that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid, 
administration  of  all  and  singular  the  goods  and  chattels,  rights  and  credits,  of 
the  said  £.  F.  deceased,  at  the  time  of  his  death  was  granted  to  one  G«  H. 
and  the  said  G.  H.  so  being  such  administrator  as  aforesaid,  afterwards,  and 
before  the  payment  of  the  said  sum  of  money  in  the  said  promissory  note 
specified,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  indors- 
ed the  said  promissory  note,  by  which  said  indorsement,  he  the  said  G.  H.  as 
such  administrator  as  aforesaid,  Ihen  and  there  ordered  and  appointed  the  said 
sum  of  money  in  the  said  promissory  note  specified,  to  be  paid  to  the  said 
plaintiff,  and  then  and  there  delivered  the  said  promissory  note,  so  indorsed  as 

r  *130  1  aforesaid,  *to  the  said  plakitiff;  by  means,  &c. — \_State  the  liabiliiy^  andprO' 
mise  to  pay,,  as  ante^  127.] 

By  the  \^fter  statement  of  the  note  pcnjable  to  E,  F.  or  bearer^  proceed  as  follows^ 

l!!ff  ™,-    fi^cknte^  115.] — And  the  said  E.  F.  to  whom  or  to  the  bearer  of  the  said  pro- 
note  paya-      ^        '         J  ^  r 

ble  to  £.  missory  note,  the  payment  of  the  said  sum  of  money  therein  specified,  .was 
F.  or  bear-  y^y  ^^  game  note  to  be  made  after  the  making  of  the  said  note,  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  aforesaid,  duly  assigned  over  and  delivered  the  said 
promissory  note  to  the  said  plaintiff,  who  thereby  and  then  and  therd  became 
and  was  and  still  is  the  lawful  bearer  thereof,  and  entitled  to  receive  and  de- 
mand payment  of  the  said  sum  of  money  therein  specified,  whereof  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
had  notice ;  by  means,  &c. — \^State  the  liability^  and  promise  to  pay^  according 
to  the  tenor ^  as  ante^  115,  16.] 

of^a  TOun-  ^^'  ^^^  whereas  the  said  defendants,  heretofore,  to  wit,  on,  &c.  {date  of 
try  bank-  note)  at  the  Brighton  Union  Bank,  at  Brighton,  to  wit,  at,  &c.  {venue)  made 
er'a  note,  ^gjjj,  certciin  promissory  note  in  writing,  bearing  date  a  certain  day  and  year 
London      therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby  then  and 

banker's,    there  promised  to  pay  No or  bearer,  on  demand,  the  sum  of  iB —  there, 

try,  aver-'  that  is  to  say,  at  the  said  Brighton  Union  Bank,  or  at  Messrs.  Weston,  Sir 

ring  pre-     John  Pinhom,  and  Go's.  London,  value  received :  and  the  said after- 

at  both.  wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c*  aforesaid,  became  and 
was  the  lawful  bearer  of  the  said  note,  and  entitled  to  receive  and  demand 
payment  of  the  said  sum  of  money  therein  specified,  whereof  the  said  defen- 
dants, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  there  had  notice :  and 
the  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  promissory  note  was  duly 

(m)  The  assignment  may  be  stated  more  concisely,  as  ante,  127. 
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pnuEK^^  ii»to  the  said  Messrs.  Weston,  Sir  John  Pinhorn,  and  Go's,  hankers,  on  prom- 
ap  to*lh«  hAjJ  I  W>Tesaid,  for  payment  thereof,  according  to  the  tenor  and  effect  of  the     "otes. 
^^^k^ddwr  I  t9<i^sory  note,  and   payment  of  the  said  sum  of  money  in'  the  said 
A  tJJjJ|^«Atfe«ft  \         ote  specified)  was  then  and  there  duly  demanded  and  required  ; 
I  ^^^aoBtioBl   ^u-the  said  Messrs.  Weston,  Sir  John  ^Pinhorn,  and  Co's.  nor  the  [*131  ] 
^*i!ftett7^^\^^irc^^,  nor  any  person  or  persons  on  behalf  of  the  said  defendants, 
E^ M te»^ <gffted£l  J^S^i  the  said  time  when  pa3nnent  of  the  said  sum  of  money  in  the 
^^lakir^tt^^^^t^SSr  \ W  <jy  note  specified,  was  so  demanded  as  aforesaid,  pay  the  same, 

,-— ^i^89Ch«i^\^a^«teof,  but  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c. 

^'^'^IjTSteBt^^in^*'^  >  whereof  the  said  defendants,  afterwards,  to  wit,  on  the  day 


??.,4iaflin,o^.°^A«.  1  m««^^ore8aid.  there  had  notice.  And  the  said  plaintiff  in  fact  further 
p.^i^^^^^^^iS^&'^V T^'^^'  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {venue) 
^Jt^utqgy!^«S^\V>  said  promissory  note  was  duly  presented  to  the  said  defendants, 
^  -  "^Sf  ii  tf  **y3?*  l-^*'  Brighton  Union  Bank,  according  to  the  tenor  and  effect  of  the 
said  proiSusory  note,  and  payment  of  the  said  sum  of  money  in  the  said 
promissory  note  specified,  was  then  and  there  duly  demanded  and  required ; 
but  that  neither  the  said  defendants,  nor  any  other  person  or  persons  on 
their  behalf,  did  or  would,  when  payment  of  the  said  sum  of  money  in  the 
1  said  promissory  note  specified,  was  so  demanded  as  last  aforesaid,  pay  the 

same,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do ;  where- 
of the  said  defendants,  afVerwards,  to  wit,  on  the  day  and  year  aforesaid,  there 
had  notice ;  by  means,  &c. — \^Staie  /«a6i7t/y,  and  promise  to  pay  on  request ^ 
as  ante,  118  ;  add  a  couni  stating  presentment  only  on  the  London  Bank,  and 
a  third  count,  stating  presentment  only  at  the  Country  Bank,'] 

For  that  whereas  one  £.  F.  (the  maker)  heretofore,  to  wit,  on,  &c.  at  pi^^f  \^^ 
(London)  that  is  to  say,  at,  &c.  {venue)  made  his  certain  promissory  note  in  dorsee 
writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  firaUndorw 
and   year  aforesaid,  and  thereby  then   and  there  promised  to  pay  at  Messrs.  ser,  on  a 
Drwimionds  and  Co,  hankers.   Charing   Cross  (o),  (two)   months  after  the  ^^  ^J^' 
date  thereof,  to  the  said  defendant  {p),  or  order,  the  sum  of  £ — for  value  re-  particular 
ceived,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  de-  P**^®  ^'*^* 
fendant ;   and  the  said  defendant,   &c.  [^state  indorsement   and  delivery  to 
plaintiff,  as  *anie,  124]  ;i  and  the  said  plaintiff  avers,  that  afterwards,  when  -  ^109  t 
the  said  promissory  note  became  due  and  payable  according  to  the  tenor  and  ^  ^ 

effect  thereof,  to  wit,  on  the day  of in  the  year  of  our  Lord 

aforesaid,  at  the  said  Messrs,  Drummonds  and  Co,  bankers  at  Charing  Cross 
aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  promissory  note  was  duly 
presented  and  shown  for  payment  thereof,  and  payment  of  the  said  sum  of 
money  therein  specified,  was  then  and  there  duly  required,  according  to  the 
tenor  and  effect  of  the  said  promissory  note,  but  that  neither  the  said  Messrs. 
Drummonds  and  Co.  nor  the  said  £•  F.  nor  any  person  or  persons  on  behalf 
of  the  said  £.  F.  did,  or  would,  at  the  said  time  when  the  said  promissory 
note  was  presented  and  shown  for  payment  thereof  as  aforesaid,  or  at  any  time 

(n)  If  the  latter,  nee  the  precedents  and        (p)  The  statement  of  the  addition  is  in  no 

notes,  ante,  \\7  and  119.    See  Chitty  on  case  necessary  or  advisable,  unless  the  party 

Bills,  7th  edit.  492.  be  misdeacribed  In  the  note ;  see  ante,  115, 

(o)  If  not  payable  at  a  particular  place,  n.  (/)• 
omit  the  words  in  italics. 
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ON  PRO-  before  or  aflerwardB,  pay  the  said  sum  of  money  therem  specified,  or  any  part 
N0TE9.  thereof,  but  wholly  neglected  and  refused  so  to  do^  (9),  of  all  which  said  seve- 
ral premises  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  aforesaid,  had  notice  (r) ;  by  means  whereof,  and  by  force 
of  the  Statute  in  such  case  made  and  provided,  the  said  defendant  then  and 
there  became  liable  to  pay  to  the  said  plaintilBTthe  said  sufai  of  money  in  the  said 
promissory  note  specified,  when  he  the  said  defendant  should  be  hereunto  after- 
wards requested  ;  and  being  so  liable,  he  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  in  the  said  promissory  note  specified,  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  requested. — \_When  ike  first  count  is  on  a 
note^  made  by  a  memorandum  at  the  foot ^  payable  at  a  partiaUar  place^  add  a 
county  as  on  a  note  payable  generaUy^  and  with  a  short  indorsement,  as  ante, 
127,  and  averring  a  presentment  to  the  maker,  and  insert  common  counts,  lay^ 
ing  the  day  after  the  note  was  due,  viz,  counts  for  the  original  debt  between 
plaintiff  and  defendant,  the  money  counts,  account  stated,  and  breach.'] 

[  *133  ]       '^[Proceed  precisely  the  same  as  the  l4xst  precedent  to  the  asterisk,  and  then 
First  in-     proceed  as  follows  ;] — And  the  said  plaintiff  avers,  that  at  the  time  of  making 
against       ^^  ^^  ^^^^  promissory  note  as  aforesaid,  and  from  thence,  until  and  at  the  time 
first  indor-  when  the  same  was  so  presented  and  shown  for  payment  thereof  as  aforesaid,  the 
averment    ^^^^  ^*  ^*  (^^^  maker)  had  not  in  his  hands  any  effects  of  the  said  defendant, 
of  want  of  nor  had  the  said  £.  F.  received  any  consideration  from  the  said  defendant  for 
excura*  n^  ^^®  making,  or  paying  the  said  promissory  note,  but,  on  the  contrary,  the  said 
tice   of      £.  F.  made  the  said  promissory  note  as  aforesaid,  for  the  accommodation,  and 
"^"Tm*     ^^  ^^  special  instance  and  request  of  the  said  defendant ;  and  the  said  defend- 
ant hath  not  sustained  any  damage  for  or  by  reason  of  his  not  having  had  any 
notice  of  the  non-pa3nnent  by  the  said  E.  F.  of  the  said  sum  of  money  in  the 
said  promissory  note  specified. — [^Conclude  as  in  ifu  last  precedent,  from  the 
asterisk  to  the  end,"] 

By  indor-  For  that  whereas  one  £.  F.  heretofore,  to  wit,  on,  &c.  at,  &c.  made  his 
see  of  a  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein 
able  ^'  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and  then  and  there  deliv- 
^eorerthir-  ered  the  said  note  to  one  G.  H.  and  thereby  then  and  there  promised  to  pay 

ter  sight,"  *^  *^®  ®*^*^  ^'  ^"  ^^  ^^^^^^9  the  sum  of  £ —  thirty  days  after  sight  thereof, 

delivered  which  said  promissory  note  afterwards,  and  before  the  payment  of  the  said  sum 

the 'payee  ^^  money  Uierein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c, 

to  the  de-  aforesaid,  had  been  and  was  delivered  to  the  said  defendant,  who  was  then 

wbo"rn-  ^^  ^^^^  ^^®  bearer  thereof,  and  entitled  to  the  said  sum  of  money  therein 

dorseditto  specified ;  and  ihe  said  defendant,  sO  being  the  bearer  of  the  said  promissory 

plaintiff. 

(9)  This  asterisk  is  a  reference  from  the  East,  816.    12  East,  171.    The  first  count 

next  precedenf.  should  be  framed  as  ante,  131 ;  and  then  in- 

(r)    Under  this  averment  plaintiff  may  sert  the  above  count  with  a  short  indorsc- 

sliow  that  the  defendant  could  not  be  found  ment,  to  excuse  the  want  of  due  notice  of 

to  give  him  the  notice  in  the  usual  time,  see  non-payment  by  maker.  When  the  defendant 

8  B.  &  C.  387.  could  not  be  found  to  give  him  the  notice  in 

(s)  See  the  precedent  on  a  bill  of  exchange,  the  usual  time,  it  was  held  not  necessary  to 

and  notes,  Chitty  on  Bills,  7lh  ed,  505.    15  aver  that  fact,  8  B.  Ik  C.  387. 
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note,  and  entitled  to  the  said  sum  of  money  therein  specified,  he  the  said  de«  on  fro. 

MISSORT 

fendanty  afterwards,  and  before  the  payment  of  the  said  sum  of  money  in  the  MOT^g, 
said  note  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
indorsed  the  said  promissory  note,  by  which  said  indorsement,  he  the  said  de« 
fendant,  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the 
said  promissoiy  note  specified,  to  be  paid  to  the  said  plaintiff,  and  then  and 
tbere  delivered  *the  said  promissory  note,  so  indorsed  as  aforesaid,  to  the  said  [  *1B4  ] 
plaintifi';  and  the  said  plaintifi*  in  fact  saith,  that  the  said  £•  F.  afterwards,  to 
ymU  on  the  day  and  year  aforesaid,  at,  &c*  aforesaid,  had  sight  of  the  said 
note,  that  afterwards,  when  the  said  note  did  become  due  and  payable,  accord- 
ing to  die  tenor  and  efi*ect  thereof,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said 
note  was  presented  and  shown  to  the  said  £•  F.,  &c.^[iSto<e  presentment^ 
refftMd^  noiiet^  lia6tltly,  and  promise^  aa  ante^  132.] 

[2b  the  end  of  the  indorsement  to  plaintiffs  as  ante^  132.]     And  the  said  Against 
plaintiflT  avers,  that  aflerwards,  when  the  said  promissory  note  became  due  and  ^^^o^b^^  ^ 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c«  (day  when  it  ker  coaU 
heeam€  due)  diligent  search  and  inquiry  was  made  afler  the  said  £•  F,  at,  £fl;.  ^^^  ^ 
aforesaid  («),  and  elsewhere,  to  wit,  at,  &c.  {venue)  aforesaid,  in  order  that  the  when  the 
said  promissoty  note  might  be  presented  and  shown  to  the  said  £•  F.  for  pay-  ^^^  be- 
ment  thereof,  but  the  said  £•  F.  could  not,  on  such  search  and  inquiry,  be  n), 
found,  nor  did  the  said  £•  F.  then,  or  at  any  time  before  or  since,  pay,  or  cause 
to  be  paid,  the  said  sum  of  money  in  the  said  promissory  note  specified,  or  any 
part  thereof,  but  hath  wholly  neglected  so  to  do,  to  wit,  at,  &c.  aforesaid  ;  of 
all  which  said  premises  the  said  defendant  aflerwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  there  had  notice;  by  means,  &c. — [^State  liability  ^  and 
promise  to  pay  on  request^  as  ante^  132.     Then  add  a  count  averring  a  pre' 
se9Ument  for  payment  J  refused^  and  notice  of  non-payment^  as  ante,  132,  and  the 
wumey  counts^  account  stcUed^  and  breach.'} 

For  tha^whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of  one  By  a  sur- 
£•  F.  since  deceased,  to  wit,   on,  &c.  at,  &c.  made  his  certain  promissory  ^i^i"S 
note  in  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  gainst  mar 
the  day  and  year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  two  ^^^  (**)• 
months  after  the  date  thereof,  to  the  said  plaintiff  and  the  said  £.  F.  since  de- 
ceased, or  their  order,  the  sum  of  j&50,  for  value  received,  and  then  and  there 
delivered  the  said  promissory  note  to  the  said  plaintifi*  and  the  said  £.  F.  since 
deceased  ;  by  means  whereof,  and  by  force  ^of  the  Statute  in  such  case  made    r*135 1 
and  provided,  the  said  defendant  then  and  there  became  liable  to  pay  to  the 
said  plaintifi*  and  the  said  £•  F.  since  deceased,  in  his  life-time,  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to  the  tenor  and  ef- 
fect of  the  said  promissory  note,  and  being  so  liable,  he  the  said  defendant,  in 
consideration  thereof,  aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintifi* 
and  die  said  £.  F.  since  deceased,  in  his  hfe-time,  to  pay  them  the  said  sum 

(l>  See  the  precedents  and  notes,  Chitty        (u)  The  place  where  the  note  is  payable* 
en  Bills,  7th  edit.  504.     Bayley,  187.— 5        (to)  See  ante,  91,  n.  (a). 
Taunt.  30.— 1  Wentw.329»  331. 
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o»  f^o»      of  mooey  in  the  said  promissory  note  specified,  according  to  the  tenor  and  cf- 

vi9Tf^.       feet  thereof. — [^Add  money  counts^  account  stated^  and  breackt  at  tn  the  farm 

by  a  $urviving  partner^  ante^  91,  and  if  it  be  material  to  give  in  evideuce  a  jmv- 

mise  or  acknowledgment  9ince  the  death  offhe  partner^  add  comUe  aceordk^ 

lyf  epe  anie^  92.] 

Payoe  i^         For  that  whereas  the  said  defendant  and  one  E.  F.  since  deceased,  heiato- 

Su^Wine  ^'^'  ^  ^^*  ^^^  ^^'  ^^'  ^^'  made  their  certain  promissory  note  in  wnkinf t 
iMkf  r  (S).  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year 
aforesaid,  and  thereby  then  and  there  promised  to  pay,  two  months  after  ih» 
date  thereof,  tQ^e  said  plaintiff  or  order,  the  sum  of  £6Qf  for  valae  received, 
and  then  and  there  delivered  the  said  promissory  note  to  the  said  plaintiff;  by 
means  whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided, 
the  said  defendant  and  the  said  £.  F.  since  deceased,  in  his  life-time,  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in 
the  said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the  said 
promissory  note  ;  and  being  so  liable,  they  the  said  defendant  and  the  said  £» 
Ft  in  his  life- time,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  aad 
year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  fiiithfuUy  pro* 
mised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  promisso- 
ry QOte  specified,  according  to  the  tenor  and  effect  thereof. — [Add  money  couuU^ 
aecount'ttated^  and  breach^  against sunnving partner^  as  anisj  94,  and ifUh^ 
maierial  to  give  in  evidence  a  promise  or  contract  since  the  deiUh  ofthepartmsr^ 
add  counts  accordingly^  ante^  94.] 

t*136  1       '^ICommencem^nt  by  husband  and  wife^  ante^  95.] — For  that  whereas  the 
y  bus-      fl|^i4  (]efendant,  heretofore,  and  whilst  the  said  £.  was  sole  and  unmarried,  to 

wife  on  a  ^^«  ^"'  ^^'  ^^  ^^*  ^^^^  ^^  ^^  ^^3^>  °^*  ^^*  made  his  certain  promissory  note  in 
notepaya-  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day 
whilst  sole  ^^^  y^^^  aforesaid,  and  thereby  then  and  there  promised  to  pay,  two  months 
(]r)#  after  the  date  thereof,  to  the  said  £.  now  the  wife  of  the  said  A*  B.  (by  her 

then  name  and  addition  of  E.  F.)  or  order,  the  sum  of  £ —  value  received,  and 
thep  there  delivered  the  said  promissory  note  to  the  said  £. ;  by  means 
^hereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided,  he  the 
said  defendant  then  and  there  became  liable  to  pay  to  the  said  £.,  whilst  she 
lyas  sole  and  unmarried,  the  said  sum  of  money  in  the  said  promissory  note 
specified,  according  to  the  tenor  and  effect  of  the  said  promissory  note  ;  and 
being  so  liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c*  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  £.  whilst  she  was  sole  and  unmarried,  to 
pay  her  the  said  sum  of  money  in  the  said  promissory  note  specified,  accord- 
ing to  the  tenor  and  effect  thereof. — [^Add  count  on  promises  to  the  wife  before 
fiiamo^e,  as  directed^  ante^  95.] 

(•)  See  ante,  94,  n..(a).    It  might  be  de-  393.    If  the  husband   sue  alone,  on  a  note 

fcribed  as  th^  pots  of  the  suryivor  only,  1  B.  given  to  the  wifo  during  coTortvre,  the  notf 

it  A.  29.  may  be  described  as  given  to  the  husband, 

(y)  See  Chitty  on  Bills,  7th  edit.  19,  34S.  without  noticing  the  wife,  4  T.  R.  6 16.    See 

See  precedent,  post,  163,  on  biU  of  wife,  1  B.  &  A.  S18.— Ante,  vol.  i.  179,  as  to 

where  husband  married  before  it  fell  due.  Joinder  of  Actions,  fltc. 
The  hosbanU  and  wife  may  join,  3  M.  &  S. 
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For  that  whereas  the  0aicl  defendant,  heretofore,  and  before  the  intermar-    or  rae* 
riage  of  the  said  C.  T.  {the  testator)  with  one  Ann  L.  as  hereinafter  mention-    "".Jtg**^ 
ed,  to  wit,  on,  &c.  {date  of  note)  at  (London)  to  wit,  at,  &c.   made  his  cer-  «    ^  ^^ 
tam  promisaorj  note  in  writing,  bearing  date  the  day  and  jear  aforesaid,  and  ecutoronif 
^reby  then  and  there  promised  to  pay  to  the  said  Ann  L.  or  order,  on  de-  wu*to*th<J 
mand,  the  sura  of  £ —  together  with  lawful  interest  for  tiie  same,  value  re-  wife  of  the 
ceived,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  Ann  u^f^^*^ 
Li.  whilst  she  was  sole  and  unmarried ;  and  the  said  plaintiff  avers,  that  after-  their  mar- 
wards,  to  wit,  on,  &c.  {day  of  marriage^  or  about  it)  to  wit,  at,  &c.  aforesaid,  "*€••  ^ 
the  said  C.  T.  intermarried  with  the  said  Ann  L. ;  by  means  whereof,  and  by  TDdorsed  it 


force  of  the  Statute  in  such  case  made  and  provided,  the  said  defendant  then  (')' 
and  ^le  became  liable  to  pay  to  the  said  C.  T.  the  said  sum  of  money  and  in- 
terest in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect 
<^  the  said  promissory  note,  and  being  so  liable,  and  the  said  sum  of  money 
in  the  said  promissory  note  specified  being  unpaid,  he  the  said  defendant,  in 
consideration  thereof,  afterwards,  and  after  the  said  intermarriage,  to  wit,  on; 
ftc«  («»y  day  afUr  the  marriage)  at,  &c.  aforesaid,  undertook,  and  then  and 
diere  &ithfully  promised  the  said  C.  T.  to  pay  him  the  said  sum  of  money  in 
the  said  promissory  note  specified,  according  to  the  tenor  and  efiect  thereof. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  By  bu*- 
made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  J^^j^  ^^^^ 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  there  note  made 
delivered  the  said  promissory  note  to  the  sakl  £.  then  and  there,  and  still  be-  ^„^^^  ^o- 
ing  the  wife  of  the  said  plaintiff,  and  for  the  use  and  benefit  of  the  said  plain-  vertura 
tiff;  by  which  said  promissoiy  note,  he  the   said   defendant  then  and  there  ^'^* 
promised  to  pay,  two  months  after  the  date  thereof,  to  the  said  E.  so  then  be- 
ing the  wife  of  the  said  plaintiff,  or  order,  jC50,  for  value  received  by  him  the 
said  defendant;  by  reason  whereof,  &c. — [^State  liability^  and  promise  to  pay 
plaintiff  J  as  ante^  115.] 

[^Commencement  against  husband  and  toife^  as  ante^  96.] — ^For  that  whereas   -^^"""^ 
the  said  E.  heretofore,  and  whilst  she  was  sole  and  unmarried,  to  wit,  on,  &c.  and  wife, 
at,  &c.  made  her  certain  promissory  note  in  writing,  bearing  date  a  certain  on  her  note 
day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  there-  xnarriaee. 
by  then  and  there  promised  to  pay,  two  months  after  the  date  thereof,  to  the 
aaid  plaintiff,  or  order,  the  sum  of  £ —  for  value  received,  and  then  and  there 
delivered  the  said  promissory  note  to  the  said  plaintifi*;  by  means  whereof^ 
and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said  E.  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in 
the  said  promissory  note  specified,  according  to  the  tenor  *and  effect  of  the    [  *187  ] 
said  promissory  note ;  and  being  so  liable,  she,  the  said  E.,  in  consideration 
diereof,  afterwards,  and  whilst  she  was  sole  and  unmarried,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  according  to  the  tenor  and  effect  thereof. — [^Add 

(s)  Thai  this  action  lies  and  in  this  form,       (a)  See  ante,  n.  (y)  preceding;  page* 
see  1  B.  It  A.  Sia 
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ON  PR0»    money  eotmU^  and  hreaeht  a$  ant€f  97.    Lil.  BkU.  27.    A  cotml  en  a  pramim 
KOTBs.^     ^fi^  ^'^'^''^g^  «<>»n^<  ^<  ^*^^^^  ^  Taunt.  212.] 

Byaasign-       ICommMcemeni  6y  asngneeSf  as  anie^  97.] — For  that  whereas  the  saiil 
ban^  L    ^^^^Q^Q^  heretofore,  and  before  th^  said  £•  F.  became  a  bankrupt,  to  wit, 
against       oo,  &c.  (date  of  note)  at,  &c«  toade  his  certain  promissorj  note  in  writing, 
maker  of  a  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
abl«  to        year  aforesaid,  and  thereby,  (twelve)  months  after  the  date  thereof,  promised 
bankrupt    to  pay  to  the  said  £•  F.  or  order  £ —  value  received,  and  then  and  there  deliv- 
ered the  said  promissory  note  to  the  said  £.  F. ;  by  reason  whereof,  and  by 
force  of  the  Statute  in  such  case  made  and  provided,  the  said  defendant  tten 
and  there  became  liable  to  pay  to  the  said  £.  F.  the  said  sum  of  moDey  in 
the  said  promissory  note  specified,  according  to  the  tenor  and  efiect  of  the 
said  promissory  note ;  and  being  so  liable,  he  the  said  defendant,  in  conside- 
ration thereof,  afterwards,  and  before  the  said  £.  F.  became  a  bankrupt,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  £•  F.  to  pay  him  the  said  sum  of  money  in 
the  said  promissory  note  specified,  according  to  the  tenor  and  efiect  of  the 
said  promissory  note. — [Add  counts  im  the  consideration  of  the  note  and  money 
r  «i33  1  counts^  *and  account  stated^  on  promises  to  the  bankrupt^  and  breach^  as  asUe^ 
98 ;  and  \f  it  he  material  to  give  in  evidence  any  debt^  promise^  or  acknaw^ 
hdgment^  since  tike  bankrupteyy  add  counts  accordingly^  see  onle,  99.] 

By  the  —  (to   wit)     A.  B.  and  G.   D.   stewards  and  trustees  of  a  certaiD 

trustees  of  Friendly  Society,  commonly  called  held  at,  &c.  {according  to  the  fact) 

society       complain  of  £•  F.  being,  &c.     For  that  whereas  the  said  society  was  and 
(0*  is  a  society,  established  according  to  a  certain  act  of  parliament,  made  and 

passed  in  the  10th  year  of  the  reign  of  his  late  Majesty  King  Greorge  the 
Fourth,  intituled,  ''An  Act  to  consolidate  and  amend  the  laws  relating  to 
Friendly  Societies  ;"  and  that  before  the  making  the  promises  and  undertak- 
ings hereinafter  mentioned,  to  wit,  on,  &c.  all  the  rules,  orders,  and  regula- 
tions, under  which  the  said  society  was  thereafter  to  be  governed,  were  duly, 
and  according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  ex- 
hibited, confirmed,  and  filed  at  the  General  Quarter  Sessions  of  the  Peace, 
holden  at,  &c.  on,  &c.  {d)  to  wit,  at,  &c.  And  whereas  also,  heretofore,  to 
witi  on,  &c.  {date  of  note)  at,  &c.  aforesaid,  the  said  defendant  made  his  cer- 
tain promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  day  and  year  last  aforesaid,  and  thereby  then  and  there 

promised  to  pay  to  one and  the  rest  of  the  society  held  at,  &c.  {as  in 

note)  the  sum  of  £ —  and  in  one  month's  notice  to  pay  the  principal,  or  any 
part  thereof;  which  said  promissory  note  was  so  made  for  the  use  and  benefit 
of  the  said  society,  and  then  and  there  belonged  to  the  same ;  and  by  force  of 

(b)  See  ante,  98,  as  to  suit  against  as-  Ves.  4-11,  802,  98.— Burn,  J.  tiu  Friendly 

signees,  and  joinder  of  action,  &.C.  and  ante,  Societies. 
voL  i.  46,  184.  (d)  Care  must  bo  taken  that  this  corres- 

{c)  The  statute  now  in  force  relative  to  ponds  wiih  the  capiion  or  style  of  the  Sess- 

these  societies  is  tiie  10  Geo.  4.  c.  56.    The  ions.  When  the  action  is  sustainable,  though 

prior  acU  were  the  33  Goo.  3.  c.  54.  s.  10. —  the  rules  of  the  society  have  not  been  con- 

S$  Geo.  3.  c.  111. — 49  Geo.  3.  c  125.— 59  firmed  at  the  Gtuarter  Sessions^  see  5  B.  & 

Geo.  Z.  0.  128.  s.  7.— See  15  Ves.  280.— 6  A.  769. 
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die  Statute  in  snch  case  made  and  provided,  became  and  still  is  vested  in  the  ox  prom- 
issory 

MOTES. 


Baid  plaintiffs,  as  such  stewards  and  trustees  as  aforesaid,  for  the  use  and  ben-  "'^"^^ 


efit  of  the  said  society ;  and  whereby,  and  by  force  of  the  Statute  in  such  case 
made  and  provided,  he  the  said  defendant  then  and  there  became,  and  was,  and 
•dli  is,  liable  to  pay  to  the  said  plaintiffs,  as  such  stewards  and  trustees  as 
aforesaid,  the  said  sum  of  money  in  the  said  note  specified,  and  interest  there- 
on as  aforesaid,  according  to  the  tenor  and  effect  of  the  said  promissory  note  ; 
and  being  so  liable,  he  the  said  defendant  in  consideration  thereof,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiffs,  then  and  there,  and  still 
being  stewards  and  trustees  of  the  said  society  as  aforesaid,  as  such  stewards 
and  trustees,  to  pay  them  the  said  sum  of  money  in  the  said  note  specified, 
and  interest  thereon,  according  to  the  tenor  and  ^effect  of  the  said  promissory  [  *139l 
note  ;  and  the  said  plaintiffs  aver,  that  afterwards,  to  wit,  on  the^day  and  year 
last  aforesaid,  at,  Slc*  they  the  said  plaintiffs  so  being  such  stewards  and  trus- 
tees as  aforesaid,  gave  one  month's  notice  to  the  said  defendant  to  pay  the 
said  principal  money  of,  &c.  and  then  and  there  requested  the  said  defendant  to 
pay  to  ihem  the  said  plaintiffs,  as  such  trustees  as  aforesaid,  for  the  use  and  bene- 
fit  of  the  said  society,  the  said  sum  of  money  in  the  said  note  specified,  and 
interest  thereon,  according  to  the  tenor  and  effect  of  the  said  promissory 
note.  And  whereas,  also,  the  said  society  being  so  established,  and  all  the  Second 
rules,  orders,  and  regulations  of  the  said  society  having  been  so  exhibited  and  ^^"^^ 
cimfirmed,  and  filed  at  the  General  Quarter  Sessions  aforesaid,  the  said  de- 
fendant, heretofore,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  made  his  certain 
other  promissory  note  in  writing,  bearing  date,  &c.  {setting  out  note  as  before)^ 
which  said  last-mentioned  promissory  note  was  so  made  for  the  use  and  bene- 
fit of  the  said  society,  and  belonging  to  the  same,  and  by  force  of  the  Statute 
became,  and  was,  and  still  is,  vested  in  the  said  plaintiffs,  as  such  stewards 
and  trustees  as  aforesaid,  for  the  use  and  benefit  of  the  said  society ;  and  there- 
by, and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said  de- 
fendant then  and  there  became,  and  was  liable  to  pay  to  the  said  plaintiffs,  as 
such  trustees  as  aforesaid,  the  said  sum  of  money  in  the  said  last- mentioned 
promissory  note  specified,  and  interest  thereon  as  aforesaid,  according  to  the 
tenor  and  effect  of  the  said  last-mentioned  note  ;  and  being  so  liable,  he  the 
said  defendant,  in  consideration  thereof,  aHerwards,  to  wit,  on,  &c.  at,  &c.  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiffs,  so  then  and 
there,  and  still  being  stewards  and  trustees  of  the  said  society,  as  such  stew- 
ards and  trustees,  to  pay  them  the  said  sum  of  money  in  the  said  last- 
mentioned  note  specified,  according  to  the  tenor,  &c.  {averment  of  request 
and  notice^  cut  in  first  count,)     And   whereas,  also,  the  said  defendant  af-  Third 

terwards,  to  wit,  on,   &c,  at,  &c.  aforesaid,  was  indebted  to  the  said  so-  co«n^  ^o' 

-  money 

ciety  in  the  sum  of  j£ —  for  so  much  money' by  the  said  society,  before  that  lent  by  the 
time,  lent  and  advanced  to  the  said  defendant  at  his  special  instance  and  «>ci«ty. 
request;    and  being  so  indebted,  he   the  said  defendant,  in   consideration 
hereof,  aderwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiffs,  as  such 
stewards  and  trustees  as  ^aforesaid,  to  pay  them,  for  the  use  and  benefit  of  the  [  *140  1 
said  society,  the  said  sum  of  £«— last-mentioned,  whenever  afterwards  he  the 
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o»  moM.   said  defendtt&tskould  be  tliereonto  afterwards  requested,  {other  ewmumemmh 


nSOKT 
MOTBS. 


nnUlor  to  the  last,  and  breach^  oafMows :)  Yet  the  said  defendant coDtriviog 
te- deceive  and  defraud  the  said  society  in  this  behalf,  hath  not  as  yet  paid  the 
said  plaintiffs,  or  either  of  them,  for  the  use  and  benefit  of  the  said  society,  or 
otherwise,  the  said  sums  of  money,  or  any  part  thereof,  althoagh  so  to  do,  he 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
aforesaid,  was  requested  by  the  said  plaintiffs,  as  such  stewards  and  trustees  as 
aforesaid,  but  to  pay  the  same,  or  any  part  thereof,  he  the  said  defendant  hatfa 
hitherto  wholly  refused,  and  still  doth  refuse.  To  the  damage  of  the  said  plain- 
tifis,  as  such  stewards  and  trustees  as  aforesaid,  of  iS— and  therefore  diey 
bring  their  suit,  &c* 

By  ezoeo-      {^Commencement  by  executor  or  administrator^  ae  antCf  101.] — ^For  that 
tor  or  ad-  whereas  the  said  defendant,  heretofore,  and  in  the  life^time  of  the  said  £•  F* 
tor  of         since  deceased,  to  wit,  on,  &c.  at,  &c.  made  his  certain  promissory  note  is 
P^T.^       writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  ^e 
nekiet  (e).  same  day  and  year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  two 
months  after  the  date  thereof,  to  the  said  £•  F.  or  order,  the  sum  of  i&dO  for 
value  received ;  by  means  whereof,  and  by  force  of  the  Statute  in  such  case 
made  and  provrded,  he  the  said  defendant  then  and  there  became  liable  to  pay 
to  the  said  £•  F.  the  said  sum  of  money  in  the  said  promissory  note  specified* 
according  to  the  tenor  and  effect  of  the  said  promissory  note  ^  and  being  so 
liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  and  in  the 
]ife«4ime  of  the  said  £.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afore- 
said, undertook,  and  faithfully  promised  the  said  £•  F.  to  pay  him  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  of  the  said  note. — [^dd  counts  on  the  consideration  of  the  notef  and  all 
the  money  counts^  and  account  stated^  toying  the  promises  to  the  deceased^  and 
conclude  with  the  breach  at  suit  of  an  executor^  and  profert^  as  ante^  110,  or 
the  breach  at  suit  of  an  administrator^  and  profert^  as  ante^  110.     If  it  be  m«- 
ierial  to  prove  a  promise  since  the  deaths  add  counts  accordingly.'] 

By  ezeeup      {Same  as  in  the  last  precedent^  to  the  words  "  to  the  damage^  ^c."  at  the  end 

tor  or  ad-'  ^  /^^  breach^  and  then  proceed  as  follows:']  And  also  for  that  whereas  the 

tor  on  pro-  ^^^  defendant,  heretofore,  *and  in  the  life-time  of  the  said  £.  F.  to  wit,  on, 

"k"^  ''"^  ^^*  aforesaid,  at,  &c.  aforesaid,  made  his  certain  other  promissory  note  in 

(/)«  writing,  bearing  date  the  day  and  year  last  aforesaid,  and  thereby  then  and 

£  *141  ]   there  promised  to  pay,  two  months  afler  the  date  thereof,  to  the  said  £•  F.  or 

order,  the  sum  of  £  60  for  value  received,  and  then  and  there  delivered  the 

said  last-mentioned  promissory  note  to  the  said  £•  F. ;  by  means  whereof, 

and  by  force  of  the  Statute  in  that  case  made  and  provided,  the  said  defendant 

then  and  there  became  liable  to  pay  to  the  said  £.  F.  the  said  sum  of  money 

in  the  said  last-mentioned  promissory  note  specified,  according  to  the  tenor 

and  effect  of  the  said  -last-mentioned  promissory  note ;  and  being  so  liable, 

(e)  As  to  actiona  by  and  against  exeeu*  and  post,  next  precedent.    It  is  dangerous 

ten,  see  ante,  vol.  i.  18.  to  insert  this  count  unless  there  has  been 

(/)  As  to  this  count,  see  3  East,  409. —  some  express  promise  since  the  death,  as  it 

Willes' Rep.  S9.    Some  precedents  state  the  subjects  the  plaintiflTs  to  costs,  see  9  B.  & 

proving  the  will  formally,  as  ante,  1S9, 130,  Cret.  16&-*Ante^  lOS,  n.  (s). 
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uid  the  0um  of  money  in  the  said  lasUmentioned  note  specified,  being  and  on  rsoM. 

ISSOKT 
KOTSS. 


femaiiiing  wholly  unpaid  and  unsatisfied,  he  the  said  defendant,  in  considera'    ""okt 


tioD  thereof,  afterwards,  and  after  the  death  of  the  said  E.  F.  to  wit,  on, 
&c*  (g)  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  as  executor  {or  *^  as  administrator  as  aforesai(P^)  to  pay  him  the 
aaid  sum  of  money  in  the  said  promissory  note  specified,  according  to  the 
tenor  and  effect  thereof. — [^Add  other  common  counts^  as  directed  ante^  102, 
and  conclude  wiih  profert  of  probate^  as  ante^  102,  or  letters  of  administration^ 
as  amisj  110.] 

[^Proceed  to  the  end  of  the  note^  and  liability  and  promise  to  pety^  testator  j  The  like ia 
«w  anie^  140,  and  then  as  follows  :] — And  the  said  plaintiff  in  fact  says,  that  mother 
after  tt&e  making  of  the  said  note,  and  before  the  payment  of  the  sum  of  (jn,  '^le  * 
money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afore-  probftte. 
Baid,  the  said  £.  F.  died,  having  duly  made  and  published  his  last  will  and 
testament  in  writing,  and  thereby  constituted  and  appointed  the  said  plaintiff 
executor  thereof,  after  whose  death,  and  before  the  payment  of  the  said  sum 
of  money  in  the  said  note  specified,  to  wit,  on  the  day  and  year  aforesaid,  at, 
fce.  aforesaid,  the  said  plaintiff  duly  proved  the  sud  last  will  and  testament  of 
the  said  £.  F.  and  took  upon  himself  the  burden  of  the  execution  thereof,  of 
all  which  said  several  premises  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  aforesaid,  had  notice ;  and  thereupon  the  said 
defendant,  in  consideration  thereof,  then  and  there,  and  before  the  payment 
*of  the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on  the  day  and   [  ^142  1 
year  aforesaid,  at,   &c.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff*  as  executor  as  aforesaid,  to  pay  him  the  said 
sum  of  money  in  the  said  note  specified,  when  he  the  said  defendant  should 
be  thereunto  afterwards  requested. — [^Add  counts^  as  directed  in  the  last  pre^ 

l^For  commencement  against  ezecntors  and  administrators^  antcj  106.  112.]  Payee 
—For  that  whereas  the  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  at,  &c.  againsttba 
made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  ^^  admin- 
year  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and  thereby  istmtorof 
then  and  there  promised  to  pay,  two  months  after  the  date  thereof,  to  the  said 
plaintiff,  or  order,  the  sum  of  £50  for  value  received  ;  by  means  whereof,  and 
by  force  of  the  Statute  in  such  case  made  and  provided,  the  said  £.  F.  in  his 
life-time,  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to   the  tenor  and 
effect  of  the  said  promissory  note,  and  being  so  liable,  he  the  said  E.  F.  in 
his  life-time,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
IIm  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  promissory 
DOte  specified,  according  to  the  tenor  and  effect  of  the  said  promissory  note.— 
[3V»  add  counts  on  tiu  consideraHon  of  the  note^  and  the  money  couniSf  on 
promises  of  the  deceasedf  and  breach  against  an  executor ^  as  ante^  106,  and 

(g)  Some  day  just  before  the  commenceoiient  of  the  acuoo. 
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OK  PROM-  against  an  odnUniHratoTt  as  onle,  112.     If  it  be  material  to  give  in  eoubficc 
NOTES*    ^  promise  or  admission  of  defendant  since  the  deaths  add  counts  accordinghf, 
and  which  may  be  framed  nearly  as  in  the  last  precedent.l 


[  ^^148  1 


♦II.  ON  CHECKS. 


By  payee  For  that  whereas  the  said  defendantf  heretofore,  to  wit,  on*  8ic  {dais  oj 
of  a  check  check)  ^  at,  &c.  (venue)  according  to  the  usage  and  practice  of  merchantSy 
drawer(&).  made  his  certain  draA  or  order  in  writing  for  the  payment  of  money,  commonly 
called  a  check  on  a  hanker,  bearing  date  a  certain  day  and  year  therein  men- 
tioned, to  wit,  the  day  and  year  aforesaid,  and  then  and  there  directed  the  said 
draft  or  order  to  certain  persons  by  the  names,  style,  and  firm  of  Messrs*  £• 
F«  and  6.  H«  {as  in  check)^  and  thereby  then  and  there  required  the  said 
Messrs.  £•  F.  and  6.  H.  to  pay  to  the  said  plaintiff  or  bearer  502.,  and  then 
and  there  delivered  the  said  draft  or  order  to  the  said  plaintiff:  and  the  said 
plaintiff  avers,  that  after  the  making  of  the  said  *  draft  or  order,  and  before 
the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  daj 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  draft  or  order  was  pre- 
sented and  shown  to  the  said  Messrs.  £.  F.  and  6.  H.  for  payment  thereof* 
according  to  the  said  usage  and  practice  of  merchants,  and  they  were  thea 
and  there  requested  to  pay  the  said  sum  of  money  therein  specified,  accordin^^ 
to  the  tenor  and  effect  thereof ;  but  that  the  said  Messrs.  £.  F.  and  G.  H.  did 
not,  nor  would,  at  the  said  time  when  the  said  draft  or  order  was  so  shown 
and  presented  to  them  for  payment  thereof  as  aforesaid,  or  at  any  time  after- 
wards, pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but 
then  and  there  wholly  neglected  and  refused  so  to  do,  whereof  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  afore- 
said, had  notice ;  by  means  whereof  the  said  defendant,  then  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  draft  or 
order  specified,  when  the  said  defendant  should  be  thereunto  afterwards  re- 
quested ;  and  being  so  liable,  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  money  in  the  said  draft  or  order  specified,  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested. 


t*I44  ]       *For  that  whereas  the  said  defendant^  heretofore,  to  wit,  on,  &c.  {date  of 
7  ^^iT'Y  check)  at,   &c.  {venue)   according  to  the  usage  and  practice  of  merchants, 
against       made  his  certain  draft,  or  order,  in  writing,  for  the  payment  of  money,  corn- 
drawer,      monly  called  a  check  on  a  banker,  bearing  date  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  there  directed  the 
said  draft  or  order  to  certain  persons,  by  the  name,  style,  and  firm,  of  Messrs. 
&c.  {a»  in  check)  and  thereby  then  and  there  requested  the  said  Messrs.  &c. 


{h)  See  Chitty  on  Bills,  7th  edit.  3S8,  51.    in  MiUs  v.  Oddy,  3  Dowl.  7i8. 
—See  Forodi   id.  496.    See  a  recent  form 
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to  pay  to  one  E.  F.  or  bearer,  £50,  and  then  and  there  delivered  the  said  draft       o> 
or  order  to  die  said  £•  F. ;  and  the  said  £•  F«  to  whom,  or  to  the  bearer  of  ^°'^"* 
the  said  draft  or  order,  the  payment  of  the  said  sum  of  money  therein  spci- 
fied,  was  thereby  directed  to  be  made,  after  the  making  of  the  said  draft  or 
order,  and  before  the  payment  of  the  said  sum  of  money  therein  specified,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  duly  transferred, 
assigned,  and  delivered  the  said  draft  or  order  to  the  said  plaintiff,  who  there- 
by then  and  there  became  and  was,  and  from  thence  hitherto  hath  been,  and 
stiil  is,  the  lawful  bearer  (t)  thereof,  and  entitled  to  the  payment  of  the  said 
sum  of  money  therein  specified,  and  the  said  plaintiff  avers,  that  after  the 
maiung  of  the  said,  &c. — [j9«  in  the  Uut  precedent^  from  the  aaterisk  to  the 
end.'l 


III.  ON  INLAND  BILLS  OF  EXCHANGE  (i).  oMWLAim 

^•'^  BILLS 

or  Bz« 
[Commmctment  in  K.  S,  C.  P.  or  Exchequer^  as  directed  ante^  12  to  20.]    cbakqi. 
— ^For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {date  of  hiU)  ^][g 'ae- 
at,  &c«  {plaee  where  hill  dated  (/) )  that  is  to  say,  at,  JLC.  {venue)  according  to  Mptor,  on 
the  usage  and  custom  of  merchants,  from  time  immemorial  used  and  ap-  ^  ^J^  ^^ 
proved  of  within  this  kingdom,  made  his  certain  bill  of  ^exchange,  in  writing,  nerally  by 
bearing  date  the  same  day  and  year  aforesaid  (m)  and  then  and  there  directed  <l«f<^^ant9 
the  said  biU  of  exchange  to  the  said  defendant  (n),  and  thereby  and  then  and  aeent  {k). 
there  requested  the  said  defendant  (o),  (two)  months  after  the  date  thereof,  to   [*146  ] 


pay  to  the  said  pfauntiff,  or  his  order,  the  sum  of  £50  (p),  for  value  re- 
ceived (q) ;  which  said  bill  of  exchange  the  said  defendant,  afterwards,  to 
wit,  on  tike  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  upon  sight  there- 
of, accepted,  according  to  the  said  usage  and  custom  of  merchants  (r) ;  by 
means  whereof,  and  according  to  the  said  usage  and  custom  of  merchantst 
die  said  defendant,  then  and  there  became  liable  to  pay  to  the  said  plaintiff 

({)  Aceording  to  the  form  and  obserra-        (n)  Though  usual,  it  is'  not  necessary  to 

tions  in  Mills  v.   064ff  3   Dowl.  722   and  state  the  address  of  the  bill   in  an  action 

7S6,  it  suffices  to  state  a  delivery  to  the  against  the  acceptor,  unless  he  is  misde- 

plaintiff,  without  averring  that  he  is  the  scribed  therein,  ante,   115,  note  (/)•    3  J. 

bearer.  B.  Moore^  9 1 . 

(j)  The  Pleader  should  observe  that  the        (o)  The  direction  to  the  defendant  need 

following  Precedents  on  bills  are  framed  up-  not  be  noticed.     3  J.   B.  Moore,  91.     8 

on  bills   as  usually   drawn — ^but  bills  fre-  Taunt.  739,  S.  C. 
quently  vary  in  form,  and  in  such  cases        (p)  See  ante,  115,  n.  (/X 
care  iliould   be  taken    not  to  follow  the        (9)  See  an te«  115,  note  (g),  as  to  what  is 

above  precedents  too  closely  for  fear  of  a  a  variaoce.    The  statement  of  the  delivery 

vartance.  to  the  acceptor  is  untechnical  in  an  action 

{k)  The  notes  in  the  preceding  precedents  against  him,  but  not  demurrable,  6  East, 

on  promissory  notes  will,  for  the  most  part,  476.  • 
be  here  useful  and  applicable.  (r)  An  acceptance  by  agent  may  be  de- 

(0  This  however  is  not  necessary  in  case  scribed  as  made  by  the   party  himself,  S 

of  an  inland  bill.    3  Campb.  304.— Chitty  Cajnpb.  604.    If  the  acceptance  be  dated 

on  Bills,  7th  edit.  486,  n.  (d).— Bayley,  175.  on  a  dav  differerit  to  the  date  of  the   bill,  it 

If  the  bill  be  drawn  at  Dublin  in  Ireland,  it  should  be  described  accordingly.    By  the  1 

•hould  be  so  stated,  SB.  &  A.  301. — 1  B.  &  &  2  Geo.  4.  c.  78,  an  inland  bill  must  be  ac- 

C.  16.— a  D.  k,  R.  15.  S.  C.  oepted  by  writing  the  acceptance  on  the 

(m)  If  the  bill  has  n^date,  or  it  be  doubt-  face  of  the  bill,  but  there  is  no  necessity  for 

lU,  omit  the  wonls  '*  beaiini^  date,"  lie.  6  ttatinf  in  the  declaration  that  it  was  so  ao- 

M.&8.73.  eeptecL    6  Bingh.  529. 

You  IL  14 
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ON  INLAND  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  according  to 
or  EX-     ^^®  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  his  said  acceptance 

CHANGE,  thereof;  and  being  so  liable,  he  the  said  defendant,  in  consideration  thereof* 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  ef- 
fect of  the  said  bill  of  exchange,  and  of  his  said  acceptance  thereof. — [^Insert 
counts  upon  the  canaideratian  of  the  bill  between  the  plaintiff  and  defendant^ 
and  all  the  money  counts^  count  for  interest^  account  stated,  and  breach^  l^^ 
the  day  after  the  bill  was  due,  and  just  before  the  action  was  commenced.^ 

The  like        For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (t)  at,  Slcbc* 
^"ith^         cording  to  the  usage  and  custom  of  merchants,  *made  his  certain  bill  of  ex- 

wrongdate  change,  in  writing,  bearing  date  by  mistake  the day  of A.  D«  ■ 

y\        .  but  then  and  there  meant,  intended,  and  understood  by  the  said  plaintiff  and 
^  -'the  said  defendant  to  be  dated  on  the  said,  &c.  {u)  and  then  aikd -there  directed 

the  said  bill  of  exchange  to  the  said  defendant,  and  thereby  then  and  there  re- 
quested, &c. — [^Proceed  as  usual,'] 

By  drawer  [^State  the  bill  payable  to  drawer's  order^  and  the  acceptance^  as  ante,  144f 
^hi^'^^'  ^'^  ^^^P^^^^^  OS  follows  :'\ — And  the  said  plaintiff  avers  that  he  hath  nol,al 
&  order,  any  time  since  the  making  of  the  said  bill  of  exchange,  hitherto  made  any  order 
with  arer  (qy  (he  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  sped* 
he  raadeno  ^^^t  ^  ^^X  P^^  thereof,  to  any  other  person  or  persons  whomsoever,  whereof 
order  (w).   the  said  defendant,  afterwards,  when  the  said  bill  of  exchange  became  due  and 

payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  at,  &c.  had  notice  ; 

by  means  whereof,  &c. — [^State  liability^  and  promise  to  pay^  according  to  tht 

tenor  and  effect  of  the  hiil^  as  ante,  145.] 

Dmrer  [*^9  in  the  precedent^  anie^  144,  to  the  statement  of  the  acceptance,  exclusive, 

against  ao-  ^f^^  then  proceed  as  follows :] — ^Which  said  bill  of  exchange  the  said  defendant* 

bin  paya-  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 

ble  at  a     upon  sight  thereof  accepted,  according  to  the  said  usage  and  custom  of  mer- 

^ace(ar\!^  chants,  payable  at  (Sir  James  Esdaile  and  Co.'s  bankers,  London,  as  in  the 

bill ;)  and  the  said  plaintiff  avers,  that  afterwards,  and  when  the  said  bill  of 

exchange  became  due  and  payable  according  to  the  tenor  and  effect  thereof, 

[  *147 1  t^  ^^^  ^^*  &^*  (y)  ^  (^)  ^®  ^^^  ^^^  James  £sdaile's  *and  Go.  bankers, 

(5)  See  form  and  notes,  ante,  117.  and  as  to  what  is  not  a  special  acceptanee 

[0  This  is  to  be  the  real  day.  within  the  Sutute,  see  Chitty  on  Bills,  8 

[u}  The  firsc^mentiooed  day.  edit.  328;  Selby  v.  Eden,  3Bing.  611;  11 

[w)  Though  this  averment  is  sometimes  Moore,  61I;  Faylev.  Bird,  6  Bar.  &  Ores. 

introduced,  it  is  unnecessary,  5  East.  476.  531 ;   S  Car.  &  P.  303 ;  Turner  «.  Hayden, 

S  Smith,  43.    Bay  I.  190.    Chitty  on  Bills,  4  Bar.  &Cres.  1 ;  Ry.  &  Mood.  815.    If  a 

7th  edit.  490,  n.  [g),  bill  be  accepted  in  the  terms  of  the  act,  then 

(f }  See  the  notes  to  the  precedent,  post,  it  is  usenliul  to  arer  a  presentment  aoeord- 

150.    Sometimes  the  declaration  is  drawn,  ingly,  Gibb  v.  Mather,  1  Moo.  ft.  Soott,  387. 

as  post,  150.     See  also  ante,  117, 18.— Since  (y)  The  day  the  bill  became  due,  eea 

tlie  1st  August,  1831,  this  count,  it  should  ante,  118,  n.  (p),  aa  to  mistake  in  this  rea- 

aeem,  would  be  of  no  avail,  unless  the  bill  pect. 

be  accepted  at  a  particular  place,  and  the  (z)  See  ante,  115,  n.  (e)*    It  need  not  be 

words  **  only,  and  not  elsewhere  or  other-  stated  the  bill  was  proaented  to  the  bankerBy 

vrise"  be  inUoduced.    I  k  %  Qco.  4.  c  78^  id. 
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London,  aforesaid,  that  is  to  say,  at,  &c.  {venue)  aforesaid,  the  said  bill  of  on  iklamd 

BILLS  or 

KZCHANQF. 


exchange  was  duly  presented  and  shown  for  payment  thereof,  according  to    '"'*'*  **' 


the  said  usage  and  custom  of  merchants,  and  payment  of  the  said  sum  of 
money,  in  the  said  bill  of  exchange  specified,  was  then  and  there  required ; 
but  that  neither  the  said  Sir  James  Esdaile  and  Co.  (a)  nor^the  said  defendant, 
nor  any  person  or  persons  on  behalf  of  the  said  defendant,  did  or  would,  when 
the  said  bill  of  exchange  was  so  presented  and  shown  for  payment  as  afore- 
said, or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein 
specified,  or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refused 
ao  to  do,  of  all  which  said  several  premises  the  said  defendant  aflerwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  no- 
tice ;  by  means  whereof,  and  according  to  the  said  usage  and  custom  of  mer- 
chants, he  the  said  defendant  then  and  (here  became  liable  to  pay  to  the  said 
plaintiffthe  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested ;  and  being  so  liable, 
he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff*  to  pay  him  the  said  sum  of  money  in 
the  said  bill  of  exchange  specified,  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested. —  l^dd  a  count  on  a  Ml  cu  accepted  generally^  as 
emie^  145,  and  att  the  common  counts  as  there  directed."} 

For  dmt  whereas  the  said  plaintiffs,  heretofore,  to  wit,  on,  &c«  (dtUt  ofiUl)  qh  a  bill 
at  London,  (place  where  made)  that  is  to  say,  at,  &c.  {venue)  made  their  certain  payable  to 
bill  of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  then  gf^^andre^ 
mod  liiere  directed  the  said  bill  of  exchange  to  the  said  defendants,  and  then  turned  to 
and  there  requested  the  said  defendants,  two  months  after  the  date  thereof,  to  ^  ^"en 
pay  to  ["  Messrs.  James  Atkins  and  Co."  as  in  bUW[  or  order,  the  sum  of  drawer(6)« 
i&60,  for  value  received,  and  then  and  there  delivered  the  said  bill  of  ^exchange   [  *^^^  J 
to  the  said  [Messrs.  James  Atkins  and  Co.]  which  said  bill  of  exchange  the 
said  defendants  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (re- 
nue)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and 
custom  of  merchants ;  and  the  said  plaintiffs  aver,  that  afterwards,  and  when 
the  said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and 
efifect  thereof,  to  wit,  on,  &o.  {the  day  it  fell  due^)  to  wit,  at,  &c.  aforesaid, 
die  said  bill  of  exchange,  so  accepted  as  aforesaid,  was  presented  and 
shown  to  the  said  defendants  for  payment  thereof,  according  to  the  said 
usage  and  custom  of  merchants ;  and  the  said  defendants  were  then  and 
there  requested  to  pay  the  said  sum  of  money  therein  specified,  accord- 
ing to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  their  said 
acceptance  thereof;  but  tiiat  the  said  defendants  did  not,  nor  would^  at  the 
said  time  when  the  said  bill  of  exchange  was  so  presented  and  shown  to  them 
for  payment  thereof  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay  die 
said  sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  and  thereupon  afterwards,  to  wit,  on 

(a)  There  if  no  necessity  for  denying  a  a  third  person,  in  order  to  show  his  interest 

Mfl^payment  by  the  bankers.    3  M.  &  S.  therein,  it  is  necessary  to  state  that  it  was 

73.  dishonored,  and  taken  up  and  paid  by  the 

(k)  See    precedent,    1  Wentw.  S92,    3.  plaintiff. 
when  the  drawer  sues  on  a  bill,  payable  to 


148  DECLARATIONS   IK   ASSUMPSIT. 

on  iKUkSD  1}|6  day  and  year  last  aforesaidy  to  wit«  at,  &c.  (venue)  aforesaid,  the  said  bfll 
BILLS  OP  ^f ^Q|j3Qg^  ^as  returned  to  the  said  plaintiffs  for  non-pajment  thereof;  and 
*  the  said  plaintiffs,  as  drawers  of  the  said  bill  of  exchange,  were  then  and  there 
called  upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the 
said  Messrs.  James  Atkins  and  Co.  (c)  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  whereof  the  said  defendants  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice ;  by 
means  whereof,  and  according  to  the  said  usage  and  custom  of  merchants, 
they,  the  said  defendants,  then  and  there  became  liable  to  pay  to  the  said 
plaintiffs  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when 
they  the  said  defendants  should  be  thereunto  afterwards  requested ;  and  being 
so  liable,  they  the  said  defendants,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  undertook, 
and  then  and  there  fkithfully  promised  the  said  plaintiffs  to  pay  them  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  they  the  said  de- 
fendants should  be  thereunto  afterwards  requested. — [Add  common  counts^ 
a$  directed  in  the  Ictst  precedent^'] 

Aealnst  {.Afl^  stating  the  biU  payable  at  one  months  proceed  ae  foUovoe  ;J — Which 

acceptor,     said  bill  of  exchange  the  said  defendant  afterwards,  to  wit,  on  the  day  and 

ofiDUmoT    y®^  aforesaid,  at,  &c.  {venue)  aforesaid,  upon  sight  thereof  accepted,  paya- 

Taiying  aB  ble  two  months  after  the  date  of  the  said  bill ;  by  means  whereof,  and  accord- 

f^  ^""Tbtt     '^^  ^^  ^^  ^^^^  usage  and  custom  of  merchants,  he  the  said  defendant  then  and 

bill  {d)*       there  became  liable  to  pay  the  said  sum  of  money  in  the  said  bill  of  exchange 

specified,  according  to  the  tenor  and  effect  of  his  said  acceptance  of  the  said 

bill  of  exchange  ;  and  being  so  liable,  he  the  said  defendant,  in  consideration 

thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 

r  *149  1    uii^ort^o^*  ^^'^  ^then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 

the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the 

tenor  and  effect.of  his  said  acceptance  thereof. — [Add  a  count  a$  on  a  general 

acceptance^  ante^  144.] 

J.  l^State  the  dravfing  of  the  6ttt,  as  ante^  144,  and  then  proceed  as  foUovfS .-] 

against  ao-  -^Which  said  bill  of  exchange  he,  the  said  defendant,  afterwards,  to  wit,  on 
eeptor,  on  jj^^  ^^y  ^^^^  jq^^  aforesaid,  at,  &c.  {venue)  aforesaid,  upon  sight  thereof,  ac- 
ance  pay-  <;epted,  according  to  the  said  usage  and  custom  of  merchants,  payable  (when 

able  on  a  \^q^  the  said  defendant,  should  have  received  the  second  payment  of  the  prize- 
oontingen-  •!    .  ^    tt  «•  ,         ^     ^    .  ^  . 

cy  (e).         money  payable  to  one  It.  H.  as  an  officer,  and  part)  of  the  crew  of  a  certam 

ship  or  vessel  called  the  Gypsy,  {as  in  the  bill.)  And  the  said  plaintiff  in  fact 
saith,  that  the  said  defendant  did,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  aforesaid,  receive  the  second  payment  of  the  prize  money  afore- 
said, amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,,  the  sum  of  £— 
{the  account^  or  enough  to  cover  it,)  of  lawful  money  of  Great  Britain ;  by 
means  whereof,  &c. — [State  liability^  and  promise  to  pay^  on  request^  as  ante^ 
146,  147,  and  the  money  counts^  account  stated^  and  breach,] 

(c)  If  to  any  other  holder,  state  fact  ao-  Chitty  on  Bills,  7th  ed.  180  to  188.    It  is  na- 

oordingly.  cessary  to  declare  specially,  4  Campb.  176. 

\d)  See  a  precedent,  1  Wentw.  849.  — i  Marsh.  176. 
^6)  As  (0  a  conditional  acceptance,  see 


f; 
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For  tbat  whereas  one  E*  F.  heretofore,  to  wh,  on,  &c*  (daU  of  tnili)  at  om  imland 
[Londout]  that  is  to  saj,  at,  &C  {venue)  according  to  the  usage  and  custom     of^^^ 
of  merchants,  from  time  immemorial  used  and  approved  of  within  this  king-    chanos. 
dom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day  Payee 
and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby  cfptor' on 
then  and  there  requested  the  said  defendant  (/)  (two)  months  after  the  date  a  general 
thereof,  to  pay  to  the  said  plaintiff  (g),  or  order,  the  sum  of  £ —  for  value  re-  ^^^^P^" 
ceived,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said 
plaintiff  (A),  which  said  bill  of  exchange  the  said  defendant,  afterwards,  to  wit, 
on  the  ilay  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  upon  sight  thereof, 
accepted,  according  to  the  said  usage  and  custom  of  merchants ;  by  means  ^ 

^whereof,  &c. — [<Sfa<e  liability  and  promise^  as  anie^  144,  145.     A$  there  is  [  «150 1 
4uU  in  general  amy  amtract  between  the  payee  and  the  acceptaVf  except  theU 
fomnded  an  the  biU^  it  is  not  usual  to  add  more  than  the  common  money  counts^ 
count  for  interest^  account  stated^  and  breach."] 

For  that  whereas  certain  persons,  by  and  under  the  names,  style,  and  firm  By  a  pay- 
of  Jonathan  Dubbins  and  Co.  {pr^  **  by  and  under  the  style  and  description  of  ®«  o^^  bill 
the  Iron  Company,")  (as  in  the  bill)  heretofore,  to  wit,  on,  &c.  {date  ofbUlt)  a'^rm    or 
at,  &c  according  to  the  usage  and  custom  of  merchants,  from  time  immemo-  by  one  of 
rial  used  and  approved  of  within  this  kingdom,  made  their  c^Kain  bill  of  ex-  ^tnen  in 
change  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby  then  name  of 
and  there  requested,  &c. — [Proceed  as  usual^  and  the  makers  may  be  described 
throughout  as  **  the  said  drawers  of  the  said  bill  of  exchange."] — It  is  not  ne- 
cessary  to  state  the  names  of  the  parties  to  a  bill  of  exchange^  unless  they  be 
plainUffs  or  defendants.     It  is  not  necessary  to  state  that  one  partner  dreao  or 
indorsed  for  himself  and  co-partners^  but  it  may  be  jstated  tliat  aU  drew  or  ta- 
dorsed.     2  Campb,  604.     4  Campb.  78. 

For  that  whereas  one  £.  F.  (or  the  said  defendant,)  heretofore,  to  wit,  on,  q^  j^  ^m 
&c.  at,  &c«  by  one  G.  H.  then  and  there  being  his  agent  in  that  behalf,  ac-  drawn  by 
cording  to  the  usage  and  custom  of  merchants,  from  time  immemorial  used  "°  H^^^ 
and  approved  of  within  this  kingdom,  made  his  certain  bill  of  exchange  in 
writing,  bearing  date  the  day  and  year  aforesaid,  &c.  &c.  {It  is  not  necessary 
to  notice  the  agency ;  it  ntay^be  stated  that  the  party  himself  drew.     2  Campb. 
604«    12  Mod.  346.     1  h/bI.  313.     6  T.  R.  659.     BayL  175.     Chitty  on 
Bills^  7th  ed.  4S9j  n.  (^).) 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  at  (London,)  that  is 
to  say,  at,  &c.  {venue)  according  to  the  usage  and  custom  of  merchants,  from  P^X** 
time  inunemorial  used  and  approved  of  within  this  kingdom,  made  his  certain  ceptorofa 
bill  of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  there-  bill  paya- 
by  then  and  there  requested  the  said  defendant,  (two)  months  after  the  date  pa*Ucular 
thereoCjo  pay  to  the  said  plaintiff,  or  order,  the  sum  of  j£ —  for  value  receiv-  place  (I). 

(/)  It  is  unnecessary  to  state  a  direction  neceasary.    Ante,  145,  note  (e). 

to,  or  addroM  of,  the  acceptor.    Ante,  page  (<)  As  to  this  form,  see  ante,  146,  note(jr), 

145,  note  (6).  see  1  Marsb.  80.    5  TaunU  344.-3  Campb. 

^  C^)  It  is  not  necessary  to  state  the  descrip*  463.    It  should  seem  not  to  be  necessary  to 

tion  of  the  pavee,  Ante,  1 15,  note  (/).  aver  or  prove  that  the  acceptor  had  notice  of 

{k)  This  allegation,  though  usual,  is  not  the^ishonor,  3  Campb.  S61. 


ISO  DECtARATIONS  IN  ASSUMPSIT. 

oir  IV-    ed,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said  plaintifl^ 
BILLS* or  ^^^  s^^  ^^11  ^^  exchange  the  said  defendant  afterwards,  to  wit,  on  the  day 
Kz«       and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  upon  sight  thereof,  accepted,  ac- 
CBAMGi.  ^j^yjjjng  to  the  usage  and  custom  of  merchants,  payable  at  Sir  James  Esdaile's 
and  Co.'s  bankers,  Lombard-street,  London,  {as  in  ike  bill,)'   And  the  said 
plaintiff  avers,  that  afterwards,  and  when  the  said  bill  of  exchange  became  due 
and  payable  according  to  the  tenor  and  effect  therof,  to  wit,  on,  &c.  {day  when 
it  fell  due)  to  wit,  at  the  said  Sir  James  Esdaile's  and  Go.  bankers,  in  Lombard- 
street,  London,  aforesaid,  that  is  to  say,  at,  &c.  (venue)  aforesaid,  the  said  bill 
of  exchange  was  duly  presented  and  shown  for  pajrment  thereof,  according  to 
die  usage  and  custom  of  merchants,  and  payment  of  the  said  sum  of  money,  in 
the  said  bill  of  exchange  specified,  was  then  and  there  duly  required ;  but  that 
neither  the  said  Sir  James  Esdaile  and  Co.  nor  the  said  defendant,  nor  any 
other  person  or  persons  on  behalf  of  the  said  defendant,  did  or  would,  when 
the  said  bill  of  exchange  was  so  presented  and  shown  for  pajrment  thereof  as 
aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  then  and  there  wholly  neglected  and 
[  *15l  ]  refused  so  to  do  {k) ;  of  all  which  said  several  ^premises  the  said  defendant 
afterlvards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid* 
and  i>i^«  had  notice  {t) ;  by  means  whereof,  and  acceding  to  the  said  usage  and  cus- 
iie  to  pay   torn  of  merchants,  the  said  defendant  then  and  there  became  liable  to  pay  to 
onrequett.  ^^  ^^  plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
when  he,  the  said  defendant,  should  be  thereunto  afterwards  requested,  and 
being  so  liable,  he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum 
of  money  in  die  said  bill  of  exchange  specified,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested. — [Insert  a  county  stating  that  the 
defendant  accepted  the  bill  generally^  as  ante^  144,  and  then  add  aU  the  money 
counts,  interest,  account  stated,  and  breach.] 

i*162  1      *lState  the  bill  and  acceptance  precisely  as  in  the  last  precedent,  and  then 
be  like     state  liability,  and  promise  to  pay,  according  to  the  tenor  and  effect  of  the  billf 

liJraUaO*'  ***  **"'*'  ^^^'  ^^^  Ihen  proceed  as  follows :]— And  tlje  said  plaintiff  avers,  that 
afterwards,  to  wit,  on,  &c.  at  the  said  Sir  James  Esdaile's  and  Co.  bankers, 
Lombard-street,  London,  aforesaid,  to  wit,  at,  &c.  aforesaid,  the  said  bill  of 
exchange  was  duly  presented  and  shown  for  payment  thereof,  according  to  the 
said  usage  and  custom  of  merchants,  and  payment  of  the  said  sum  of  money, 
in  the  said  bill  of  exchange  specified,  was  then  and  there  duly  required. — [Add 
counts  as  directed  in  the  last  precedent."] 

First,  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  {d<tte  of  biU)  at 

•^|»°^»  ^  (London)  that  is  to  say,  at,  &c.  (venue)  according  to  the  usage  and  custom 

quent  in-    of  merchants,  from  time  immemorial  used  and  approved  of  withui  this  king- 
dofsee, 

eeotor  oiT      (^^  AcoorJing  to  3  M.  &  S.  150,  it  should  (Z)  The  averment  of  notice,  it  seems,  ia 

a  ceneral     "^"^  ^^^  '^  ^  ^^  necessary  to  aver  a  non-  unnecessary.    See  3  Campb.  S6I. 

a^fenu        P*y°*®"'  ^  ^*  particular  place,  and  see  the  (m)  See  notes  to  last  precedent,  and  3  M. 

—^"^        next  precedent;  see  also  ante,  146,  note(x).  &  S.  150.— 3  Campb.  S61 ;  and  ante,  146. 

'^^^  note  («)• 
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dom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day    ok  m* 
and  year  therein  mentioned^  to  wit,  the  day  and  year  aforesaid,  and  thereby   giixa  09 
then  and  there  requested  the  said  defendant,  (two)  months  after  the  date  there-       u- 

of,  to  pay  to  one  G»  H.  or  order,  the  sum  of  £ for  value  received,  and    ^^■^''•■* 

then  and  there  delivered  the  said  bill  of  exchange  to  the  said  6.  H.  which 
said  bill  of  exchange  the  said  defendant,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  upon  sight  thereof,  accepted,  accord- 
ing to  the  usage  and  custom  of  merchants.  And  the  said  G.  H.  to  whom  or  First  in- 
to whose  order  the  payment  of  the  said  sum  of  money  in  the  said  biU  of  ex-  <"^*«*>eii  • 
change  specified,  was  to  be  made  after  the  making  of  the  said  bill  of  exchange, 
and  before  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit«  on 
the  day  and  year  aforesaid  (»),  at,  &c.  (venue)  aforesaid,  according  to  the 
said  usage  and  custom  of  merchants,  indorsed  the  said  bill  of  exchange,  by 
whrch  said  indorsement  he  the  said  G.  H.  then  and  there  ordered  and  appoint- 
ed (he  said  sum  of  money,  in  the  said  bill  of  exchange  specified,  to  be  paid  to 
one  L  £.  and  then  and  there  delivered  the  said  *bill  of  exchange,  so  indorsed  L    ^^  J 

as  aforesaid,  to  the  said  I.  K.  (0)     And  the  said  I.  E.  to  whom  or  to  whose  f^<'n<^  1"- 

doreeiMDU 
order  the  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  spe* 

cified,  was  to  be  ma^de  afler  the  making  of  the  said  bill  of  exchange,  and  be- 
fore the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  according  to  the  said  usage  and 
custom  of  merchants,  indorsed  the  said  bill  of  exchange,  by  which  said  last- 
mentioned  indorsement,  he,  the  said  I.  K.  then  and  there  ordered  and  appointed 
the  said  sum  of  money,  in  the  said  bill  of  exchange  specified,  to  be  paid  to  the 
said  plaintiff,  and  then  and  there  dehvered  the  said  bill  of  exchange,  so  in- 
dorsed as  last  aforesaid,  to  the  said  plaintiff  (p) ;  by  means  whereof,  &c. — 
IStcUe  liaMityf  and  promise  to  pay  plaintiff,  according  to  the  tenor  and  effect 
of  the  hitti  as  anie^  345.  If  both  indorsements  cannot  be  proved,  add  a  count 
stating  plaintiff  to  be  first  indorsee,  vfith  a  short  indorsement,  as  post,  154. 
dSnd  add  the  money  counts,  interest,  account  stated,  and  breach.] 

For  that  whereas  one  £.  F.  heretofore,  to  wit,  on,  &c.  (date  of  bill)  at.  First,  se- 
&c.  (place  where  made)  that  is  to  say,  at,  &c.  (venue)  according  to  theijsage  ^^*  ^^ 
and  custom  of  merchants,  from  time  immemorial,  used  and  approved  of  with-  quent  in-* 
in  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  dorsce  ae- 
certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  where'  bill 
and  thereby  then  and  there  requested  the  said  defendant,  (two)  months  after  '•  payable 
the  date  thereof,  to  pay  to  one  G.  H.  or  order,  the  sum  of  £ —  for  value  re-  ticular 
ceived,  and  then  and  there  delivered  the  said  bilJ  of  exchange  to  the  said  G    pl^^  (f )* 
H.  which  said  bill  of  exchange  the  said  defendant,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  upon  sight  thereof,  accept- 

(n)  If  the  indorsement  be  dated  on  a  dif-  ( p)  If  the  plaintiff  be  a  subsequent  in- 

ferent  day  to  the  date  of  the  bill,  state  the  dorsee,  add  a  third,  or  other  indorsement, 

day  accordingly,  but  even  this  is  not  neces-  like  the  second, 

sary.  {q)  As  to  the  averments  of  presentment 

<o)  If  the  plaintiff  be  first  indorsee,  he  is  and  notice,  see  notes  to  the  precedents,  ante, 

to  be  deserifwd  accordingly ;  and  the  se-  14S,  note  (e\  150, 1.    The  declaration  may 

eond  indorsement  isi  of  coursei  not  to  be  be  firomed  in  another  form,  as  antSi  151,  S. 
stated. 
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OK  iVLAND  Q j,  according  to  the  said  usage  and  custom  of  tnercfaantfl^  payable  at  Sir 
OP  EX-  James  Esdaile's  and  Co.  bankers,  Lombard-street,  London ;  {at  in  the  hiU) 
CHANGE,    and  the  said  G.  H.  to  whom  or  to  whose  ^order  the  said  sum  of  money,  in 

L  ^^  J  the  said  bill  of  exchange  specified,  was  to  be  paid,  afler  the  making  of  the 
said  bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money 
therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  afore- 
said, according  to  the  said  usage  and  custom  of  merchants,  indorsed  the  said 
bill  of  exchange,  by  which  said  indorsement,  he,  the  said  G*  H.  then  and 
there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bill  of  ex- 
change  specified,  to  be  paid  to  the  said  plaintiff  (r) ;  and  the  said  plaintiff 

f  arers,  that  aflerwards,  and  when  the  said  bill  of  exchange  became  due  uid 

payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  to  wit,  at 
the  said  Sir  James  Esdaile  and  Go.  bankers,  Lombard-street,  London,  afore- 
said, that  IB  to  say,  at,  &c.  {venue)  aforesaid,  the  said  bill  of  exchange  waa 
duly  presented  and  shown  for  payment  thereof,  according  to  the  usage  and 
custom  of  merchants,  and  payment  of  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  was  then  and  there  duly  required  ;  but  that  neither  the 
said  Sir  James  Esdaile  and  Co.  nor  the  said  defendant,  or  any  person  or  per- 
sons on  behalf  of  the  said  defendant,  did  or  would,  when  the  said  bill  of  ex- 
change was  so  presented  and  shown  for  payment  diereof  as  aforesaid,  or  at 
any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein  specified, 
or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do, 
of  all  which  said  several  premises,  the  said  defendant,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c«  (venue)  aforesaid,  had  notice ;  by 
means  whereof,  &c. — ISiate  liabiliiy^  and  promise  to  pay  on  requett^  as  aniej 
147,  and  then  add  a  count  on  the  bill  as  accepted  generally.,  as  ante^  144,  stai^ 
ing  the  indorsement  concisely^  as  hetouf^  and  then  add  the  numey  couniSf  count 
for  interesl^  account  stcUed^  and  breach.} 


Short    in> 

dorae- 

neDts. 


[In  a  second  or  subsequent  count  on  the  same  bill  it  is  advisable^  in  order  to 
avoid  unnecessary  prolionty  and  expense^  to  stale  the  indorsements  eondsely 
thus  :'J — And  the  said  E.  F.  then  and  there  indorsed  and  delivered  the  said 
last-mentioned  bill  of  exchange  to  G.  H.  who  then  and  there  indorsed  and 
delivered  the  same  bill  to  one  I.  K.  who  then  and  there  indorsed  and  deliv- 
ered the  same  bill  to  the  said  plaintiff* 


Indorse-  And  the  said  persons  so  using  the  name,  style,  and  firm  of  G.  H.  and  Co. 

firrn'(«)r  *  (^»  *^^  ^^  ^^^  ^'  ^'  ^^^  ^^•)  *^  whom  *or  to  whose  order  the  said  sum 
[  *166  ]  of  money  in  the  said  bill  of  exchange  specified,  was  so  directed  to  be  paid  as 
aforesaid,  afterwards,  and  before  the  payment  of  the  said  sum  of  money  in 
the  said  bill  of  exchange  specified,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.,  (venue)  aforesaid,  indorsed  the  said  bill  of  exchange,  according  to  the 
said  usage  and  custom  of  merchants,  and  by  that  indorsement  then  and  there 

(r)  If  plaintiiT  be  second  indorsee,  state  Campb.  78. — 2  Campb.  604,  as  to  statemeot 

the  second  indorsement,  a^  in  the  lost  prece-  and  proof  of  indorsement  being^  made  by 

denL  persons  using  a  firm.    2  Dow  &  Ry.  281. — 

(f)  It  is  not  necessary  to  state  that  one  1  B.  &  C.  146. — A  Tariance  in  the  descrip- 

partner  indorsed  for  himself  and  co-part-  tion  of  indorser's  name,  is  sometimes  inuna- 

nersi  it  may  be  stated  that  ail  indocssd,  4  teriaL    1  Stark*  47. 
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<»rdered  and  appointed  the  said  sum  of  money  in  the  said  bill  of  exchange  on  nnuni 
specified*  to  be  paid  to  the  said  plaintiff,  and  then  and  thete  delivered  the  eaid     'p**]^. 
bill  of  ezchaDge*  so  indorsed,  to  the  said  plaintiff.  cramos* 

And  the  said  £•  F.  to  whom  or  to  whose  order  the  payment  of  the  said  sum  Indorse- 
of  money  in  the  said  bill  of  exchange  specified,  was  by  the  said  bill  of  ex-  ^^ni(i\^ 
change  to  be  made  after  the  making  of  the  said  bill  of  exchange,  And  before 
tbe  payment  of  the  said  sura  of  money  therein  specified,  to  wit*  on  the  day 
lyid  year  aforesaid,  at,  &c.  aforesaid,  by  one  6.  H.  then  and  there  being  his 
agent  in  that  behalf,  indorsed  the  said  bill  of  exchabge,  acisording  to  diH 
usage  and  custom  of  merchants,  by  which  said  indorsement  he  the  said  E.  F* 
thea  and  there  ordered  and  appointed  the  said  sum  of  money  in  ffae  said  Mil 
of  exchange  specified  to  be  paid  to  the  said  plaintiff,  and  then  and  there  de^ 
IWered  the  said  bill  of  exchange,  *ao  indorsed  as  last  aforesaid,  td  the  said 
plaintifiH 

The  eoita  upon  this  subject  are  collected  in  Bailey  on  Billst  22  and  23,  fi.  ft.  By  iador- 
ChUty  on  BiUs,  7th  edition,  64,  65.     Sdw.  JV.  P.  287.     1  Campb.  130  oful  ^^  ^^  ^^* 
160.     The  result  of  the  decision  seems  to  be,  that  the  holder  may  rtcober  biU,  pays- 
against  the  drawer  or  acceptor,  or  other  party  aware  at  the  time  that  thb  payee  ^  ^  j^ 
was  fietslious,  upon  a  count  on  the  bill  stating  it  to  hiive  been  payable  to  be0rer4  fictitious 
or  on  the  counts  for  money  had  and  received ;  see  Vere  y.  Lewis,  3  T.  12.  183.  ^T?^ 
Mmet  V.  Gibson,  3  T.  R.  481.     1  Hen.  Bla.  669.     Collis  v.  Enmet,  «1  Hen.  dlw*^  or 
Bio.  313.     Bennett  v.  Famell,  1  Campb.  130,  and  180,  where,  see  the  form  of  ^P^ 
other  special  counts.    See  other  forms,  1  Wentw.  267,  270.  the  fket. 

t  *166  ] 

The  modes  of  declaring  at  the  suit  of  an  indorsee  of  an  ixeeutor  ei^  odmiM^  By  indor- 
traior,  may  be  coUutedfrom  the  precedents  on  promissory  notei,  antSi  128«  129\  ^^  of  an 

140,  141,  142 ;  and  see  I  fVsntw.  887.  ^?^. 

istcator. 

The  mode  of  stating  a  partial  indorsement  of  abiUrf  ixehangsi  fotS  be  the  Partial 

same  as  in  the  case  of  a  promissory  note,  ante,  128.  indorse* 

nonL 

ICommeneemmt  as  directed  ante,  116.]— For  that  whereas  the  said  delend->  Pftyee 
ant,  heretofore,  to  wit,  on,  &c.  at  London,  that  is  to  say,  at,  &c.  according  to  Jf*^'^^ 
the  usage  and  custom  of  merchants,  from  time  immemoHcd  used  and  approy^  defaalt  oif 
of  wiflihi  this  kingdom,  made  his  certain  bill  of  exchange,  in  writing,  beating  accep- 
dale  the  day  and  year  aforesaid,  and  fhen  and  there  directed  the  said  Mil  of 
exchange  to  one  £.  F.  (by  name  and  addition  of  Mr.  E.  F.  merchant.  Tower 
Hillt  London)  by  which  said  bill  of  exchange,  he,  the  said  defendant,  then  and 
there  requested  the  said  E.  F.  (two)  months  afler  the  date  thereof,  to  pay  to 
fhe  said  plaintiff,  or  order,  the  sum  of  — L  for  value  received,  and  then  and 
there  delivered  the  said  bill  of  exchange  to  the  said  plaintiff.    And  Uie  said 

(I)  This  form,  though  sometimw  adopted,  7th  edit.  196  to  240.    8  edit.  370  to  373. 

IB  not  necessary ;  it  raay  be  stated  that  the  It  is  no  plea,  that  a  reasonable  time  between 

principal    indorsed    without    noticing    the  the  dishonor  and  pica  had  not  elapsed.    Sig- 

Bgent.     2  Campb.  694.-4  Campb.  78.—  gers  ».  Lewis,  I  Crorapt.  M.  &  Ross.  370, 

Ante,  1 17,  n.  (a).  overruling  Walker  v.  Barnes,  1  Marsh  Rap. 

(u)  As  to  this  count,  see  Chitty  on  Bills,  36 ;  5  TaunU  240.    3  East,  481. 

Tot-  n.  15 
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^mtkn  plabtiff  aversy  that  afterwards,  and  before  the  payment  of  tlie  said  amn  of 
ov^ »-  money  in  the  said  bill  of  exchange  specified,  to  wit,  on,  &c.  (w),  at  Tower 
oHANOB.  Hill,  London,  aforesaid,  to  wit,  at,  &c.  aforesaid,  (jt),  the  said  bill  of  exchange 
was  presented  and  shown  to  the  said  £.  F.  for  his  acceptance  thereof,  accord* 
Ing  to  the  usage  and  custom  of  merchants,  and  the  said  £.  F.  was  then  and 
there  required  to  accept  the  same ;  but  that  the  said  £•  F.  did  not,  nor  would, 
at  the  said  time  when  the  said  bill  of  exchange  was  so  presented  and  shown 
to  him  for  his  acceptance  thereof,  as  aforesaid,  or  at  any  time  afterwards,  ac- 
cept the  same,  or  pay  the  said  sum  of  money  therein  specified,  or  any  part 
diereof,  but  then  and  there  wholly  neglected  and  refused  so  to  dot^  of  all 
which  said  several  premises,  the  said  defendant  afterwards,  to  wit,  on  the  day 
I  *167  J  HQJ  year  last  aforesaid,  at,  &c.  ^aforesaid,  had  notice  (y) ;  by  means  whereof, 
&c. — [^Staie  liiMlUy^  and  promise  io  pay  on  requettj  as  ante,  161,  ^and  if  Uu 
dratoer  had  no  effects  in  hands  of  drawee^  and  notice  of  non^accepiamee  eoa- 
not  he  proved,  add  a  count  like  the  next  precedent,  and  conclude  with  cosmis 
on  the  consideration  of  the  bUl,  and  the  money  counts,  account  stated,  and 
breach*'} 

The  like         [^Firnt  count  same  as  the  last  precedent,  second  count  same  as  the  last,  to  tks 

^'^L'th't  ^^^^^'  ^^  '^^  proceed  as  follows :] — And  the  said  plaintifi*  avera,  that  at 

defendant   the  time  of  the  making  of  the  said  last-mentioned  bill  of  exchange,  and  from 

had  no  ef*  thence  until,  and  at  the  time  when  the  same  was  so  presented  and  shown  to 

drawee's     the  said  £•  F.  for  his  acceptance  thereof  as  aforesaid,  he  the  said  £•  F.  had 

hands  (s).  not  in  his  hands  any  effects  of  the  said  defendant,  nor  had  he  rec^ved  anj 

consideration  from  the  said  defendant  for  the  acceptance  or  payment  by  hiai 

the  said  £•  F.  of  the  said  last-mentioned  bill  of  exchange,  nor  hath  the  said 

defendant  sustained  any  damage,  by  reason  of  his  not  having  had  notice  of  the 

non-acceptance  by  the  said  £•  F.  of  the  said  last-mentioned  bill  of  exchange  ; 

of  all  which  said  several  premises  he  the  said  defendant,  afterwards,  to  wit,  0D9 

&c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  by  means,  &c. — [Stole  Ito- 

bUityf  and  promise  to  pay  on  request,  as  ante,  151.] 

Payee  ICommsncement  as  directed  ante,  116.]— For  that  whereas  the  said  defend- 

against  ant,  heretofore,  to  wit,  on,  &c.  {date  of  hill)  at  London  (place  where  made)^ 
default'of  ^^^  ^  *^  ^7^  •*»  ^^'  (««»««)  according  to  the  usage  and  custom  of  mercfaantSv 
pajrment,  firom  time  immemorial  used  and  approved  of  within  this  kingdom,  made  his 
payable  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day  and  year  therein 
generally,  mentioned,  to  wit,  the  day  and  year  aforesaid  (a),  and  thereby  then  and  there 
requested  one  £.  F.  {two)  months  after  the  date  thereof,  to  pay  to  the  said 
plaintiff,  or  order,  the  sum  of  £ —  for  value  received,  and  then  and  there 

(to)  The  day  of  presentmenty  but  the  pre-        (a)  It  does  not  seem  to  be  necesmry  Io 

cise  day  is  not  material.  state  the  direction  to,  or  addition  of,  the 

ix)  The  venue  in  the  action.  drawee,  and  as  a  variance  would  be  fiital,  it 

y)  Under  this  averment  plaintiff  may  is  better  omitted.    It  seems  to  be  advisable 

show  defendant  could  not  be  found  to  give  not  to  state  acceptance  ;  Harris  v.  Packer 

him  the  notice  in  the  usual  time.    8  B«£  C.  Parkes  v.  Edge,  3  Tyrw.  370,  364;  but  in 

387.  case  of  an  acceptance  payable  at  a  pertietU^ 

(x)  As  to  this  count,  see  Chitty  on  BillS;  flace,  a  presentment  tnero  or  to  the  drawM 

7th  edition,  606, 8th  edit.  366  to  368,  468  to  m  person  must  be  proved,  id.  ibid :  Oibb. 

488,  and  notes.— 16  East,  43.  v,  Mather,  8  Tyrw.  189. 


SPECIAL   COUNTS.  167 

d^vered  the  said  bill  of  exchange  to  the  said  plaintiff,  whjch  said  bill  of  ex-  oh  inlamd 
diaiige  die  said  E.  F.  afterwards,  to  wit,  on  tiie  day  and  year  aforesaid,  at, .   ^v' bx'- 
ftc  (vtffiite)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said    chahok. 
usage  and  custom  of  merchants  (6) ;  and  the  said  plaintiff  avers,  that  after- 
wards, when  the  said  Inll  of  exchange  became  due  and  payable^  according  to 
the  tenor  and  effect  thereof  (c)^  to  wit,  on,  &c.  (d),  to  wit,  at,  &c.  aforesaid, 
the  said  bill  of  exchange  was  presented  and  shown  to  the  said  £.  F.  for  pay- 
ment thereof,  according  to  the  said  usage  and  custom  of  merchants,  and  the 
scfid  £.  F.  was  then  and  there  requested  to  pay  the  said  sum  of  money  therein 
specified  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange ;  but 
thai,  the  said  £.  F.  did  not,  nor  would,  at  the  *said  time  when  the  said  bill  of  [  *15d  ] 
exchange  was  so  presented  and  shown  to  him  for  payment  thereof  as  aforesaid, 
or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein  speci- 
fied, or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refused  so 
to  do,  of  all  which  said  several  premises  the  said  defendant  afterwards,  to  wit, 
on,  &e.  last  aforesaid,  at,  &c.  aforesaid,  bad  notice* ;  by  means  whereof,  &c* 
— [State  defendant's  liability^  and  promise  to  pay  on  request^  at  ante^  151.     If 
it  be  doubtfut  whether  due  notice  to  the  defendant  of  nonpayment  can  beproved^ 
and  the  defendant  had  no  effects  in  the  hands  of  the  drawee^  add  a  cotmt 
Uke  the  precedent^  post,  169,  and  then  insert  counts  on  the  consideration  of  the 
biU  between  fdaintiff  and  defendant^  and  the  money  counts,  account  stated,  and 
breach^'] 

[Cammeneenunt  as  directed,  ante,  116.] — ^For  that  whereas  the  said  defend-  IPejet  a« 
ant,  heretofore,  to  wit,  on,  &c.  {date  of  bill)  at  London  (place  where  nuM),  §fawer  on 
tliat  is  to  say,  at,  &c.  {venue)  according  to  the  usage  and  custom  of  merchants,  default  or 
from  time  immemorial  used  and  approved  of  within  this  kingdom?  made  his  ^^^^'bju 
certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day  and  year  therein  accepted 
mentioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby  then  and  there  re-  ^^^J^JJjIjuJ 
quested  one  £•  F.  {two)  months  after  the  date  thereof,  to  pay  to  the  said  plain-  lar  place 
tiff,  or  order,  the  sum  of  ^ —  for  value  received,  and  then  and  there  delivered  O* 
the  said  bill  of  exchange  to  the  said  plaintiff,  which  said  bill  of  exchange  the 
said  £•  F»  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usage  and  custom 
of  merchants,  payable  at  Messrs.  £sdaile  and  Co.'s  bankers,  Lombard-street, 
London  {as  in  (he  hill)  ;  and  the  said  plaintiff  avers,  that  afterwards,  when  the 
said  btfl  of  exchange  became  due  and  payable,  according  to  the  tenor  and  ef- 
fect tiiereof,  to  wit,  on,  &c.  to  wit,  at  the  said  Messrs.  £sdaile  and  Go. 'a 
bankers,  Lombard-street,  London,  aforesaid,  that  is  to  say,  at,  &c.  (venue) 
aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown  for  payment 

(6)  When  the  bill  is  accepted  generally,  (e)  The  words  in  italic  are  unneceseary, 

though  uaual  to  state  the  acceptance  as  m  and  may  be  omitted,  and  shoald  be  so  when 

this  precedent,  this  is  unnecessary  ;  and  if  the  presentment  was  not  on  the  proper  day. 

thare  be  any  doubt  as  to  the  proof  of  the  ac«  (d)  This  is  to  be  the  third  day  of  grace, 

ceptanee,  it  ia  better  to  omit  the  alle^lion.  unless  that  was  a  Sunday  or  Qood  Friday, 

The  sutement  of  it,  however,  would  not  or  Christmas-day,  and  then  on  the  day  be- 

rendar  it  incumbent  on  the  plaintiff  to  prove  fore,  but  a  misuke  in  this  respect  is  not  fa- 

tlie  oeoeptance.    4  B.  &  C.  312.  taL    1  Bingh.  23.    Ante,  1 18,  n.(4). 

(1)  See  ante,  157,  note  (a). 
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o^mLAY^  th^ieofy  (^€9[4ing  to  the  said  usage  and  custom  of  merchants,  aod  paymeal  of 

■*'-*•■      Q^  said  a\m  of  mooey  in  the  said  bill  of  exchange  specified,  was  thea  and 

cHAHOB.    t^re  dA^  required  :  but  that  neither  the  said  Messrs.  Esdaile  and  Co^  nor 

the  said  E.  F.  nor  any  other  person  or  persons  on  behalf  of  the  said  E.  F. 

r  *169  1  di4  or  would,  ni  the  said  time  *when  the  said  bill  of  exchange  was  so  preaeni- 
ed  ^d  shoi^  for  payipent  thereof  as  aforesaid,  or  at  any  time  before  or  after- 
wards, pp.y  the  s^  sum  of  money  therein  specified,  or  any  part  thereof,  bill 
the9  and  there  wholly  neglected  and  refused  so  to  do ;  of  all  whi^h  said  sev* 
er^  premises  the  said  defendant  afterwards,  to  wit,  on  Uie  day  and  year  hst 
afoi;esaid,  a^  &c.  aforesaid,  had  notice  ;  by  means  whereof,  &c — [%iie  Uw 
bfUtgt  and  proifiise  to  pay  on  request^  as  ante^  131,  and  add  a  count  oaofi  a  hiU 
py't^tnUJtfor  payfi^enii  omitting  the  acceptance  ;  and  if  defendant  had  no  ^ 
f^ciA  V»  dr<m^^^  handa^  add  counU  Uke  the  next  precedent^  and  oout^  on  tt« 
(^^r^a»^  dc64  tnoiny  coim^,  account  staiedy  and  hreach,'\ 

Payee  a*         [,Samt  afi  the  precedents  antef  157,  to  the*  in  page  158,  and  thenprocetd  at 

9^*^        fqllowB  :1 — ^And  th?  said  plaintiff  avers,  that  at  the  time  of  the  making  of  the 

on  default  >fdd  ^st-m^ntion^d  bill  of  exchange,  and  from  thence  unti)  and  at  the  time 

of  pay-       ivhen  the  fi^am.e  w^fi  so  presented  and  shown  to  the  said  £•  F.  for  payment 

vhere  de-  tbcKeof  as  aforesaid,  he  the  said  £.  F.  had  not  in  his  hands  any  eflbcte  of  the 

fendant       8|ud  defendant,  nor  had  he  received  any  consideration  from  the  said  defendant, 

fects'hi  ^  *  ^^^  the  acceptance  or  payment  by  him  the  said  £•  F.  of  the  said  laat-mention- 

h  ands  of     ed  bill  of  exchange,  nor  hath  he  the  said  defendant  sustained  any  damage  by 

^^^^      reason  of  his  not  having  had  notice  of  the  non-payment  by  the  said  £•  F»  of 

r  *1Q0  1  the  said  sum  of  money  in  the  said  last-mentioned  bill  of  exchange  ^specified ; 

of  all  which  said  several  premises,  he  the  said  defendant  aflerw;uds,  to.  wit,  oa 

th|&  day  and  yea^  last  aforespud,  at,  &c.  aforesaid,  had  notice ;  by  means,  &e» 

-r-l^SfffU  Uafnlifj/f  of^promiae:  tqpay  on  request^  aa  ante^  151.] 

Pay  ee  a-  TAft^  fif^^  count  stating  presentment  for  payment^  and  default^  <ind  notice, 
gainst  licunlity  and  promise^  as  ante^  157,  add  a  count  stating  the  bill  and  delivery  to 
indmer,^  p/a«»<*^f  «  o»tc,  157,  and  then  proceed  as  follows ;] — And  the  said  plaintiff 
when  ayers,  that  aflerwards,  and  before  the  payment  of  the  said  sum  of  money  ia 

eould  not  ^®  ^^^  last-mentioned  bill  of  exchange  specified,  to  wit,  on  the  days  and 
be  found  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the 
^  ^^(e).  ^™^  yf^^n  the  said  bill  of  exchange  became  due  abd  payable,  according  to 
the  tenor  and  effect  thereof,  and  also  at  the  time  when  the  said  bill  of  exr 
change  did  so  become  due  and  payable,  to  wit,  on,  &c.  {day  when  it  fell  due)t 
diligent  search  and  inquiry  was  made  after  the  said  £.  F.  at  (No.  1,  near  the 
Chapel,  Enightsbridge,)  aforesaid,  and  elsewhere,  in  order  tl^at  the  said  la^t- 
mentioned  bill  of  exchange  might  be  presented  and  shown  to  the  said  £.  F. 
for  his  acceptance  and  payments  thereof,  according  to  the  said  usage  and  cus- 
tom of  merchants ;  but  that  the  said  £.  F.  could  not  on  such  search  and  inquiry 
be  found,  nor  hath  he  at  any  time,  since  the  makmg  of  the  said  bill  of  ex- 
change, hitherto  accepted  the  same,  or  paid  the  said  sum, of  money  therein 

(«)  When  this  count  is  advisable,  see  Chit^    ccpted,  the  allegation  as  to  presentment  for 
ty  on  Bills,  7th  edit,  504,  in  notes.    See  also    acceptance  will  of  course  be  omitted. 
1  Went.  3S3,  331.    If  the  bill  has  been  ac- 
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flfieeifiedf  or  any  part  thereof;  of  all  which  said  several  premises  the  said  oMmLAWD 
deleadant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c«  afore-     oi^  exI 
aaid,  had  notice,  by  means  whereof,  &c. — \^State  HabUiiy^  and  promise  to  pay    chanob* 
en  request f  as  ante^  151.] 

[winter  siating  in  one  count  ike  presentment  and  notice  as  usual^  on/e,  157,  By  payee 
add  a  cotml  staHng  the  indorsemsnt  io  plaintiff  shortly^  as  ante^  154,  and  then  ^^"^^^' 
proceed  as  foUows :"} — And  the   said  plaintiff  further  saith,  that  afterwards,  gainst  a 
when  the  said  bill  of  exchange  became  due  and  payable,  according  to  the  ^'^^^^  ^' 
tenor  aad  effect  thereof,  to  wit,  on,  &c.  he  the  said  plaintiff  was  ready  and  who  has' 
willnig,  in  due  manner,  to  preset^  and  show  the  said  biir  of  exchange  to  the  <^i?pensed 
aatid  G.  H.  for  payaient  thereof^  and  to  demand  of  the  said  6.  H.  payment  sentmeiu 
of  the  said  sum  of  money  therein  specified,  according  to  ^e- tenor  and  effect  ^^^  Py 
thereof,  and  would  accordingly  have  presented  the  same  to  tibe  said  G.  H.     ^" 
and  have  demanded  payment  thereof,  to  wit,  at,  &c.  aforesaid,  whereof  the 
said  defendant  fteu  and  there  had  notice ;  but  the  said  defendant  then  and 
there  lequested  the  said  plaintiff  not  to.  present  the  bill  of  exchange  to  the  said 
6.  H.  for  payment  thereof,  and  then  and  there  wholly  dispensed  with,  and  dis- 
chagged  the  said  plaintiff  from  the  presentment  of  the  said  last-mentioned  bill 
of  exdiasge  to  the  said  6.  H«  for  payment  tiiereof ;  by  means  whereof,  after 
Ae  said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and 
eftct  thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  r  ^.^.  ^ 
*the  said  defendant  became  liable,  &c. — [^Staie  defendants  liability ^  and  prO'  "^ 

mist  to  pay  on  request^  as  ante,  151.] 

l^Siaie  the  drawing  of  the  hiU^  and  presentmeiU  for  payment  and  dishonor  Payee  or 
as  anie^  157»  and  then  proceed  as  follows  :']> — And  thereupon  afterwards,  to  indorsee 
naif  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  the  said  bill  of  ex-  drawer  or 
diange  was  duly  protested  for  non-payment  thereof,  according  to  the  form  of  inc^oner, 
the  Statute  in  such  case  made  and  provided,  of  all  which  said  several  promises  LJi!^  for 
the  said  defendant  afterwards,  and  within  fourteen  days  then  next  following,  non*- pay- 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  had  notice  ;  by  "^'^'^  ^^* 
means  whereof,  &c. — [^Slate  liability ,  and  promise  to  pay  on  request,  as  ante, 
151,  and  then  add  a  count,  omitting  the  stateiftent  of  tlu  protest,  as  ante,  157;] 

[Thif.  coimi  resembles  that  by  the  payee,  atUe,  156,  inserting  the  indonse--  Indorsee 
vuniSf  efisr  the  statements  of  the  delivery  to  the  payee.     See  forms  of  indorse-  against 
mmtSf  antsj  153  to  155.     ^  the  action  is.  against  an  indorser,  then,  instead  of  il^^^^^J^^^ 
tMmg  that  the  defendant  drew  the  bilk  state  that  the  dratoer  drew  it,  ami  show  on  default 
thai  the  defendant  indorsed  iLj  ^n^^^' 

[7&t»  count  resembles  that,  by  the  payee^  ante,  156,  staling  the  indorsements^  Indorsee 

as  oti/c,  1^2  io  155,  ^fter  the  dratoing  the  bUl,  and  before  the  averment  of  pre*  J^wcr  on 

Hl^iment.}  default'of 

accept- 
ance* 
(/)  See  a  different  form,  1  Wentw.  322.      319,  &c.  8  edit.  598,  &c.— 8  Esp.  Rep.  550.  Defendant 

(g)  As  to  the  statement  of  the  protest  for    — Bayl.  on  Bills,  127.    It  is  in  general  un-  having  no 
the  non-payment  of  an  inland  bill)  see  8  &    necessary.  effects  in 

10  W.  3.  c  17.    ChiUy  on  BUls,  7th  edit.  hands  of 

drawee. 
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lodoiiM  *\_Thi9  ccwU  restmUes  thai  by  ike  payee,  ante^  157,  in$erting  the  indorwe^ 
drawer  or  ***^'^*  See  form  ofindorsementi^  amies  162  io  \  55.  If  ike  aeiion  be  agamti  an  tii- 
iDdorser     doreer^  ihen^  imtead  of  staiing  thai  the  defendant  drew  the  M/,  state  that  (&e 

payment^'  ^^^^^  ^^^^  ^^  ^^^  '^^  ^^  '^^  c{e/e»(ian<  indorsed  it'] 

where  bill 

eeneraUy.       [This  count  reaembUs  that  by  the  payee^  ante^  157,  inserting  the  indorsemenis. 

Indorsee     See  form  of  indorsemeniSt  ante^  152  to  155.     If  the  action  be  agamst  an  m* 

drawer       <^'«^>  ^^^^  instead  of  stating  that  the  defendant  drew  the  biU,  state  thai  ike 

indorser     drawer  drew  t<,  and  show  that  the  defendant  indorsed  it.'] 

on  default, 

at  a  par.         [This  count  is  to  be  framed  Uke  ikat  at  the  suit  of  payee^  an/e,  159,  siaiing 

Ucular        (j^  ij^  defendant  drew  the  biU^  and  showing  the  indorsements  to  UujdasnUff^  as 

fodoreee     anfo,  152  <o  155 ;    and  that  the  defendant  had  no  effects  in  ike  kands  of  tks 

against       drawee^  as  oiUe,  159.] 

drawer, 

default, 

payment,        ^Commencement  by  baron  and  feme  as  ante^  95.]— For  that  whereas  one 

fendant  ^*  ^*  heretofoie,  and  whilst  the  said  £•  was  sole  and  uomarried,  to  wit,  on, 

had  no  $ic.  at,  &c.  made,  &c« — [Describe  the  making  and  delivery  of  ike  bitt^  ac~ 

hands  of  ceptance^  and  indorsement^  Hability  and  promise  io  pay  tke  biU  to  ike  wfe 

drawee,  wkilsi  sole^  as  in  the  precedent,  ante,  144  ;  and  wJien  the  wif^s  name  is  men- 

and^ne^  '^^^^^^^f  '^9  *' whilst  she  was  sole  and  uatnarried."     Then  add  tke  money 

pyee,  or  counts  on  promises  to  ike  wife  wken  sole,  account  stated,  and  breack,  as  cmfe, 

indorsee  nts  1 

before  ^^'J  # 

marriage, 

"^to'r&Y"      For  that  whereas  the  said  defendant,  heretofore,  and  whilst  the  said  £•  was 

By  baron   sole,  and  unmarried,  to  wit,  on,  &c.  at,  &c.  made,  &c. — [Describe  tke  meJc- 

and  feme,   ^^g  and  delivery  of  ike  bill,  and  indorsements,  cu  supra,  and  ante,  157.  152  ; 

indorsee,    ond  then  aver,  tkat  after  tke  intermarriage  of  tke  plaintiffs,  tke  bill  was  pre^ 

against       senied  for  payment,  and  dishonored,  and  notice  given  io  defendant,  and  ikat 

indorser      tkereby  defendant  became  liable  to  pay  tke  plaintiffs,  in  right  of  the  wife,  and 

where  bill  promise  accordingly ;  and  then  add  tke  money  counts  on  promises  io  tke  wife 

due  ^r    ^^^  ^'^«  ^^  breack,  as  ante,  95,  136.] 
the  mar- 

'f^ies  1  *^^^  ^^  whereas  one  S.  B.  Before  the  intermarriage  of  plaintiff  with  one 
By  has-  A.  J.  to  wit,  on,  &c.  at,  &c.  according  to  the  usage  and  custom  of  merchants, 
band  a«  ^^\y  made  her  certain  bill  of  exchange,  and  then  and  there  directed  the  same  to 
be  married  defendant,  by  which  said  bill  the  said  S.  then  and  there  requested  defendant  to 

before  the  p^y  three  months  after  the  date  thereof,  to  A.  J.  or  her  order,  £ —  for  value 

hill  became  . 

due  (A),  received,  and  delivered  the  said  bill  to  the  said  A.  which  said  bill  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
upon  sight  thereof,  accepted,  according  to  the  said  usage  and  custom  of  mer- 
chants; and  plaintiff  avers,  that  after  the  making  the  said  bill,  and  before  the 
same  became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to 
wit,  on,  &c.  at,  &c*  he  the  said  plaintiff  intermarried  with  the  said  A.  J. ;  by 
means  whereof  the  said  defendant,  after  the  intermarriage  of  the  said  plaintiff 

(h)  See  ante,  136,  and  vol  i.  176.  (k)  See  1  B.  &  A.  818,  showing  the  cor- 

(0  1  B.  At  A.  318.  redness  x)f  this  form.    ^ 


SPECIAL   COUNTS.  163 

with  the  said  A,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  ^^  ini^akd 

BILLS  OP 

became  liable  to  pay  to  the  said  plaintiff  the  isaid  sum  of  money  in  the  said  bzchanok. 
bill  specified,  according  to  the  tenor  and  effect  of  the  scud  bill,  and  of  his  the 
said  defendant's  said  acceptance  thereof;  and  being  so  liable,  he  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  and  after  the  intermarriage  of  the 
'said  plaintiff  with  the  said  A.  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  him  ihe  said  sum  of  money  in  the  said  bill  specified,  according  to  the 
tenor  and  effect  of  the  said  bill,  and  of  his  the  said  defendant's  said  acceptance 
thereof* 

[Commenctfman/  againat  baron  and  feme^  at  ante^  96«] — For  that  whereas  Against 

one  6*  H.  heretofore,  and  whilst  the  said  £.  was  sole  and  unmarried,  to  wit,  ^^^  ^°° 

16II10  on  Bi 

on,  &c.  at,  &c.  made,  &c. — [Describe  the  making  of  the  biU^  delivery  to  payee^  bill  accept- 
amd  acceptance  by  E.  whUe  sole  and  unmarried^  indorsement  toplainiiff^t  and  E.'s  ^^  ^^^* 
UahiHiy  and  promise  to  pay^  whilst  sole  and  unmarried^  as  otife,  149,  4r^.  ;  and  coTertore. 
th^n  add  thz  money  counts^  and  accotmt  stated  by  thefeme^  whilst  sole  and  irn- 
Momed,  and  conclude  with  the  breach^  as  ante^  97,  LiL  Ent^  27.     It  seems  that 
a  count  cannot  be  added  on  a  promise  by  husband  and  wife^  after  the  marriage^  1 
TamL  212.] 

[^Commencement  as  anie^  91.] — For  that  whereas  one  E«  F.  heretofore,  and  Py  ranrir- 
in  the  life-time  of  one  6.  A.  since  deceased,  and  whom  the  said  plaintiff  hath  J^^f  payee, 
survived,  to  wit,  on,  &c.  at,  &c.  made,  &c. — [Describe  the  making  and  de-  or  indors- 
livery^  acceptance  and  indorsement^  as  ante^  152,  and  then  state  the  liability^  and  acce^lr! 
promise  to  pay  plaintiff  and  the  said  6.  H.  since  deceased^  in  the  life-time  of  the 
said  G.  H.  according  to  the  tenor  of  the  6i//,  as  ante^  146.] 

*l^Commence  the  declaration  with  counts  on  the  original  debit  if  any  existed  L*^^^  ] 

between  the  defendant  and  the  plaintiffs  and  his  deceased  partner ^  with  an  appro^  \Z^^^!I^' 

.  priaU  breach^as  ante^  91,  and  then  proceed  as  follows  21 — ^And  also  for  that  ner,payeey 

whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of  the  said  G.  H«  ^^  indors- 
ee, against 
since  deceased,  and  whom  the  said  plaintiff  hath  survived,  to  wit,  on,  &c.  at,  drawer  or 

&c.  made,  &c. — [Describe  the  making  and  delivery  of  the  bill^  acceptance^  and  ^'^^.^^^h* 

indorsement^  as  ante^  157,  162,  and  then  avert  that  after  the  death  of  the  said  G.  became 

H.  the  bill  was  presented  for  payment  and  refused^  and  notice  given  to  defendant^  ^^^f^l 

as  antct  157,  and  then  state  the  liability^  and  promise  to  pay  plaintiff  alone^  as  of  the  do* 

antCf  151.     Insert  the  money  countSf  and  account  statedt  on  promises  to  plaintiff  c^^^^d 

o2ofie,  with  a  corresponding  breach^  as  cmtct  92.]  ^^^'^ 

For  that  whereas  one  E.  F.  heretofore,  and  in  the  life-time  of  one  G.  H.  Agaiost  a 
since  deceased,  to  wit,  on,  &c.  at,  &c.  made,  &c. — [Describe  the  makingt  de-  aocepto^ 
Uveryt  acceptance  by  defendant^  *'  and  the  said  G.  H.  since  deceased,  in  his  (0* 
life-time,"  and  indorsement  and  liabUityt  and  promise  by  defendant  and  G.  H. 
since  deceased^  to  pay  according  to  the  tenor  and  effect  of  the  billt  as  ante^  144, 
a$td  then  insert  common  counts  on  promises  by  defendant  and  the  deceased^  and 

(0  There  is  do  occasion  to  sue  the  de«    to  notice  the  deceased,  see  1  B^  &  AId«  834, 
feodant  as  surviving  acceptor,  or  in  any  way    29, 
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ON  INLAND  breachy  ^  on^^%  ^4,  and  if  it  be  malerial  to  give  in  etidenee  a  cauie  of  aeOon  or 
BxcHAMOB   acknowledgment  since  the  deaths  add  counU^  as  ante^  94.] 

Against  a  For  that  whereas  the  said  defendant  and  one  E.  F.  since  deceased,  hereto- 

draw  w"fr  ^*^'®'  ^^  ^  ^^  life-time  of  the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  made«  &o.— 

indorser,  ^^Deseribe  the  makings  delivery^  acceptance^  indarsemeni^  presentment  f&r  yw§* 

dishonored  ^^^^^  dishonor,  notice  to  defendant  and  E.  F.  since  deceased^  and  their  HMUig, 

in  life-time  and  joint  promise  to  pay  on  request,  as  ante,  151,  and  then  insert  eofmit  oMjpriD- 

wawd^*"  ^^^  ^  bothpartners,  and  breach,  as  ante,  94.] 


Against  a        [If  there  toas  any  contract  between  the  plaintiff  and  the  defendant,  and  his 

dlrawer'or    ^^ partner,  independently  of  the  bill,  begin  the  declaration  wUh  counts  thereon, pro- 

indorser,     mises  by  both  partners,  and  breach,  as  ante,  94,  to  the  words  *^  to  the  damaget 

was'dia-      &c."  mid  then  proceed  as  follows  .*] — And  whereas  also  the  said  defendant  and 

honored      the  said  E.  F.  since  deceased,  heretofore,  and  in  the  life*ttme  of  the  said  £« 

dwith  F.  to  wit,  on,  &c.  at,  &c.  made,  &c. — [Describe  the  making  and  dM^ery,  oc* 

ceptance,  and  indorsement,  as  ante^  167 ;  then  state  the  presentment  for  paymmif 

r  *165  ]  after  the  death  of  the  said  *E.  F.  and  notice  to  defendant  or  survioor,  and  kss 

separate  liability,  and  promise  to  pay  on  request,  as  ante,  162,  and  then  insert 

common  counts  on  his  separate  promise,  and  breach  of  the  last  set  of  promises^'} 

By  assign-       [Commencement  by  assignees,  OS  ante,  97. "l — For  that  whereas  one  G.  H. 

bankrupt    ^^I'^^^fore,  and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on,  &c.  at, 

indorsee      &c.  made,  &c. — [Describe  the  making  and  delivery  to  payee,  defendanfs  ae^ 

^*t°*r^"  ^^pl^^^^y  indorsement  to  E.  F,  before  he  became  bankrupt,  and  defendant's  lio- 

bililytand  promise  to  pay  him,  as  ante,  162,  and  then  add  common  counts  am 

promise  to  bankrupt,  before  he  became  bankrupt,  and  breach,  as  ante,  97,  and  if 

it  be  material,  to  give  in  evidence  a  promise  of  admission  since  the  bankrupteyt 

add  counts,  as  ante,  99.] 

By  assicn-  Uf  l^^^  ^^^^  ^^V  contract  between  the  bankrupt  aud  the  defendant,  «ule- 
«es  against  pendently  of  the  bill,  begin  the  declaration  wUh  counts  thereon,  on  promises  to  the 
indorser,  bankrupt  before  his  bankruptcy  and  breach,  as  ante,  97,  then  proceed  as  fol^ 
-where  bill  ipy^g  ;] — And  whereas  also  the  said  defendant,  heretofore,  and  before  the  said 

'Was  dis—       __    .^ 

honored  E.  F.  became  bankrupt,  to  wit,  on,  &c.  at,  &c.  made,  &c. — [Describe  the 
after  the  making  of  the  bill,  delivery  to  payee,  acceptance,  and  indorsement  to  £.  F.  6e- 
^an  rup  -  j.^^^  j^.^  bankruptcy,  the  presentment  for  payment,  after  E.  F.'s  bankrt^tcy,  and 
the  dishonor  and  notice  to  defendant,  and  then  state  the  defendants  liability,  and 
promise  to  pay  plaintiffs  as  assignees  ;  add  counts  for  money  paid  bypkuntiffe 
as  assignees,  had  and  received  to  their  use  as  assignees,  €u:count  stated  with  them 
as  stich,  and  breach,  as  ante,  99.] 

By  exccu-       [Commencement  as  ante,  101.] — t'or  that  whereas  one  E.  F.  heretofore,  and 

tor  or  ad-  j^  ^^^  life-time  of  the  said  G.  H.   since  deceased,  to  wit,  on,  &c.  at,   &c« 

ministra-  .  ,        .  »    -^  ▼ 

tor  of  pay-  made,  &c. — [Desci'ibe  the  making  and  delivery,  acceptance,  and  indorsement  of 

^  °^  ^^''     the  bm,  as  ante,  162,  and  tJun  state  the  liability,  and  promise  to  pay  to  the  de- 

against  ac- 
ceptor, (m)  See  ante,  vol.  i.  16. 
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ceowA  i»  his  l^C'thne^  according  to  the  tenor  and  effect  of  the  biU,  as  ante,  144,  on  inland 
and  add  numey  countSf  and  account  stated  on  promises  to  the  deceased^  as  antcy     qJ^^^ 
101 ;  then  slate  In-each  and  profert  at  the  guit  of  the  executor^  as  an/e,  102 ;  or    cuanoc. 
at  the  suit  of  an  administrator^  as  ante^  110.] 

*If  there  was  any  dM  between  the  deceased  and  the  defendant^  before  the  biU    [  *^^^  ] 
was  gtoen,  commence  the  declaration  with  counts  on  promises  to  the  deceased,  and  i^  oV^ad- " 
the  proper  breach  thereof <,  as  ante,  101,  and  then  proceed  asfoUows:'] — And  ministra- 
also  for  that  the  said  defendant,  heretofore,  and  in  the  life-time  of  the  said  1^^^/:?^^" 

66  or  111~ 

£•  F.  deceased,  to  wit,  on,  &c.  at,  &c.  made,  &c. — l^Desa-ibe  the  making  of  dorsee, 

<&e  bUlf  the  delivery ^  acceptance  and  indorsement,  as  ante,  162,  162,  and  then  ^^^^ 

"*  »»T  drawer  or 

aver  the  presentment  for  payment  after  the  death,  and  the  dishonor  and  notice,  indoraer, 
and  the  consequent  liabilily,  and  promise  to  pay  plaintiff,  as  executor  or  admins  ^^^  ^^^ 
istraiorf  on  request,  as  ante,  151 :  then  add  counts  for  money  paid  by  plaintiff,  due  after 
as  executor  or  administrator,  money  had  and  received  to  plaintiff  ^s  use  in  that  ^^  death. 
character,  and  account  slated  wUh  pkuntiff  as  executor  or  administrator,  and 
the  breach,  and  profert  applicable  to  these  latter  counts,  as  ante,  102, 103,  109.J 


[FirsI  set  of  counts  on  promise  to  the  testator,  and  breach,  to  the  words  ^7  exccu- 
**  to  the  damage,   &c."  and  then  proceed  as  follows ;] — And  also  for  that  mfn^t^" 
whereas  one  6.  H.  heretofore,  and  in  the  life-time  of  the  said  A.  B.  jsince  tor,against 
deceased,  io  wit,  on,  &c.  at,  &c.  made,  &c. — [^Describe  the  making,  delivery,  on^a*^™, 
and  defendanPs  acceptance,  and  the  indorsement  to  *3,  B.  as  ante,  162,  cmd  mise  to 
then  proceed  cu  follows ;] — By  means  whereof,  and  according  to  the  said  KlS^"'     ^ 
usage  and  custom  of  merchants,  the.  said  defendant  then  and  there  became  out  of  the 
liable  to  pay  to  the  said  A.  B.,  in  his  life-time,  the  said  sum  of  money  in  the  f^^-?^-®^ 
said  last  mentioned  bill  of  exchange  specified,  according  to  the  tenor  and  (n). 
efiect  thereof;  and  being  so  liable,  and  the  said  sum  of  money  in  the  last- 
mentioned  bill  of  exchange  specified,  being  and  remaining  wholly  due  and 
unpaid,  after  the  death  of  the  said  A.  B.,  to  wit,  on,  &c.  (o)  at,  &c.  afore- 
said, the  said  defendant,  in  consideration  of  the  premises,  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff,  as  executor  as  aforesaid, 
to  pay  htm  as  executor  as  aforesaid,  the  said  sum  of  money  in  the  said  last- 
mentioned  bill  of  exchange  specified,  when  he  the  said  defendant  should  be 
thereunto  aAerwards  requested. 

^l^Chmmencement  against  executor,  as  ante,  106.] — For  that  whereas  one    [  *167  ] 
G.  H.,  heretofore  and  in  the  life-time  of  the  said  E.  F.  since  deceased,  to  Againstaa 
wit,  on,  &c.  at,  &c.  made,  &c.     \^Describe  the  making,  delivery,  E,  F.^s  ac-  or  admin- 
eeptance,  indorsement  to  plaintiff,  and  E,  F,^8  liabUiiy  and  promise  to  pay,  ac^  istrator  of 
cording  to  the  Jenor  and  effect  of  the  bUl,  €is  ante,  162,  and  add  the  money 
counts  on  E.  FJ*s  promise,  and  breach,  as  ante,  107.     If  it  be  material  io  give 
in  evidence  a  promise  by  defendant,  as  executor,  add  a  count  on  the  bill  on  de- 
fendants pro^nise,  nearly  as  ante,  166,  and  an  account  staled,  and  breach,  as 
ante,  107.] 


promises  to  the  executors,  unless  there  be    ration  ^ill  do. 
some  substanlire  promise  to  them,  as  it  sub- 
Vol.  II.  16 
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ON  FOK-  IV.  ON  FOREIGN  BILLS  OF  EXCHANGE. 

SIGN  BILLS 
OF    EX- 

.  CHANGE.         For  that  whereas  the  said  plaintiflT,  ^heretofore^  to  wit,  on,  &c.  (9)  io  parts 
DrAwer       beyond  the  seas,  to  wit,  at  [Amsterdam  (r)J  that  is  to  say,  at,  &c.  (9)  accord* 

against  ac  -^    ^^  ^^  usaffe  and  custom  of  merchants,  from  time  immemorial  used  and 

ceptor  of  a      °  °  ...  •        ^         i 

bill  drawn  approved  of,  made  his  certain  bill  of  exchange  in  writmg,  bearing  date  the  day 

abroad,  ^^^  y^^  aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to  the 
coin,  pay-  said  defendant,  by  the  name  and  addition  of  Mr.  £.  F.  merchant,  London  (i) ; 
able  at  \^y  which  said  bill  of  exchange,  he,  the  said  plaintiff,  then  and  there  requested 
(p).  the  said  defendant,  at  (two)  usances,  that  is  to  say,  at  (two)  calendar  months 

after  the  date  of  the  said  bill  of  exchange  (v),  to  pay  that,  his  second  bill  of 
exchange,  (first  and  third  of  the  same  tenor  and  date  not  paid  (ir)  )  to  the  said 
[  *16d  ]  ^plaintiff  (a?),  or  order,  the  sum  of  700  ducats,  value  received  (1^) ;  which  said 
'  bill  of  exchange  he  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid  (2:),  to  wit,  at,  &c.  (venue)  aforesaid,  upon  sight  thereof,  accepted, 
according  to  the  said  usage  and  custom  of  merchants  ;  by  means  whereof, 
and  according  to  the  said  usage  and  custom  of  merchants,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  of  the  said  defendant's  said  acceptance  thereof; 
and  being  so  liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor 
and  effect  of  the  said  bill  of  exchange,  and  of  his  the  said  defendant's  said  ac- 
ceptance thereof.  And  the  said  plaintiff  avers,  that  the  said  700  ducats,  in  the 
said  bill  of  exchange  mentioned,  at  the  time  of  the  making  of  the  said  bill  of 
exchange,  and  also  at  the  time  when  the  same  became  due  and  payable,  ac- 
cording to  the  tenor  and  effect  thereof,  were  and  still  are  of  great  value,  to 
wit,  of  the  value  of  £ —  of  lawful  money  of  Great  Britain,  to  wit,  at,  &c.  afore- 
said (a). 

{p)  Though  the  bill  be  in  a  foreign  Ian-  in  generol,  see  Cbitly  on  Bills,  7th  ed.  266  • 

guage,    it    may   be   suited  in    English.    1  and  as  to  forms  of  arerment,  1  Wentw.  894* 

Wightw.  9.  296, 3 1 9.— Chit,  on  Bills,  7th  edit.  507,  n.  (4). 

^q)  As  to  the  date,  see  Chitty  on  Bills,  7th  8th  edit.  404.  582.— Bayl.  1 72. 

edit.'354.—Bayl.  174.— Ante,  116,  146.  (w)  As  to  Ihis  allcffation,  see  Chitty  on 

(r)  Aa  to  the  place,  see  Chitty  on  Bills,  Bills,  7th  ediu  507.  n.  (<>  8th  edit.  598 :  n.  (A. 

7th  edit.  355.— Bayl.   175.— 3  Campb.    304.  — Bay  1.  171,  180. 

This  need  only  be  inserted  when  the  bill  is  (x)  It  is  not  in  general  necessary  to  sute 

drawn  abroad.  the  addition  of  the  drawer  or  payee. 

(5)  The  venue  in  the  action.  (y)  In  an  action  by  the  drawee,  the  de- 

(0  Though  usual,  it  is  not  necessary,  in  livery  of  the  bill  is  not  to  be  stated,  6  East, 

an  action  against  the  acceptor,  to  state  the  476. 

addition,  but  it  is  usual  to  do  so  where  he  is  (z)  If  the  acceptance  be  dated  on  a  partic* 

misdescribed  in  the  bill,  ante,  145,  n.  (n).  ular  day,  state  it  accordingly. 

(tt)  When  a  bill  is  payable  at  usance,  the  (a)  When  a  bill  is  payable  in  foreign  mo. 

length  of  such  usance  must  be  stated  on  the  ney,  it  is  usual,  though  not  necessary,  to 

declaration,  sec  Chitty  on  Bills,  7th  edit.  507,  aver  the  value,  1  Wils.  185.— 4  Bro.  ParL 

n.  (A).  8lh  edit.  404.— Bayl.  184, 185  ;  it  may  Cas.  604.— Chitty  on  Bills,  7th  ed.  607,  but 

be  described  concisely  as  above,  or  more  for-  quaere  if  not  necessary,  2  B.  &  A.  301. — 8 

mally,  as  note  (r),  next  page ;  and  it  may  Dow,  &.  Ryl.  15.— 1  B.  ft  Ores.  16,  S.  C— 

be  better  to  adopt  the  latter.    As  to  usances  See  precedents,  1  Wentw.  302,  312,  314. 
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^[  This  precedent  mayjke  the  $ame  a$  the  last  to  the  end,  and  then  proceed  itkh    ok  fo»< 
ihefoUowing  averment :] — And  the  said  plaintifi;  in  fact,  saitb,  that  an  usance  "^^^'^^^^ 
mentiooed  in  any  bill  of  exchange,  drawn  at  London  and  payable  at  Yenicet    changc. 
is,  and  at  the  several  times  aforesaid  was,  three  months  from  the  date  of  the  7-^^  ^^^ 
said  bill,  to  wit,  at,  &c.  (venue)  aforesaid.  form"^   ^ 

aTeniDg 

[jf/ler  etaimg  the  drawing  of  the  bUl^  acceptance^  delivery  to  payee,  and  his  She"dura^ 
indorsement  to  G*  H,  proceed  as  follows ;] — And  the  said  plaintii^,  in  fact,  say,  tioa  of  an 
that  the  said  G.  H.  afterwards,  to  wit,  on,  &c.  at,  &c.  caused  the  said  bill,  so  I'^endCft)! 
accepted  and  indorsed  as  aforesaid,  to  be  shown  and  presented  to  the  said  t> 
defendant  for  pajrment  thereof,  and  then  and  there  required  the  said  defendant  against  ao- 
to  pay  the  said  sum  of  money  therein  mentioned,  according  to  the  tenor  and  ^^l^'^'u-ii 
effect  of  the  said  bill,  and  of  his  said  acceptance  thereof,  and  of  the  said  in-  paid  supra 
dorsement  so  made  thereon  as  aforesaid ;  but  the  said  defendant,  at  the  said  ^"'^f^  ^^ 
time  when  the  said  bill  was  so  presented  to  him  for  payment  thereof  as  afore-  penon, 
said,  or  at  any  time  whatsoever,  did  not  pay  to  the  said  G.  H.  the  said  sum  of  ^^  draw. 
money  mentioned  in  the  said  bill,  but  then  and  there  wholly  refused  so  to  do,  topay^Un 
and  therein  wholly  failed  and  made  default ;  whereupon  the  said  G.  H.  after-  the  princi- 
wards,  to  wit,  on,  &c.  at,  &c.  duly  caused  the  said  bill  of  exchange  to  be  pro-  ^^^  "^^^^ 
tested  for  the  said  non-payment  thereof,  according  to  the  said  custom ;  and  af-  charges 
terwards,  to  wit,  on,  &c.  at,  &c*  according  to  the  said  custom,  certain  persons  ^^^* 
-residing,  trading,  and  using  commerce  within  this  kingdom,  to  wit,  at,  &c.  by 
and  under  the  name  of  Messrs*  B.  B.  and  Co.  appeared  before  J.  B.  then  be- 
ing a  notary  public,  duly  and  by  lawful  authority  admitted  and  sworn,  dwelling 
in  London,  and  being  the  same  notary  public  by  whom  the  said  bill  of  ex- 
change had  been  so  protested,  and  according  to  the  said  custom,  then  and 
there  declared  before  the  said  notary,  that  they  would  pay  the  said  bill  under 
die  said  protest,  for  honor  and  on  account  of  the  said  plaintiffs,  the  drawers  of 
the  said  bill,  holding  them  the  said  drawers  and  the  acceptors,  their  executors 
and  administrators,  and  all  others  whom  it  might  concern,  always  obliged  unto 
them  the  said  Messrs.  B.  B.  and  Co.  for  their  reimbursement ;  and  thereupon 
the  said  Messrs.  B.  B.  and  Co.  then  and  there,  according  to  their  said  decla- 
ration and  the  said  custom,  paid  the  said  bill  under  the  said  protest  as  aforesaid, 
together  with  five  shillings  and  three  pence  for  the  charges  of  the  said  pro- 
test («0»  and  afterwards,  to  wit,  on,  &c.  at,  &c.  returned  the  said  bill  so  pro- 
tested to  the  said  plaintiffs ;  and  the  said  plaintiffs  were  then  and  there  obliged 
to  pay,  and  did  pay  to  the  said  Messrs.  B.  B.  and  Co.  for  the  said  bill,  and 
for  the  exchange  *aad  re-exchange  of  the  money  therein  contained*,  and  the  £  «170} 
charge  of  protest,  commission,  and  other  charges  attending  the  said  non-pay- 
ment of  the  said  bill,  a  large  sum  of  money,  to  wit,  the  sum  of  iB  —  according 
to  the  said  custom,  of  all  which  said  premises  the  said  defendant,  afterwards, 
to  wit,  on,  &c.  at,  &c.  had  notice ;  and  by  reason  of  the  premises,  and  by 
force  of  the  said  custom,  and  by  the  law  of  merchants,  the  said  defendant 
dien  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money 

(h)  As  to  this  averment,  ante,  167,  n.  (/).  that  the  plaintiff  paid  the  bill,  according  to 

(c)  See  precodent,  I  Wcntw.  294,  395.  the  custom  of  merchants,  without  statmg  he 

{/)  In  an  action  on  a  bill,  where  there  are  paid  it  to  the  last  indorsees,  3  B.  &  A.  430. 

several  indorsevw^nts,  it  is  sufficient  to  sUte  -^^^  16  East,  391. 
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ov  #0E-    so  by  hiui  paid  to  the  said  Messrs.  B,  B.  and  Co.  as  aforesaid,  to  wit,  the 
**op  ex"  ®^^  ^^^  of  JB—  to  wit,  at,  &c.  in,  &c. ;  and  being  so  liable,  &c.— [PromtM 
CHANGE,  to  pay  on  r^quest^  as  ante^  161 ;  add  a  county  omitting  the  statement  of  the 
payment^  supra  proisst*] 

By  indor-        Pqj.  h^^X  whereas  certain  persons,  to  wit,  Messrs.  A.  and  B.  heretofore,  to 
a^ce^^r  ^   wit,  on,  &c.  in  parts  beyond  the  seas,  to  wit,  at   Memel,  in  the   kingdom  of 
of  bill  at     Prussia,  to  wit,  at  London,  according  to  the  usage  and  custom  of  merchants, 
twxTparts  ^'■®™  ^^^^  immemorial  used  and  approved  of,  made  their  certain  bill  of  ex- 
one  accep-  change  in  writing,  in  divers,  to  wit,  two  parts,  and  then  and  there  directed  die 
other  in-     ^^  ^^^^  ^^  exchange  to  the  said  defendant,  and  by  the  first  part  of  the  bill  of 
dorsed.       exchange,  then  and  there  requested  the  said  defendant,  at  one  usance^  (that 
is  to  say,  at  one  month  after   the  date  thereof,  (e),)  to  pay  that  their  first  oi 
exchange  to  the  order  of  themselves,  jClOO  sterling  value,  with  them,  and  by 
the  second  part  of  the  said  bill  of  exchange,  then  and  there  requested  the  said 
defendant,  at  one  usance,  that  is  to  say,  at  one  month  after  the  date  thereof, 
to  pay  that  their  second  of  exchange  (the  first  not  being  paid),  to  the  order  of 
themselves,  iS  100  sterling  value,  with  them,  which  said  first  part  of  the  said 
bill  of  exchange,  the  said  defendant,  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
&c.  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  usage  and  cus- 
tom of  merchants*    And  the  said  Messrs.  A.  &  B.  afterwards,  to  wit,  on^ 
&c.  (/)  aforesaid,  at,  &c.  aforesaid,  according  to  the  said  usage  and  custom 
of  merchants,  indorsed  the  said  second  part  of  the  said  bill  of  exchange,  and 
by  that  indorsement  then  and  there   ordered  and  appointed  the  said  sum  of 
money  in  the  said  bill  of  exchange   specified,  to  be  paid  to  the  said  plaintiff, 
[  *171  ]  for  value  in  account,  *and  then  and  there   delivered  the  said  second  part  of 
the  said  bill  of  exchange  so  indorsed,  and  the  said  first  part  of  said  bill  of  ex- 
change so  accepted  as  aforesaid,  to  the  said   plaintiff;  whereof  the   said  de- 
fendant, afterwards,  to  wit,  on.  Sec.  last  aforesaid,  at,  &c.   aforesaid,  had  no- 
tice ;  by  means  whereof,  and  according  to  the  said  usage  and  custom  of  mer- 
chants, he,  the  said  defendant,  then  and  there  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  according 
to  the  tenor  and  effect  of  the  same  bill,  and  his  said  acceptance  thereof,  and 
being  so  liable,  he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  mon- 
ey in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of 
the  same  bill,  and  his  said  acceptance  thereof.— [j^  count  nusy  be  added^  not 
stating  that  the  hiU  was  drawn  in  sets.^ 

Special  in-      And  the  said  Messrs.  E.  F.  and  Co.  to  whom,  or  to  whose  order  the  pay- 

fn  ftfiur  '"^***  ^^  ^®  ®^^  ^""^  ^^  money  in  the  said  bill  of  exchange  specified,  was  to 
one  part  of  ^®  made,  afterwards,  and  before  the  payment  of  the  said  sum  of  money  in  the 
fn^^tim^'"  said  bill  of  exchange  specified,  to  wit,  on  (A),  &c.  in  parte  beyond  the  seas, 
and  place    ^^  w^*'  ^t  Memel,  that  is  to  say,  at  London  aforesaid,  according  to  the  usage 

(0  See  next  precedent.  (g)  As  to  this  form,  see  Bayley  on  Bills, 

</)  The  date  of  the  indorsement,  'which,  180.— Chitty  on  Bills,  7th  edit.  607,  n.  (•). 

in  c{^e  of  foreign  bills,  frequently  varies  from  (A)  Supra,  note  (a). 

the  date  of  the  bill.  v  /       r  ">          \  j 
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and  custom  of  merchants,  indorsed  the  said  second  part  of  the  said  bBl^pf  on  ros* 
exchange,  By  *wfaich  said  indorsement  they  the  said  Messrs.  £•  F.  and  Co«  "^^  ^^^* 
then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bill    cHAir«K. 
of  exchange   specified,  to  be  paid  to  the  order  of  Messrs.  6*  H.  and  Co. 
value  in  account,  and  then  and  there  delivered  the  same  second  part  of  the 
said  bill  of  exchange  so  indorsed,  and  the  said  first  part  of  the  said  bill  of 
exchange  so  accepted  as  aforesaid,  to  the  said  Messrs.  Q»  H.  and  Co. 

For  that  whereas  the  said  £.  F.  heretofore,  to  wit,  on,  &c  in  parts  beyond  P^yM  or 
the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  London,  according  to  the  usage  againtt 
and  custom  of  merchants,  from  time  immemorial  used  and  approved  of,  made  drawer  or 
his  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  |D^  ^^^1 
and  then  and  there  directed  the  said  bill  of  exchange  to  6.  H.  (by  the  name  and  <^  drawee 
addition  of  Mr.  G.  H.  merchant,  London),  by  which  said  bill  of  exchange  the  Ttatimc^ 
said  £.  F.  4hen  and  there  requested  the  said  6.  H.  two  months  after  the  date  protest, 
of  that  his  the  said  £•  F.'s  second  bill  of  exchange,  first  and  third,  of  the 
same  tenor  and  date,  not  paid,  to  pay  to  I.  E.  (by  the  name  and  addition  of 
Mr.  I.  E.  of  Liverpool,  merchant),  or  order,  the  sum^of  jg—  value  received, 
and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said  I.  K. ;  and 
the  said  I.  K.  &c. — [^Siaie  indorsement  to  plaintiff,  as  ante^  162 ;]   and  the 
said  plaintiff  avers,  that  afterwards,  and  before  the  payment  of  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified,  to  wit,  on  («),  &c.  to  wit,  at, 
&c.  {k)j  that  is  to  say,  at,  &c.  aforesaid,  the  said  bill  of  exchange  was  pre- 
sented and  shown  to  the  said  G.  H.  for  his  acceptance  thereof,  according  to 
the  said  usage  and  custom  of  merchants ;  and  the  said  G.  H.  then  and  there 
had  sight  of  the  said  bill  of  exchange,  and  was  then  and  there  requested  to 
accept  the  same,  but  that  the  said  G.  H.  did  not,  nor  would,  at  the  said  time 
when  the  said  bill  of  exchange  was  so  presented   and  shown  to  him,  for  his 
acceptance  thereof  as  aforesaid,  or  at  any  time  before  or  afterwards,  accept 
0ie  same,  or  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do,  nor  did,  nor  would  he  then,  *or  at  [  *173  ] 
any  other  time,  accept  or  pay  the  said  first  and  third  of  exchange  in  the  said 
bill  of  exchange  mentioned,  or  either  of  them,  but  therein  wholly  failed  and 
made  default ;  whereupon   the  said  bill  of  exchange,  afterwards,  to  wit,  on, 
&c.  last  aforesaid  (2),  to  wit,  at,  &c.  aforesaid,  was  duly  proteiAed  for  non- 
acceptance  thereof,  according  to  the  said  usage  and  custom  of  merchants ;  of 
all  which  said  several  premises  the  said  defendant  afterwards,  to  wit^  on,  &c* 
last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  by  means  whereof,  &c. — [^Staie 
defendanfs  liability ^  and  promise  to  pay  on  request^  as  antt,  161 ;  and  if  ds" 
fendant  had  no  effects  in  hands  of  drawee^  add  a  count  stating  that  fact^  as 
ante,  167.] 

[State  the  drawing  of  the  bill  on  G.  H.  delivery  to  payee,  his  indorsement  Second  in- 
io  defendatttf  his  indorsement  to  plaintiff,  and  the  latter^s  indorsement  to  anO"  dorsee 
iher  party,  w9.  B,  and  then  state  presentment  for  acceptance,  4rc*  as  foUows  .*]  fi^^^in. 

(0  The  day  of  presentment,  and  date  of       {k)  The  place  where  the   bill  was  ad- 
the  protest  for  non-acceptance.  dressed. 

(0  Date  of  protest  for  non-acceptance. 
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OM  FOR-    — And  the  said  plaintiff  in  fact  sattli,  that  aAerwards,  and  befoi^  the  psr- 

EIliS  BILLS 

OF  EX-     '^^"^  ^^  ^^  ^^^  ^""^  ^^  money  in  the  said  bill  of  exchange  mentioned,  «r 

CHANGE,    an/  part  thereof,  to  wit,  on,  &c.  at  Cadiz  aforesaid,  to  wit,  at,  &c.  afiM-esaidy 

dorser  of   the  said  bill  of  exchange  so  indorsed  as  aforesaid,  was  presented  and  shown 

tested  ^for  ^^  ^^  ^^^^  ^'  ^'  ^^^  ^^^  acceptance  thereof,  according  to  the  usage  and  cus- 

nnn-ac-       tom  of  merchants  ;  and  the  said  6.  H.  was  then  and  there  requested  to  accept 

M^^^^1".»L  ^^^  same,  but  that  the  said  G.  H.  did  not  nor  would,  at  the  said  time  when  the 
and  plain-  said  bill  of  exchange  was  so  presented  and  shown  to  him  for  his  acceptance 
be  ^^bi'"^  thereof  as  aforesaid,  or  at  anj  time  afterwards,  accept  ihe  same,  or  pay  the 
ed  to  pay  said  sura  of  money  therein  specified,  or  any  part  thereof,  but  wholly  n^ected 
principal,    ^i j  refused  so  to  do ;  and  thereupon  the  said  A*  B.  afterwards,   to  wit,  an, 
chano-e.       &c.  last  aforesaid,  at  Cadiz  aforesaid,  to  wit,  at,  &c  aforesaid,  caused  the 
'"^^^'^      said  bill  of  exchange  to  be  duly  protested  for  non-acceptance  thereof,  accord- 
charts,  to  ^^S  ^^  ^^  s^^^  usage  and  custom  of  merchants ;  by  means  of  which  said 
a  remote     several  premises,  and  according  to  the  said  usage  and  custom  of  merchants, 
he  the  said  plaintiff,  afterwards,  to  wit,  on,  &c.  last  afm'esaid,  at,  &c.  afore- 
said, as  such  indorser  of  the  said  bill  of  exchange  as  aforesaid,  was  called 
upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there  necessarily  pay 
to  the  said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
[  *174  ]    together  with  re-exchange,  interest,  and  charges  ^thereon,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  die  sum  o££ —  of  lawful  money  of 
Great  Britain  ;  of  all  which  said  several  premises  the  said  defendant  after- 
wards, to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  by  means 
whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  be  tlie 
said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the 
said  last-mentioned  sum  of  money,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested,  and  being  so  liable,  &c.     [State  premUeSf  as 
ante^  151.] 

Payee  or       For  that  whereas  the  said  E.  F«  heretofore,  to  wit,  on,  &c.  in  parts  beyond 
aeatnst^     the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  London,  according  to  the  usage 
drawer  or  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of,  made 
indorser,^^  his  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  afore- 
of  accepu  said,  and  then  and  there  directed  the  said  bill  of  exchange  to  G.  H.  (by  the 
or  to  pay.  j^^jj^q  ^nd  addition  of  Mr.  G.   H.  merchant,  London,)  by  which  said  bill  of 
exchange  he  the  said  E.  F.  then  and  there  requested  the  said  G.  H.  two 
months  after  the  date  of  that  his  second  of  exchange,  first  and  third  of  die  same 
tenor  and  date  not  paid,  to  pay  to  I.  E.  (by  the  name  and  addition  of  Mr.  I. 
E.  of  Liverpool,  merchant,)  or  order,  the  sum  of  iS —  value  received,  and  dien 
and  there  delivered  the  said  bill  of  exchange  to  the  said  L  E.  which  said  biU 
of  exchange  the  said  G.  H.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  up- 
on  sight  thereof,  accepted,  according  to  the  said  usage  and  custom  of  mer- 
chants ;  and  the  said  I.  E.  &c. — [State  indorsement^  as  ante^  162.^     And  the 
said  plaintiff  in  fact  says,  that  afterwards,  when  the  said  bill  of  exchange  be- 
came due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on, 
&c.  at,  &c.  aforesaid,  to  wit,  at  London  aforesaid,  the  said  bill  of  exchange 
so  accepted  and  indorsed  as  aforesaid,  was  presented  and  shown  to  the  said 
G.  H.  for  pa3rment  theje#f,  -^<^r.^r4ing  to  tlie  said  usage  and  custom  of  mer- 
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Gkonts,  and  the  said  6.  H.  then  and  there  had  notice  of  the  said  indorsement    ow  ro- 
80  made  thereon  as  aforesaid,  and  was  then  and  there  requested  to  pay  the   .^,V.°!!. 
said  sum  of  money  therein  specified,  according  to  the  tenor  and  effect  of  the  bxguangb. 
said  bill  of  exchange,  and  of  his  said  acceptance  thereof,  and  of  the  said  in* 
dorsement  so  made  thereon  as  aforesaid,  but  that  the  said  ^6.  U.  did  not,  nor  r  »275 1 
would,  at  the  said  time  when  the  said  bill  of  exchange  was  so  presented  and 
shown  to  him  for  pajrment  thereof  as  aforesaid,  or  at  any  time  before  or  aBer* 
wards,  pay  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  or  any 
part  thereof,  but  wholly  neglected  and  refused  so  to  do,  nor  did  he  pay  the 
said  first  and  third  of  exchange,  in  the  said  bill  of  exchange  mentioned,  or  either 
of  diem,  but  therein]wholly  failed  and  made  default ;  and  thereupon  afterwards, 
to  wit,  on,  &c.  (m)  last  aforesaid,  at.  Sec.  aforesaid,  the  said  bill  of  exchange 
was  duly  protested  for  non-payment  thereof,  according  to  the  usage  and  cus- 
tom of  merchants ;  of  all  which  said  several  premises  the  said  defendant  af- 
terwards, to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  by 
means  whereof^  &c. — ^StaU  Uabiliiyi  andpramiae  ofdefendanty  aa  anie^  151.] 

[Siaie  the  drawing  the  hill  to  the  order  of  the  plaintiffs  poyee^  as  anfe^  172,  Payee  a- 
and  then  proceed  asfoUotos  :] — And  the  said  plaintiff  further  saith,  that  the  said  S^^^^^ 

dr&^^er  on 

bill  of  exchange,  being  wholly  unaccepted  and  unpaid,  he  the  said  plaintiff  af-  a  bill  pro- 
terwards,  to  wit,  on,  &c«  at  Rouen  aforesaid,  to  wit,  at,  &c.  aforesaid,  caused  ^^^<^<^  ^^ 
the  said  bill  of  exchange  to  be  presented  and  shown  to  the  said  Messrs.  £.  F.  non-ac* 
and  Co.  for  their  acceptance  thereof,  according  to  the  said  usage  and  custom  ceptance, 
of  merchants  ;  and  the  said  Messrs.  E.  F.  and  Co.  were  then  and  there  re-  ^,^pay.' 
quested  to  accept  the  same,  but  that  the  said  Messrs.  £.  F.  and  Co.  then  and  menu 
there  wholly  neglected  and  refUlted  so  to  do,  and  thereupon  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at  Rouen  aforesaid,  to  wit,  at,  &c.  aforesaid,  the  said 
bill  of  exchange  was  duly  protested  for  non-acceptance  thereof,  according  to 
the  said  usage  and  custom  of  merchants  ;  whereof  the  said  defendant,  after* 
wards,  to  wit,  on,  &c.  last  aforesaid,  at,  Sec.  aforesaid,  had  notice  ;  and  the 
said  plaintiff  in  fact  fiir&er  saith,  that  the  said  biQ  of  exchange  being  still 
whc^y  unaccepted  and  unpaid,  he  the  said  plaintiff,  afterwards,  to  wit,  on,  &c.  , 
to  wity  at  Rouen  aforesaid,  that  is  to  say,  at,  &c.  aforesaid,  caused  the  said 
bill  of  exchange  to  be  presented  and  shown  to  the  said  Messrs.  E.  F.  and  Co. 
for  payment  thereof,  according  to  the  said  usage  and  custom  of  merchants ; 
and  the  said  Messrs.  £  F.  and  Co.  were  then  and  there  requested  to  pay  the 
said  sum  of  money  ^therein  specified,  according  to  the  tenor  and  effect  thereof, '  [*176  J 
but  the  said  Messrs.  £•  F.  and  Co.  then  and  there  wholly  neglected  and  re- 
fused to  pay  the  same  ;  and  thereupon  the  said  bill  of  exchange  was  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  Rouen  aforesaid,  to  wit,  at, 
&C  aforesaid,  duly  protested  for  non-payment  thereof,  according  to  the  said 
usage  and  custom  of  merchants,  whereof  the  said  defendant,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  aforesaid,  bad  notice ;  by 
reason  whereof,  and  also  by  the  said  usage  and  custom  of  merchants,  the  said 
defendant  then  and  there  became  liable,  &c. — [Slate  liability^  and  promise  to 
pay  on  request^  as  antcj  151.] 

(m)  Dale  of  protest,  being  same  day  as  prosentmsul  for  paymeot. 


t 
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OH  ro*        iJifUr  $iaiing  tlu  drawing  of  the  bill  by  A.  B.  on  C.  J9.  (&e  tftdorMmenl  of 
BiLLfl 'of  '^  P^^  '^  plaintifff  otid  presenhnent  and  refused  of  C.  2>.  /o  accept f  andpro^ 
BzcBANQB.  te$tfor  non-acceptance^  as  ante^  172,  j^roceed  as  follows  :] — Of  all  which  said 
Byi  ndon-  premisea,  the  said  defeodant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
•e  against  ^ ^^  ^^  ^^  1^,^^  notice.     And  thereupon  the  said  defendant  afterwards,  to 
or,  aupra    Wit*  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  in  order  to  prevent 
protest(n).  j^^  ^^  ^^  ^  exchange  from  being  sent  back  and  returned  to  the  said  A.  B. 
did,  under  the  said  protest  so  made  as  aforesaid,  accept  the  said  bill  of  ex- 
change in  writing,  and  subscribe  the  said  acceptance  on  the  said  bill  of  ex- 
change, according  to  the  usage  and  custom  of  merchants ;  and  the  said  plain- 
tiff in  fact  says,  that  afterwards,  when,  &c.  {here  state  the  presentment  to  the 
original  drawee  for  paymentt  with  averment  of  protest  and  notice^  as  in  fonot 
ante^  174) ;  and  by  reason  of  the  premises,  and  according  to  the  said  usage 
and  custom,  the  said  defendant  then  and  there  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  according 
to  the  tenor  and  effect  of  his  said  acceptance  thereof;  and  being  so  liable, 
&c. — [Stale  promise  accordingly^  and  a  count  may  be  added  like  the  next  prt" 
cedent,'] 

Tho  like 

by  indors-      [After  staling  the  drawing  of  the  biU  on  E.  F.  delivery  to  payee^  indorse^ 

thelTform  ^"^^  '^  plaintiffs  the  acceptance  of  the  defendant  *«jflw  slated  as  follows  ;] — 
0).  Which  said  bill  of  exchange,  so  indorsed  as  aforesaid,  the  said  defendant  af- 

* ••  J  terwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  upon  sight  thereof,  ac- 
cepted, for  the  honor  of  the  said  A.  B.  {the  drawer)  according  to  the  usage 
and  custom  of  merchants  {here  state  the  presentment  for  payment  to  the  drawee, 
as  directed  in  the  last  form)  ;  by  means  whereof,  and  according  to  the  said 
usage  and  custom  of  merchants,  he  the  said  defendant  then  and  there  became 
liable  to  pay  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified,  ac- 
cording to  the  tenor  of  his  said  acceptance  thereof ;  and  being  so  liable,  &c. — 
[Stale  promise  €iccordingly.] 

By  draw-  lAfi^  staling  thai  A.  B.  drew  the  biU  on  plaintiff,  and  the  delivery  to  de- 
oe,  who  fsndsmt  as  payee,  and  his  indorsement  to  E.  F.  who  indorsed  to  G.  H.  proceed 
j^^  ^fi^^^^  .•]— And  the  said  plaintiff  in  fact  saith,  that  the  said  G.  H.  after- 
test  for  wards,  and  when  the  said  sum  o^  money,  in  the  said  bill  of  exchange  speci- 
non-ae-  fied,  became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to 
for  honor  ^^  ^°»  ^^*  ^^  &^-  aforesaid,  according  to  the  said  usage  and  custom  of 
of  socond  merchants,  caused  and  procured  the  said  bill  of  exchange,  so  indorsed  as 
against  aforesaid,  to  be  shown  and  presented  to  the  said  plaintiff,  upon  whom  the 
fiwt  in-      said  bill  of  exchange  was  so  drawn  as  aforesaid,  for  payment  thereof,  and  the 

^  (a)  See  form,  1  Wentw.  316.    As  to  the  acceptance  to  the  drawee,  and  of  the  protest, 

rights  and  liabilities  of  an  acceptor,   supra  and  that  it  should  be  shown  that  the  defend- 

protest,  seeChlu  on  Bills,  7th  edit.  242.  See  ant  accepted  supra  protest ;  and  this  should 

a  form,  7  B.  &  Cress.  468.     1  Moo.  &  Ry.  be  done  in  one  count,  as  in  ilie  last  prece- 

394,  403,  S.  C.    And  see  a  full -form,  4  Car.  dont  ,*  but  as  an  acceptance  of  n  bill  for  the 

&  P.  35,  not  S«  C.    An  averment  of  a  pre-  honor  of  the  drawer  will  bind  him,  though 

sentment  to  the  drawee  for  payment  must  be  there  has  been  no  protest,  it  is  apprehended 

inserted,  or  the  declaration  will  be  bad  in  that  this  precedent  may  suffice ;  but  see  2 

arrest  of  judgment.    Id.  Campb.  447.-7  B.  &  C.  468.     1  Moo.  & 

(•)  An  eminent  Pleader  suggested,  that,  Ry.  304,  403.  S.  C,  and  sec  fully,  4  Car.  & 

before  the  statement  of  the  acceptance,  there  P.  35. 
sboiikl  bo  a  stattneni  of  the  prwentmeat  for 
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plaintiflT  was  then  and  there  requested  to  pay  the  said  sum  of  money  in  on  for* 
the  said  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the  ^^^^  ^^^ 
said  bill  of  exchange,  and  of  the  said  indorsements  so  made  thereon  as  afore-  cbanob. 
said,  hut  which  the  said  plaintiff  then  and  there  refused  to  do,  whereupon  the 
said  6.  H.  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  ac- 
cording to  the  said  usage  and  custom  of  merchants,  caused  the  said  bill  of 
exchange,  so  indorsed  as  aforesaid,  to  be  shown  and  presented  to  the  said 
I.  K.  to  whom  the  said  bill  was  also  addressed,  in  case  of  need  for  payment 
thereof,  and  the  said  L  K.  was  then  and  there  requested  to  pay  the  said  sum 
of  money  therein  mentioned,  but  the  said  I.  K.  did  not  then,  nor  hath  he 
since  paid  the  same,  or  any  part  thereof,  but  hath  wholly  neglected  and  re- 
fused so  to  do ;  and  the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  on, 
&c.  last  aforesaid,  at,  &.c.  aforesaid,  the  said  6.  H.  caused  the  said  bill  of 
exchange  to  be  duly  protested  for  the  non-payment  thereof  ( p),  according  to 
the  said  usage  and  custom  of  merchants ;  and  thereupon  the  said  plaintiff 
afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  upon  the  said 
protest,  and  according  to  the  usage  and  custom  of  merchants,  and  for  ^e 
honor  of  the  said  E.  F.  the  said  second  indorser  of  the  said  bill  of  exchange, 
paid  to  the  said  G»  H.  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  together  with  a  large  sum  of  money,  te  wit,  the  sum  of  £ —  of 
lawful  money  of  Great  Britain,  for  the  costs  of  the  protest  and  charges  at- 
tending the  non-payment  of  the  said  bill  of  exchange,  and  noting  the  same* 
Nevertheless  the  said  E«  F.  the  preceding  indorser  of  the  said  bill  of  ex- 
change, the  drawer,  and  all  others  whom  it  might  or  may  concern,  always 
obliged  unto  the  said  plaintiff  for  his  reimbursement  in  due  form  of  law,  ac- 
cording to  the  said  usage  and  custom  ^of  merchants  in  that  particular,  and  of  [  *17S  ] 
all  which  said  several  premises  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  by  means  whereof, 
and  according  to  the  said  usage  and  custom  of  merchants,  he  the  said  defend- 
ant then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  and  the  costs  of  protest  and 
charges  so  paid  as  aforesaid  by  the  said  plaintiff,  for  and  upon  the  said  bill, 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested ;  and 
being  so  liable,  he  the  said  defendant  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  together  with  the  costs  of  protest  and  other  charges  so  j^id  by  the 
said  plaintiff,  for  and  upon  the  said  bill  of  exchange  as  aforesaid,  when  he 
the  said  defendant  should  be  thereunto  afterwards  requested. — [Add  money 
coutUSf  account  stated^  and  breach.  It  should  seem  that  the  plaintiff  nUghl 
recover  on  the  count  for  money  paid,  1  T.  JR.  269.] 

(p)  As  to  this,  see  16  East,  391.— 3  B.&  A.  430. 
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ON  BEA  V.  ON  SEA  POLICIES  OF  INSURANCE. 

P0L1CIC3. 

r  ♦ITQ  ]  For  that  whereas  the  said  p]aintifi'(r);  heretofore,  to  wit,  *on,  &c.  («)  at. 
On  a  sea  ^q^  ^^^  according  to  the  usage  and  custom  of  merchants  (u),  caused  to  be 
InsuraDce  niade  a  certain  policy  of  insurance  (w),  purporting  thereby  and  containing 
to*  on        therein,  that  the  said  plaintiff  (or,  if  effected  by  an  agent  for  the  pUUnlifff  «ay, 

by  cap-      '*  ^^^  ^®  ^^^^  ^*  ^•''  (^) )  ^^  ^^11  i^  ^is  <>v^  name,  as  for  and  in  the  name 

^re.  and  names  of  all  and  every  other  person  or  persons  to  whom  the  same  did, 

cy^     ^  '  -might,  or  should  appertain  in  part,  or  in  all,  did  make  insurance  and  eauaet 

ftc.     [Here  set  ott<  the  policy  in  the  past  tense  to  the  words^  **  in  wilness^  ^c," 

9okich  are  to  be  omitted^  and^  after  observing  the  note  {y)^  tnfra^  proceed  as 

(q)  For  the  law  on  insurances,  see  Park,    from  that  usually  adopted,  the  words  "  ae- 
on Ins. — Marsh,  on  Ins.-^Hughes  on  Ins. —    cording  to  the  usage  of  merchants,  &&"  turn 

3  Chiu  Com.  Law,  445.     The  remed>  for  a     to  be  omitted. 

subscription  on  a  policy  is  by  action  of  as*  (w)  The  stat.  35  G^eo.  3*  c.  ^3.  s.   It. 

sumpait,  when  the  policy  is  not  under  seal  directs,  that  the  instrument  shall  be  cal^  a 

or  of  debt,  4  M.  &  S.  503. — 6  G.  1.  c.  18.  s.  "policy   of   insurance."      The    instrument 

4  ;  or  corenant  when  under  seal.  See  forms  in  common  use  has  always  been  considered 
in  debt,  post,  489 ;  in  covenant,  post,  541,  as  ill-framed,  4  T.  R.  210.— Burr.  348, 
536.     The  above  precedent  is^  given,  with  1555.— 3  East,  578. 

^  notes,  as  generally  applicable  to  all  declare-  (ar)  The  word  "  agent**  need  not  be  lo- 
tions on  policies,  see  a  variety  of  forms,  serted  In  the  policy,  1  B.  &  P.  946.  See 
post,  183  to  208.  See  a  form  on  a  valued  observations  on  the  Statutes,  15  East,  6. 
Dolicy,  Rickman  v.  Carstairs,  2  Nev.  &  (j/)  The  legal  effect  or  literal  words  of  th« 
Man.  568.  Hughes,  523  ;  on  a  time  policy,  policy  must  be  stated.  The  qualificatiMis 
effected  on  a  ship  by  a  member  of  a  mutual  introduced  into  the  policy  by  means  of  war- 
insurance  company.  Id.  527.  ranties,  or  exceptive  stipulations,  should  be 
(r)  The  action  may  be  brought  in  the  stated  3  Bing.  315.-11  East,  633.-^ 
name  of  the  person  interested,  or  of  the  per-  Campb.  20.— 7  Taunt.  385.  2  B.  &  Cres. 
son  in  whose  name  the  policy  was  effected.  20.  In  a  late  case,  where  the  regulations  of 
Park,  403 —Marsh.  589.— Hughes,  463.—  an  association  of  ship-owners,  eombined  for 
Ante,  vol.  i.  '0.  n.  {q).  \  Gardiner  v,  Ru-  the  mutual  assurance  of  each  other*8  ships, 
an,  1  Wash.  C.  C.  Rep.  H4.  }  Though  were  indorsed  on  the  back,  and  were  de- 
tbe  person  whose  name  is  used  in  the  policy  dared  to  form  part  of  a  policy  of  insurance 
is  interested  in  the  property  insured  jointly  to  which  the  ship-owners  were  subscribers 
with  another,  the  action  may  be  brought  in  it  was  held,  the  declaration  ought  to  set  out 
his  separate  name,  the  joint  interest  being  the  rtjorulations  as  well  as  the  policy.  3 
stated  in  the  declaration.  Ante,  vol.  i.  10.  Bing.  3 1 5.  But  clauses  which  do  not  in  any 
n.  (q).  If  the  policy  be  effected  in  the  way  bear  upon  the  cause  of  action,  and  are 
names  of  two  persons,  when  only  one  of  unnecessary  to  a  just  comprehension  of  it. 
tliem  is  interested,  the  action  may  be  brought  need  not  be  detailed  ;  such  as  the  enumera- 
m  the  name  of  that  one.  4  Eap.  98.  If  tion  of  all  the  perils  insured  against,  when 
brought  m  tlie  name  of  the  party  interested,  the  loss  is  plainly  attributable  to  only  one  of 
en  a  policy  effected  in  the  name  oi  an  agent,  them,  see  4  Taunt.  285. 
the  declaralii'  n  states  that  the  plaintiff  "  by  The  policy  is  usually  set  forth  with  the 
one  E.  F,  tKa  agent  in  that  behalf,  made,  blanks  therein.  I  Wentw.  409. 
*c»'  and  sometimes  shows  that  the  requi-  In  an  action  in  a  valued  policy,  where  the 
sites  of  the  statute  28  Geo.  3.  c.  56.  have  goods  bad  been  estimated  at  too  low  a  sum. 
been  complied  with,  as  m  I  B.  &  P.  S45.  and  the  mistake  was  corrected  by  the  inser- 
Marsh,  on  Ina.  812  ;  but  aemble  that  this  is  tion  of  an  increased  sum  in  the  margin  the 
not  necessary,  see  n.  (6)  pos^  180.  If  the  declaraiion  staUd  the  policy  accoidti^  to  iu 
policy  be  effected  in  the  name  of  a  firm,  it  altered  state,  without  noticing  the  original 
IS  usual  to  aver,  that  »*the  said  plaintiffs,  value,  and  was  held  sufficient ;  for  at  the 
by  the  name,  firm,  and  description  of  time  of  the  alteration  all  was  in  fieri,  1 
Messre.  A.  and  B.  and  Co.  &c."  as  in  the  Stark.  Rep.  336.  But  when  an  alteraUon 
'^  *7VpT  1  ^  K^'J^^\^^^\  ,  *»««  been  made  after  the  execution  of  the 
p  ^'2  o9  *S'*  u  a5?  ^  ^^^  *°  ^°  njargin,  mstrument.  that  fact  should  in  general  be 
/VJ'  *7:~--^®""*  Z  ^^  ^  stated,  and  it  may  sometimes  be  prndent  to 
(0  Ihe  venue  where  the  cause  is  to  be  siate  both  the  original  and  alured  forms  in 
tried  ;  It  IS  transitory.    As  to  changing  the  different  pounts.    Hughes,  461,  and  see  a 

^*?«^i^  ?1?^^  V^' '        c        ..-.  ^'°'"^  ^"  *"  "^^^  P<>"V,  P<»t,  188. 

(tt)  When  the  policy  is  a  form  different 
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fMm$ :]  And  by  a  certain  memorandum  thereunder  written,  com,  fisb,  salt,    o^  ^'^ 
Ihiit,  flour,  and  seedt  were  warranted  free  from  average,  unless  general,  or  the  J'^'''^"^' 
ship  should  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  were  memoran* 
warranted  free  from  average,  under  £b  per  cent  and  all  other  goods ;  also  ^^^* 
the  ship  and  freight  were  warranted  free  from  average,  under  £^  per  cent,  un- 
less general,  or  the  ship  should  be  stranded  (s).    And  by  a  certain  other  me- 
morandum thereunder  written,  it  was  declared  that  the  said  insurance  was  on  Insurance 
goods  (a).    As  by  the  said  policy  of  insurance  and  memoranda,  reference  ^^     '* 
being  *thereunto  had  will   more  fully  and  at  large  appear.     And  the  said  to  policy. 
plaintiff  in  fact  saith,  that  the  said  policy  of  insurance  and  memoranda  were    [*180] 
so  made  by  the  said  plaintiff  as  aforesaid,  as  the  agent  of  one  E.  F.  and  foK  made^by 
his  uae  and  benefit,  and  that  he  the  said  plaintiff  did  receive  the  order  for,  and  plaintiff  as 
effect  the  said  policy  of  insurance  as  such  agent  as  aforesaid,  to  wit,  at,  &c.  ^^^^ 
{nemu)  aforesaid  (6).    Of  all  which  said  premises  he  the  said  defendant  af-  ^^^^J;^ 
terwardSf  to  wit,  on,  &c.  (c)  at,  &c.  (rejiue)  aforesaid,  had  notice.     And  j;^^,^^! 
thereupon  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  («e-  promises. 
mcc)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  had  [then  and  there  paid  to  the  said  de- 
fendant a  certain  sum  of  money,  to  wit,  the  sum  of  (j&6. 6s,)  of  lawful  money 
of  Great  Britain,  as  a  premium  or  reward  for  the  insurance  of  (£100)  of 
and  upon  the  said  goods,  in  the  said  ship  or  vessel^  in  the  said  voyage  (or 
^on  the  prenmes*^)^  in  the  said  policy  of  insurance  mentioned  (d),  and  had] 
dien  and  there  undertaken  and  faithfully  promised  the  said  defendant  to  per- 
fonn  and  fulfil  all  things  in  the  said  policy  of  insurance  contained,  on  the  part 
and  behalf  of  the  insured,  to  be  performed  and  fulfilled,  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the 
said  defendant  would  become  and  be  an  insurer  to  the  said  plaintiff  of  the 
said  sum  of  (£100),  upon  the  said  goods  (e),  in  the  said  ship  or  vessel,  in  the 
said  voyage,  in  the  said  policy  of  insurance  mentioned,  and  would  perform 
and  fulfil  all  things  in  the  said  policy  of  insurance  mentioned,  on  his  part  and 

(s)  This  is  the  common  memorandum  at  As  to  this  averment,  see  28  Geo.  3.  c.  66. — 

tb«  footof  the  policy,  see  Park,  20,  21.  lOJ.  1  6.&  P.  312,  317.     If  the  policy  be  effect- 

— Marsh.  240.    As  the  memorandum  is  part  ed  in  the  name  of  a  firm,  it  may  be  expedi- 

of  the  policy,  its  contents  may  be  so  stated,  ent  to  aver,  that  it  is  the  usual  firm  of  the 

without  adopting  the  word  "  memorandum.'*  plainiifTs,  os  in  1  B.  &  P.  317,  345.    As, 

(a)  The  general  terms  of  the  insurance,  however,  at  common  law,  these  requisites 

in  the  printed  part  of  the  policy,  are  quali- '  did  not  exist,  it  should  seem  that  they  need 

fied  by  the  insertion,  either  in  the  body  or  at  not  be  averred  in  pleading,  1  Saund.  276  a. 

.the  foot  of  the  policy,  of   the  words  "  on  n.  2.— Sir  T.  Raym.  450. — 1  M.  &  S.  204. 

<A«p,"  or  ^an  goodt,^*  or  '^  on  freight^  ^."  15  East,  1,  6,  7  ;  but  if  the  averment  be  in- 

and  when  inserted  at  the  foot,  sudi  memo,  serted,  care  must  be  observed  that  it  corres- 

raodum  is  described  as  in  the  above  prece-  ponds  with  the  evidence,  1    M.  Si  S.  201. 

deoL    In  some  policies  on  goods,  &c.  the  See  1  Chit.  R.  49. 

partieuhir  goods  insured  are  enumerated  in        (e)  The  date  of  the  defendant's  subscrip- 

the  margin  of  the  policy,  in  which  case  the  tion  at  the  foot  of  the  policy. 
aTerroent  of  the  insurance  thereon  may  be        (<* )  It  should  seem  the  words  between 

as  follows : — '*  And  the  said  imwanee  wat  brackets  are  not  necessary,  when,  as  usual, 

m  iiMft,  to  wie,  20  haUa  and  20  treatea  of  the  receipt  of  the  premium  is  confessed  in 

goods  tmd  merehandizeSf  in  the  margin  of  tkt  the  policy. 

Boid  poliey  enunutated,  and  teparaUly  valued,        («)  Or  "freight  of  the  thid  ship  or  veeael 

and  the  toUd  mZim  of  the  taid  goods  and  mer»  in  the  said  voyage.^^    It  is  sufficient  to  say, 

skamdixis  was  thereby  declared  to  be  — /."  «  upon  the  premises  in  ths  said  policy  tf  in- 

(b)  When  the  declaration  is  at  the  suit  of  surance  mentioned,^*    4  Campb.  88. 
the  principal,  this  averment  is  to  be  omitted. 
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o»  SB  A     belialf,  a$  such  insurer  of  the  said  sum  of  (£100)  to  be  performed  and  fulfilled. 
^oiLiciBft.    ^^^  ^^^  g^.^  defendant  then  and  there  became  and  was  an  insurer  to  the  said 
ant»8  Bub-  plaintiff,  and  then  and  there  duly  subscribed  {or,  if  by  *««•«»<,  *«  by  one  G.  H.  his 
scription     agent,  in  that  behalf  duly  subscribed,")  the  said 'policy  of  insurance,  as  such 
licy.  insurer  of  the  said  sum  of  (£100,)  upon  the  said  goods  in   the  said  ship  or 

vessel,  in  the  said  voyage,  {or  upon  the  premises  in  the  said  policy  in  that  be- 
^r^  half  mentioned),  to  wit,  at,  &c.  aforesaid.  And  the  said  plaintiff  further 
saith,  that  heretofore,  to  wit,  on,  &c.  (/)  aforesaid,  divers  goods  {g)  of  great 
value,  had  been  and  were  shipped  and  loaded  at  [London]  aforesaid  {h),  in 
and  on  board  of  the  said  ship  or  vessel  in  the  said  policy  of  insurance  men- 
tioned (i),  to  be  carried  and  conveyed  therein,  on  the  said  voyage,  to  wit,  at» 
ln^"«^of  &c.  {venue)  aforesaid.  And  that  the  said  E.  F.  (or  if  at  the  suit  of  the  prin- 
cipal,  that  "  he  the  said  plaintiff,"  (k))  was  then  and  there,  and  from  thence 
continually  afterwards,  until  and  at  the  time  of  the  loss,  hereafler  mentioned  (/), 
interested  in  the  said  goods  in  the  said  policy  of  insurance  and  memoranda 
mentioned,  and  so  shipped  on  board  the  said  ship  as  aforesaid,  to  a  large  value 
and  amount,  to  wit,  to  the  value  and  amount  of  all  the  monies  by  him  ever 
insured  or  caused  to  be  insured  thereon,  to  wit,  at,  &c.  {venue)  aforesaid  (m). 

(/)  The  day  of  shipping  the  goods  or  be  unnecssary,  as  the  words  "  interest  or  no 

about  it.    This  averment  is  omitted,  when  interest/' ''without  further  proof  of  interest 

the  insurance  is  on  ship.    ^Sometimes  it  is  than  the  policy,"  or  other  words  of  the  lik« 

stated  that  the  goods  were  put  on  board  af-  effect.    3  Taunt.  513. 

ter  the  making  of  the  policy,  which  allega-  An  aTerment  of  interest  at  the  time  of 

tion  need  not  te  proved  as  laid,  5  T.  R.  496,  effecting  the  policy  is  immaterial,  and  if  al- 

but  the  averment    in  the  above  precedent  leged  need  not  be  proved  ;  it  suffices  to  aver 

seems  preferable.  and  prove  that  the  interest  was  vested  dur- 

(g)   Where  the  insurance  is  on  particular  ing  the  period  of  the  risk.    2  Taunt.  437. 

goods,  it  seems  more  proper  to  show   that  The  persons  in  whom  the  interest  is  Te»> 

such    goods  weie   put  on  board.      2  New  ted  must  be  described  with  great  accuracy. 

Rep.  77. — 2  B.  &  P.  1C3.     But  if  a  declara-  so  that  the  insurers  may  know  from  the  deo- 

tion  state  that  the  policy  was  on  indigo  and  laration  who  are   the   precisely   interested 

bale  goods,  that  divers  goods   were  shipped  persons.     Whei*e  two  persons  were  jointly 

of  great  value,  that  the  insured  was  inter-  interested,  a  declaration,  stating  in  one  count 

ested  in  them,   and    that  the    policy  was  that  one  of  the  parties  was  interested,  and 

made  on  the  said  goods,  for  the  use  and  be-  in  another  count  that  the  other  was  intercst- 

nefit  and  on  the  account  of  the  insured,  the  ed,  was  held  bad,  on  the  ground  of  a  vari- 

above  statement  would  be  suflicient  though  ance,  and  that  plaintiff  could  not  recover  on 

specially  demurred  to,  see  id.  either  count.     5  Taunt.  101. — 16  East,  14I. 

(A)  Or  any  other  port  from  which  the  in-  }  Sed  vide  Graves  and  Barnwall  v,  Boston 

surance  was  to  take  effect.    If  by  the  terms  Marine  Ins.  Co.  2  Cranch  419.    Where  the 

of  the  policy  the  loading  is  to  take  place  at  plaintiff  avers  the  interest  in  himself  gcne- 

a   particular   port,   the   declaration    should  rally,  but  it  appears  on   the  trial  that   A. 

state  the  loading  at  that  port,  or  it  would,  it  was  interested  to  one  half,  the  plaintiff  may 

seems,  be  bad  on  special  demurrer.     2'B.  &  notwithstanding    recover    for    his    moiety. 

P.  153.  Murray  and  Ogden  v.  Columbian  Ins.   Co' 

(i)  If  the  insurance  were  on  freight,  hero  1 1    Johns.   Rep.   302.     Lawrence    v.   Van 

say,  ^*to  be  carried  and  conveyed  on  freight  Home,  1  Caine's  Rep.  276.  }   An  averment, 

in  and  on  board  the  said  ship  or  vessel  in  the  that  A.  B.  C  D.  and  certain  persons  trading 

said  voyage,**  under  the  firm  of  £.  and  Co.  were  interested, 

{k)  As  to  the  mode  of  describing  the  par-  is  sufficient  after  verdict.     1  Chit.  Rep.  49, 

ties  interested,  see  note  infra.  and  see   15  East,  4;  and   it  would   suffice, 

^  (/)  The  only  material  averment  is  "  at  the  under  such  an  averment,  to  prove  that  there 

time  ef  the  risk  insured  against."    2  Taunt,  is  su^h  a  firm  as  E.  &  Co.  without  proving 

237,  infra,  n.  the  component  members  thereof,  id. 

(m)  This  averment  of  interest  is,  in  gene*  It  does   not  seem   necessary  to  aver  the 

ral,  absolutely  necessary,  and  being  a  mate-  proportions  of  inrerest  each  party  interested 

rial  averment  must   be  proved   as  stated,  mny  have,  though  sometimes  it  might  be  as 

Marsh.  587.     Hughes,  466.    The  averment  well  to  do  so  in  one  count.    6  Taunt.  14.-^1 

is  necessary  even  in  an  action  on  a  policy  Marsh.  4 16.  8.  C.  see  form,  post,  185. 

on  a  foreign  ship,  unless  the  policy  contain  The  mode  in  which  the  interest  was  created 

a  clause  denoting  the  proof  of  interest  to  need  not  be  stated.    But  when  the  interest 
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And  the  said  ^plaintiff*  in  ftict  further  saith,  that  heretofore,  to  wit,  on,  Src.  (n)     on  sva 
the  said  ship  or  vessel,  mth  the  said  goods  on  board  thereof,  departed  and  set      ,   ^  \  ' 

sail  from (o)  aforesaid,  on  her  said  voyage,  towards aforesaid  (p).      "'^  '^^ "' 

And  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  proceeding  on  her  ^^^^  ^^P' 

said  voyage  (9),  and  before  her  arrival  at aforesaid,  to  wit,  on,  &c.  (day 

of  I088,  or  about  «7,)  the  said  ship  or  vessel,  with  the  said  goods  on  board 
thereof,  as  aforesaid,  were  on  the  high  seas,  to  wit,  at,  &c.  {venue)  aforesaid 
(r),  with  force  and  arms,  and  in  an  hostile  manner,  captured,  seized,  and  taken 
by  certain  enemies  of  our  lord  the  now  king  (9).     And  thereby  the  said  goods  xhrt  total 
then  and  there  became  and  were  wholly  lost  to  the  said  E.  F.  (t)  and  never  *^"- 
did  arrive  at,  &c.  aforesaid  (11).     Of  all  which  said  several  premises  the  said  Nodce  to 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  «*^""<^*»»^ 
aforesaid,  had  notice,  and  was  then  and  there  requested  by  the  said  plaintiff  to 
pay  him  the  said  sum  of  ( j^lOO)  so  by  him  insured  as  aforesaid,  and  which 
said  sum  of  (£100)  he  the  said  defendant,  then  and  there  ought  to  have  paid, 
according  to  the  form  and  effect  of  the  said  policy  of  insurance,  and  his  said 
promise  and  undertaking  so  by  him  made  as  aforesaid,  to  wit,  at,  &c.  (venue) 
aforesaid. — If  there  be  any  doubt  as  to  the  interest^  or  as  to  the  nature  of  tlu 
loss^  other  counts  may  be  cuidedy  varying  the  statement ^  2  Burr,  1188 ;  and  in 
such  ease  it  seems  unnecessary  to  set  out  the  policy  again  in  the  second  count 
which  may  refer  to  the  first.     Seeform^  next  precedent.     An  adjustment  may 

is  alleged  to  be  created  by  certain  special  lar  port,  then  say,  "during  the  continuance 

circumstances,    the   averment,  if  not   made  of  the  risk  in  the  said  wHtrng  or  policy  of  in^ 

out  in  proof,  cannot  be  regarded  as  surplus-  surance  mentioned^  to  wit,  on,  ^c.">    If  ihe 

•age.     8  I*iew  R.  3U9.    Prefatory    matter,  loss  was  while  the  ship  was  at  her  moorings, 

however  unnecessarily  introduced  into  the  the  allegation   must   be  framed  accordingly. 

declaration,  unconnected  with  the  averment  S  Marsh.  Rep.  I G7. 
ofiDterest,  Aod  not  referred  to  by  it,  may  be        (r)  2  B.  &  P.  153. 
rejecied  as  surplussage,  id.  (s)  As   to  the   loss,   see   Marsh.    589  — 

When  it  is  uncertain  as  to  who  are  the  Hughes,  215,  217,  &c.     In  stating  thg  loss, 

parties  interested,  different  counts  should  be  the  protest  should  be  consulted,  and  such 

added  to  meet  the  doubts;  see  2  New.  Rep.  loss  should  be  slated  precisely  as  it  can  be 

S90.  proved,  and  it  must  appear  to  be  within  the 

(ft)  The  day  of  sailing,  or  abbut  it.   This  terms  of  the  policy,  see  2  Saund.  201  f.  n. 

seems  preferable  to  tlie  allegation,  that  after  18. — Park,  398  10  403. — Mur^h.  591  to  5S6. 

the  making,  &c.  5  T.  R.  496.    But  whether  —Hughes,  463.-3  B.  &  P.  23.    The  proxi- 

the  ship  sailed  before  or  after  the  making  of  mate  and  not  the  remote  cause  should  be  re- 

the  policy  is  immaterial — for  every  policy  garded,   Hughes,  246.     See   the  description 

contains  the  words  "lost  or-not  lost,"  and  of  several  losses,  post,  189  to  207. 
protects  the  insured  against  the  perils  that        (0  The  person  interested. — A  partial  loss 

nave  or  shall  come,  to  the  detriment  of  the  may  be  given  in  evidence  under  a  count  for 

property.     An  aveiment,  therefore,  that  the  a  total  loss,  see  Park,  399.     Marsh.   629. 

ship  sailed  after  ihe  making  of  the  policy  is  Hughes,  471. —  J  Vide  Watson  and  al.  »• 

sustained,  though  it  appears  in  evidence  that  Ins.  Co.   of  Nonh  America,  4  Dal.  283.  \ 

the  ship  had  sailed  before  the  policy  was  The  damages  are  severable  and  a  plaintiff 

made.     5  T.  Rep.  496.     2  New   Rep.  308  ;  may   recover  less  though  he  cannot  recover 

6  Taant.465.  2  Marsh.  Rep.  160.  S.  C.  fnmre  than  those  alleged  in   the  declaration, 

(0)  The  place  from  which  the  voyage  was  so  the  plaintiff  may  give  in  evidence  any 

to  commence,  2  B.  &  P.  153;  ante,  181,  n.  damige  that  is  within  the  cause  of  action, 

(p)  The  place  of  final  destination.     If  asstated,  without  its  being  specially  averred: 

there  were  any   warranty   the  compliance  Thus  when  some  of  the  goods   had   been 

with  it  should  here  be  shown.  Marsh.  588.  spoiled  and  some  saved,  and  the  declaratioo 

If  the   policy  were  on  freight,  here  insert,  alleged  that  the  ship  sprung  a  leak  and  sunk 

*'«it«{  that  the  freight   qf  ihe  said  goods,  in  in  the   river,  evidence  of  the  salvage   was 

ease  of  her  arrival  there,  would  have  amounted  admissible.     Hurdwick,  304.     Hughes,  47 1. 
tc  a  large  sum  of  money,  to  wit,  the  sum  of       (u)  If  on  freight,  here  insert,  **  and  the 

I 1"    The  aniuuni  of  the  value  would,  said  £.  F»  thereby  lost  and  was  deprived  of 

it  seemSy  be  unnecessary,  even  on  a  valued  the  freight  qf  the  said  goods  and  merchandize, 

policy.  M  on  board  the  said  ship  on  freight  as  afort' 

(9)  If  the  voyage  was  not  to  any  particu-  said,  to  wit,  al,  ^c." 


182  a  DECLARATiaM   IN  AtftUMPfllT. 

ON  SKA    he  gken  in  evidence  a$  nn  ^tdmiuionmmJkr  ik$  tikm^fofm^  crfmdtr  ik$  aeemad 
poLiciBs.  ^^^^^  p^^^  ^^3 Mw9k.  644,688-9 HmgkeB^  473,  ted  vufo  1  /•  B. 


Moore,  663.-7  TVmmI.  306—^  B.  ^  0re$9.  9*  9emh.  eouira.  Md  UU 
eowniefar  money  paid,  and  far  money  had  and  reeeivedf  and  ike  aeeouni  $Uh 
Ud.] 

r  *183  1       *And  whereas  also  the  siud  plauktiflT,  heretofore,  to  wit,  od  the  daj  aod  y 
Com-     '    fint  aforesaid,  at,  &c.  (eetMie)  aforesaid,  according  to  tibe  said  usage  and 


ment^  a  ^'''^  ^  merchants,  caused  to  be  noade  a  certaiD  other  policj  of  iosurance,  upon 

■eoond  or    a  certain  ship  or  vessel  caUed  —  {or  **  upon  certain  other  goods  and  chat* 

'ue^        teb,  to  wit,  &c*  in  and  on  board  of  a  certain  ship  or  vessel  called  »■   ■  ■'*) 

count  on  a  for  the  same  voyage,  and  upon  the  same  subject-matter  of  insurance,  and 

policy  of   upon  the  same  terms  and  stipulations,  and  containing  therein  to  the  same  effect 
insurance*     ■  *^  ,  ^ 

as  in  the  said  policy  of  insurance,  in  the  said  first  count  of  this  declaration  is 

above  mentioned,  as  by  the  said  policy  of  insurance  will  more  fully  appear ;  of 

which,  &c. — {^Stait  noHee  io  tiu  defendant  and  hU  tubeeripUon  of  ike  poUcf, 

and  other  avermeniSf  aceordmg  to  ikefactSf  ae  direetedin  Uu  preceding  prtee* 

deni.] 

pmopBSTT       [^^^  ^^  '^  policy  and  memoranda,  and  proceed  ae  directed  in  the  prece^ 

iirsuaBD    deni,  ante,  178,  and  after  etating  defendant* e  eaheeription  af  ike  pdUey,  etmte 

iicTBRCflT.  '^'  ehipment  of  the  goods  on  freight,  ae  foUowe :'} — And  the  said  plaintiff  fur- 

losuranoe  tfaer  saith,  that  heretofore,  to  wit,  on,  ftc.  divers  goods  of  great  value  had 

and^^lfer^  been  and  were  shipped  and  loaded  at aforesaid,  in  and  on  board  of  te 

mentof  in-  said  ship  or  vessel,  in  the  said  policy  of  ^insurance  mentioned,  to  be  carried 

^M^theri^  and  conveyed  therein,  on  and  for  freight  in  and  during  the  said  voyage,  to  wit, 

on  (to).       at,  &c*  aforesaid,  and  that  he,  the  said  plaintiff,  was  then  and  there,  from  thence 

[  *184  J  uQtii  and  at  the  time  of  the  loss  hereafter  mentioned,  interested  in  the  freight 

of  the  said  goods,  so  shipped  and  loaded  as  aforesaid,  to  a  large  value  and 

amount,  to  wit,  to  the  value  and  amount  of  all  the  monies  by  him  ever  insured 

or  caused  to  be  insured  thereon,  to  wit,  at,  &c.  aforcAsaid. — [State  easing  of 

the  ehip  and  lose  of  the  goode,  ae  ante,  182.     1  JVen^.  396, 6.  andihen  odd) 

—And  the  said  plaintiff  thereby  and  then  and  there  lost,  and  was '  deprived  of 

the  freight  of  the  said  goods  and  merchandizes  so  on  board  of  the  said  ship  on 

freight,  as  aforesaid,  to  wit,  at,  &c«  (eentte)  aforesaid. 

[^Set  out  the  policy  and  common  memorandum,  cu  directed  a$Ue,  178,  and 
surance  On  proceed  aefoUows :] — ^^  And  by  a  certain  other  memorandum  thereunder  wrtt- 


f^il^'  ^^'  ten,  the  said  insurance  was  dedared  to  be  on  profit,  valued  at  £ — .^  [Then 
arise  on  W^  '^  the  policy,  and  etate  notice,  and  defendan^e  enhecription  and  ehipmeni 
sale  of  of  goode,  and  sailing  ofveeeel,  ae  ante,  180,  2,  and  then  aner  the  intereet  ae 
withlver-  foUowe ;] — And  that  the  said  plaintiff  was  interested  in  the  profits  to  arise  and 
ment  of  in-  be  made  from  the  sale  and  disposal  of  the  said  cargo  of  goods  and  merchandise, 
urest  (x).  ^  ^  lugi^  value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the  money 
by  him  insured,  or  caused  to  be  insured  thereon,  to  wit,  at,  &c.  (venue)  afore- 
said.—[TlUit  proceed  ae  ueual,\ 

(ie)  See  notes  to  form,  ante,  178  ;  and       (x)  2  Eaet,  544.— 3  Chiu  Com.  Law,  459. 
see  form,  I  Went.  393- 
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XSH  out  the  poUcy  «fid  eommon  menionindtcm,  0»d  proceed  as  directed  in  the  psofbrtt 

precedent,  eiile,  178,  to  ihe  Hai^Bment  of  ike  mutual  prwni$es^  and  then  deecrihe  ^^\^^ 

libe  maHer  insurod  asfoUows:] — For  the  insumoce  of  XiOO,  of  and  opon  one  imtcrbst. 

half  or  moiety  of  the  said  ship  or  vesseK  in  the  said  policy  of  insurance  men*  Insurance 

tioned,  and  Imd,  &c. — [Thm  state  deftndanVs  suhscriptumf  and  aver  the  in-  ^^^f^^^^ 

ierest  asfoUows :] — ^And  the  said  plaintiffit  further  say,  that  at  the  time  of  the  aTerment 

making  of  the  said  poKcy  of  insurance,  and  from  thenceforth  until,  and  at  the  ^  *^^freH 

time  of  tfie  loss  hereinafler  mentioned,  one  £.  F.,  6.  H*  and  I.  K.  were  inter-  geveral 

€»st6d  in  die  said  moiety  of  die  said  ship  or  vessel  to  a  krge  vahie  and  afnounti  P^nons 

to  wit,  to  ^the  vahie  and  amount  of  all  the  money  ever  insured  by  or  for  them,  piaiotiff 

diereupon,  and  that  the  said  insurance  was  so  made  as  aforesaid  by  the  said  iesured 

plaintifis,  in  trust  for,  and  for  the  use  and  benefit  of  the  said  £•  F.,  G.  H.,  and  |  #195  1 
I.  IL,  to  tint,  al,  Clc.  (vetMfe)  aforesaid. 

ISiais  poHcif  and  meMorofulo,  isnd  other  aUegaiions  before  the  averment  of  Plaintiff 
uUetsaif  as  ante,  178,  nnd  ihen  proceed  as  foUews :]— And  the  said  plaintiff  '^^""l^^ 
Anther  saith,  that  he,  the  said  plaintitr,  and  one  £•  F.  and  one  6.  H.  at  the  thirds,  and 
time  of  the  making  of  the  said  policy  of  insurance,  and  from  thence  continually  ^^^.  P^* 
until  and  at  the  time  of  the  loss  hereinafler  mentioned,  were  interested  in  the  ^q^  ^2). 
said  ship  or  vessel  to  a  great  value  and  amount,  that  is  to  say,  to  the  vahie  and 
aoMMmt  of  the  monies  by  them,  or  either  of  them,  ever  insured,  or  caused  to  be 
insulted  thereon,  in  the  proportions,  «nd  in  the  manner  hcreaiier  mentioned  ; 
and  that  die  said  ^licy  of  insurance  was  so  made  as  aforesaid,  for  the  use  and 
benefit  of  the  said  phuntiff,  and  die  said  £.  F.  and  die  said  6.  H.  that  is  to 
s«y,  as  two»third  parts  of  the  value  of  the  ship  or  vessel^  for  and  on  the  behalf 
of^  aad  for  the  use  and  benefit  of  the  said  plaintifi*;  and  as  to  die  remaining 
thtrd  part  thereof,  for  and  on  bdialf  of,  and  for  the  use  and  benefit  of  the  said 
E*  F.  and  6.  H*  to  wit,  at,  ftc*  {venue)  aforesaid. 

For  that  whereas  die  sud  plaintiff,  before  and  at  the  time  of  the  making  of  Tbe  like 
die  p<^y  of  insuraace  hereinafler  mentioned,  was  interested,  to  wit,  in  two-  j."  another^ 

thhrd  parts  or  shares,  of  and  in  a  certain  ship  or  vessel  called  the ,  and  re-  policy 

so  interested  therein,  until  and  at  the  time  of  th^  loss  hereafter  mention-  ^^ere 


ad ;  and  the  said  plaintiff,  being  so  ^interested  as  aforesaid,  heretofore,  to  fnteresied 

wit,  on,  tec  at,  fcc.  according  to  the  usage  and  custom  of  merchants,  caused,  in  two 

.  thirds  of 

*®*  the  ship 

And  the  said  plaintiff  farther  saith,  that  the  said  insurance  was  so  made  as  JL|^  ^f f  -^ 
afoieaaid,  to  and  for  the  use  and  on  the  account  of,  and  in  trust  lor  one  £•  F.  where 
and  one  G.  H.  one  L  K.  one  L.  M.  and  one  N.  O. :  and  that  before  and  an-  ^^^  Por- 
tal, and  at  the  time  of  the  loss  hereafier  next  mentionedt  the  said  £.  F*  was  interested 

^  in  the  ship, 

(y)  See  other  piecedente,  1  Wentw.  403,    eonetines  edvisabJe,  to  speeifjr  in  what  pro-  fnd  others 

413,  439,450, 451,  and  notes,  ante,  181.  portions  ueTeral  persons  were  interested.    6  m  ^^e 

(r)  See  precedent,  1  Wentw.  402,  410,    Taunt.    14.— 1  Marsh.  416,  n-    See  ante,  goo«(fr). 
46QL    it  wae  till  lately  a  disputed  point    18 f,  n. 

whether  the  declaration  must  aver  the  in-  (a)  See  preeedenl,^  1  Weniw.  445. — ^This 
tereat,  bat  it  is  now  settled  that  it  must  be  form  is  sometimes,  though  but  rarely,  adopt- 
averrad,  mmI  eonectly  to,  aiccordtn;  to  the    ed,  see  Id.  ibid. 

fiiete,  aee  ante,  181,  note.  It  does  not  seem  (ft)  See  precedeatat,  1  Wentw.  399, 410, 
howerer  neosMary  to  aver,  though  perhaps    439. 
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ON  SEA  interested  in  the  said  ship*  and  the   said  G.  H.  I.  K.  L.  M.  and  N.  0«  were 

i-RortRi  Y  interested  in  the  said  goods  and  merchandize  so  on  board  thereof  as  afore- 

INSURED  said,  to  a  large  amount,  to  wit,  to  the  amount  of  all  the  money  ever  insuredt 


AMD 
INTERKST 


or  caused  to  be  insured  thereon,  to  wit,  at,  &c  (venue)  aforesaid. 


Averment  [^Set  out  the  policy  and  memoranda^  verhatinif  the  reference  thereto^  and  de- 
JBHi'fc  fo^danVa  subscription  aa  ante^  178,  and  th$n  proceed  as  joUows:'] — And  the 
9ubjta\9fiz  said  plaintiff  in  fact  saith,  that  the  said  ship  or  vessel  was  not,  at  the  time  of 
i"^/^\*^'      ^^  making,  effecting  or  subscribing  of  the  said  policy  of  insurance,  nor  of 

the  happening  of  the  loss  hereinafter  mentioned,  the  property  of,  or  belonging 

to  our  sovereign  lord  the  king,  or  any  of  his  subjects. 


ed  (c). 


On  an  in-  For  that  whereas  one  £.  F.  heretofore,  to  wit,  on,  &c.  at,  &c.  by  his  cer« 
Burance  of  ^^^^  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  here* 
on  reapm-  the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged  himself  to  be 

atniia  on  ^^Id  and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of  £2000,  to  be  paid 
snip  and  ,  . ,      ,   .     .^r.         ,  .  .  i     •   • 

goods  (<i).  to  the  said  plaintiff,  or  his  certain  attorney,  executors,  admini^rators,  or  as- 
signs, whenever  he  the  said  £.  F.  should  be  thereunto  aAerwafds  requested* 
with  and  under  a  certain  condition  thereunder  written, — [Here  set  out  the  con- 
dilion  of  the  respondentia  bond^  with  the  recitals^  verbatim^  and  then  pro~ 
ceed,] — And  the  said  plaintiff  further  saith,  that  afler  the  making  of  the  said 
writing  obligatory,  and  th§  said  condition  thereof,  and  afler  the  lending  of  the 
said  jClOOO,  as  aforesaid,  to  wit,  on,  &c.  he  the  said  plaintiff,  according  to  ike 
usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of, 
caused  to  be  made  a  certain  policy  of  insurance,  purporting  thereby,  and  con- 
taining therein,  that,  &c. — [Here  set  out  the  policy ^  as  in  the  usutd  form^ 
antet  178,  the  notice  to  the  defendant^  and  his  subscription^  and  the  muiual 
promises^  and  then  proceed  as  follows:'] — And  the  said  plaintiff  further  says, 

that  the  said  ship  called  the in  the   said  condition  of  the  said  writing 

obligatory  mentioned,  and  the  said  ship  called  the in  the  said  policy  of 

insurance  mentioned,  were  one  and  the  same  ship,  and  not  different  ships ; 
and  that  the  voyage  in  the  condition  of  the  said  writing  obligatory  mentioned, 
and  the  voyage  in  the  said  policy  of  insurance  mentioned,  were  one  and  the 
same  voyage,  and  not  other  or  different  voyages,  and  that  the  merchandize  and 
.  effects  in  the  said  condition  and  writing  obligatory  mentioned,  and  the  goods 
and  merchandize  in  the  said  policy  of  insurance  mentioned,  were  the  same 
goods,  wares,  merchandize,  and  effects ;  and  that  the  said  sum  of  £  1000,  in 
the  said  writing  obligatory  mentioned,  was  and  is  the  money  insured,  and 
intended  to  be  insured  in  and  by  the  said  policy  of  insurance,  and  not  other 
r  *187  1  ^'  different  money,  to  wit,  at,  &c.  {venue).  *And  the  said  plaintiff  further 
says  (e),  that  the  said  ship,  with  all  convenient  speed  afler  the  making  the 
said  ^iting  obligatory,  did  proceed  and  sail  on  her  said  voyage  from  and  out 
of  [tne  said  river  Thames]  to  a  certain  place  called [in  the  East  In- 

(c)  See  precedents,  2  Saund.  202,  n.  17.  tmnry  hondy  and  law,  Simonds  o.  Hodgson, 
The  declaraiion  must  aver  an  interest,  ante,  3  Barn.  &  Adolp.  50.  See  19  Geo.  3.  c,  37. 
181,  n.  and  as  bow  to  aver  it,  id.  s.  5. 

(d)  See  precedent,  1  Wentw.  431.  See  {e)  These  averments  will  depend  on  the 
19  Geo.  3.  c  37.  s.  5.-2  Burr.  1394.    Dec-  condition  of  the  bond. 

larations  on  a  Policy  of  insurance  on  a  Bot^ 
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dieslf  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  without    ow  iia 
deviation,  and  aflerwards,  in  the  said  voyage,  to  wit,  on,  &c.   did   arrive   in  ^^'''^'*'- 

safety  at  the  said  place  called in  the  East  Indies  aforesaid,  and  that  the  ^^^^^^^^ 

said  E.  F.  afterwards,  to  wit,  on,  &c.  did  load,  and  cause  to  be  laden  on  avo 
board  the  said  ship,  at  the  said  place  called,  &c.  in  the  East  Indies,  divers  '^^^^^^t* 
merchandize  and  eflfects,  to  be  brought  from  thence  by  the  said  ship  in  the 
said  voyage,  back  to  the  river  Thames  aforesaid,  and  to  London  aforesaid ; 
and  that  the  said  ship,  afterwards,  to  wit,  on,  &c.  did  sail,  proceed,  and  return 
with  the  said  merchandize  and  effects  so  laden  on  i>oard  the  said  ship,  with- 
out deviation  in  the  said  voyage,  from  the  said  place  called in  the  East 

Indies,  and  towards  the  river  Thames  and  London  aforesaid,  *and  that  after-  [  4^135  1 
wards,  &c. — [I^en  state  the  lois  of  the  ship  and  goods^  according  to  the  fact^ 
and  the  defendanVs  consequent  liability  to  pay^  as  usttal.     See  ante,  178.] 

And  the  said  plaintiff  in  fact  saith,  that  the  said  policy  of  insurance  was  so     atik^ 
made  as  aforesaid  for  the  purpose  of  effecting  an  insurance  on  the  said  goods    >»"t8. 
and  merchandize  so  as  aforesaid  intended  to  be  shipped  and  loaded  in  and  on  Averment 
board  of  a  certain  ship  or  vessel  called  the  {George)  whereof  the  said  £.  F.  name  of 
was  master,  and  that  the  said  last-mentioned  ship  or  vessel  was  and  is  called  ^bp  ahip 
in  and  by  the  said  policy  of  insurance,  by  the  name  of  the  (JDigby)  by  mis-  mia-statcd 
take,  and  that  there  was  not,  at  the  time  of  making  the  said  policy  of  insur-  iu  the 
ance,  any  ship  or  vessel  in  the  port  of  London  aforesaid,  whereof  the  said  £•  P^^^^- 
F.  was  master,  other  than  and  except  the  ship  or  vessel  called  the  (  George) 
on  board  whereof  the  said  plaintiff  so  as  aforesaid  intended  to  ship  and  load 
the  said  goods  and  merchandize,  to  wit,  at,  &c.  aforesaid. 

\j>AJter  stating  defendanVs  subscription,  as  usual,  proceed  as  follows :]  And  On  a  poli- 
the  said  plaintiff  in  fact  saith,  that  after  making  of  the  said  policy  of  insurance,  <T  v&ried 
the  said  plaintiff  was  desirous  to  withdraw  the  mark  of  the  hemp  in  the  said  ^  ^^^  ^^ 
policy  of  insurance   mentioned,  and  the  warranty  of  sailing,  before  or  at  the  ^  to  aub- 
time  in  the  said  policy  of  insurance  mentioned,  whereof  the  said  defendant  {^w/f 
then  and  there  had  notice ;  and  thereupon,  afterwards,  to  wit,  on,  &c.  at,  &c* 
aforesaid,  by  a  certain  memorandum  indorsed  on  the  said  policy  of  insurance, 
and  subscribed  by  the  said  defendant,  by  one  E.  F.  his  agent,  then  and  there 
duly  authorized  in  that  behalf,  it  was  agreed  by  and  between  the  said  plaintiff 
and  the  said  defendant,  for  and  in  consideration  of  the  sum  of  four  guineas 
additional,  and  allowing  6  per  cent  less  return  than  was  in  the  said  policy  of 
insurance  mentioned,  to  withdraw  the  mark  of  the  hemp  in  the  said  policy  of 
insurance  mentioned,  and  the  said  warranty  of  sailing,  therein  also  men- 
tioned. 

[After  the  statement  of  defendant's  subscription  of  the  policy,  as  usual,  insert  Statement 

the  following  averment :]— And  the  said  plaintiff  further  saith,  that  after  the  if^^^^/^ 

said  policy  of  insurance  was  so  underwritten  on  the  behalf  of  the  said  defend-  some  of 

ant  *as  aforesaid,  and  before  notice  of  the  determination  of  the  risks  thereby  ^/  terms 

J  •      J   1.  of  the  pol- 

insured,  and  whilst  the  things  thereby  insured  were  and  remained  the  property  icy  after 

[  *189  ] 
(/)  See  4  Taunt.  169.— B  East,  S73,  373.--35  Geo.  3.  c.  63.  s.  13.— See  another  price* 
deot,  1  Wentw.  444. 

Yoi..  IL  18 
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ON  SEA  of  the  said  plaintiff  as  hereinader  next  mentioned,  to  wit,  on,  &c.  at,  &c.  be 
the  said  defendant,  by  a  certain  indorsement  then  and  there  made  on  the  said 
MENTs.  policy*  ^^^  signed  fur  him  by  the  said  I.  K.  his  agent  in  that  behalf,  agreed 
the  com-  ^^^^  ^^^  ^^^^  vessel  therein  mentioned  might  sail  from  Martinique  and  Antigua, 
mence-  or  Antigua  and  Martinique,  both  or  either,  and  from  all  or  any  of  the  Westln- 
^^^^  '2f  ^*^  Islands  (Jamaica  and  St.  Domingo  excepted)  to  Liverpool,  without  being 
(g),  a  deviation,  and  without  prejudice  to  the  said  insurance,  as  by  the  said  indorse- 

ment will  also  more  fully  appear. — [Then  slate  the  sailing  of  the  sh^^  and 
averment  of  interest,  ^c,  as  ante^  180,  2.] 

Averment       And  the  said  plaintiff  further  says,  that  afterwards,  to  wit,  on,  &c.  the  said 

that  ship    giiip  ^ith  the  said  goods  and  merchandize  so  laden  on  board  her  as  aforesaid* 
satledwith    _*^         ,         .               ....                    -  -  ..  .  .»•-«, 

conroy,       departed  and  set  sail  with  convoy  from aforesaid,  on  her  said  intended 

&0.  (A).       voyage  towards aforesaid,  to  wit,  at,  &c.  aforesaid,  and  that  afterwards, 

and  whilst,  &c* 

LOSSES  BT        [*^Jter  stating  the  sailing  on  the  toyagSj  proceed  as  follows  .*] — And  the  said 
PERILS  OF   plaintiff  further  saiih,  that  the  said  ship  in  the  said  policy  of  insurance  men- 
tioned,  with  the  said  goods  and  merchandize  so  on  board  thereof  as  aforesaid, 
ship  and     ^^'^^^  ^^^  ^^9  proceeding  on  her  said  voyage,  and  before  her  airival  at  any  of 
goods,  by  her  port  or  ports  of  destination,  sale  or  final  delivery,  in  the  said  writing  or 
weather      P^^^^Y  o^  insurance  mentioned,  to  wit,  on,  &c.  was,  by  the  perils  and  dangers 
and  perils  of  the  seas,  *and  by  stormy  and  tempestuous  weather,  and  the  violence  of  the 
r  *190  1  ^^^^^  ^^^  waves,  bulged,  broken,  damaged,  spoiled,  and  destroyed,  and  the 
said  ship,  with  the  said  goods  and  merchandize  so  on  board  thereof  as  afore- 
said, thereby  then  and  there  became  and  were  wholly  lost  to  the  said  plaintiff 
(or  J  if  he  was  agent  for  some  other  person,  say  **  to  the  said  E.  F.")  to  wit,  at? 
&c.  aforesaid,  of  all  which  said  premises,  &c. — [Slate  the  notice  as  ante^  182- 
^dd  another  count,  with  a  more  general  statement  of  loss^  as  in  nextfonm,'} 

More  gen-      Was  by  the  perils  and  dangers  of  the  seas  wholly  lost  to  the  said  plaintiflT, 

mcnt^^of  ^  *^"^  ^^^^^  ^^^  ^'■"^^  ** aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  of  all 

luss  by  which,  &c. — [State  notice  of  loss,  and  concluile  as  ante^  182.] 

penis  of 

sea. 

Loss  by  ^^^   before  her   arrival   at aforesaid,  by  the  perils  of  the  seas,  was 

shipwreck  wrecked  and  totally  lost,  whereby  the  said  ship  and  the  said  goods  and  mer* 

(*)•  chandize  so  being  on  board  thereof  as  aforesaid,  and  all  other  things  in  the 

same  and   thereto  belonging,  were  wholly  destroyed,  perished,  and  lost,  and 

(•)  Sec  the  la^l  precedent  and  notes.    35  the  sea  more  grnerally,  as  in  the  next  pre- 

Geo.  3.  c.  63.  s.  13.     1  Weniw.  444.     When  cedent,  when  the  fticts  will  allow.     As   to 

not   necessiry  to  slate  alteration,  ante,  179,  what  is  a  loss  by  perils  of  the  sea,  see  3 

n^ie.  Tnunt.  227.-4  Taunt.  126—6  T.  R.  656. 

(A)  See  prpcedenis,  1  Wentw.   399,414,  —3  Chiu  Cora.  Law,  4»0.— Hughes,  214, 

444—2  B.  &  P.    111.— Marsh.  269.     Sail-  &c  and   cases  there  collected.     See  prcc- 

ing  sheathed  with  copper,  1  Wentw.  411.  dent  of   loss  by   perils  of  sea,  where  ship 

(i)  See  precedent,   1   Wentw.   392,   448.  was  by  the  winds  blow u  over  on  her  side. 

The  circumstances  occasioning  the  loss  are  in  a  graving  dock,  5  B.  fit  A*  161  j  see  also 

to  be  stated  according  to  the  facts,  and  usa-  id.  225. 

ally  in  one  count;  the  description  is  taken  (k)  See  another  precedent  in  1  Wentw. 

from   tb^  protest,    when  correct.      It  may  438,  445,  460, 
suffice  to  describe  tho  loss  by  the  perils  of 
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IweainQ  of  no  use  or  value  to  the  said  plaintif!^  to  wit,  at,  &c.  (venue)  afore-    on  sba 
Baidf  of  all  whicbt  &c«— [Stoie  notice  ofloss^  and  conclude  m  ante^  182.]  policiks. 

LOSSES    BT 
PERILS    OP 

By  and  through  the  force  of  certain  hurricanes  of  winds,  stormy  and  tem-       ska. 
pestuous  weather,  and  hy  and  through  the  perils  and  dangers  of  the  seas,  were  The  like 
on  the  high  seas  wrecked,  sunk,  and  lost,  to  wit  at,  &c.  {venue)  aforesaid,  of  f"-l"n^ 
all  which  said  premises,  &c. — [State  notice  ofloss^  and  conclude  at  ante^  182.] 

That  whilst  the  said  ship,  with  the  said  goods  and  merchandizes  so  laden  on  I^oss  by 
board  thereof  as  aforesaid,  was  sailing  and  proceeding  on  her  said  voyage,  and  onhe"ihi? 
before  her  arrival  at,  &c.  aforesaid,  to  wit,  on,  &c.  upon  the  high  seas,  by  the  («»]• 
perils  and  dangers  of  the  seas,  and  the  force  and  violence  of  storms  and  tem- 
pests there,  was  beat  and  broken  to  pieces,  sunk,  and  totally  lost  in  the  sea,  to 
wit,  at,  &c«  (venue)  aforesaid,  of  all  which,  &c. — [State  notice  oflosa^andcon' 
elude  as  anie^  182.] 

And  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  sailing  and  pro-  sfaip  being 
ceeding  on  her  said  voyage,  and  before  her  arrival  at,  &c.  aforesaid,  to  wit,  {^aky,  it 

on,  &€•  and  on  divers  other  days  and  times  between  that  day  and  the day  necessary 

of the  said  ship  or  vessel,  by  stormy  winds  and  tempestuous  weather,  he-  ^  ■*>*  *o- 

came  and  was  leaky,  and  greatly  broken  and  damaged,  insomuch  that  by  means  nearest 
thereof  it  then  and  there  became  and  was  expedient  and  necessary,  for  the  port,  in 
preservation  of  the  said  ship  or  vessel,  for  the  said  ship  or  vessel  to  sail  and  ^°)|"^  ^\^\n 
proceed  to  the  nearest  port,  and  the  said  ship  or  vessel  did  then  and  there  ac-  was  lost. 

cordingly  sail  and  proceed  towards  and  for  the  nearest  port,  to  wit,  for in 

America,  to  wit,  at,  &c.  aforesaid ;  and  that  afterwards,  and  whilst  the  said 
ship  or  vessel  was  endeavoring  to  sail  and  proceed  into  a  port  of  safety  there, 
to  wit,  on,  &c.  to  wit,  at,^&c.  the  said  ship  or  vessel,  by  the  perils  and  dan- 
gers of  the  seas,  and  by  the  violence  of  the  winds  and  waves  became  and  was 
wholly  lost  to  the  said  plaintiff,  and  never  did  arrive  at,  &c.  aforesaid  ;  of  all 
which,  &c. — [State  notice  of  loss,  and  conclude  as  ante,  182. — Add  another 
count,  vfith  a  *more  general  statement  of  loss  by  perils  of  the  sea,  as  ante,  190.]   [  *191  1 

Upon  the  high  seas,  struck  against  certain  rocks,  and  did  thereby  then  and  Loss  by 
fliere  founder,  and  the  same  ship,  with  her  tackle,  apparel,  ordnance,  munition,  ||j^  'of^ 
artillery,  and  other  furniture,  was  then  and  there  totally  lost  and  destroyed,  and  ship 
sunk  in  the  sea  aforesaid ;  of  all  which,  &c. —  [  State  notice  of  loss,  and  con-  ^"^^"6 
elude  as  ante,  182. — Add  another  count,  toith  a  more  general  statement  of  loss  tive  rocks. 
by  perils  of  the  sea,  as  ante,  190.] 

Was  by  the  perils  and  dangers  of  the  seas,  and  by  stormy  and  tempestu-  Loss  by 
ous  weather,  and  the  force  and  violence  of  the  winds  and  waves,  wrecked,  »h«P  fo«n- 
foundered,  and  sunk,  whereby  the  said  ship  or  vessel,  and  the  said  goods  and  sea(n). 
merchandize  so  on  board  the  same  ship  as  aforesaid,  then  became  and  were 
wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid  ;  of  all  which,  &c. — 

(0  See  preeedents.  1  Wentw.  434,  446,        (w)  See  precedents,  1  Wcntw.  438,  458. 
448,  4S4.   '^  (n)  1  Wentw.  399,  438,  464. 
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ON  SBA    [SieUe  noiict  of  lo$$^  and  conclud»  as  ante^  182. — Add  another  counif  wUh  a 
poLiciBs.  ^^^^^^  general  eiatement  of  has  by  periUof  the  wa,  aa  ante^  190.] 

Losses    BT 
rBBILS    OF 

SEA.  And  the  said  plaintifTs  further  say,  that  the  said  ship,  after  the  making  of  the 

Loss  b^     said  policy  of  insurance,  and  within  eighteen  months  after  the  day  of  her  arri- 

ship  b«ing  yj^j  -jj  ^^  gj^j^  j.jygp  Gambia,  and  during  her  stay  and  trade  there,  to  wit,  on, 

Gftst  on  A  •^^•• 

rock  and    &c.  was  forced  and  cast  upon  a  rock  in  the  said  river  Gambia,  and  was  then 

d^^  ^^'   and  there  broke,  shattered,  and  bulged,  and  the  said  goods  and  merchandizes, 

and  afUr<  SO  loaden  in  and  on  board  the  said  ship  as  aforesaid,  were  thereby  then  and 

wards  lost  (bere  wetted,  damaged,  and  wholly  spoiled ;  and  the  said  ship  afterwards,  and 

by  tern-     within  the  space  of  eighteen  months  from  the  day  of  her  arrival  in  the  said  ri- 

P^^  ver  Gambia,  and  during  her  stay  and  trade  there,  to  wit,  on,  &c.  by  force  of  the 

winds  and  tempests,  was  wholly  lost  in  the  said  river  Gambia,  to  wit,  at,  &c. 

(venue)  aforesaid,  of  all  which,  &c« — [Stale  notice  oflosa^  and  conclude  eu  ante^ 

182. — Add  another  amntj  with  a  more  general  statement  of  low  by  perils  of 

the  sea^  as  ante^  190.] 

[  ^192  ]        *  Whilst  the  said  ship  was  sailing  and  proceeding  in  the  Greenland  Seas,  to 

yhip  lost   ^t^  Qi,^  ^Q^  QU  ^jjg  h\A  seas,  to  wit,  at,   &c.  aforesaid,  by  the  force  and  vio- 

and  ice,     lence  of  storms  and  tempests,  and  by  and  through  misfortunes  and  accidents, 

and  foim-    arising  and  happening  from  the  bodies  of  ice  and  snow  floating  and  being  in 

the  same  seas,  and  by  and  through  the  perils  and  dangers  of  the  seas,  the  said 

ship  or  vessel  bulged,  and  went  to  pieces,  sunk,  and  foundered,  and  all  die 

body,  stores,  tackle,  apparel,  ordnance,  artillery,  boat,  and  other  furniture  of  &e 

said  ship  or  vessel,  were  totally  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue) 

aforesaid,  of  all  which,  &c. — [State  notice  oflossy  and  conclude  asante^  182. — 

^Sdd  another  county  with  a  more  general  statement  of  loss  by  perils  of  the  sea  as 

ante,  190.] 

Loss  of  [After  stating  the  sailing  of  the  ship,  proceed  as  follows :] — And  the  said 

Si^  h*"h    P^^^"^^  further  saith,  that  afterwards,  and  whilst  the  said  goods  and  merchan- 

Btn^dingf  ^^^  remained  and  continued  on  board  the  said  ship  as  aforesaid,  and  whilst 

she  was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the 

said  ship,  by  and  through  the  perils  and  dangers  of  the  seas,  and  by  the  force 

and  violence  of  the  winds  and  waves,  was  stranded,  bilged,  and  wholly  lost ; 

and  the  said  plaintiff  thereby  then  lost  and  was  deprived  of  the  freight  of  the 

said  goods  and  merchandize  so  on  board  the  said  ship,  on  freight,  as  aforesaid, 

to  wit,  at,  &c.  {venue)  aforesaid ;  of  all  which,  &c. — [State  notice  of  loss, 

and  conclude  as  ante,  182. — Add  another  count,  with  a  more  general  statement 

*'  of  loss  by  perils  of  the  sea,  as  ante,  190.     What  is  a  stranding,  see  3  Campb. 

29 :  6  B.  &*A.  225  :  4  M.  &  S.  77;  1  Stark.  436  ;  4  B.  &  C.  736  5  what 

not,  4  Moo.  16 ;  1  Brod.  &  B.  388 ;  4  M.  &  S.  603.] 

d^^'^'frtd         ^"^  ^^^  afterwards  and  during  the  said  voyage,  that  is  to  say,  on,  &c.  the 

by  a  leak  ^^^  8^ip»  so  having  the  said  goods  and  merchandizes  on  board  thereof,  whilst 

sprung  in  she  was  sailing  and  proceeding  on  her  said  voyace,  and  after  her  departure 
a8torm(o}.  •-©  »  r 

(0)  See  another  precedent,  I  Wentw.  401,  459. 
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irom,  8cc«  aforesaid,  and  before  her  arrival  at,  &c.  aforesaid,  on  the  high  seas,    out  bea 
was,  by  and  through  the  perils  and  dangers  of  the  seas,  and  the  force  and  '^^'^"^ 
violence  of  the  winds   and  waves,  and   by  means  of  stormy  tempestuous  p^^,'*  ^ 
weather,  greatly  damaged  and  opened  in  her  seayis,  and  between  her  planks      ska. 
rendered  leaky,  and  greatly  filled  with  water,  and  the  said  goods  and  merchan- 
dizes thereby  then  and  there  in  the  said  voyage,  were  wetted,  damaged,  and 
wholly  spoiled,  and  rendered  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at, 
&c.  {venue)  aforesaid  ;  of  all  which,  &c. — [SttUe  notice  of  ioM,  and  conclude 
as  ante,  182. — Md  another  county  stating  a  loss  by  perils  of  the  «ea,  more 
generally^  as  ante^  190.] 

Was  upon  the  high  seas  greatly  eaten,  damaged,  and  destroyed  by  worms  j^^gg  ,^ 
and  other  insects,  and  thereby  and  by  and  through  the  force  of  certain  hurri-  worms. 
canes  of  wind  and  stormy  *and  tempestuous  weather,  and  by  and  through  the  ^^'^p  lost 
perils  and  dangers  of  the  seas,  the  said  ship  or  vessel  was  rendered  of  no  use  of  wormf 
or  value  to  the  said  plaintiff,  and  was  thereby  wholly  lost  to  him,  to  wit,  at,  fre.  and  by 
{venue)  aforesaid,  of  all  which,  &c. — [State  notice  of  loss^  and  conclude  as  ante,  T^^igs  I 
182.]  *•  ■' 


And  the  said  plaintiflT  further  saith,  that  whilst  the  said  ship  or  vessel,  in  the    loss  bt 

[IPBRt7ir< 

NoruuL. 


said  policy  of  insurance  mentioned,  was  proceeding  on  her  said  voyage,  and  ^^"'  ^^^' 


before  her  arrival  at  any  of  her  port  or  ports  of  destination  in  the  said  policy  *       . 
of  insurance  mentioned,  to  wit,  on,  &c.  a  certain  other  ship  or  vessel  on  the  unother 
high  seas,  by  and  through  the  force  and  violence  of  the  winds  and  waves,  was  ^^ip  "■'"<>- 
carried  and  sailed  against,  and  ran  foul  of  the  said  ship  or  vessel  in  the  said  ship  in- 
policy  of  insurance  mentioned,  without  any  default  or  neglect  of  any  persons  in  "^■^c<l(9> 
and  on  board  of  the  said  ship  or  vessel  in  the  said  policy  of  insurance  men- 
tioned,  and  the  same  thereby  then  and  there  became  and  was  lost  and  strand- 
ed by  and  through  the  perils  and  dangers  of  the  sea,  to  wit,  at,  &c.  {venue) 
aforesaid  ;  of  all  which,  &c. — \^State  notice  of  loss,  and  conclude  as  ante,  182. 
— Add  another  count,  vnlh  a  more  general  statsment  of  loss,  as  ante,  190.] 

Was  on  the  high  seas  burnt  and  consumed  with  and  by  fire ;  and  the  said    loss  by 
goods  and   merchandizes  then  being  and  remaining  in  and  on  board  the  said      ''"^^- 
ship,  were  thereby  then  and  there  wholly  burnt  and  consumed  with  and  by  fire,  ^^'[^  ^^  ^ 
and  wholly  lost  to  the  owners  and  proprietors   thereof,  to  wit,  at,  &c.  {venue)  burnt  at 
aforesaid ;  of  all  which,  &c. — [State  notice  of  loss,  and  conclude  as  ante,  182.]    ^^  (**)• 

Was  on  the  high  seas  wholly  consumed,  destroyed,  and  burned  by  fire  ;  and  The  like 
the  said  ship,  and  the  said  goods  and  merchandize  so  being  on  board  thereof  ^P  Another 
as  aforesaid,  were  thereby  then  and  there  wholly  destroyed  and  lost,  to  wit,  at. 
Sic.  {venue)  aforesaid  ;  of  all  which  said  premises,  &c. — [jS7a/e  notice  of  loss, 
and  conclude  as  ante,  182.] 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  ship  lossbs  bt 

CAPTURC. 

{p)  I  Wenlw.  446.  (r)    See  precedent,    1   Wentw.  408.^1 

(9)  See  the  law,  4  Taunt.  |26.  Rich.  C.  P.  465. 

(0  See  foim,  1  Wentw.  3d6. 
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oM  sBA    or  vessel  was  proceeding  on  her  said  yoyage*  with  the  said  goods  aad  mer* 
roLiciBs.  ^g^Q^i^e  on  beard  ^thereof  as  aforesaidi  and  before  her  arrival  at,  &c«  afot^ 
^PTORiB^  ^^*  ^^  ^^^  ^°*  ^^'  ^^^  ^^  ^'P  ^^  vesseU  with  the  said  goods  and  roerchan- 
Loss  bv     ^'^®  "^  ^"  board  thereof,  were,  on  the  high  seas,  to  wit,  at,  fic.  {venue)  afore- 
capture  of  said,  with  force   and   arms,  aod  in  a  hostile  manoer,  attacked,  conquered, 
*o<S*rn     ®®'^®^»  captured,  taken,  and  carried   away  by  certain  then  enemies  of  our 
lord  the  king,  and  his  crown  of  Great  Britain,  to  wiU  by  certain  Frenchment 
and  subjects  of  the  king  of  France,  then  in  open  war  with  our  said  lord  the 
king,  and  the  said   ship  or  vessel,  and  goods  or   merchandize  so  on  board 
thereof  as  aforesaid,  were  thereby  then  and  there  wholly  lost  to  the  said  plain- 
tiff; of  all  which,  &c. — [Slate  notice  of  has^  and  conclude  as  ante^  182.] 

For  •  to*  And  the  said  plaintiff  further  says,  that  aflerwards,  and  whilst  the  said  ship 
tai  loss  of  ^  vessel  was  proceeding  on  her  said  voyage  with  the  said  goods  and  mer- 
ireight  by  chandize  so  on  board  thereof,  on  freight  as  aforesaid,  and  before  her  arrival 
eapture,  ^^^  g^^^  aforesaid,  to  wit,  oo,  &c.  the  said  ship  or  vessel,  with  the  said  goods 
fendant'f  u^d  merchandize,  were,  on  the  high  seas,  to  wit,  at,  &c.  {venue)  aforesaid, 
proportion  ^[th  force  and  arms,  and  in  a  hostile  manner,  attacked,  seized,  captured,  and 
sesofen*  carried  away  as  prize,  by  certain  persons  unknown  to  the  said  plaintiff,  to 
dea^oring  wit,  by  certain  enemies  of  our  said  lord  the  king,  whereby  the  said  ship,  and 
^e^shiiT  tbe  freight  thereof,  then  and  there  became  and  were  wholly  lost  to  the  plaintiff, 
(u).  and  a  large  sum  of  money,  to  wit,  to  the  amount  of  £ —  for  each  and  every 

sum  of  jCIOO  assured  by  the  said  policy,  was  afterwards,  to  wit,  on,  &c.  afore- 
said, at,  &c.  {venue)  aforesaid,  expended  by  the  said  plaintiff  in  and  about  the 
claiming  and  endeavoring  to  recover  the  said  ship,  rateable  proportion  of 
which  said  sum  so  expended  to  be  paid  by  the  said  defendant,  then  and  there 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  jC20,  in  addition  to  the 
said  sum  of  £200  so  insured  by  him  as  aforesaid,  to  wit,  at,  &c.  [venue) 
aforesaid,  of  all  which  said  premises,  &c. — [State  notice  of  losSf  and  conclude 
a»  ante^  182,  with  a  promise  to  pay  the  said  sums.] 

Total  loss      Was,  with  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered, 

of  goods     seized,  captured,  and  taken  a  prize  by  certain  enemies  of  our  lord  the  now 

in  conse-    [j^ng  and  his  crown  of  *Great  Britain,  to  wit,  by  certain  Frenchmen,  and  sub- 

quence  of        ^'  . 

capturo      jects  of  the  king  of  France,  then  in  open  war  with  our  said  lord  the  king  ;  and 

and  recap-  ^^  ^^^  goods  and  merchandizes  were  by  those  enemies  then  and  there  taken 

f  ^195  1  *^^  carried  away  in  the  said  ship,  and  afterwards,  and  before  that  the  said 

YoBseland  ship,  goods,  and  chattels,  were  by  those  enemies  carried  into  any  port,  to  wit, 

wereVo  ®'^'  ^^*  ^®  ^^^^  ^^'P*  ^^'^^  ^^^  ^^  goods  and  merchandizes  so  being  and  re- 
damaged  maining  on  board  her  as  aforesaid,  was,  upon  the  high  seas,  to  wit,  at,  &c. 
dkUiot  ^  aforesaid,  retaken  and  recovered  out  of  the  hands  and  possession  of  the  Bsad 
produce  enemies  by  one  of  his  present  majesty's  ships  of  war,  and  aflerwards,  to  wit, 
•"**"^j Z®  on,  &c.  brought  into  the  port  of  Plymouth,  in  the  county  of  Devon,  by  the 

Tage  and    said  ship  of  war,  and  there  kept  and  detained  for  a  long  time,  to  wit,  for  the 

incidental 

expenses.        ^i)    See    precedent,  ante,    173,  and    1        (u)  See  the  precedent,  ante,  178.    As  ro 

Wentw.  401,  4D6,  411,  4 IS. — 15  East,  525.  the  statement  of  this  loss,  see  S  Saund.  203, 

And  as  to  the  statement  of  losses  by  capture  a,  note  18. — 15  East,   635. — 1  Wentw.  401, 

in  general,  see  ^  Saund.  203  a,  note  18. — 1  406,  411,  412. 

B.  &  P.  153,  155.— 3  Chit.  Com.  Law,  493. 
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Space  of  three  months  and  more,  then  next  following,  to  wit,  at,  &c.  afore-     on  sea 
6aid  ;  and  the  said  first- mentioned  ship  or  vessel,  at  the  end  of  that  time,  to  **°"*^'**' 
wit,  on,  &c.  proceeded  on  her  said  voyage  to  the  said  island  of  Antigua  afore-  ^^/p^R^y 
said,  to  wit,  &c.  aforesaid  ;  but  by  reason  of  such  capture,  recapture,  and  de- 
tainer of  the  said  ship,  goods,' and  merchandizes,  as  aforesaid,  and  the  said 
goods  being  a  perishable  commodity,  the  said  goods  and  merchandizes,  before 
the  said  ship  arrived  at  Antigua  aforesaid,  to  wit,  on,  &c.  at,  &c.   aforesaid, 
-were  so  lessened  in  value,  spoiled  and  damaged,  that  the  same  were  not,  at 
the  time  of  their  arrival  at  Antigua  aforesaid,  or  at  any  time  afterwards,  of  value 
sufficient  to  pay  the  average  due  to  the  crew  of  the  emd  king's  ship  for  the 
recaption  of  the  said  goods  and  merchandizes,  and  other  the  necessary  expen- 
ses relating  thereto,  and  were  afterwards,  to  wit,  on,  &c.  sold  and  disposed  of 
towards  payment  and  satisfaction  thereof,  and  never  came  to  the  hands  or 
possession  of  the  said  plaintiff,  but  have  been  and  are  wholly  lost  to  him,  to 
wit,  at,  &c.  (venue)  aforesaid. 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  ship,  Loss  by 
with  the  said  goods  and  merchandizes  so  laden  on  her  as  aforesaid,  was  pro-  «J^^and 
ceeding  on  her  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  sunk  by 
aforesaid,  the  said  ship  was,  with  force  and  arms,  and  in  a  hostile  manner,  i*^*  enemy 
attacked  and  fired  upon  by  certain  men  of  war,  to  *the  said  plaintiff  unknown,  I  «196  1 
and  was  thereby  then  and  there  so  greatly  shattered  and  damaged  in  her  hull, 
roasts,  yards,  and  rigging,  that  by  reason  thereof  the  said  ship,  with  all  her 
tackle,  apparel,  ordnance,  munition,  boat  and  furniture;  together  with  the  said 
goods  and  merchandizes  so  laden,  and  being  on  board  thereof  as  aforesaid, 
were  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  sunk  in  the  sea 
and  destroyed,  and  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit, 
at,   &c.   aforesaid. — [*Add  a  second ^  count,  elating  the  loss  to  have  occurred 
through  shipwreck,  and  the  perils  of  the  seas,  as  ante,  160.     1  Wentw,  446.] 

And  the  said  plaintiff  further  saith,  that  the  said  ship,  with  the  said  goods  Total  loss 

and  merchandizes  so  being  on  board  thereof,  afterwards,  and  whilst  she  was  oj^S°^^ 

proceeding  on  her  said  voyage,  and  before  her  arrival  at,  &c.  aforesaid,  to  wit,  compelled 

on,  &c.  upon  the  high  seas,  near  Cadiz,  in  the  kingdom  of  Spain,  to  wit,  at,  by  •lorms 

&c.  aforesaid,  was  so  broken  and  shattered,  and  suffered  so  much  by  and  tered  con- 

from  storms  and  tempests,  and  the  violence  and  perils  of  the  seas,  that  she  *^'".<'"  ^ 

was  thereby  then  and  there  wholly  disabled  and  rendered  incapable  of  perform-  ^li^^  ^nd 

ing,  nor  could  nor  did  the  said  ship  perform  the  residue  of  the  said  voyage,  to  ^k®**  ^"» 

tdken  bv 
wit,  at,  &c.  aforesaid.     And  the  said  plaintiff  further  saith,  that  the  said  ship  the  king  of 

being  so  disabled  as  aforesaid,  the  said  E.  F.  her  master,  and  the  mariners  Spain,  and 
belonging  to  and  sailing  in  her,  thereupon  afterwards,  to  wit,  on,  &c.  last  ^y^  y^^^  g^,. 
aforesaid,  for  the  preservation  of  their  lives,  were  obliged  to  put  into  Cadiz  go  forfeit- 
aforesaid,  to  wit,  at,  &c.  aforesaid,  and  that  the  said  ship,  with  the  said  goods  *^^*^' 
and  merchandizes  so  laden  on  board  her  as  aforesaid,  together  with  the  master 

(w)    See  a   precedent,   1    Wontw.    445.  ling    parlieiilar  circumstances,  for  it  was 

"Where  ship  fired  upon  by  another  Engli^ih  within  the  general  words,*' all  other  perils, 

ship,  mistaking  her  for  an  enemy,  it  was  losses,  and  misforlnnes."    5  M.  flt  S.  461. 

held  not  a  loss  hy  perUs  qf  $ea,  but  that  plain-  (x)  t  Wentw.  428.— 3  B«  &  P.  93. 
tiff  might  recover  under  a  special  counti  sta- 


LOSSES    BT 

CAPTURK. 
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On  sba  and  mariners  belonging  to  the  said  ship,  allerwards,  to  wit,  on,  &c.  at  the  said 
FoLiciu.  ^^^  ^^  Cadiz,  to  wit,  at,  &c.  aforesaid,  by  force  of  arms,  and  against  the  will  of 
the  said  £.  F.  the  master,  and  mariners  then  belonging  to  and  sailing  in  the 
said  ship,  in  a  hostile  manner  was  seised,  taken,  and  detained  in  the  said  port 
of  Cadiz,  by  divers  soldiers  and  mariners  belonging  to  a  ship  of  war  in  the 
service  of  the  king  of  Spain,  and  the  said  goods  and  merchandizes  were  there 
confiscated,  and  thereby  then  and  there  became  wholly  lost  to  the  said  plain- 
tiff, to  wit,  at,  &c.  aforesaid. — [Jldd  a  $econd  county  for  loss  by  peril  ofseot  as 
anie^  190,  atid  a  third  by  capture^  as  ante^  193.] 

[  *197  ]  *And  the  said  plaintiff  farther  saith,  that  afterwards,  and  whilst  the  said  ship 

LOSS  BT  Q,.  yegae[  ^as  proceeding  on  her  said  voyage,  to  wit,  on,  &c  the  said  ship  or 

DETAIN-  vessel  was,  by  force  and  violence,  upon  the  high  seas,  arrested,  restrained^ 

MENT.  im^  detained  by  certain  people  {z)^  unknown  to  the  said  plaintiff,  on  the  coast 

8hip  ar-  ^f  America,  whereby  the  said  ship  and  freight,  in  the  said  policy  of  insurance 

drtained,  mentioned,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c« 

by  persons  (oanue)  aforesaid ;  of  all  which,  &c. — ^State  notice  of  losSf  and  conclude  at 

toplainiifir  ^'^^^*  ^^^'     '^^^  ^  second  countf  1  Wentw.  419.] 
on  ihe 

America  '^^^  ^^  ^^^^  plaintiffs  farther  say,  that  long  after  the  expiration  of  twenty- 
(y).  four  hours  from  the  arrival  of  the  said  ship  at  Gambia  aforesaid,  and  during 

Loss  by  her  abode  there,  that  is  to  say,  on,  &c.  certain  inhabitants  of  Africa,  to  the 
bdnf  .ITiz.  ««^  plaintiffs  unknown,  and  without  the  default  of  the  said  plainUffs,  or  any 
ed  by  sav*  of  them,  by  force  and  violence  seized  the  said  ship,  and  broke  in  pieces, 
gesQa).        shattered,  and  spoiled  the  said  ship   and  the  tackle,  apparel,  and  furniture 

thereof,  to  wit,  at,  &c.  ;  of  all  which,  &c. — [State  notice  of  loss,  and  coth- 

elude  as  ante^  182.] 

LOSS  BT        -^^d  ^0  B^id  plaintiff  further  saith,  that  the  said  ship,  with  the  said  sugars 

PIRATES     and  rum  on  board,  afterwards,  and  before  her  arrival  at,  &c.  aforesaid,  to  wit« 

Loss  by     on,  &c.  whibt  she  was  proceeding  on  her  said  voyage  on  the  high  seas,  was* 

Ame^i-  ^    ^'^  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered,  and  taken 

cans,  then  by  certain  rebellious  subjects  of  our  lord  the  king,  and  by  means  whereof  the 

Ms^rebels     ^^^^  sugars  and  rum  then  became  and  were  wholly  lost  to  the  said  W.  to  wit, 

(6).  at,  &c.  aforesaid  ;  of  all  which,  &c. — [Slate  notice  of  loss,  and  conclude  as  utile. 

Second        182. — Add  a  second  count,  stating  a  loss,  thus ;] — On  the  high  seas,  was,  with 

if takenbv  ^^''^^  ^"^  arms,  and  in  a  hostile  manner,  attacked,  conquered,  and  taken  by 

pirates  (c).  pirates,  and,  by  means  thereof,  the  said  last-mentioned  sugars  and  rum  then 

and  there  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c. 

(venue)  aforesaid. 

[  *198  ]      *And  the  said  plaintiff  further  saith,  that  after  the  departure  of  the  said  ship 

(y)  See  precedent,  1  Wentw.  419—481.  been,  that  ship  was  taken  by  ^ro^M,  the  ot* 

(x)  The  word   **  people*'  in   the  policy,  idence  would  hare  been  sufficient  to  support 

means  the  governing  power  of  the  country,  it.     Per  Lcrd  Kenyan, 

and  this  breach  will  not  be  supported  by  ev-  (a)  See  precedent,  1  Wentw.  40S. 

idence  of  rioters  having  siezed  upon  the  ship,  (6)  See  precedents,   1  Wentw.  415,  416* 

see  4  T.  R.  783,  788.— S  Saund.  SOS  c  note  and  418.— S  Saund.  S03  b.  note  18. 

18.— 3  Chit.  Com.  Law,  495.    But  in  4  T.  (c)  See    siroUar    loss,  4  T.  R.   783.-9 

R.  787,  it  was  6aid|  that  if  aTerment  had  Sauad.  803  b.  note  18.— 1  Wentw.  416,  17. 


LOSS    BT 
THIEVES. 
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from  Cork  aforesaid,  and  before  the  said  ship  had  fini!>hed  her  said  intended  ok  beh 
vojagei  to  wit,  on,  &c.  certain  persons,  to  the  said  plaintiffs  as  yet  unknown,  ^°^'^''^' 
and  without  the  default  of  the  said  plaintiffs  or  either  of  them,  broke,  damaged, 
and  spoiled  the  body  of  the  said  ship,  and  broke,  spoiled,  took  and  carried  gj^*    ^^^^ 
away  the  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  furniture  of  aged  on 
the  said  ship  in  the  said  writing  or  policy  of  assurance  mentioned,  to  a  great  ^^^  T^^*  _ 
value  and  amount,  to  wit,  to  the  value  and  amount  of  £ —  whereby  the  said  known 
last-mentioned  ship  was  disabled  from  performing  her  said  voyage,  and  did  not  ^^^"^ 
perform  the  same,  and  was  and  is  of  no  use  or  value  to  the  proprietors  thereof,  bed  (d). 
to  wit,  at,  &c.  aforesaid,  of  all  which,  &c. 

And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the  said  ship  loss  bt 
was  proceeding  on  her  said  voyage,  and  before  the  arrival  of  the  said  last-men-  ba&ra- 
tioned  ship,  with  the  said  goods  and  merchandizes  so  laden  on  board  her  as 

IjOss  of 

last  aforesaid,  at  Rotterdam  aforesaid,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  g^ip  ^^^ 
att  &c*  aforesaid,  the  master  and  mariners  in  and  on  board  the  said  last-men-  goods  by 
tioned  ship,  in  a  barratrous  and  fraudulent  manner,  without  the  knowledge  and  of  master 
against  the  will  of  the  said  plaintiff,  took  and  carried  away  the  said  last-men-  and  mar- 
tioned  ship,  with  the  said  goods  and  merchnndizes  so  on  board  her  as  afore-  "^^^  ^^^' 
said,  to  places  unknown  to  the  said  plaintiff,  and  converted  and  disposed  there- 
of to  their  own  use  ;  and  the  said  plaintiff  thereby  then  and  there  lost  and  was 
deprived  of  the  said  last-mentioned  ship  and  the  goods  and  merchandize  so  on 
board  thereof  as  aforesaid,  and  the  profits  thereof,  to  wit,  at,  &c.  aforesaid. 

And  that  afterwards,  and  before  the  arrival  of  the  said  ship  or  vessel,  with  The  like 
the  8€dd  goods  and  merchandizes  so  on  ^board  thereof  as  aforesaid,  at  Guem-  in  &  more 
aey  aforesaid,  to  wit,  on,  &c.  the  said  E.  A.  then  being  such  master  and  com-  ^rmT/). 
maoder  of  the  said  ship  or  vessel  as  aforesaid,  and  the  said  goods  and  jner-    [  *199  ] 
chandizes  so  being  on  board  her  as  aforesaid,  by  and  through  the  fraud  and 
barratry  of  the  said  £•  A.  the  said  master  of  the  said  ship  or  vessel,  became 
and  were  wholly  lost  to  the  said  plaintiffs,  and  the  said  plaintiffs  thereby  then 
and  there  lost  all  benefit  and  profit  arismg  from  the  same,  and  the  whole  freight 
80  insured  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  of  all  which,  &c. — 
[State  notice  of  lose,  and  conclude  as  ante,  182«-^j9c2cI  another  county  averring  a 
2oM,  thus,'] 

And  the  said  plaintiffs  further  say,  that  whilst  the  said  ship  or  vessel,  with  g^cond 
the  said  goods  and  merchandizes  on  board  thereof  as  aforesaid,  remained  and  count,  that 
continued  in  the  port  of  Plymouth  aforesaid,  to  wit,  on,  &c.  and  on  divers  oth-  ^^gLed ' 
er  days  and  times  between  that  day  and  the  time  of  seizure  and  condemnation  goods  on 
of  the  said  ship  or  vessel  as  hereinafter  mentioned,  he  the  said  E.  A.  in  a  bar-  ^^^J^^^^y 

the  ship 

(d)  See  precedent,  1  Wentw.  403.  sufficient  if  the  breach  assigned  be  "  that  the  became 

(e)  See  precedent,  2  Saund.  203  e.  n.  13.    ship  was  lost  through  the  fraud  and  negli-  forfeited 
— I  Wentw.  401,  428,  435.-24  Mr.  Justice    gence  of  the  master."— 2  Lord  Raym.  1349.   rg\ 
Ashbarsi's  Paper  Books,  318;  as  to  what    — 8  Mod.  23!.— 1  Stra.  581.— See  Park  on 
constituus  barratry,  see  3  Saund.  202  e.    Ins.  94.— Hughes,  471. 

note  13.— 8  East,  126,  134.— 3  Campb.  150,  (/)  1  Wentw.  435.-24  Mr.  Justice  Ash- 

and  1  B.  &  P.  181,  201,  313.^3  B.  &  P.  23.  bursas  MS.  Paper  Books,  318. 

—8  East,  364.-3  Chit.  Com.  Law,  497.    It  (g)  See  precedsnt,  3  Saund.  303  b,  note 

is  not  necessary  to  use  the  word  "  barratrous*'  1 8,-4  T.  R.  33.— 1  Wentw.  446: 
in  thh  Btatement  of  this  loss.    It  will  be 
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ratrous  and  fraudulent  manner,  and  contrary  to  the  form  of  the  Statute  io  that 
case  made  and  provided  (h)^  and  without  the  knowledge,  privity,  or  consentt 
and* against  the  will  of  the  said  plaintiflTs,  or  either  of  them,  did  unship  from 
and  on  board  the  said  ship  or  vessel,  to  be  laid  on  land  in  the  said  port  of 
Plymouth  aforesaid,  divers  large  quantities  of  brandy  and  coffee,  of  and  belong- 
ing to  him  the  said  £.  A.  and  being  iu  and  on  board  the  said  ship  or  vessel  last- 
mentioned,  on  the  account  and  adventure  of  himself  the  said  £.  A.  and  not 
the  property  of  or  on  account  or  adventure  of  the  said  plaintiffs,  brought  and 
imported  from  parts  beyond  the  seas,  into  Great  Britain,  in  the  said  ship  or 
vessel,  the  customs,  subsidies,  and  other  duties  due  and  payable  to  our  sove- 
reign lord  the  now  king,  not  being  first  paid  or  lawfully  tendered  to  the  collec- 
tors of  the  said  customs  at  Plymouth  aforesaid,  or  to  any  other  person  whatso- 
ever there  or  elsewhere  lawfully  entitled  to  receive  the  same,  or  to  the  said 
collector's  deputy,  with  the  consent  or  agreement  of  the  said  comptroller  or 
surveyor  there,  or  one  of  them  at  least,  nor  agreed  with  him  for  the  same  at 
the  custom-house,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  whereby,  and  according  to  the  said  Statute  in  such  case  made  and 
provided,  the  said  ship  then  and  there  became  and  was  forfeited  to  our  lord  the 
king  for  the  cause  last  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  thereupon  the 
said  ship  or  vessel  was  aflerwards,  to  wit,  on,  &c.  seized  there  and  arrested 
on  the  behalf  and  account,  and  to  and  for  the  use  of  our  said  lord  the  king,  to 
wit,  at,  &c.  aforesaid,  and  afterwards,  to  wit,  on,  &c.  was  in  due  form  of  law 
condemned  as  forfeited,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  to  wit,  at,  &c.  aforesaid  :  and  by  reason  of  the  premises 
the  said  ship  or  vessel,  by  and  through  the  said  fraud  and  barratry  of  the  said 
master,  became  and  was  wholly  lost  to  the  said  plaintiffs,  and  the  said  plain- 
tiffs thereby  then  and  there  lost  all  benefit  and  profit  arising  from  the  same, 
and  the  whole  freight  so  insured  as  aforesaid,  to  wit,  at,  &c.  aforesaid  ;  of  all 
which  said  premises,  &c. — \^Staie  notice  of  loss,  and  conclude  cts  ante,  182.] 


[  *200  ] 
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^  And  the  said  plaintiff  further  saith,  that  aflerwards,  and  whilst  the  said  ship 
was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  to  wit,  at,  &c.  the  master 
of  the  said  ship,  in  a  barratrous  and  fraudulent  manner,  took  and  carried  the 
said  ship  or  vessel,  with  the  said  goods  and  merchandize  so  on  board  her  as 
aforesaid,  to  certain  places  to  the  said  plaintiff  unknown,  to  wit,  at,  &c«  afore- 
said, by  means  whereof  the  said  goods  and  merchandize  then  became  and 
were  subject  to  capture,  seizure,  and  confiscation,  and  wholly  lost  to  the  said 
plaintiff  and  the  other  persons  interested  therein  as  aforesaid,  to  wit,  at,  &c. 
aforesaid,  of  all  which,  &c. — [State  notice  ofhss^  and  conclude  as  ante^  182.] 
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And  the  said  plaintiff  further  saith,  that  the  said  ship,  with  the  said  goods 
and  merchandize  so  laden  and  remaining  on  board  thereof  as  aforesaid,  afler- 
wards, to  wit,  on,  &c.  departed  and  set  sail  with  convoy  from aforesaid 

on  her  said  voyage  towards,  and  for,  &c.  aforesaid,   and  that  aflerwards,  and 
afler  her  departure  from,   &c.  aforesaid,  and  before  her  arrival  at,  &c.  afore- 


(A)  "  Contrary  to  the  statute,  &c."  is  not    MS.  Paper  Books,  318. 
in  the  precedent  m  S4  Mr.  Justice  Ashhurst's    Saund.  203,  b.  note  18. 

(0  See  3  Taunt.  609. 
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Baid,  and  whilst  the  said  ship  was  so  proceeding  on  her  said  voyage  as  afore-  ^^  **a 
saidy  with  the  said  goods  and  merchandize  so  on  board  thereof  as  aforesaid, 
to  wttf  CD,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  by  the  violence  of  i^ossbi.'' 
the  winds  and  waves,  storms,  and  tempests,  and  by  the  rolling  and  laboring  of 
the  said  ship,  and  the  sea  water  which  came  injto  the  said  ship,  and  other  perils 
of  the  seas,  the  said  goods  and  merchandize  w§re  greatly  wasted,  destroyed, 
damaged,  and  spoiled  ;  whereby  the  said  plaintiff  sustained  an  average  dam- 
age or  loss  on  the  said  goods  and  merchandize  to  a  larger  amount  than  £  5 
per  cent  on  all  the  money  insured  thereon,  to  wit,  to  the  amount  of  jg70  by 
the  hundred  for  each  and  every  £100  insured  thereon,  by  the  said  plaintiff,  to  wit, 
at,  &c.  aforesaid,  whereby  the  said  defendant  then  and  there  6ecame]iabl  e  to 
pay  .to  the  said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  £70,  being 
hifl,  the  said  defendant's  proportion  of  the  said  average  loss,  for  and  in  res- 
pect of  the  said  sum  of  jflOO  so  by  him  insured  as  aforesaid,  of  all  which  said 
premises,  he  ^e  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  had  notice. 

*And  the  said  plaintiff  further  saith,  that  during  the  said  voyage,  to  wit,  on,  [  *201  ] 
&c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  ship,  with  the  said  goods  Second 
and  merchandize  on  board  the  same,  was,  by  storms  and  tempests,  perils,  and  general 
dangers  of  the  seas,  brought  into  great  distress,  and  in  danger  of  perishing,  average, 
and  being  lost  and  destroyed  in  the  sea  ;  wherefore  the  said  master  of  the  said  piajntifT 
ship,  and  the  mariners  thereof,  for  the  general  safety  and  preservation  of  the  '^v^as  oblig- 
said  ship  and  the  said  goods  and  merchandize  on  board  the  same,  during  such  p^y  ^^ 
voyage,  were  necessarily  obliged  to  cut  away,  and  did  then  and  there  cut  away  owner  of 
divers  masts,  yards,  sails,  cables,  anchors,  ropes  and  buoys,  of  and  belonging  [^l^^f^    ' 
to  the  said  ship,  and  to  cast  and  leave  them  in  the  sea,  whereby  they  were  lost ;  where  it 
by  reason  whereof  the  said  plaintiff,  in  respect  of  his  interest  in  the  said   goods  ^'**  neccs- 
and  merchandize,  then  and  there  became  liable  to  bear  and  pay  a  proportion-  cut   away 
able  part  of  the  value  of  the  said  masts,  yards,  sails,  cables,  anchors,  ropes  and  ^°  masts, 
buoys,  so  lost  as  aforesaid,  *and  thereby  sustained  a  general  average  loss,  storm  (k), 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £70  by  the  hundred,  for    [  *202  ] 
each  and  every  hundred  pounds,  so  by  him  insured  as  aforesaid,  whereby  the 
said  defendant  then  and  there  became  liable  to  pay  the  said  plaintiff  the  sum  of 
£70,  for  and  in  respect  of  the  said  sum  of  £100  so  by  him  insured  as  afore- 
said, of  all  which  said  premises  the  said  defendant  aflerwards,  to  wit,  on,  &c. 
bad  notice,  to  wit,  at,   &c.  aforesaid. — ^Add  money  paid^  had  and  received^ 
account  statedj  and  breach,'] 

And  the  said  plaintiff  further  saith,  that  the  said  ship  or  vessel,  in  the  said  ship 

policy  of  insurance  mentioned,  aflerwards,  to  wit,  on,  &c.  departed  and  set  si^a"^.*^' 

«  .  .  1  •  1    1  •      Ai_         "J       1-        and  disa- 

aail  from  the  said  port  of on  her  said  mtended  voyage  m  the  said  policy  yg^j    from 

of  insurance  mentioned,  with  certain  goods  and  merchandize  in  and  on  board  prose cut- 

°  ing    her 

(k)  An  eminentPleadcratthebar  wasof  subject  either  to  several  average  losses,  or 

opiDion  that  the  general  average  might  be  to  an  average  loss  and  toial  loss,  or  to  money 

recovered  under  the  count  for  money  paid,  expended,  and  labor  bestowed  aboul  the  de- 

if  the  plaintiff  had  paid  the  same  to  the  fence,  safeguard,  and  recovery  of  the  ship, 

owners  of  the  ship.    The  liability  of  the  to  a  much  greater  amount  than  the  subscrip- 

underwriter  is  not  restricted  to  the  single  tion,  and  it  shall  be  recoveras  laianaver- 

amount  of  his  subscription,  but  he  may  be  age  loss.    Ses  4  Taunt  36". 
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ON  SEA  thereof,  but  that,  after  her  departure,  and  before  the  completion  of  the  said  voy-' 
POLICIES.  ^^^  ^^  .^  ^^  course  thereof,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at*  &c. 
Vossis*  aforo^aid,  the  said  ship  or  vessel  was,  by  and  through  the  force  and  violence 
Toyaere  ^  ^®  winds  and  waves,  and  by  the  perils  and  dangers  of  the  seas,  forced, 
'without  driven,  and  cast  upon  and  against  certain  shoals  and  sands,  and  sand  banks, 
loaded  and  ^^^  thereby  then  and  there  b%:anie  and  was  strained,  bulged,  and  disjointed, 
repaired,  broke,  and  otherwise  damaged  in  her  body,  rudder,  irons,  and  other  parts,  in- 
^  ^^^  somuch,  that  by  means  thereof  the  said  ship  or  vessel  was  wholly  disabled 
piloted,  from  proceeding  on  her  said  voyage  without  being  repaired  as  to  the  said  da- 
^.^  pl&in-  mage  so  by  her  sustained  as  aforesaid  ;  and  in  consequence  thereof,  and  for 
red  trouble  the  purpose  of  such  repair,  and  the  safeguard,  safety,  and  preservation  of  the 
and  ex*  q^^  g|^ip  qj.  vessel,  the  said  ship  or  vessel  was  forced  and  obliged  to  be,  and 
thereby  then  and  there  was  piloted,  and  attended  by  a  pilot  and  a  certain  ship  or  ves- 
defendant  se\  during  her  distress,  and  to  be  conducted,  conveyed,  and  carried  into  port, 
pg^y  i^ye.  otkA  thoro  unloaded  and  repaired  ;  and  on  that  occasion,  and  J^y  reason  and 
rage  lo9s  means  of  the  said  several  premises,  the  said  plaintifi*,  by  himself  and  his  ser- 
^  ^  vants  and  agents,  did  labor  for,  in,  and  about  the  safeguard,  safety,  and  pre- 

servation, of  the  said  ship  or  vessel,  and  in  so  doing,  and  in  and  about  the  re- 
r  ^203 1  P^  ^^  ^®  same  ship  or  vessel,  as  to  the  said  damage  so  by  her  ^sustained  as 
aforesaid,  and  of  the  premises  aforesaid,  did  necessarily  lay  out  and  expend  a 
large  sum  of  money,  to  wit,  &c.  to  wit,  on,  fcc.  in,  &c. ;  whereby  the  said 
defendant,  accordiog  to  the  tenor  and  effect  of  the  said  policy  of  insurance, 
and  his  promise  and  undertaking,  thereupon  then  and  there  became  and  was 
liable  to  pay  the  rateable  part  or  proportion  of  the  charges  aforesaid,  which 
he,  the  said  defendant,  then  and  there  ought  to  have  paid  and  contributed  in 
respect  of  his  said  insurance,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £ —  to  wit,  at,  &c.  aforesaid ;  of  all  which,  &c» — [StcUe  notice  of 
lo88i  and  conclude  as  antcj  182.] 

For  a  rate-      ^^  ^^  ^^  plaintiff  further  saith,  that  afler  the  said  capture  of  (he  said 
able  part   ship,  and  by  reason  and  in  consequence  thereof,  the  said  £.  F.  and  G.  H.  for 
SicurrS^in  ^hose  benefit  the  said  insurance  was  so  made  as  aforesaid,  afterwards,  to 
endeavor-  wit,  on,  &c.  did  sue,  endeavor,  and  labor  to  recover  the  aforesaid  ship,  to 
cover^liift  ^^*'  *^*'  ^^*  aforesaid,  and  in  so  doing  did  then  and  there  necessarily  expend  a 
according   large  sum  of  money,  that  is  to  say,  £%Q0  of  lawful  money  of  Great  Britain, 
w)licv?w^^  whereby  the  said  defendant,  according  to  the  terms  of  the  said  policy  of  in- 
'  surance,  and  of  his  said  promise  and  undertaking,  then  and  there  became  lia- 
ble to  pay,  and  ought  to  have  paid  to  the  said  plaintiff,  for  the  use  of  the  said 
E.  F.  and  G.  H.  the  further  sum  of  £  100,  being  the  rateable  part  or  propor- 
tion of  the  expense  aforesaid,  which  the  said  defendant  ought  to  have  paid  and 
contributed  in  respect  of  the  insurance  aforesaid ;  whereof  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  (uenne) 
aforesaid,  had  notice. 

The  ship       ^^  *«  said  plaintiff  further  saith,  that  afterwards,  and  during  the  said 
damaged 

(0  See  precedent,  1    Wentw.    450.-4        (m)  See  preccdenta,   1  Wcntw,   403—4 

Taum.367.— 8  Burr,  1167,  1173,  and  ante,    Taunt,  367. 
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voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  sM  on  se 

ship  or  vessel,  and  the  tackle,  apparel,  and  furniture  thereof,  by  and  through  ^°''^^'^^* 

Ae  mere  force  and  violence  of  certain  hurricanes  of  wind  and  stormy  weather,  losses^' 

and  by  the  perils  and  dangers  of  the  -seas,  became  and  was  greatly  strained,  .      ^^^ 

broken,  shattered,  damaged,  and  spoiled,  and  thereby  the  quarter-boards'  and   weather, 

111 
starboard  cable  of  the  said  ship  or  vessel,  together  with  the  companion- wheel  "^"^  ,1^' 

and  stem-sail  thereof,  were  carried  away,  and  wholly  lost  to  the  said  plaintiff;  cut  away, 
and  also  thereby,  and  for  the  preservation  of  the  said   ship  and  cargo,  the   ^"^  ^^^ 
master  and  crew  of  the  said   ship  or  vessel  were  then  and  there  forced  and   to  put  into 
obliged  to,  and  did  necessarily  cut  away  the  larboard  anchor  of  the  said  ship  ^  P^i*^ 
or  vessel,  and  a  certain  other  cable  of  and  belonging  to  the  same,  and  like-  another 
wise  the  stay-sail  mast,  with  the  boom-sail  and  rigging  thereof,  and  all  the  ^^^^  ^bs 
wreck  occasioned  as  aforesaid,  and  divers,  to  wit,  two  four-pound  guns  and  expense  oV 
one  gun-carriage,  were  then  and  there,  by  the  means  aforesaid,  washed  over-  salvage  in- 
board  and  wholly  lost  to  the  said  plaintiff,  whereby,  in  order  to  repair  the  dam-  ^^^^  conse- 
age  done  to  the  said  ship  or  vessel,  and  the  tackle,  apparel,  and  furniture  quern  ave- 
thereof  as  aforesaid,  the  said  ship  or  vessel  was  then  and  there  necessarily  '^^       ' 
forced  and  obliged  to  proceed,  and  did  proceed,  to  the  port  of  Eingston-upon- 
Holl,  in  the  county  of  York,  and  there  to  unload  the  said  cargo ;  and  that,  be- 
fore her  arrival  at  the  said  last-mentioned  port,  to  wit,  on,  &c.  on  the  high 
seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  or  vessel  was  necessarily  obliged 
to,  and  did  slip  and  let  go  a  certain  cable  and  anchor  belonging  to  the  same, 
by  means,  and  in  consequence  of  which  said  several  premises,  and  of  the 
^charges  and  expenses  occasioned  thereby,  and  by  the  salvage  of  the  said    r  4^204 1 
last-mentioned  cable  and  anchor,  the  said  plaintiff  necessarily  suffered  and 
sustained  an  average  loss,  to  wit,  an  average  loss  of  £ —  per  cent,  upon  the 
said  ship  or  vessel,  so  assured  as  aforesaid  ;  and  in  consequence  thereof,  the 
said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff,  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  being  his 
proportion  of  the  said  average  loss,  for  and  in  respect  of  the  said  sum  of  £ — 
80  by  him  assured  as  aforesaid,  of  all  which  said  premises  the  said  defend- 
ant, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c. 
(venue)  aforesaid,  had  notice. 

And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the  said  ship  Avenge 
was  proceeding  on  her  said  voyage,  and  before  her  arrival  at  the  port  of  London  lu^'gu*'^'^® 
aforesaid,  to  wit,  on,  &c.  in  parts  beyond  the  seas,  to  wit,  at,  &c.  aforesaid,  sprung  a 
the  said  ship  or  vessel,  by  the  perils  and  dangers  of  the  seas,  sprung  a  leak,  '^^^^"^ 
and  became  and  was  broken  and  damaged,  insomuch,  that  by  means  thereof,  ced  to  put 
the  said  ship  or  vessel  was  forced  and  obliged  to   and  did  put  into  the  harbor  ^'^^^  ^^ 
of  Lisbon,  in  the  kingdom  of  Portugal ;  and  that  afterwards,  and  while  she  con-  Lisbon, 
tinned  in  the  same  harbor,  to  wit,  on,  &c.  the  said  ship  or  vessel,  with  the  said  ^here  she 
cotton  on  board  thereof,  was,  by  the  violence  of  the  winds  and  waves,  driven  ded  and  ' 
ashore,  and  stranded  in  the  said  harbor  of  Lisbon,  and  thereby  the  said  ship  or  goods  sold 
vessel  then  and  there  became  and  was  incapable  of  further  proceeding  on  her  "^  ^  ^^^ 
said  voyage,  and  also  thereby  the  said  cotton  then  and  there  became  and  was 
greatly  soiled,  wetted,  damaged,  and  spoiled,  insomuch,  that  it  was  then  and  there 


204 


DECLARATIONS    IN    ASSUMPSIT. 


ON  SEA  expedient  and  necessary  to  sell  the  said  cotton,  and  the  same  was  accordingly 
then  sold  at  Lisbon  aforesaid,  and  by  means  of  the  premises  aforesaid,  the  said 
LOSSES,  plaintiff  sustained  an  average  loss,  to  wit,  an  average  loss  of  £60,  0«.  9(L  per 
cent,  upon  and  in  respect  of  the  said  cotton,  to  wit,  at,  &c.  aforesaid ;  and  there- 
by and  according  to  the  form  and  effect  of  said  policy  of  insurance,  and  his  said 
promise  and  undertaking,  the  said  defendant  then  and  there  became  liable  to 
pay,  and  ought  have  paid  to  the  said  plaintiff,  a  certain  sum  of  money,  to  wit, 
the  sum  of  JBI&O.  185.  of  like  lawful  money,  being  his  the  said  defendant's 
proportion  of  the  said  average  loss,  for  and  in  respect  of  the  said  sum  of  jf  200 
so  by  him  insured  as  aforesaid,  of  all  which  said  several  premises  the  said 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
r  *'205  1  {venue)  aforesaid,  had  ^notice. — [^^dd  a  second  count  for  a  toted  lose^  staling 
that  the  ship  w(u  stranded  and  lost  in  the  said  harbor  of  Lisbon^  and  also  there-' 
by  the  said  last^mentioned  cotton  became  and  was  wholly  lost  to  the  said  A.  B, 
and  never  did  arrive  at  London  aforesaid, — Of  all  which  said  several  premises, 
&c.  [jNotice  to  defendant  J  and  thereby^  <$>c.  liability  of  defendant  to  pay  to 
plaintiff  the  said  last-mentioned  sum  of  jC200  when^  ^c] 

Average  And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the  said  ship  or 
loss  on  su-  yggggj  ^itjj  tije  said  sugar  aboard  thereof,  was  proceeding  on  her  said  voyage,  to 
the  ship's  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  or  vessel 
becoming  ^^^g^  ^y  g^^  through  the  perils  and  dangers  of  the  seas,  struck  and  run  aground, 
the  sugar  and  became  and  was  leaky,  and  thereby  the  said  sugar  then  and  thereby  be- 
thereby  came  and  was  wetted  and  greatly  damaged,  lessened  in  value,  and  spoiled,  in- 
deteriora-  somuch,  that  by  means  thereof,  the  said  sugar  was  then  obliged  to  be  forthwith 
ud  in  val-  unloaded  and  sold,  to  wit,  at,  &c.  aforesaid,  and  by  means  of  the  several  prem- 

tie 

ises  aforesaid,  he  the  said  plaintiff  suffered  and  sustained  an  average  loss,  to 
wit,  an  average  loss  of  iS  10  per  cent,  upon  the  said  share  of  the  said  sugar,  to 
wit,  at,  &.C.  aforesaid. — [^State  liability  to  pay  defendants  proportion^  and  no- 
ftce,  as  in  the  precedent,  ante,  203,  and  add  count  for  total  loss.^ 

[^206  1       *And  during  the  said  voyage,  to  wit,  on,  &c.  it  became,  and  was  necessary 
^or  an       to  Cast  anchor  in  the  port  of and  the  best  bower  anchor  was  then  and 

fos8*\1ie  there  accordingly  cast,  and  thereupon  the  same  then  and  there  became  and 
anchor  be-  was  accidentally  entangled  in  certain  mooring-chains  there,  called  Land  Bor- 
*1^d^'^^th'  nngdon's  Moorings,  insomuch,  that  it  then  and  there  became  and  was  found 
the  shore,  impracticable  and  impossible  to  weigh  and  raise  the  same ;  and  the  said  plain- 
it  became  ^g-  j^^  £g^^^  saith,  that  afterwards,  to  wit,  on,  &c.  at,  &,c.  it  became  and  was 
necessary 
to  cut  it      necessary  for  the  said  ship  or  vessel  to  proceed  on  her  said  voyage  immediately, 

away,  to    jjj  Q^der  to  join  the  first  convoy  to  sail  to  the  port  of  her  destination ;  and  it 

Uie  Toy-     being  then  and  there  impossible  to  weigh  or  raise  the  said  anchor,  it  then  and 

age,  and     there  became   and  was  necessary  to  cut  the  cable  thereof,  for  the  purpose  of 

&c.  were*    enabling  the  said  ship  or  vessel  to  proceed  on  her  said  voyage,  and  the  same 

torn  away,  ^as  then  and  there  accordingly  cut,  and  a  part  thereof,  together  with  the  said 

anchor,  being  then  and  there  of  great  value,  to  wit,  of  the  value  of  £ —  of, 

&c.  were  then  and  there  necessarily  lefl  at  the  moorings  aforesaid,  to  wit,  aty 

&c.  aforesaid ;  and  the  said  plaintiff  in  fact  further  saith,  that  afterwards,  and 

during  the  said  voyage,  to  wit,  on,  &c.   on  the  high  seas,  to  wit|  at,  &c« 
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aforesaid,  by  the  force  and  violence  of  the  winds  and  waves,  divers,  to  wit,  ow  »** 
twenty  sails  of  the  said  ship  or  vessel  were  torn  in  pieces  and  destroyed,  and 
divers,  to  wit,  twenty  ropes  and  twenty  cables  thereof  torn  away  from  the 
said  ship,  were  then,  and  there  washed  away,  and  wholly  lost,  to  wit,  at,  &c. 
aforesaid ;  by  means  of  which  said  several  premises,  &c. — [Slate  the  average 
losSf  and  defefidanVs  liability  to  pay  his  proportion^  and  notice  as  ante^ 
202,  3.] 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  ship  For  ave- 
was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  b^^°^fg 
at,  &c.  aforesaid,  the  said  ship  caught  fire,  whereby  a  great  part  of  the  tackle,  of  ship  be- 
apparel,  ordnance,  munition,  artillery,  boats,  and  other  furniture  of  the  said  *"^*^"'^"' 
ship,  in  the  said  policy  of  insurance  mentioned,  then  and  there  became  and  aged  by 
was  wholly  burnt  and  consumed  by  fire,  and  the  residue  thereof  thereby  then  ^'*®* 
and  there  became,  and  was  greatly  damaged,  lessened  in  value,  and  spoiled,  to 
wit,  at,  &c.   aforesaid,  by  means  of  which  said  several  premises,  he  the  said 
plaintiff  then  and  there  sustained  an  average  loss  on  the  said  tackle,  apparel, 
ordnance,  *artillery,  boats,  and  other  furniture,  so  burnt  and  consumed  with   f    ^" '  ^ 
fire,  and  so   damaged,  lessened  in  value,  and  spoiled  as  aforesaid,  above  the 
amount  of  £S  per  cent,  that  is    to  say,  to  the  amount  of  j^lO  per  cent,  by 
means  whereof,  &c. — [State  defendant's  liability  to  pay  proportion  of  average^ 
and  notice^  as  ante\  203.] 

And  that  afterwards,,  and  whilst  the  said  ship   or  vessel  remained  and  con-  For  an  av- 

tinued  at,  &c.  aforesaid,  waiting  for  convoy  for  the  said  voyage,  to  wit,  on,  &c.  ghip^wtw^' 

the  said  ship   or  vessel,  and  the  said  two  bales  of  woollen  cloth,  so   shipped  detained 

and  loaded  on  board  thereof,  were  respectively  arrested  and  detained  by  the  ^^  ^^  th^" 

authority  of  our  said  lord  the  now  king,  whereby  the  said  ship  or  vessel  was  country, 

restrained  and  hindered  from  further  prosecuting  her  said  voyage  ;  and  that  fij*  »^"""^ 

aflerwards,  and  whilst  the  said  ship  or  vessel  was  under  such  restraint,  and  so  part  of  the 

detained  as  aforesaid,  to  wit,  on,  &c.  one  of  the  said  bales  of  woollen  cloth,  go<><^8^er© 

stolen. 
that  is  to  say,  the  said   bale  of  woollen  cloth,  No.  229,  being  of  great  value, 

to  wit,  &c.  was  taken  and  carried  away  by  certain  thieves,  to  the  said  plaintiff 

as  yet  unknown,  and  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid, 

and  by  mesms  of  the  said  several  premises  aforesaid,  he  the  said  plaintiff  then 

and  there  sustained  an  average  loss,  to  wit,  an  average  loss  of  £  —  per  cent. 

on  the  value  of  the  said  two  bales  of  woollen  cloth,  that  is  to  say,  for  and  in 

respect  of  the  said  bale  of  woollen  cloth  so  lost  as  aforesaid. — [State  defen^ 

dant's  liability  to  pay  proportion  of  average^  and  notice  as  ante,  203.] 

[^After  stating  the  loss^  and  notice  to  defendant,  proceed  as  follows  :] — And     g^ATE- 
wbereupon,  aflerwards,  to  wit,  on,  &c.  the  said  plaintiff  gave  notice  thereof  mknt  or 
to  the  said  defendant,  to  wit,  at,  &c.  aforesaid,  and  then  and  there,  according   ^^^^j^' 
to  the  usage  and  custom  of  merchants,  abandoned  and  renounced  to  the  said  a  ye-j^gn* 

defendant,  and  the  other  assurers  who  had  subscribed  the  said  policy,  all  his  that  plain- 
tiff aban- 
doned all 
(n]  See  the  precedents,  2  Saund.  202,  3,  and  note  19. — 1   Mod.   Ent.  225.    It  is  not  his  claim 

now  usual  to  state  the  abando4imcnt.  to  the  ship 

(»). 
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interest  in  the  said  ship,  and  the  other  premises  so  insured  as  aforesaidy  and 
then  and  there  requested  the  said  defendant  to  pay  to  him  the  said  plaintiff  the 
said  sum  of  money  so  hy  him  insured  as  aforesaid,  and  which  he,  the  said  de- 
fendant, by  reason  of  *the  premises,  and  according  to  the  custom  of  merchants, 
then  and  there  ought  to  have  paid  to  the  plaintiff. 


STATE- 
MENT  OP 
ADJUST- 
MENT. 

Statement 
of  adjust- 
ment of 
loss  in  an 
action  on  a 
policy  of 
insurance 
(0). 


l*^fter  stating  the  lossj  notice  thereof  to  defendant,,  and  his  liability,  aa  anie, 
182,  proceed  as  follows :] — And  thereupon  the  said  defendant,  and  the  said 
plaintiff,  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  ascertained  and  adjusted 
the  said  loss  to  amount  to  a  large  sum  of  money,  to  wit,  the  sum  of  j£lOO 
per  cent. ;  and  the  said  defendant,  in  consideration  of  the  premises,  thea  and 
there,  by  a  certain  memorandum  of  agreement,  signed  and  subscribed  by  him 
the  said  defendant,  on  the  back  of  the  said  writing  or  policy  of  insurance, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  to 
him,  the  said  plaintiff,  the  said  sum  of  £200,  so  by  him  insured  as  aforesaid, 
in  one  month  then  next  following.  [As  to  what  are  instruments  of  Bottomry, 
and  as  to  what  are  insurances  thereon,  see  Simonds  o.  Hodgson,  3  Bam.  & 
Adolph.  50,  And  as  to  insurances  against  Canal  naoigcUion  Risks,  see  Crow- 
ley V.  Cohen,  3  Barn,  and  Adolph.  478.] 
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VI.  ON  LIFE  POLICIES. 

N 

For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {date  of  poll- 
cy),  at,  &c.  {venue)  caused  to  be  made  a  certain  writing  or  policy  of  assur- 
ance, purporting  thereby,  and  containing  therein,  that  in  consideration  of  three 
^guineas  per  cent,  the  receipt  of  which  the  several  persons  whose  names  were 


(o)  See  other  precedents,  1  Wantw.  412, 
458-9.  It  is  not  necessary  to  state  the  ad- 
justment specially,  as  above,  and  it  will  suf- 
fice to  declare  on  the  policy  generally,  and 
the  adjustment  may  be  given  in  evidence 
under  a  general  count,  see  Marshall  on  In- 
surance, 544  and  588.  1  Wentw.  412;  but 
in  some  cases  it  is  necessary  to  declare  spe- 
cially on  the  defendant's  adjustment. —  1  J. 
B.  Moore,  663.-7  Taunt.  306.— -3  B,  & 
Ores.  9. — An  adjustment  is  not  binding,  if  it 
in  any  degree  proceeds  on  mistake,  3  Taunt. 
S86. — 3  Chit.  Com.  Law,  531,  as  to  the  effect 
of  adjustment. 

(p)  See  other  precedents,  1  Wentw.  465 
to  470,  and  the  next  precedent.  For  forms 
in  Covenant,  see  post,  541.  Sec,  on  this 
subject,  Park  on  Ins.  429  to  440. — Marsh, 
on  Ins.  664  to  680.— Hughes  on  Ins.  496  to 
504. — Selwyn's  N.  P.  tit.  Insurance,  1034  to 
1038.  Most  of  the  principles  which  govern 
marine  insurances  are  also  applicable  to  con- 
tracts of  this  nature;  see  ante,  178.  And 
see  the  cases  collected  in  Harrison's  Index, 
2d  Edit.  tit.  Inaurance ;  and  Chitty's  Med. 
Jurisprudence,  vol.  ii. 

Insurances  on  lives,  wherein  the  insured 
have  no  interest,  are  prohibited  by  the  st4t- 


ute  14  Geo.  3.  c.  48.  s.  1.  which  statute  also 
directs  that  the  name  of  the  person  interes- 
ted, or  on  whose  account  the  insuraooe  is 
efiecied,  shall  be  inserted  in  the  policy.  A 
creditor  has,  in  general,  an  insurable  interest 
in  the  life  of  his  debtor,  9  East,  72. — Park, 
432.— Marsh.  673  to  676.  Vandindtnau  v. 
Deaborough,  8  Barn.  &  C.  586.  But  if  the 
executor  of  the  debtor  pay  the  creditor,  the 
latter  cannot  sue  the  insurer,  9  East,  72. 
A  trustee  may  insure.  Marsh.  676. — Q  T, 
R.  22.  And  a  mere  expeetaney^  as  a  father's 
expectation  that  his  son,  on  his  coming  of 
age,  will  make  a  will  in  his  favor,  is  not  in- 
surable, Ualford  v.  Keymer,  10  Bar.  &  C. 
724. 

It  is  usually  one  of  the  conditions  of  the 
policy  that  the  insured  shall  subscribe  a 
declaration  or  warranty,  containing  a  state- 
ment of  the  age,  state  of  health,  and  other 
circumstances  relating  to  the  life  insured. 
Upon  the  truth  of  this  declaration  the  validi- 
iv  of  the  contract  depends.  A  warranty 
tnat  the  party  is  in  good  health  will  not,  how- 
ever, be  falsified,  by  proving  that  he  labored 
under  a  particular  infirmity  which  had  no 
tendency  to  shorten  life.  1  Bla.  Rep.  312. — 
Park,    438.— Marsh.    667.— Hughes,    600. 
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tbeiBto  subscribed,  thereby  acknowledged,  and  according  to  that  rate,  for    on  life 
every  greater  or  lesser  sum  received  of  Messrs.  B.  &  Co.  of  London,  mcr-     *   ^*"' 
chants,  on  behalf  of  the  said  plaintiff,  (by  the  name  and  description  of  Mr.  A* 
B.)  they  whose  names  are  thereto  subscribed,  did  for  themselves  severally, 
and  for  their  several  heirs,  executors,  administrators,  and  assigns,  and   not 
one  for  the  other,  or  others  of  them,  or  for  the  heirs,  executors,  administra- 
tors, and  assigns  of  the  other,  or  others  of  them  assume,  promise,  and  agree 
that  they  respectively,  or  their  respective  heirs,  executors,  administrators,  and 
^assigns  should  and  would,  well  and  truly  pay  or  cause  to  be  paid,  without  [*210  ] 
any  dispute,  abatement,  or  contention  whatever,  unto  tfie  said  plaintiff,  hm 
executors,  administrators,  and  assigns,  by  his  or  their  indorsement  thereon, 
the  full  sum  and  sums  of  money  which  they  had  thereunto  respectively  sub* 
scribed,  on  the   following  conditions,  (that  is  to  say)  in  case   [John  Earl  of 
Glencairn]  should  die  or  decease  out  of  his  natural  life,  by  any  ways  or 
means  whatsoever,  suicide  and  the  hands  of  justice  excepted,  at  any  time  be- 
tween the  flOth  day  of  January,  1796,  and  the  10th  day  of  January,  1797, 
both  days  included,]   and  during  the  life-time  of  [the   Dowager  countess  of 
Glencairn,]  his  mother ;  but  in  case  the  said  Dowager  Countess  of  Glencairn, 
his  mother,  should  depart  this  life  before  the  above-named  John  Earl  of  Glen- 
cairn, that  policy  or  obligation  to  be  null   and  void,  and  otherwise  to  be  and 
remain  in  full  force  until  the  [10th  day  of  January,  1797 ;  ]  and  by  the  said 

Nor  18  it  to  be  concluded,  that  a  disorder  est  in  the  life  insured,  and  the  truth  of  h'la 

with  which  a  person  is  afflicted,  before  he  warranty  or  declaration,  if  any  such  were 

effects  an  insurance  on  his  life,  is  a  disorder  made.    It  is  usual  to  add  counts  for  money 

tending  to  shorten  life,  within  the  meaning  of  had  and  received,  and  on  an  account  stated, 

the   declaration    of  Insurance  Offices,  from  to  enable  the  plaintiff  to  recover  the  pre- 

tiie   mere  circumstance  that  he  afterwards  mium,  if  he  shonid  appear  to  be  entitled  to 

dies  of  it,  if  it  be  not  a  disorder  necessarily  it,  or  to  avail  himself  of  any  balance  which 

having  that  tendency.    4  Taunt.  763.    But  the  defendant  may  have  admitted  to  be  due. 

if  particular  questions  be  asked,  which  are  If  the  policy  be  under  seal,  the  declaration 

not   fairly  answered,   as  if  the  name  of  a  must  be  in  debt  or  covenant.    The  6  Geo. 

physician   who  last  attended  be  withheld,  1.  c.  18.  s.  4.  prescribes  the  form  of  declaring 

this  avoids  the  policy,  if  material,  though  the  against  the  two  Incorporated  Insurance  Com- 

death  happened  from  another  disorder,  and  panics.    This  form,  which  was  not  absolute* 

the  creditor  for  whose  benefit  the  policy  was  ly  enforced  by  the  statute,  has  not,  however, 

made  was  in  no  ways  privy  to  the  fraud.    5  been  usually  adopted,  see  2  Marsh,  on  Ins* 

D.  &  R.  266.— 1  Car.  &  Pay.  S.  C  and  see  60  K 

3  Bing.  60. — 6  Taunt.  186.    See  exception.        Plea. — ^The  most  usual  plea  is  the  general 

Swete  V.  Fairlee,  6  Gar.  &  P.  ].    If  no  such  issue  non-assumpsit,  which  puts  in  issue  eve* 

warranty  be  required,  the  insurer  takes  the  ry  material  fact  alleged  in   the  declaration, 

risk  upon  himself;  though  even  in  this  case  In  actions  of  debt  and  covenant  against  the 

fraud  or  misrepresentation  will  prevent  the  two  Insurance  Corporation  Companies  they 

insured  from  claiming  the  benefit  of  the  poll-  are  allowed  to  plead  nil  debet,  or  non-infregU 

cy.     Id.  ibid.    Interest  is  not  recoverable  on  conventionenif  see  11  Geo.  1.  c.  30.  s.  43. — ^S 

a  policy,  3  D.  &  R.  613.    But  see  3  &  4  W.  Marsh.  601. 

4.  c.  42.  Evidence. — In  an  action  by  a  husband,  on 
The  declaration. — As  to  the  mode  of  stat-  a  policy  of  insurance  on  the  life  of  his  wife, 
ing  a  policy  in  general,  see  ante,  179,  note,  her  declarations  are  admissible  to  show  her 
It  is  usual  to  recite  the  policy  verbatim,  to-  own  opinion  of  her  state  of  health  at  the 
gether  with  all  the  proposals  and  conditions  time  of  effecting  the  policy,  see  6  East,  188, 
to  which  it  refers,  and  any  material  variance  — 2  Smith's  Rep.  646.  S.  C.    Unwritten  evi- 
or  omission  will  be  fatal,  unless  allowed  to  dence  will  not  be  admitted  to  vary  or  con- 
be  amended   under  the   9  Geo.  4.  c.   1 5.—  tradict  the  terms  of  the  policy.    Skin.  64. — 
Marsh.  587 ;  though  it  is  not  necessary  in  3  Campb.  68. — 4  Taunt.  846.    Where  the 
this  or  in  any  other  case  of  special  astumprit  defendant  underwrites   by  agent  it  will  be ' 
on  an  agreement,  not  under  seal,  to  state  any  sufficient  proof  of  his  agency  that  the  de- 
more  than  18  relevant  to  the  plaintiff's  cause  fendant  usually  recognizes  policies  so  sub- 
of  action.     6  East,  567. — 4  Taunt.   287.  scribed,  without  prc^ucing  the  agent's  au« 
The  plaintiff  must  also  state  his  compliance  thority  in  writing,  4  Campb.  88. 
with  the  conditions  of  the  policy,  his  inter- 
VoL.  II.                                        20 
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ON  Litm    writing  or  policy  of  assurance,  the  interest  of  the  said  plaintiff,  in  the  life  of 
V0LI0IB8.  ^^^  ^- J  JqIjq  j^Qfi  q£  q^  ^^g  valued  at  the  sum  insured ;  and  hy  a  certaia 

memorandum,  thereunder  written,  the   said  John  £arl  of   Glencaim  was 
Reference   i*  warranted  in  heallh."     As  by  the  said  writing,  or  policy  of  assurance,  and 
^  *^^'    memorandum  more  fully  appears.     Of  which  said  writing  or  policy  of  assur- 
ance and  memorandum  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
Payment  yeaiifirst  aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice ;  and  thereupon  ai\er- 
premium,  wards,  to  wit,  on  {venue)   the  day  and  year  last  aforesaid,  at,  &c.   (venue) 
aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  had  then  and  there  paid  to  the  said  defendant, 
a  certain  sum  of  money,  to  wit,  the  sum  of  three  guineas,  (that  is  to  say,  the 
sum  of  £3,  39.  of  lawful,  &c.)  as  a  premium  and  reward  for  the  assurance 
of  iS  100  of  like  lawful  money,  upon  the  premises  mentioned  in  the  said  writ- 
ing or  policy  of  assurance,  and  had  then  and  there  undertaken,  and  faithfiiUy 
Mutual      promised  the  said  defendant,  to  perform  and  fulfill  all  things  in  the  said  writ- 
promises,    ijjjg  ^j.  policy  of  assurance  contained,  on  the  part  and  behalf  of  the  assured 
to  be  performed  and  fulfilled,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said   plaintiff,  that  he  the  said   defendant  would 
become  and  be  an  assurer  to  the  said  plaintiff,  of  the  said  sum  of  i&lOO  upon 
the  premises  aforesaid,  and  would  perform  and  fulfill  all  things  in  the  said  writ- 
ing or  policy  of  assurance  contained,  on  his  part  and  behalf  as  such  assurer 
f  ^211  ]  to  be  performed  *and  fulfilled ;  and  the  said  defendant  then  and  there  became 
Defend-      ^^^^  ^^g  qq  assurer  to  the  said  plaintiff,  and  then  and  there,  by  one  E.  F.  his 
scription     agent  in  that  behalf,  subscribed  the  said  writing  or  policy  of  assurance  as  such 
'  of  policy,    assurer  of  the  said  sum  of  100/.  as  aforesaid;  and  the  said  plaintiff  in  fact 
ATerments  gaith,  that  at  the  time  of  making  the  said  writing  or  policy  of  assurance,  and 
health  &c.  ^^  ^^®  ^^^^   promise  and  undertaking  of  the  said  defendant,  the  said  J.  £.  of 
6.  was  in  health,  and  that  the   said  plaintiff  was  then,  and  from  thence  until 
PlainiiiTs  the  time  of  the  death  of  the  said  J.  E.  of  G.  interested  in  the  life  of  the  said 
inierest.      j  j^^  ^^  q^  ^^  ^  large  amount,  to  wit,  to  the  amount  of  all  the  monies  by  him 
ever  insured,  or  caused  to  be  insured  thereon,  to  wit,  at,  &c.  {venue)   afore- 
Death  of    said ;  and  the  said  plaintiff  in  fact  further  saith,  that  after  the  making  of  the 
said  writing  or  policy  of  assurance,  and  between  the   [said  10th  day  of  Jan- 
uary, 1796,  and  the  said  10th  day  of  January,  1797,]  in  the  said  writing  or 
policy  of  assurance  mentioned,  during  the  life-time  of  the  said  [D.  C.  of  6. 
the  mother  of  the  said  John  Earl  of  Glencairn,]  to  wit,  on,  &c.  {q)  aforesaid, 
at,  &c.  {venue)  aforesaid,  the  said  John  Earl  of  6.  died  and  deceased  out  of 
his  natural  life,  by  other  ways  and  means  than  by  suicide,  or  by  the  hands  of 
^^olice  to   justice,  of  all  which  said  several  premises  the  said  defendant,  afterwards,  to 
defendant,  ^jj^  qjj  ^q  ^j^y  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice  ; 
and  was  then  and  there  requested  by  the  said  plaintiff  to  pay  him  the  said  sum 
of  jCIOO,  so  by  him  assured  as  aforesaid,  and  which  said  sum  of  1002.,  he  the 
said  defendant,  then  and  there  ought  to  have  paid  the  said  plaintiff,  according 
to  the  form  and  effect  of  his  said  promise  and  undertaking  so  made  as  afore- 
said.— [*Bdd  count  for  money  had  and  received^  and  the  common  conc/tMtcm.] 

On  the  life      ^^^  ^^^^  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {date  of  pol* 

of  a  third 

(q)  Day  of  the  death,  or  about  it« 
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icy)  at,  &c.  (venue)  caused  to  be  made  a  certain  policy  of  insurance,  whereby,  on  lifb 
after  reciting  that  the  said  plaintiff,  therein  described  by  the  name  and  addi-  ''^^"^"** 
tion  of  plaintiff,  of,  &c.  esquire,  being  interested  in  the  life  of  E.  F.  wife  of  ^^"eTseTl' 

the  said  plaintiff,  of aforesaid,  was  desirous  to  effect  an  insurance  with  the  against  the 

Atlas  Company  on  the  life  of  the  said  E.  F.  for  the  term  o£  one  year,  com-  '^'****  ^^' 
inencing  from,  &c.  and  ending,  &c.  and  renewable  from  time  to  time,  at  his  Company, 
♦option  at  the  end  of  every  year  during  the  term  of  one  year,  and  that  the  »^a"ng^*>e 
said  plaintiff  accordingly  paid,  at  the  said  Company's  office  in  Dublin,  the  sum  laraiions, 
of  82/.  Irish  currency,  as  a  premium  of  such  insurance  for  one  year,  the  said  proposal" 
defendants,  three  directors  of  the  said  Company,  whose  hands  were  thereto  ments  (r). 
subscribed  and  affixed,  relying  upon  the  truth  of  a  certain  declaration,  bearing  [  ^212  ] 
date  on,  &c.  and  made  by  the  said  plaintiff,  in  compliance  with  the  conditions 
on  the  said  policy  indorsed,  did  agree  with  the  said  assured  that  they,  the  said 
three  directors,  would,  in  case  the  said  E.  F^  should  happen  to  die  at  any 
time  within  the  term  of  one  year  commencing  from  and  ending  at  the  respect- 
ive times  therein  and  hereinbefore  mentioned,  pay,  out  of  the  stock  and  funds 
of  the  said  Company,  to  the  said  assured,  his  executors,  administrators,  and 
assigns,  within  three  months  after  the  decease  of  the  said  £.  F*  should  have 
been  certified  to  the  said  directors  of  the  said  Company,  at  their  principal  of* 
fice,  the  sum  of  5000/.  Irish  currency  ;  [and  that  if  the  said  E.  F.  should 
survive  the  said  term  of  one  year,  and  the  said  A.  B.  his  executors,  administra- 
tors, and  assigns,  should,  on,  &c.  in   every  subsequent  year  during  so  many 
years  of  the  said  term  of  seven  years  as  the   said  E.  F.  should  happen  to 
live«  pay,  at  the  office  of  the  said  Company,  the  like  premium  of,  &c.  Irish 
currency,  and  if  the  said  E.  F«  should  actually  depart  this  life  during  the  said 
term  of  years,  then  that  the  said  three  directors  would,  within  three  months 
after  the  decease  of  the  said  E.  F.  should  have  been  duly  certified  as  afore- 
said, pay  out  of  the  stock  and  funds  of  the  said  Company,  to  the  said  as- 
sured, his  executors,  administrators,  and  assigns,  the  sum  of  6000/.  Irish  cur- 
rency :]  provided  always,  and  it  was  declared  by  the  said  policy,  that  the  funds 
and  property  of  the  said  Company,  for  the  time  being,  should  be  answerable 
to  the  demands   thereupon  under  the  said  policy  ;  and  that  neither  the  per- 
sons who  were  subscribed  thereto,  nor  any  other  member  of  the  said  Company, 
should,  upon  any  account,  be  subject  or  liable  to  any  demands  beyond  his  or 
her  share  or  interest  in  the  capital  stock  or  funds  of  the  said  Company,  and 
which  share  was  set  opposite  to  his  or  her  signature  to  the  deeds  of  settle- 
ments establishing  the  said  Company,  or  mentioned  in  some  other  deed  refer- 
ring thereto,  and  declaring  him  or  her  to  be  a  member  thereof,  (any  thing  con- 
tained in  the  said  policy  to  the  contrary  notwithstanding  :)  provided  also,  that 
the  said  policy,  and  the  assurance  thereby  effected,  should,  at  all  *times,  and  r  «213  1 
under  all  circumstances,  be  subject  to  such  conditions  and  stipulations  as  were 
contained  in  the  printed  proposals  indorsed  thereon,  in  the  same  manner  as  if 
the  same  were  there  wholly  and  actually  repeated  and  adapted  to  that  present 

(r)  See  notes  to  laat  precedent.    It.will  equity,  it  was  held,  that  in  such  a  case  no 

be  observed,  that  the  policies  of  some  of  the  action  is  sustainable  ;    but  the  companies 

Companies  are  so  framed  as  to  contain  no  per-  rarely  venture  to  take  that^  legal  obligation. 

•onal  contract  to  pass  so  as  to  sustain  an  ac«  See  Anscomb  v.  Shore,  in  K.  B.,  A.  D. 

tioD  at  law  ;  but  almost  a  charge  on  the  funds  1818,  argued  by  Puller  and  Chiity. 
of  the  Company ;  and  on  especial  case  from 
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Off  LirM    case ;  as  bj  the  daid  policy,  reference  being  thereunto  had,  will  fully  appear ; 
poLiciM.    ^^  thereupon  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  consideratioii 
o^premi-    ^^  ^  ^^^^  plaintiff,  at  the  special  instance  and  request  of  the  said  defendants  t 
um  and      had  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  there  paid  to  the  said 
proxies*    Company  a  certain  sum  of  money,  to  wit,  the  sum  of  82/.  Irish  currency,  as  a 
premium  or  reward  for  the  insurance  of  the  said  sum  of  5000/.  Irish  currency^ 
upon  the  life  of  the  said  E.  F.  as  in  the  said  policy  is  mentioned,  for  one  year, 
to  witt  from,  &c.  to,  &c«  aforesaid,  in  the  said  policy  of  insurance  mentioned, 
and  had  then  and  there  undertaken  and  faithfully  promised  the  said  defendants 
to  perform  and  fulfill,  &c. — [^State  mutual  promises  to  perform  policy ,  Munt  09 
ATerment  anie^  210.]    And  the  said  plaintiff  further  saith,  that  the  said  declaration,  in 
of  declant-  ^  ^^  policy  mentioned,  was  and  is  a  certain  declaration  as  follows,  (that  is 
tion.  to  say)  I.,  A.  B.  of  Merion-street,  in  the  city  of  Dubhn,  being  desirous  to 

make  an  assurance  with  the  directors  of  the  Atlas  Assurance  Company,  in  the 
sum  of  5000/.,  upon  the  life  of  E.  F.  born  in  the  parish  of,  &c.  on,  &c.  but 
now  residing  at  Merion-street,  in  the  city  of  Dublin,  do  hereby  declare,  to  the 
best  of  my  belief,  that  the  said  E.  F.  is  not,  nor  has  she  been,  afflicted  with 
gout,  asthma,  fits,  or  any  other  disorder  which  tends  to  shorten  life ;  that  she 
has  had  the  small-pox  (or  cow-pox),  and  that  the  age  of  the  said  E.  F.  does 
not  exceed  twenty-seven  years,  and  that  I  have  an  interest  in  the  life  of  the 
said  E.  F«  to  &e  full  amount  of  the  said  sum  of  5000i. ;  and  I  do  hereby 
agree  that  this  declaration  shall  be  the  basis  of  the  contract  between  me  and 
the  aaid  Company,  or  any  of  the  members  thereof,  and  that,  if  any  untrue 
averment  is  contained  in  this  declaration,  in  the  setting  fordi  the  age,  state  of 
health,  profession,  occupation,  or  other  circumstances  relative  to  the  said  £• 
F.  all  monies  which  shall  have  been  paid  to  the  said  Company,  or  to  any 
member  thereof,  upon  account  of  the  insurance  so  made  by  me  shall  be  forfeit- 
^/^"te '^^  ed«  Dated,  &c.  And  the  said  plaintiff  furttier  saith,  that,  in  the  printed  pro- 
of  printed  posals  mentioned  and  referred  to  by  the  said  policy  of  insurance,  it  was  ex- 
{NToposals.  pressed  and  declared,  that  persons  proposing  to  effect  life  assurances  would 
[*2I4]  be  required  to  state  *the  foUowing  particulars,  namely. — [Here  staU  the 
proposalSf  which  may  6e,  perhaps^  as  follows ;] — name  and  residence 
of  the  party  by  whom  the  proposal  was  made ;  name,  residence,  and  profes- 
sion of  the  party  whose  life  is  to  be  insured,  and  in  case  of  an  assurance  upon 
survivorship,  the  name,  residence,  and  'profession  of  each  party,  place,  and 
date  of  birth,  and  age  next  birth-day ;  sum  to  be  insured,  and  the  name  and 
residence  of  the  medical  gentleman  to  be  referred  to  for  the  state  of  the  per- 
son's  health  ;  whether  afflicted  with  the  gout,  asthma,  or  any  other  disorder 
which  tends  to  shorten  life ;  whether  the  party  had  had  the  smali-pox  or  cow- 
pox  ;  whedier  the  party  would  attend  personally  at  the  office  ;  whether  em- 
ployed in  the  military  or  naval  service  :  a  declaration  as  to  all  the  above  points 
would  be  considered  as  the  basis  of  the  contract  between  the  assured  and  the 
Company :  if  any  such  declaration  should  not  be  in  all  respects  true,  then 
the  policy  would  become  void,  and  the  premium  that  might  have  been  paid 
would  be  forfeited  ;  the  lives  of  persons  in  the  military  or  naval  service  might 
be  assured  at  the  office  on  moderate  terms  ;  that  no  assurance  should  be  in  force 
until  the  premium  should  have  been  paid,  nor  would  any  policy  be  considered 
valid  for  more  than   fiAeen  days  after  the   expiration  of  the  period  limited 
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m^  unlefls  the  premium  condidoned  for  the  renewal  of  such  policies  oh  upe 
should  have  been  paid  within  that  period  ;  that  assurances  might  be  revived  '^"^'^** 
at  any  period  not  exceeding  three  months,  on  sufficient  proof  of  the  unim- 
paired state  of  health  of  the  party,  and  on  payment  of  the  premium,  with  the 
addition  of  5«.  for  every  100/.  so  assured ;  that  such  policies  would  become 
void,  if  the  parties  whose  lives  had  been  assured  should  go  beyond  the  limits 
of  the  United  Kingdom,  or  should  die  on  the  high  seas,  (except  in  his  majes- 
ty's packets  passing  between  Great  Britain  and  Ireland)  unless  permission 
should  have  been  granted  to  leave  the  United  Kingdom,  which  might  be  ob- 
tained on  such  parties  attending  personally  to  give  every  requisite  explana- 
tion, and  paying  a  preuHum  adequate  to  such  risk ;  that  when  parties  whose 
lives  have  been  assured  should  not  appear  personally  at  the  office,  an  addi- 
tional charge  of  IQL  per-  cent,  would  be  made  on  the  sum  assured ;  that  as- 
surances made  by  persons  on  their  own  lives  would  be  void  if  they  should  die 
by  the  hand  of  justice,  by  duelling,  or  suicide ;  but  should  the  family  of  such 
person  be  leA  in  distress  and  poverty,  the  directors,  in  their  own  discretion, 
would  make  such  allowance,  in  respect  of  the  policies  ^of  the  deceased,  as  [*215  ] 
they  might  deem  just  and  reasonable ;  that  if  any  person  should  become  de- 
sirous of  discontinuing  an  insurance  effected  in  that  office,  the  Company 
would  purchase  the  interest  in  such  policy  at  an  equitable  valuation ;  that 
transfers  might  also  be  made  by  any  person  without  giving  notice  to  the  Com- 
pany ;  that  persons  effecting  assurances  on  other  lives  than  their  own  would 
be  required  to  state  the  nature  of  the  interest  they  possessed  in  suck  lives  ; 
that  all  claims  upon  the  Company  would  be  paid  within  three  months  after 
satisfactory  proof  should  be  produced  of  the  death  of  the  persons  on  whose 
lives  assurances  had  been  effected.  And  the  said  plaintiff  in  fact  says,  that 
the  said  last^mentioned  declaration,  so  referred  to  in  the  said  policy  as  afore- 
said, so  by  him  made  as  aforesaid,  was  in  all  respects  true,  to  wit,  at,  &c. 
{venue)  aforesaid*  And  the  said  plaintiff  further  saith,  that  at  the  time  of  the 
making  of  the  said  last-mentioned  declaration,  and  also  at  the  time  of  making 
the  said  last-mentioned  policy  of  insurance,  and  of  the  said  last-mentioned 
promise  and  undertaking  of  the  said  defendants  as  last  aforesaid,  and  also  at 
the  time  of  the  death  of  the  said  £.  F.  as  hereinailw  mentioned,  he,  the  said 
plaintiff,  was  interested  in  the  life  of  the  said  £•  F.  to  a  large  amount,  to  wit, 
to  the  amount  of  all  the  monies  by  him  insured  thereon,  to  wit,  at,  &c.  (eeitfie) 
aforesaid.  And  that  he,  the  said  plaintiff,  did,  before  the  making  of  the  said 
policy  of  insurance,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (.venue) 
aforesaid,  state  to  the  said  Company  the  nature  of  the  said  interest  which  he 
the  said  plaintiff,  possessed  in  the  life  of  the  said  E.  F. ;  and  the  said  plaintiff 
iurther  saith,  that  afterwards,  to  wit,  on,  &c.  (day  of  deaths  or  about  «7,)  afore- 
said, at,  &c.  {venue)  aforesaid,  the  said  E.  F.  died ;  and  the  said  plaintiff  fur-  ^'  ^'' 
ther  saith,  that  the  decease  of  the  said  £.  F.  as  aforesaid,  was  afterwards,  to  tified. 
wit,  on,  &c.  in,  &c«  duly  certified  to  the  said  directors  of  the  said  Company,  at 
their  principal  office,  to  wit,  at,  &c.  {venue)  aforesaid,  and  that  afterwards,  to  ^^^^  ^^ 
wit,  on  die  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  satisfactory  duced. 
proof  was  produced  to  the  said  Company  by  the  said  plaintiff,  of  the  deadi  of  p]aintiff's 
the  said  £•  F.  as  aforesaid  ;  and  although  the  said  plaintiff  hath  in  all  things  general 

conformed  himself  to,  observed,  performed,  fulfilled,  and  kept  all  things  in  the  ^ce^ 

Conditions. 
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ON  LiPB    said  pollcj  of  insurance,  and  the  said  conditions,  and  the  said  stipulations 
roLiciBs.  ^QQ^QiQ^j^  QQ  ]|is  pQf(  i^nj  behalf  to  be  observed  and  performed,  according  to 

the  form  and  effect  of  the  said  policy  of  assurance,  and  of  the  said  proposals 
[  *216  ]   and  ^conditions ;  and  althongh  the  said  stock  and  funds  of  the  said  Company 

Stock  and  ^'^^/^i  ^*'^™  ^^®  '^"™®  ®^  ^^®  making  of  the  said  policy  of  insurance,  have 

funds  suffi-  been,  and  yet  are,  sufficient  to  pay  to  the  said  plaintiff  the  said  sum  of  J&5000 ; 

^^^'^^         and  although  three  months  ailer  the  decease  of  the  said  E.  F.  was  duly  cer- 

Three         tified  to  the  directors  of  the  said  Company,  at  their  principal  office  as  aforesaid, 

elapsed.      and  after  satisfactory  proof  was  so  produced  of  the  death  of  the  said  £•  F.  as 

aforesaid,  have  long  since  elapsed ;  of  all  which  said  several  premises  the 

said  defendants,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c« 

{venue)  aforesaid,  had  notice,  and  were  then  and  there  requested  by  the  said 

plaintiff  to  pay  him  the  said  sum  of  iS5000,  so  by  them  insured  as  aforesaid ; 

yet  the  said  defendants,  not  regarding  their  said  promise  and  undertaking  so 

by  them  made  as  aforesaid,  did  not,  nor  would,  when  they  were  so  requested 

as  aforesaid,  or  at  any  time  before  or  since,  pay  the  said  sum  of  i&5000,  or  any 

part  thereof,  but  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  still 

neglect  and  refuse  so  do,  to  wit,  at,  &c.  {venue)  aforesaid. 

Second  [And  whereas  also  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  &c. 

count.  aforesaid,  caused  to  be  made  a  certain  other  policy  of  insurance,  whereby,  aA 
ter  reciting,  &c.  same  as  first  countf  omitting  the  words  in  brackets^  and  dec^ 
laration  of  interest^  and  then  add  counts  for  money  had  and  received^  account 
stated^  and  breach.^ 

FOR  GEN-  .  ,MioSO»"^  ' 

BRAL 
AVERAGE. 

Byihgo^.  VII.  FOR  GENERAL  AVERAGE. 

ner  of  a 

a^mstthe      ^^^  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  happening 

person        of  the  damages  and  losses  in  this  count  mentioned,  was  owner  or  proprietor 

^oods^on     ^^  *  certain  ship  or  vessel  called  the and  of  her  tackle,  anchors,  masts, 

board,  for  boats,  and  appurtenances,  the  same  being  of  great  value,  to  wit,  of  the  value 
hispropor^  of — I.  of  lawful,  &c.  ;  and  which  said  ship  or  vessel  was  then  proceeding  on 
general       a  certain  voyage,  to  wit,  from,  &c.  towards,  he.  with  certain  goods  and  mer- 


average  chandizes  of  the  *said  defendant,  of  great  value,  to  wit,  of  the  value  of — L  on 
loss*  accrU'  o  »  »  — 

in^  from  board  thereof,  to  be  carried  and  conveyed  therein  on  freight  during  the  said  voy- 
[  *217  ]  age,  to  wit,  at,  &c.*  And  whereas  also,  whilst  the  said  ship  or  vessel  was  saU- 
donTby  ^^^  ^^^  proceeding  on  her  said  voyage  with  the  said  goods  and  merchandize  on 
the  loss  of  board  thereof,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  by  storms,  winds,  and 
c"t  ^awa*^  tempestuous  weather,  one  of  the  anchors  of  and  belonging  to  the  said  ship  or 
to  preserve  vessel,  and  then  and  there  being  the  property  of  the  said  plaintiff,  and  of  great 

the  ship  value,  to  wit,  of  the  value  of — I,  was  washed,  forced,  and  driven  overboard 
and  cargo,  ,  »*•—*• 

as  also  for  from  and  out  of  the  said  ship  or  vessel,  and  became  and  was  suspended  on  the 

loss  of 

boats,  and      (,)  See  precedents,  1  East,  220. — i  Taunt.  —Holt  on  Shipping.— Marshall  on  Insure 

for  repairs  124,     Damage  done  to  ship  by  tempests,  ance. — Park  on   insurance. — Hughes  on  In- 

of  such         falls   alone  on  the  owners.    6  Abbott  on  surance,   284,  &c.  3  Chit.  Com.  Law,  498. 

ship  in         Shipping,  4th  ed.  361.    And  for  law  as  to  See  pIbo  3  Campb.  480. — 2  Marsh*  309.— 2 

part  (0*       average  in  general,  see  Abbott  on  Shipping.  M.  &  S.  482. 
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jride  of  the  said  ship  or  vessel,  and  entangled  in  the  rigging  thereof;  and  there-  voa  qbk- 
upoiiy  in  order  to  preserve  the  said  ship  or  vessel,  and  the  goods  and  merchan-  ^'^^^  ^^■" 
dizes  on  board  thereof,  it  then  and  there  became  and  was  expedient  and  ne- 
cessary to  cut  away  the  jibs  and  forestay-sail,  and  the  downhall  and  bury  rope, 
and  other  parts  of  the  rigging  of  and  belonging  to  the  said  ship  or  vessel,  and 
being  the  property  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
— -i.,  and  the  same  were  then  and  there  accordingly  cut  away,  and  thereby 
then  and  there  became  and  were  wholly  lost  to  the  said  plaintiff;  and  the 
said  plaintiff  further  saith,  that  by  means  of  the  said  damage  and  loss,  and  other 
damage  to  the  said  ship  or  vessel  occasioned  by  the  said  storms,  winds,  and 
tempestuous  weather,  the  said  ship  or  vessel  became  and  was  so  greatly  dam- 
aged that  it  then  and  there  became  and  was  expedient  and  necessary,  in  order 
to  preserve  the  said  ship  or  vessel,  and  her  cargo  on  board  thereof,  for  the 

said  ship  or  vessel  to  put  back  again  to aforesaid,  and  there  to  repair  the 

said  damage  so  occasioned  as  aforesaid  ;  and  the  said  ship  or  vessel,  with  the 
said  goods  and  merchandizes  of  the  said  defendant  on  board  thereof,  did  there- 
upon then  and  there  put  back  and  sail  back  again  to aforesaid,  and 

the  said  damage  was  then  and  there  repaired  ;  and  the  necessary  expenses 
incurred  by  the  said  plaintiff  in  the  premises,  then  and  there  amounted  to 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  and  the  said  plaintiff  further 
saith,  that  whilst  the  said  ship  or  vessel  was  so  repairing  as  aforesaid,  to  wit, 

on,  &c.  at to  wit,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff  was  forced 

and  obliged  to  pay  the  wages  and  maintenance  of  divers,  to  wit,  60  seamen, 
and  50  persons,  in  and  on  board  the  said  ship  or  vessel,  in  the  whole  amount- 
ing to,  &c. :  and  the  said  goods  and  merchandizes  were  then  %nd  there  r^^oiai 
saved  and  preserved,  and  arrived  safely  into  the  hands  and  possession  of  the 
said  defendant ;  of  all  which  said  several  premises  the  said  defendant  after- 
wards, to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  had  notice  ;  and  by  reason  of 
the  premises,  and  of  the  said  defendant  so  being  such  owner  of  the  said  goods  , 
and  merchandizes  so  on  board  the  said  ship  or  vessel,  on  freight  as  aforesaid, 
and  so  saved  and  preserved  by  the  means  aforesaid,  he  the  said  defendant,  as 
such  owner,  became,  and  was  liable  to  contribute  to  the  said  losses,  damages, 
and  expenses,  in  a  general  average,  and  thereupon,  in  consideration  of  the 
premises,  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &C.  {venue)  undertook^  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  so  much  money  as  he  the  said  defendant,  as  owner  of 
the  said  goods  and  merchandizes,  was  liable  to  contribute  to  the  said  losses, 
damages,  and  expenses,  in  a  general  average,  when  he  the  said  defendant 
should  be  thereunto  requested  :  and  the  said  plaintiff  avers,  that  the  said  de- 
fendant, as  such  owner  of  the  said  goods  and  merchandizes  as  aforesaid,  was 
liable  to  pay  and  contribute  to  the  said  losses,  damages,  and  expenses,  in  a 
general  average,  a  large  sum  of  money,  to  wit,  the  sum  of — I, ;  whereof  the 
said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c« 
{vmue)  aforesaid,  there  had  notice. 

And  whereas  also  the  said  plaintiff,  at  the  time  of  the  accruing  of  the  , 

damages  and  losses  in  this  count  hereinafter  mentioned,  was  owner  and  pro-  count. 
prietor  of  a  certain  ship  or  vessel,  and  her  tackle,  anchors,  masts,  boats,  and  ap- 
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roR  6BK-  purtenances,  the  same  being  of  great  value»  to  wit^  of  the  value  of —4.  of  low* 
'"ragk^*"  ^"'»  ^^'  "^^^^  ^^^^  last-mentioned  ship  or  vessel  was  then  proceeding  on  a 

certain  voyage  from,  &c.  to with  certain  goods  and  merchandizes  of  the 

said  defendant,  of  great  value,  to  wit,  of  the  value  of  — /.  on  board  thereof, 
that  is  to  say,  at,  &c.  {venue) ;  and  whereas  also,  whilst  the  said  la8t**men- 
tioned  ship  or  vessel  was  sailing  and  proceeding  on  her  said  last-mentioned 
voyage,  with  the  said  last-mentioned  goods  and  merchandizes  on  board 
thereof,  to  wit,  on,  &c.  at,  &c.  aforesaid,  one  of  the  anchors  of  and  belong- 
ing to  the  said  ship  or  vessel,  and  then  and  there  being  the  property  of  the  said 
plaintiff,  and  of  great  value,  to  wit,  of  the  value  of  — /.  was  forced  over- 
board from  and  out  of  the  said  ship  or  vessel,  and  became  and  was  suspended 
[  *219  ]  on  the  side  of  the  said  ship  or  vessel,  and  entangled  in  the  rigging  ^thereof* 
and  thereupon,  in  order  to  preserve  the  said  last*mentioned  ship  or  vessel,  and 
goods  and  merchandizes  on  board  thereof,  it  then  became  expedient  and  ne- 
cessary to  cut  away  the  jib  and  forestay-sail,  and  the  downhall  and  bury  rope, 
and  other  parts  of  the  rigging  of  and  belonging  to  the  said  ship  or  vessel,  and 
being  the  property  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 
of — /.  and  the  same  were  then  and  there  accordingly  cut  away,  and  were 
wholly  lost  to  the  said  plaintiff;  of  all  which  said  premises  the  said  plaintiff, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vetme)  had  no* 
tice  ;  and  by  reason  of  the  premises,  and  of  the  said  defendant  so  being  such 
owner  of  the  said  last-mentioned  goods  and  merchandizes,  so  on  board  of  the 
said  ship  or  vessel  as  aforesaid,  on  freight  as  aforesaid,  he  the  said  defendant, 
as  such  owner,  became  liable  to  contribute  to  the  said  losses  and  damages,  in 
a  general  average  ;  and  thereupon,  in  consideration  of  the  premises,  he  the 
said  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (ve- 
nue) undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay 
him  so  much  money  as  he  the  said  defendant,  as  owner  of  the  said  last-men- 
tioned goods  and  merchandizes,  was  liable  to  contribute  to  the  said  losses  and 
damages,  in  a  general  average,  when  he  the  said  defendant  should  be  thereun- 
to requested ;  and  the  said  plaintiff  avers,  that  the  said  defendant,  as  such 
owner  of  such  last-mentioned  goods  and  merchandizes  as  aforesaid,  was  liable 
to  pay  and  contribute  to  the  said  losses  and  damages,  in  a  general  average,  a 
large  sum  of  money,  to  wit,  the  sum  of  ig  — ;  whereof  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  had  no- 
tice.— [Add  tTidebitatus  counts  for  general  average^  as  anie^  62;  oho  counU 
for  money  po/id^  account  stated^  and  usual  breach.] 

For  an  av-  [^»  in  the  leut  precedent  to  the  asterisk  *,  in  page  217J  And  whereas  also, 
an^hor°b*'  ^""^8  *^®  ®*^^  voyage,  to  wit,  on,  &c.  it  became  necessary  to  cast  anchor 
ing  cut  ii^  the  port  of  £.  in  the  county  of«  &;c.  and  the  best  bower  anchor  was  then 
away,  it  i^q^  there  accordingly  cast,  and  thereupon  the  same  then  and  there  became, 
tangled       ^^^  ^^  entangled  in  certain  mooring-chains  there  called ^  insomuch  that 

with  the  it  then  and  there  became,  and  was  found  impracticable  and  impossible  to  weidi 
shore,  and        j-.i.  ^i.         .ii./^./.  .,.         iL  ,  . 

the  ship      ^^^  ""^^ise  the  same  :  and  the  said  plaintiff  m  fact  saith,  that  afterwards,  to  wit, 

sailing  af-  on,  &c*  at,  &c.  it  became  and  was  necessary  for  the  said  ship  or  vessel  to  pro- 
sails,  &c  ^®®^  *°  ^^^  ^^^  voyage,  and  immediately  to  sail,  in  order  to  join  the  first  cob- 
[  *220  ]    voy  to  the  *port  of  her  destination ;  and  it  being  then  and  there  impossible  to 
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urei^  or  raise  the  said  anchor,  it  then  and  there  became  necessary  to  cut  the  vor  gen* 
cable  thereof,  for  the  purpose  of  enabling  the  said  ship  or  vessel  to  proceed  on      ^^^^ 
her  said  vojage,  and  the  same  was  then  and  there  accordingly  cut,  and  a  part  .  . 
thereof,  together  with  the  said  anchor,  being  then  and  there  of  great  value,  to  blown 
wit,  &c«  was  then  and  there  necessarily  lef^  at  the  moorings  aforesaid,  to  wit,  ^^y 
at,  &c.  aforesaid :  and  the  said  plaintiff  in  fact  further  saith,  that  aflerwards,  and  gfajp. 
during  the  said  voyage,  to  wit,  on,  &c.  at,  &c.  (venue)  by  the  force  and  vio- 
lence of  the  winds  and  waves,  divers,  to  wit,  twenty  sails  of  the  said  ship  or 
vessel  were  torn  to  pieces  and  destroyed,  and  divers,  to  wit,  twenty  ropes  and 
twenty  cables  thereof  torn  away  from  the  said  ship,  the  same  then  being  the 
property  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and 
the  same  were  then  and  there  wholly  lost  to  the  said  plaintiff;  of  all  which 
said  premises  the  said  defendant,  afterwards,  to  wit,  ^n  the  day  and  year  afore- 
said, at,  &c.  had  notice ;  and  by  refison  of  the  premises. — iCanclude  at  on/e, 
217.] 

[Sfunc  OB  iheprecedenU  a»<e,  216,  to  the  statement  of  the  damage^  and  then  For  gene- 
proceed  asfoUaws  :'\ — The  said  ship  or  vessel  having  the  said  goods  and  mer-  "^  ^^F* 
chandize  on  board  her  as  aforesaid,  was,  by  and  through  the  perils  and  dan-  ship,  dAxn* 
gers  of  the  seas,  and  the  force  and  violence  of  the  winds  and  waves,  and  by  ^^^^  ^7  , 
means  of  stormy  and  tempestuous  weather  in  the  course  of  such  voyage,  great-  obliged  to 
ly  damaged,  strained,  and  rendered  leaky,  insomuch  that  divers  large  quanti-  P^^  i°^o 
ties  of  water  entered  the  same ;  and  the  said  ship  or  vessel,  with  the  said  goods  be^iaid'^on 
and  merchandize  on  board  thereof,  being  thereby  in  great  and  imminent  danger  beach, 
of  sinking  and  foundering,  it  aflerwards,  to  wit,  on,  &c.  last  aforesaid,  became,  ^j  weight 
and  was  necessary  and   expedient,  for  the  preservation  and  safety  of  the  said  of  cargo, 
ship  or  vessel,  and  the  said  goods  and  merchandizes,  to  put  into  a  certain  har-  bil^d\nd 
bor,  to  wit,  the  harbor  of  Cork,  and  then  and  there  to  lay  the  said  ship  or  ves-  defend- 
sel,  with  the  said  goods  and  merchandizes  on  board  her,  on  a  certain  beach  b^^lf     . 
there,  and  the  same  was  accordingly  laid  on  such  beach ;  and  thereby,  and  by  ed,  he  be- 
moans of  the  said  several  premises,  the  said  ship  or  vessel,  her  tackle,  and  ap-  ^^^l^^ble 
purtenances,  respectively  became,  and  were  unavoidably  greatly  bilged,  bro-  portion  of 
ken,  injured,  and  deteriorated,  and  rendered  of  little  or  no  value  to  the  said  '"J^n^  *"** 
plaintiff;  but  the  said  goods  and  merchandizes  of  the  said  defendant  were  incurred'in 
thereby  then  and  there  saved  an(^  ^preserved  from  loss  and  damage,  with  great  "^J^^ 
trouble  and  expense,  to  wit,  an  expense  of  £ — ;  and  the  same  were  aflerwards,  r  «221 1 
to  wit,  on  &c.  to  wit,  at,  &c.  aforesaid,  safely  and  securely  delivered  to  the 
said  defendant ;  of  all  which  premises  the  said  defendant,  aflerwards,  to  wit« 
on  the  day  and  year  last  aforesaid,  there  had  notice ;  and  by  reason  of  the 
premises,  and  of  the  said  defendant  being  owner  of  the  said  goods  and  mer- 
chandizes during  the  said  voyage,  and  at  the  time  when  the  said  brig  or  vessel 
was  so  strained,  laid  upon  the  beach,  broken,  injured,  and   deteriorated  as 
aforesaid,  and. being  thereby  benefited  as  aforesaid,  he  the  said  defendant  then 
and  there  became  liable  to  contribute  to  the  said  loss  or  damage,  and  injury, 
so  occasioned  to  the  said  ship  or  vessel  as  aforesaid,  in  a  general  average ; 
and  thereupon,  &c. — [State  promise j  and  averment^  and  notice^  as  in  the  prece." 
dent^ante^  217 f  and  vary  the  statement  in  different  countSf  as  inthatprue- 
dent,] 
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OIIC.AR-  VIII.  ON  CHARTER   PARTIES. 

Tin 

rARTlft». 

On  char-         ^^^  '^^'  whereas  heretofore,  to  wit,  on,  &c.  {date  of  charier-party)  at,_ 
ter-partfy    &c.  (venue)  by  a  certain  charter-party  of  aflreightment,  then  and  there  made 

f  if-^"^'  between  the  said  plaintiff,  therein  described  to  be  part  owner  of  the  good 
against  ship  or  vessel  called  the  [Neptune]  of  the  burthen  of  [one  hundred  and  forty- 
ftvighter,  ^^^  tons]  or  thereabouts,  whereof  G.  H.  was  master,  then  lying  in  the 
patching  nver  Thames  (ti),  of  the  one  part,  and  the  said  defendants,  therein  described 
tbfp,  and  of  the  city  of  London,  merchants,  freighters  of  the  said  ship,  of  the  other 
ing  her,*  part  (ti),  it  was  witnessed,  (here  set  forth  the  charter-party  in  its  legal  effect 
and  for  or  literal  toords  in  the  p€Lst  tense)  amongst  other  things,  that  the  said  owner, 
ment^of  ^^^  ^^  considerations  thef  einaAer  mentioned,  did  thereby  promise  and  agree,  to 
freight  and  and  with  the  said  freighters,  his  executors,  administrators,  and  assigns,  that 

(«\  ""'^  the  said  ship  being  tight,  staunch,  and  strong,  and  every  way  properly  fitted. 
Statement  victualled,  and  manned   with  all  things  needful  and  necessary,  as  is  usual  for 

hi^r-      ^®^®1^  ^^  merchants'  service,  and  for  the  voyage  thereinafter  named,  the  said 

party.         master  should  and  would  receive  ^n  board  the  said  ship,  from  alongside  in  the 

river  Thames,  a  full  and  complete  cargo  of  such  lawful  goods,  wares,  and  mer- 

f  *222  1  chandizes,  *as  should  be  tendered  for  the  said  vessel,  by  the  said  freighter  or 

(0  See  precedents  and  notes  in  coyenant,  time,  and  if  he  do,  the  owner's  remedy  is 

poet,  598.    And  see  a  form  Irving  v.  Clegg,  upon  the  deed,  and  not  in  asaumpsU^  as  up- 

1  Bing.  N.  C*  53.    As  to  Charter-parties  in  on  an  implied  contract.     12  Elast,  179.    4 

general,  see  Abbott  on  Shipping,  5th  edit.  Campb.    13].— 2    Chit.    Rep.    570.     An4 

162   to  211. — Holt    on  Shipping,    3  Chiu  where  a  charter-party  under  seal  was  made 

Com.  Law,  387,  426.    The  action  must  be  by  the  master,  in  that  character,  with  mer- 

brought  in  the  name  of  the  contracting  par^  chants  who  did  not  know  that  he  was  also  a 

ty.    See  2  Taunt.  407.  414. — 10  East,  279.  part  owner  in  the  ship,  as  in  fact  he  was; 

—Abbott,  165. — Ante,  to!,  i.  p.  5. — 2  M.  it  was  held,   they  might  sue  him  and  the 

&  S.  426. — 4  Taunt.  4,  52. — 1  Camp.  532.  other  owners  in  an  action  upon  the  case,  for 

•4i  to  the  Declaration, — ^The  charter  party  a  breacli  of  such  general  duties  as  were  not 
is  sometimes  under  seal,  in  that  case  the  inconsistent  with  the    stipulations  of  tho 
plaintiff  must  frame  his  declaration  special-  charter-party,  such  as  the  not  proyiding  n&. 
ly  upon   the  deed.     1  New  Rep.    104;  sed  ccssaries  for  the  Toyage,  and  employing  a 
qumre  whether   in    an  action   brought   by  negligent  and  unskilful  master.     3  B.  &  B. 
and   against  the  parties   to   the  deed,  the  171. — 6  J.  B.  Moore,  415,  S.C    B  Barn.  Ac 
declaration  may  not  be  framed  in  debt  gen-  Cress.  166  ;   2  Moo.  &  Ry.  47.  S.  C.     See  a 
erally,  and  the  deed  given  in  evidence.    See  form  in  Case,  post,  665 ;  also  the  form  in 
per  Bayley,  J.    4  B.  &  C.  968.    If  the  own-  Case,  in  6  J.  B.  Moore,  415. 
er  execute  a  deed  to  the  freighter  containing        ]f  the  freighter  covenant  to  provide  a  full 
a  covenant  for  the  right  delivery  of  the  car-  cargo,  consisting  of  copper,    tallow,    and 
go,  he  cannot  afterwards  be  sued   by  the  hides,  or  other  goods,  he  is  not'  bound  to 
merchant,  in  an  action  of  assumpsit,gTOunded  provide  a  properly  assorted  cargo,  and  he  ia 
on  the  bill   of  lading,  signed  by  the  master,  not  obliged   to  furnish  any  copper,  though 
10  East,  378.— Abbott,  186. — -So  where  the  without  it  the  ship  would  be  kept  in  ballast, 
'master  of  a  ship  entered  into  a  charty-party  and  the  freight  would  be  materially  dimin- 
tinder   seal,  on  behalf  of  the  owners  with  ished.    4  Campb.  103. 
one  partner  of  a  firm,  the  owners,  cannot        It  is  usual  for  the   parties  to  these  con- 
maintain   assumpsit  for  the   freight  against  tracts  to  bind  themselves  to  each  other  in  a 
the  whole  firm ;  for  though   the  parties  are  penal  sum,  for  the  performance  of  their  res- 
difierent,  the  interest  is  the  same.     1  M.  &  peetive  stipulations,  but  this  does  not  pro- 
S.  573.    An  action   may  however  be  main-  dude  the  party  from  bringing  his  action  on 
tained  on  a  parol  contract,  notwithstanding  any  of  the  other  clauses,  and  he  may  recov- 
a  sealed   charty-party,  if  such  contract  be  er  damages  beyond  the  amount  of  the  pe- 
distinct  in  its   provisions,  and  not  inconsist-  nalty.     13  East,  343. — 1   Bla.  Rep.  395. — 
ent  with  the  deed.     12  East,  578.    Where  Abbott,  5th  edit.  170 ;  but  see  1  Campb   78. 
the  owner  and  freighter  covenant  by  deed,        (u)  Let  this   description  of  the  parties 
that  forty  days  shall  be  allowed  for  loading  agree  with  their  description  in  the  charter- 
and  unloading,  the  freighter  impliedly  cove*  party, 
nanta^iot  to  detain  the  ship  longer  than  that 
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his  agents,  and  from  no  other  person  or  persons  in  the  port  of  London,  that  10        on 
Co  say*  in  the  whole  as  much  as  could  be  laden  and  stowed  in  the  said  ship  or  ®'^*t^* 

FARYIftI 

vessel  over  and  above  her  provisions,  tackle  and  furniture,  (the  master's  cabin, 
«nd  sufficient  room  for  his  crew  excepted;  and  being  so  fully  laden  and  dis- 
patched, he  the  said  master  should  and  would  (wind  and  weather  permitting) 
set  sail  in  and  with  the  said  ship,  and  proceed  for  the  port  of  Gibraltar,  or  so 
near  thereto  as  she  might  safely  get,  and  being  arrived  there,  should  and  would 
address  himself  with  the  said  ship  to  the  freighter's  correspondent,  and  make 
a  right  and  true  delivery  of  the  cargo  unto  them  the  said  freighters'  agents, 
correspondents,  or  assigns,  or  their  order,  according  to  bills  of  lading  which 
might  have  been  signed  for  the  same,  and  having  discharged  such  part  of  the 
cargo  as  might  be  required  to  be  unladen  at  the  port  of  Gibraltar,  should,  if 
required,  immediately  proceed  to  a  port  on  the  coast  of  Spain,  not  higher  up 
than  Valencia,  and  address  himself  as  aforesaid,  and  make  a  right  and  true 
delivery  of  the  remainder  of  the  cargo,  and  thus  end  and  complete  the  said 
intended  voyage  (the  act  of  God,  the  king's  enemies,  restraints  of  princes  and 
rulers,  fire,  and  all  and  every  the  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  or  kind  soever  excepted):  and  it  was  thereby 
further  declared  and  agreed,  that  the  said  freighters,  for  and  in  consideration 
of  the  payment  of  the  freight  thereinafler  agreed  on,  should  effect  an  insurance 
to  the  amount  thereof,  holding  the  policy  as  a  security  for  the  same,  deduct- 
ing the  premium  of  insurance ;  in  consideration  whereof,  and  of  every  thing 
above  mentioned,  the  said  defendants  for  themselves,  their  executors  and  ad- 
ministrators, did  thereby  promise  and  agree  to  and  with  the  said  plaintiff,  his 
executors,  administrators,  or  assigns,  that  they  should  and  would  load  the  said 
Teasel  with  a  cargo  of  merchandize,  and  dispatch  her  from  Gibraltar,  and  one 
ether  port  on  iiie  coast  of  Spain,  and  on  the  arrival  of  the  said  vessel  there, 
leceive  the  said  cargo  out  of  her,  according  to  the  custom  of  their  ports  of 
loading  and  unloading  respectively,  and  within  the  days  thereinafler  agreed 
cm ;  and  further,  that  the  said  freighters  should  and  would  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  owner,  or  his  order,  freight  for  the  said  voy- 
age £850,  provided  the  said  vessel  was  required  to  proceed  from  Gibraltar  to 
a^port  on  the  coast  of  Spain,  not  higher  up  than  Valencia,  but  if  *the  cargo  p  4^990  -1 
was  wholly  discharged  at  Gibraltar,  then  £756  was  to  be  paid  in  full,  for 
freight  for  the  said  voyage,  of  lawful  money  of  Great  Britain,  with  5  per  cent. 
like  money,  for  primage,  and  taking  the  measurement  of  the  cargo,  and  in 
lieu  of  all  port  charges  and  pilotage  whatsoever,  during  the  said  intended  voy- 
age ;  but  should  a  ship  discharge  at  a  port  on  the  coast  of  l^pain,  then  all 
port  charges  at  such  port  to  be  paid  by  the  freighters'  agents,  the  said  freight 
toThe  paid  as  follows,  <£350,  and  with  five  pounds  per  cent,  primage  by  the 
acceptance  of  the  freighters,  at  three  months  date ;  and  £300,  with  fiye 
pounds  per  cent  primage,  by  the  said  acceptance,  at  four  months  date  from 
the  day  the  ship  should  clear  outwards  at  the  custom-house  in  London  ;  and 
j^lOO  more,  with  five  pounds  per  cent,  primage  thereon,  by  the  said  accept- 
ance, at  sixty  days  sight,  upon  receipts  being  received  of  a  right  and  true  de- 
livery of  the  cargo,  or  such  part  thereof,  as  might  be  discharged  at  Gibraltar, 
and  one  £100  more,  with  five  pounds  per  cent,  thereon,  by  the  said  accep- 
tance, at  sixty  days  sight,  on  a  right  delivery  at  a  port  on  the  coast  of  Spain 
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oM        as  aforesaid,  if  so  required.    And  it  was  mutually  agreed  by  and  between  the 

lAATia 

rAatiBS. 


said  parties,  that  thirty  running  days  should  be  allowed  for  loading  at  London, 


and  ten  days  for  unloading  the  said  ship  at  the  port  or  ports  of  discharge,  to 
commence  in  London  from  the  day  the  said  master  should  be  ready  to  load* 
to  re-commence  in  Gibraltar  from  the  day  the  said  master  should  be  ready  to 
begin  to  unload ;  and  notice  thereof  having  been  given  to  the  agents  of  the 
said  freighters,  the  vessel  having  free  practice  and  being  current  at  the  custom- 
house, cease  when  discharged,  and  recommence  from  the  day  the  said  roaster 
should  be  ready  to  begin  to  discharge,  at  the  ordered  port  on  the  coast  of  Spain ; 
and  it  was  thereby  further  agreed  between  the  said  parties,  (hat  it  should  and 
might  be  lawful  for  the  said  freighter  or  their  agents,  to  retain  and  keep  the 
said  vesset  at  the  port  of  discharge  ten  days  on  demurrage,  over  and  above 
the  lay  days  before  limited,  at  and  after  the  rate  of  six  pounds  six  shillings  per 
day,  to  be  paid,  day  by  day,  as  the  same  should  become  due,  and  the  said 
vessel  should  be  dispatched,  so  as  to  enable  the  master  to  join  and  sail  with 
the  first  regular  convoy  that  might  be  appointed  to  sail  in  July,  from  Ports- 
mouth, for  the  Mediterranean,  wind  and  weather  permitting,  any  thing  coo- 
Matual      tained  therein,  to  the  contrary  in  anywise  notwithstanding;  and  the  said 
?^24'l  ^1^^^^^>^*P^7  ^^  affreightment  being  so  made  as  aforesaid,  aflenvards,  to  *witv 
"^  on  the  day  and  year  first  aforesaid,  to  wit,  &c.  at,  (venue)  in  consideration 
thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendants,  had  then  and  there  undertaken  and  faithfully  promised  the 
said  defendants  to  perform  and  fulfill  the  said  charter-party  of  affreightment, 
in  all  things  on  his  part  and  behalf  to  be  performed  and  fulfilled,  they  the  said 
defendants  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  perform  and  fulfill  the  said  charter-party  of  affreightment,  in  all  things  on 
Averment   their  part  and  behalf  to  be  performed  and  fulfilled ;  and  the  said  plaintiff  in 
^^^  ^^^  fact  saith,  that  the  said  ship,  within  a  reasonable  time  after  the  making  of  the 
staunch^     said  charter-party,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue) 
&C.  (ip).     ^03  tight,  staunch,  and  strong,  and  every  way  properly  fitted,  victualled,  and 
manned,  with  all  things  needful  and  necessary,  as  was  usual  for  vessels  in 
merchants^  service,  and  for  the  voyage  in  the  said  charter-party  mentioned ; 
AimI  the     and  thereupon  the  said  master  was  then  and  there  ready  and  willing  to  receive, 
^^"^^       and  did,  afterwards,  to  wit,  on,  &c.  receive  on  board  the  said  ship  in  the  river 
to  receive    Thames,  aforesaid,  a  caigo  of  such  lawful  goods,  wares,  and  merchandizes, 
^jo^^S^    as  they  the  said  defendants  tendered  for  the  said  vessel,  and  from  no  other 
and  did  i4-  P^^^^on  or  persons,  to  ,wit,  at,  &c.  aforesaid,  afterwards,  to  wit,  on,  &c.  and 
eeive  the     being  fully  laden  and  dispatched,  did  then  and  there  so  set  sail  in  and  with  the  . 
boanLMid  ^^  ^^P  ^^  <^^^t  ^^^  proceed  for  the  port  of  Gibraltar  aforesaid,  and  being 
otber  per-  afterwards,  to  wit,  on,  &c.  arrived  there,  made  a  right  and  true  delivery  to  the 
ormaiioe.   ^^^^^^  correspondents,  and  assigns  there,  of  the  said  defendants,  according 
to  bills  of  lading  of  such  parts  of  the  said  cargo  as  the  said  agents  and  cor- 
respondents and  assigns  required  to  be  there  delivered,  to  wit,  at,  &c«  afore- 
said, and  afterwards,  being  thereunto  required,  to  wit,  on,  &c.   proceeded 
to  a  port  on  the  coast  of  Spain,  not  higher  than  Valencia,  to  wit,   the 
port  of  Malaga,  and  there,  to  wit,  on,  &c.  at,  &c.  made  a  right  and  true  de- 

(to)  The  plaintiff  must  aver  the  perfoi^    must  therefore  be  adopted,  according    as 
tnance  of  every  act  which  constituted  a  con*    those  conditiona  are  in  the  ciurter-party* 
dition  precedent,  and  the  following  averments 
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iivery  of  the  remainder  of  the  said  cargOi  to  the  agents  of  the  said  defendants,  on  cr^iu 
according  to  the  terms  of  the  said  charter-party,  to  wit,  at,  &c.  aforesaid ;      ^ „^ 
and  the  said  plaintiff  saith,  that  although  he  hath  always  performed  and  fulfil- 
led all  things  in  the  said  charter-party  ^mentioned,  on  his  part  and  behalf  to  [  *^^^  ] 
be  performed  and  fulfilled,  to  wit,  at.  Sic*  aforesaid,  yet,  protesting  that  the 
said  defendants  have  not  performed,  fulfilled,  or  kept  any  thing  in  the  said 
charter-party  contained,  on  their  part  and  behalf  to  be  performed  and  fulfilled, 
and  kept,  according  to  the  tenor  and  effect  of  the  said  charter-party,  and  their 
said  promise  and  undertaking,  the  said  plaintiff  in  fact  saith,  that  the  said  de- 
fendants, not  regarding  their  said  promise  and  undertaking,  but  contriving  and  ^nts* 
intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  dis-  breach  not 
patch  the  said  vessel  upon  the  voyage  aforesaid,  so  as  to  enable  the  master  ^^'P^j^^ 
to  join  and  sail  with  the  first  regular  convoy  jthat  was  appointed  to  sail  in  July,  vessel,  and 
from  Portsmouth,  for  the  Mediterranean,  but,  on  the  contrary  thereof,  kept  plAii^^^ff'^ 
and  detained  (he  said  vessel  a  long  space  of  time,  to  wit,  for  the  space  of  two  quent  ex- 
months  after  the  sailing  of  the  first  convoy  that  was  appointed  to  sail,  in  July,  P^om. 
aforesaid,  from  Portsmouth,  for  the  Mediterranean,  before  she  was  dispatched 
from  the  Thames  aforesaid,  upon  the  said  vo3rage,  whereby  the  said  plaintiff 
was  put  to  much  cost  and  charge,  and  expended  a  large  sum  of  money,  to 
wit,  the  sum  of  £800,  in  and  about  the  maintenance  of  the  master  and  mari- 
ners .of  the  'said  vessel  during  the  time  aforesaid,  and  lost  and  was  deprived 
of  great  gains  and  profits  which  he  would  have  had  and  acquired  by  the  use 
of  the  said  vessel,  during  the  i^aid  time,  to  wit,  at,  &c.  aforesaid  ;  and  the  Second 
said  plaintiff  further  says,  that  the  said  defendants,  further  contriving  and  in-  ^Q^inl"^^ 
tending  as  aforestud,  did  not  nor  would,  within  the  number  of  days  in  the  said  iRod  dia- 
charter^party  mentioned,  on  their  behalf  respectively,  load  the  said  vessel  ^[hins^e- 
with  a  cargo  of  merchandize,  at,  &c.  and  dispatch  her  from  thence  on  the  said  cified  lay 
voyage,  and  receive  the  said  cargo  at  the  said  ports  of  discharge,  according  ^7^ 
to  the  tenor  and  effect  of  the  said  charter-party,  and  the  said  promise  and 
undertaking ;  but,  on  the  contrary  thereof,  kept  and  detained  the  said  vessel 
after  she  was  ready  to  receive  her  cargo  aforesaid,  at,  &c.  and  they  had  notice 
thereof,  and  after  she  was  ready  to  deliver  the  same  at  the  ports  of  discharge 
aforesaid,  and  they  had  notice  thereof  in  and  about  the  loading  and  unloading 
of  the  said  vessel  at  the  said  places  respectively,  a  long  space  of  time,  to  wit, 
the  space  of  one  hundred  days,  over  and  above  the  said  lay  days,  and  ten 
days  of  demurrage  in  the  said  charter-party  mentioned,  whereby  the  said 
plaintiff  was  put  to  great  costs,  charge  and  expense,  to  wit,  the  further  expense 
of  £600,  in  and  about  maintaining  the  master  *and  mariners  of  the  said  ves-  [  *226  ] 
sel,  for  the  said  time  last-mentioned,  and  lost  and  was  deprived  of  the  use  of 
the  said  ship  or  vessel,  and  of  all  the  profits  thereof,  during  the  time  last 
aforesaid,  to  wit,  at,  &c. ;  and  the  said  plaintiff  further  says,  that  although  by  Third 
reason  of  the  premises,  a  large  sum  of  money,  to  wit,  the  sum  of  £892. 10#.  breach, 
became  due  and  payable  to  the  said  plaintiff,  as  and  for  the  fireight  of  the  me"nTYf 
said  vessel,  for  the  voyage  aforesaid,  and  primage  thereon,  according  to  the  freight  and 
terms  of  the  said  charter-party,  to  be  paid  as  in  the  said  charter-party  is  men-  ^^^' 
tioned  and  agreed,  and  a  further  sum  of  (£63),  as  and  for  demurrage,  for  the 
detention  of  the  said  vessel  at  Gibraltar  and  Malaga  aforesaid,  for  the  days  of 
demurrage  in  the  said  charter-party  mentioned,  to  be  paid  as  therein  mentioned. 
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ON  cBAft*  to  wit,  at,  &c.  yet  the  said  defendants  further  contriving  and  intending  ad 
rARTXEa.  ^^^^'^'B^i^*  have  not,  nor  hath  either  of  them,  paid  to  the  said  plaintiff  the  said 
two  several  sums  of  money,  or  either  of  them,  or  any  part  thereof;  but  to 
pay  the  same  or  any  part  thereof  to  the  said  plaintiff  according  to  the  terms 
of  the  said  charter-party,  or  in  any  other  manner,  the  said  defendants  have 
hitherto  wholly  refused  and  still  do  refuse  so  to  do,  contrary  to  their  said  pro- 
mise and  undertaking,  to  wit,  at,  &c. — \_Add  other  counts^  varying  the  state* 
ment^  as  circumstances  may  require^  and  counts  for  freight  and  demurrage^ 
use  of  shift  work  and  labor^  and  common  counts,] 

By  the  For  that  whereas  heretofore,  and  before  the  making  of  the  promise  and 

owners        undertaking  of  the  said  defendant,  as  hereafler  mentioned,  to  wit,  on,  &c. 
aeainstthe  {date  of  charter-party^)  in  parts  beyond  the  seas,  to  wit,  at  Hamburgh,  to  wit, 
assignee  of  ^(^  gj^.  {venue)  by  a  certain  charter-party  of  affreightment  then  and  there  made, 
er^for^   '  it  was  mutually  agreed  between  the  said  plaintiffs,  by  one  D.   C.  their  agent 
damages,    jq  that  behalf,  therein  described  as  Captain  D.  C  master  of  the  good  ship 
lH    ^"'^'  or  vessel  called  the  Gough,  of  B.  measuring  her  register  126  tons  or  there- 
ship  be-      abouts,  then  laying  at  Hamburgh,  and  certain  persons  therein  described  as 
dav  of£*  Messrs.  6.  &  H.  of  Hamburgh,  merchants  ;  Uiat  the  said  ship  being  tight, 
murrage,     staunch,  and  strong,  and  every  v^y  fitted  for  the  voyage,  should,  with  ail  con- 
•"?  htT     venient  speed,  sail  and  proceed  to  Welb,  (Norfolk)  after  havmg  taken  on 
primage,     board  about  one  hundred  tons  of  oil  cakes,  or  more  if  the  said  freighters 
anddemur-  ghould  think  proper  to  put  a  larger  quantity  of  cakes  on  board  the  said  vessel 
the  Gough,  not  exceeding  what  she  could  reasonably  stow  and  cany,  over  and 
above  hertackle,  apparel,  provisions,  and  furniture  ;  and  being  so  loaded,  should 
therewith  proceed  to  the  port  of  War,  before  or  so  near  thereunto  as  she  could 
safely  get,  and  there  deliver  the  same  to  the  said  freighters  or  their  assigns, 
they  paying  freight  for  the  same,  at  the  rate  of  lOs.  sterling,  and  10  per  cent, 
primage  for  each  English  ton  of  oil  cakes  delivered,  with  no  charges  for  pilot- 
age and  port  charges  during  the  said  voyage,  (the  act  of  God,  the  king's  ene- 
mies, fire,  and  all  and  every  other  damages  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  soever,  during  the  said  voyage 
always  excepted.)     The  freight  to  be  paid  in  cash  after  the  delivery  of  the 
cargo,  fourteen  running  days  being  allowed  for  loading  and  discharging  the 

oil  cakes, days  were  to  be  allowed  the  said   merchant,  (if  the  ship  was 

not  sooner  dispatched) ;  and  the  said  freighters  to  have  the  option  of  keep- 
ing the  ship  eight  days  on  demurrage,  over  and  above  the  said  laying  days. 
Sailing  of  at  iS  6  sterlmg  per  day.     And  whereas  also  within  a  reasonable  time  after  the 
shi|).  making  of  the  said  charter-party,  and  before  the  making  of  the  promise  and 

undertaking  of  the  said  defendant  hereafter  ''next  mentioned,  to  wit,  on  the 
day  and  year  aforesaid,  at  Hamburgh  aforesaid,  to  wit,  at  Lynn  aforesaid,  in 
the  county  aforesaid,  the  said  ship  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  said  voyage,  did,  with  all  convenient  speed,  sail  and  pro- 
ceed to  W.  Norfolk  aforesaid,  after  having  loaded  and  taken  on  board  the 
said  oil  cakes  and  cargo,  as  agreed  on  by  the  said  charter-party ;  and  did 
afterwards,  to  wit,  on  the  16th  day  of  November,  in  the  year  aforesaid,  arrive 
^^"^^•^  at  the  port  of  W.  aforesaid,  to  wit,  at,  (venue)  aforesaid,  with  the  said  oil  cakes 
cargo,  &c   and  cargo  on  board,  whereof  the  said  freighters  and  their,  assigns  then  and 
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there  had  notice  ;  and  the  said  plaintiffs  were  then  and  there  ready  and  willing  ^^  cba». 
to  deliver  the  same  to  the  said  freighters  or  their  assigns,  according  to,  and  pj^^'^rs. 
upon  the  terms  of  the  said  charter-party.     And  the  said  plaintiffs  in  fact  say.  Defendant 
that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  (ve-  becomes 
nue)  aforesaid,  the  said  freighters  assigned  to  the  said  defendant,  and  the 
said  defendant  then  and  there  became  and   was  the  assignee  of  the  said  oil  promises. 
cakes  and  cargo,  and  entitled  to  receive  the  same,  and  thereupon,  heretofore, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  Lynn  aforesaid,  in  the  county 
aforesaid,  in  consideration  of  the  premises,  and  that  the  safd  plaintiffs,  at  the 
special  instance  and  request  of  the  said  defendant,  would  deliver  unto  the  said 
defendant,  as  such  assignee,  and  suffer  and  permit  him  to  take  the  said  oil 
cakes  and  cargo,  according  to  the  said  charter-party,  and  perform  and  fulfill 
all  things  in  the  said  charter-party  contained  on  the  said  plaintiffs'  parts  to  be 
performed  and  fulfilled  towards  the  assignee  of  the  said  oil  cakes  and  cargo,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  perform  and  fulfill  all  things  in  the  said  charter-party  contained,  on 
the  part  and  in  behalf  of  the  freighters  and  their  assigns,  to  be  performed 
and  fulfilled.     And  the  said  plaintiffs  aver,  that  they,  confiding  in  the  said  Deliveryof 
promise  and  undertaking  of  the  said  defendants  aforesaid,  afterwards  to  wit,  on  ?^?V^ 
the  day  and  year  last  aforesaid,  at,  {venue)  aforesaid,  did  deliver  to  and  suf- 
fer and  permit  the  said  defendant,  as  such  assignee  as  aforesaid,  to  take  the 
said  oil  cakes  and  cargo,  according  to  the  said  charter-party,  and  the  said 
plaintiffs  have  performed  and  fulfilled  all  things  in  the  said  charter-party  contain- 
ed, on  the  said  plaintiffs'  part  and  behalf  to  be  performed  and  fulfilled.  Yet  the  Breach  in 
said  plaintiffs  in  fact  say,  that  the  said  defendant,  not  regarding  his  said  pro-  ^^^'"{11!^ 
mise  and  undertaking,  but  contriving  and  intending  to  injure  the  said  plaintiffs  the  time 
in  this  behalf,  did  not  nor  would,  within  the  number  of  days  allowed  by  the  al'o^^d. 
said  charter-party  as  aforesaid  in  that  behalf,  load  and  discharge  the  said  oil 
cakes  and  cargo  ;  and  on  the  contrary  thereof  the  said  plaintiffs  in  fact  say, 
that  the  said  freighters  and  the  said  defendant,  kept  and  detained  the  said  ship 
and  vessel  over  and  above  the  said  fourteen  running  days,  and  the  said  eight 
demurrage  days,  at  W.  aforesaid,  for  a  long  time,  to  wit,  for  the  space  of  two 
days,  whereby  the  said  plaintiffs  were  put  to  great  costs,  charges,  and  expen- 
ses, amounting,  to  wit,  to  the  sum  of  jC20,  in  and  about  the  maintaining  and 
keeping  the  master  and  mariners  of  the  said  ship  or  vessel,  and  during  that 
time  lost  and  were  deprived  of  the  use  and  profits  of  the  said  ship  or  vessel, 
to  wit,  at,  &c.  {venue)  aforesaid.     And  the  said  plaintiffs  in  fact  further  say,  Non-pay- 
that  by  reason  of  the  premises,  a  large  sum  of  money,  to  wit,  the  sum  of  £74  roent  of 
188,  became  due  and  payable  to  the  said  plaintiffs,  as  and  for  the  freight  of  the  S^^Jl^ 
said  ship  or  vessel  for  the  voyage  aforesaid,  and  primage  thereon,  according  and  de- 
to  the  terms  of  the  said  charter-party,  to  be  paid  as  in  the  said  charter-party  '"""'•g®* 
is  mentioned  and  agreed  ;  and  a  further  sum  of  jC50,  as  and  for  demurrage, 
for  the  detention  of  the  said  ship  or  vessel,  for  the  days  of  demurrage  in  the 
said  charter-party  mentioned  to  be  paid,  as  therein  mentioned,  to  wit,  at  Lynn 
aforesaid,  in  the  county  aforesaid,  whereof  the  said  defendant  hath  always 
there  had  notice ;    yet  the  said  defendant  not  regarding  his  said  promises  and 
undertaking,  hath  not  yet  paid  the  said  last-mentioned  two  several  sums  of 
money,  or  either  of  them,  or  any  part  thereof,  but  to  pay  the  same,  or  any 
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on  cHiR-  part  thereof  to  the  said  plaintifis,  hath  wholly  neglected  and  refused,  and  6t3^ 
TBR-PAR*   ^^^  neglect  and  refuse,  contraiy  to  his  said  promise  and  undertaking,  to  wit» 
at,  (venue)  aforesaid.     [Add  eofnmon  cinuU$  for  freight  and  demurrage^  as 
ante  J  61, 64 ;  and  a  count  for  the  use  and  hire  of  the  thip^  ae  an<e,  60,  %»orh 
and  labor^  money  countif  account  stated^  and  breach.} 


TIBS. 


OH  .  IX.  ON  WAGERS. 

WAOBRfl. 

On  a  wa-  ^^^  ^^  whereas,  before  and  at  the  time  of  the  making  of  the  agreement  and 
eer  on  a  the  promise  and  undertaking  of  the  *said  defendant  hereinafler  next  mentioned^ 
for  a  hunt-  ^  certain  race  for  hunters'  sweepstakes,  amounting  to  a  large  sum  of  ^money, 

er*B  sweep-  to  wit,  the  sum  of  jg— ,  was  about  to  be  run  over  the  Nottingham  course,  to 

T*227  I  ^*^  ^ ""^^  ^*  ^*®  ^'^^'^  ^^^  ^^^^  expected  that  a  certain  horse  called » 

(x)  See  other  precedents,  post.-'^eme,  impolicy  or  immorality.   3  Chit.  Com.  Law, 

79,  176.— Bro.  Red.  89.— Plead.  A.  97.  143,  82.— Cowp.  37.-3  T.  R.  693.— 1  Salk.  S669 

816.— Morg.  Prec  192.— 1  Wcntw,  100  to  n.— 5    Burr.  2802. — 1  Ld.  Rayro.  69-— 3 

119.— 2  Went.  541,  3,  4.    10  East,  22.- 3  Salk.  14,  176.— 16  East,  161.    A  wagerb». 

T.  R.  693.— 16  East,  150.  tween  voters  on  the  event  of  an  election  (1 

{Horse-raeing,  ktno  Jar  Ugd.-^A  wager  T.  R.  56.-2  D.  &  R.  450).  {  Vide  Bunn  v. 
on  a  horse-race  is  legal,  if  the  sum  bet  do  Riker,  4  Johns.  Rep.  426.  Lansing  v.  Lan- 
Dot  exceed  lOL  and  provided  the  race,  which  smg,  8  Johns.  Rep.  454.  Vischer  «.  Yatoa, 
is  the  subject  of  the  bet,  is  run  for  the  sum  11  Johns.  Rep.  23.  Yates  v.  Foot,  IS 
of  50i.  or  upwards,  or  25/.  deposited  by  each  Johns.  Rep.  1  {  or  in  the  event  of  a  war  (7 
party,  2  Campb.  438.-3  T.  R.  705.— 2  T.  R.  635.— 1  T.  R.  67.-3  B.  &  P.  194)^ 
Stra.  1159.— 2  Wils.  309. — 2  Bla.  Rep.  706.  or  concerning  the  produce  of  the  revenue,  &s 
4  Burr.  2433.-4  T.  R.  1.— 2  B.  &  P.  51.—  of  the  hop-duties  (2  T.  R.  610.— 2  R  &  P. 
9  Ann.  c  14. — 13  Geo.  2.  c  19.  But  horse-  13U),  or  tending  to  inconvenience  or  de- 
races  against  time  on  a  highway,  or  for  a  grade  the  courts  of  justice  (2  Hen.  Bla.  43w 
sUke  of  less  value  than  50/.  are  illegal.  4  —12  East,  247.-3  Caropb.  140.-1  Car.  & 
T.  R.  1.-2  B.  &  P.  51,  54.  P.  613.-1  Ry.  &  Moo.  213.-7  Price,  540,  8 

When  the  game  itself  is  illegal,  then  no  B.  &  Ores.  221.— 6  D.  &  R.  28.— Supra),  or 

action  can  be  maintained  for  a  wsger  re-  concerning  an  abstract  question  of  law  or 

specting  it,  however  small  the  bet.    See  in-  legal  practice,  in  which  the  parties  have  no 

fra.  interest  (12  East,  247),  is  illegal  and  void. 

How  far  a  Judge  may  refuse  to  try  a  too-  A  cock«match,  or  wager  upon  it,  is  illegal. 

ger. — A  Judge  has,  it  seems,  a  right  to  ex-  3  Campb.  140.    So  is  a  wager  on  the  result 

crcise  bis  discretion,  whether  he  will  try  a  of  a  sparring  exhibition.     1  Bing.   1. — 7  J. 

cnu/;e  between  the  parties  relative  to  an  idle  B.  Moore,  212. 

or  frivolous  wager,  as  a  dog-fight,  or  the  A  wager,  prejudicial  to  the  interest  or 

like,  though,  if  he  suffer  it  to  be  tried,  and  feelings  of  a  third  person,  as  on  the  sex  of 

the  >vager  was  not  illegal,  the  verdict  will  a  person,  is  illegal.    Cowp.   729. — 2  Lev. 

rot  be  disturbed.    Per  Abbott,  C.  J.  in  6  I6I. —  1   B.  &  A.  683.    A  wager,  whether 

D.  ^  R.  27. — 1  Ry.  &  Moo.  213. — 1  Car.  &  an  unmarried  woman  has  bad  a  child  was 

P.  G13.  S.  C.    2  a,  Bla.  43.— and  see  Chit,  held  void.    4  Campb.  152.    A  wager  tend- 

Col.  Stat.  vol.  L  419,  notes. — 7  D.  &  R.  130.  ing  to  restrain  marriage  is  void.     10  Elast, 

But  it  should  seem,  that  if  one  of  the  parties  22.    A  wager  on  the  life  of  Bonaparte  was 

to  an  illegal  or  frivolous  wager,  demands  his  held  void.     16  East,  150.     {See  PhiUipe 

deposit  from  the  stakeholder  before  the  event  v.  Ives,  1  Rawle,  36.  }     A  person  may  lay 

has  been  determined,  or  before  the  money  a  wager  upon  bis  own  a^e.    3  Campb.  168. 

has  been^  paid  over,  he  has  a  right  to  insist  There  is  no  illegality  in  Mtting  a  rump  and 

on  the  trial  of  the  cause  in  order  to  recover  dozen.    Id.  ibid. 

^  back  his  money.    Id.  ibid.— 7  Price,  540.— 8  By  the  9  Ann.  c  14.  s.  15.  all  written 

B.  &C.  221. — 6  D.  &  R.  28. — 3   Campb.  securities  given  to  secure  the  payment  of 

140.    2  Younge  ft  Jerv.  156.    Chit.  jun.  on  money  won  at  ony  game  are  void.    See  3 

Contracts,  2d  ed.  394,  395.  Stark.  1.— I  Wils.  220.— 2  Wils.  36.— Chiu 

H^Aol  wagers  legale  or  not. — A  wager  upon  ty  on  Bills,  78,  7th  edit.    But  an  action  of 

on  indifferent  matter,  which  has  no  tenden-  assumpsit  will  lie  to  recover  money  won  at 

cy  to  produce  any  public  mischief  or  individ-  play  at  a  legal  game  not  amounting  to  10/. 

ual  inconvenience,  is  legal;  but  to  make  the  1  Esp.  Rep.  235. 

wager  legal,  the  subject-matter  of  it  must  be  Supposing  the  subject-matter  of  the  wa- 

perfectly  innocent,  and  have  no  tendency  to  gex  to  be  legal,  the  point  must  not  be  certaiA 
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«ad  also  certain  other  horses,  would  run  the  said  race  over  the  said  course,  for        on 
the  flaid  stakes,  to  wit,  at,  &;e.  {venue) ;  and  thereupon,  heretofore,  to  wit,  on,    ^^^*^*' 
&c.  (y)  at,  &c.  {venue)  aforesaid,  it  was  agreed  by  and  between  the  said 

plaintifi*  and  the  said  defendant,  that  if  the  said  horse  called ^  in  running 

the  said  race,  should  beat  the  said  other  horses  which  should  run  the  said  race 
over  the  said  course,  for  the  said  stake,  he  the  said  defendant  should  pay  to 
ihe  said  plaintiff  the  sum  of  £ —  of  lawful  money  of  Great  Britain ;  but  that 

if  the  said  horse  called ,  should  be  beaten  by  any  or  either  of  the  said 

other  horses  which  should  run  as  aforesaid,  he  the  said  plaintiff  should  pay  to 
the  said  defendrjit  the  sum  *of  £ —  of  like  lawful  money.     And  the  said  [  ^229  ] 
agreement  being  so  made  as  afore^id,  afterwards,  to  wit,  on  the  day  and  ^^^^^ 
year  aforesaid,  at,  &c«  {venue)  aforesaid,  in  consideration  thereof,  and  &at  the  (c). 
said  plaintiff,  at  the  special  instance  and  request  of  the  defendant,  had  then 
and  there  undertaken,  and  faithfully  promised  the  said  defendant  to  perform 
and  fulfill  the  said  agreement  in  all  things,  on  the  said  plaintiff's  part  and  be- 
half to  be  performed  and  fulfilled ;  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  perform  and  fulfill  the  said 
agreement  in  all  things,  on  the  said  defendant's  part  and  behalf  to  be  per- 
formed and  fulfilled.     And  the  said  plaintiff  in  fact  saith,  that  afler  the  making  ^^^^ 
of  the  said  agreement,  to  wit,  on  the  day  and  year  aforesaid,  at  the  Netting-  ^^ 

as  to  one  part,  and  conungent  as  to  the  may  maintain  an  action  against  the  loser 

other.    5   Burr.  2802.    But  a  person  who  for  money  paid,  to  recover  the  amount.    3 

lays  a  "wager  cannot  set  it  aside  on   the  Campb.  168. 

ground,  that  at  the-  time  when  it  was  lain  Declaration, — It  is  necessary,  in  an  action 

the  opposite  parly  had  received  information  against  tlic  loser  of  a  wager,  to  state  the 

that  he  was  mistaken :  and  it  is  too  late  for  special  circumstances,  and  the  wager  cannot 

him,  on  bis  discovering  his  mistake,  to  coun-  be  recovered  from  him  under  an  indebitatus 

terroand  the  authority  of  the  stake-holder  count.    6  Mod.  129. — 12  Mod.  81. — 3  Lev. 

to  pay  over  the  money  betted.    4  Campb.  118. — Carth.  338. — Ld.  Ray.  69. — Salk.  23. 

167^— See  5  Burr.  2639.  —3  T.  R.  700.    But  the  stake  may  be  re- 

Jicti^n  to  recover  deposit  money, — It  has  covered  from  the  stake-holder  upon  a  com* 

been  decided,  that  a  stake-holder  is  bound  mon  count  for  money  had  and  received.    6 

to  retain  the  money  till  one  of  the  parties  Mod.  128. — 12  Mod.  81. — In  the  declaration 

be  dearly  entitled  to  receive  it ;  and  if  he  against  the  loser,  mutual  promises  should  in 

unduly  pay  it  over  to  either  party  not  en-  general  be  stated :  and  though  it  has  been 

titled  to  it,  he  will  be  liable  to  repay  the  usual  to  allege  that  a  discourse  was  had,&c. 

■take.    5  Burr.  2639.    But  whilst  tlie  stake  as  in  the  case  of  feigned  issues  (3  T.  R. 

remains  In  the  hands  of  the  stake-holder,  ^^^t  that  form  is  unnecessary,  and   it  is 

either  party  may  sue  him  for  the  stake  he  sufficient  to  state  as  inducement  the  expec- 

depouted.    7  Price,  540.^^  B.  &Crcs.  221.  tationof  the  event  upon  which  the  parties 

And  money  deposited  on  an  illegal  wager  betted,  and  then  to  show  the  agreement,  &c. 

may  be  recovered  by  either  party  from  the  of  the  parties,  with  other  proper  averments 

•take-holder,  before  it  has  been  paid  over,  of  the  events  on  which  the  right  of  the  ac- 

whether  the  wager  has  been  determined  or  tion  depends.     If  a    man  agrees   to    ride 

noL    3  Taunt   282. — 4  Taunt.  474. — 5  T.  without  a  whip  or  stick,  or  other  arms,  an 

R.  405.  ace, — ^3   Esp.  S63,  setnble  contra,  allegation  that  he  rode  without  whip  an^ 

But  an  action  cannot  be  maintained  by  the  stick,  or  other  arms,  is  a  sufficient  averment 

loser  of  an  illegal  wager  after  the  sum  has  of  performance ;  at  least,   it  is  good  after 

been  paid  to  Uie  winner;   for  when  both  verdict.    2  Ld.  Raym.  1366. 

parties  are  particeps  criminiSf  the  rule  is,  Plea. — See  a  plea  of  special   denial  that 

that  in  pari  delicto  potior  est  conditio  possi'  plaintiff  won  the  wager,  1   Wentw.   101  ; 

Willis.    6  T.  R.  975.— 1  East,  96. — 8  East,  but  the  general  issue  is  the  most  usual  plea.  ' 

J81,  in  note,  ace— 7  T.  R.  535,  contra*  (y)  The  day  of  the  wager,  or  about  it. 

Ad  agent  who  is  authorized  only  to  con-  (x)  Where  an  agreement  has  been  stated, 

teaet  itiegal  bets,  cannot,  if  he  loses,  pay  there  seems  to  be  no  occasion  for  the  state- 

the  winner  without  an  express  direction  so  mcnt  of  mutual  promises,  2  New  Rep.  62. 

to  do.    4  Taunt.165.    Where  a  dinner  is  — 3  Bingh.  470,  and  see,  in  general,  as  to 

ordered  *t  a  tavern  by  the  authority  of  two  the  statement  of  mutual  promises,  supra, 

pertone  who  have  laid  a  wager  of  a  rump  ante,  vol.  i.  265. 
4iu)  dozen,  if  the  winner  pays  the  bill,  he 

Vol.  II.  22 
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6if  Iiain  course  BforeBaidi  to  wit,  at,  fee.  {vnue)  aforesaid«  the  said  race  for  tba 
'  said  stakes  was  run  between  the  said  horse  called—,  and  diversy  to  wit, 
other  horses ;  and  that  in  running  the  said  race,  the  said  horse  called 
did  beat  the  said  other  horses  so  running  as  aforesaid,  whereof  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
aforesaid,  had  notice ;  yet  the  said  defendant  not  regarding  the  said  agree* 
ment,  nor  his  said  promise  and  undertaking  so  by  him  made  as  aforesaid,  but 
contriving  and  fraudulently  intending,  crafUIy  and  subtly  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  behalf,  hath  not  as  yet  paid  the  said  sum  of 
jB>— >  or  any  part  thereof  to  the  said  plaintiff,  although  often  requested  so  to 
do ;  but  hath  hitherto  wholly  neglected  "Ind  refused,  and  still  neglects  and  re- 
fuses so  to  do,  to  wit,  at,  &c.  (venue)  aforesaid.— [ijf  the  precise  term$  cf  the 
race,  or  of  the  bet  be  doubtful^  insert  another  epeciid  county  a$id  add  the  coumie 
for  money  h€td  and  received^  and  the  aceowU  stated;  the  first  on  the  supposi' 
turn  of  the  defendant's  having  rueived  the  deposit  money f  and  the  latter  to 
meet  any  admission  of  the  debt.] 


r  *930  3  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreeraeiA 
^■••mes  ''^^  ^®  promise  and  undertaking  of  the  ^said  defendant  hereafter  next  men- 
•grtsment  tioned,  the  said  plaintiff  was  the  owner  and  proprietor  of  a  certain  filly,  and 
^  vJa^  ^^  ^^  defendant  was  the  owner,  and  possessed  of  a  certain  other  fiiiy,  to 
ibrfbited  wit,  at,  &c.  (venue).  And  thereupon,  heretofore,  to  wit,  on,  &c.  (b)  at,  &c 
^3^*^^  (venue)  it  was  agreed  by  and  between  the  said  plaintiff  and  the  said  defen- 
naking       dant,  that  a  race,  to  wit,  a  race  of—  miles  should  be  run  by  and  between  the 

dsfiiult  in   01^  j  fillies  of  them  the  said  plaintiff  and  defendant  at  Chester,  to  wit,  at  the 
nmnuiff 
~  liorie    Chester  races,  to  be  holden  in  the  year  of  our  Lord  ^— -  when  the  said  fillies 


(*)*  respectively  would  be  two  years  old,  for  £ — each,  and  that  one  half  of  that 

sum  should  be  forfeited  by  the  party  making  default,  in  causing  his  filly  to 
run  the  said  race ;  each  of  the  said  fillies  to  cany  eight  stone.  And  the  said 
agreement  being  so  made  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  in  consideration  thereof,  and  that  the 
said  plaintiff,  at  the  special  instance  and  request,  &c.  [Here  state  mutual  prO' 
miseSf  as  antst  228.]    And  the  said  plaintiff  in  fact  saith,  that  although  tte 

Chester  races,  in  the  year  of  our  Lord aforesaid,  were  had  afterwards,  to 

wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  and  the  said  filly 
of  the  said  plaintiff  was  then  and  there  ready  and  prepared  to  run  the  said 
race,  and  for  that  purpose  was  then  and  diere,  to  wit,  on  the  day  and  year 
aforesaid,  duly  started  with  the  said  weight  of  eight  stone,  to  agreed  upon  as 
aforesaid,  and  did  then  and  there  proceed  on  the  said  race ;  yet  the  said  de- 
fendant not  regarding  the  said  agreement,  nor  his  said  promise  and  undertak- 
ing so'by  him  made  as  aforesaid,  then  and  there  wholly  neglected  and  omitted 
to  cause  the  said  filly  of  the  said  defendant  to  run  the  said  race,  and  therein 
whoUy  failed  and  made  default,  and  thereby  the  said  defendant  then  and  there 
forfeited  and  became  liable  to  pay  to  the  said  plaintiff  the  sum  of  £ —  so 
agreed  to  be  forfeited,  as  half  of  the  said  sum  of  £ —  as  aforesaid.    Tet  the 

(a)  See  procading  form  and  notes.    The    covered,  A.  D.  1815. 
•Jbove  tbrm.  after  acveral  objections  taken  to       (b)  The  day  of  the  wagtr,  or  about  U. 
it,  was  held  fttAcient,  and  the  plaintiff  re- 
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mid  defendant*  although  often  requested  ao  to  do»  hath  not  yet  paid  the  samei       om 
or  any  part  tfaereof,  to  the  said  plaintiff,  but  hath  hitherto  altogether  neglected    ^^^^'* 
and  wholly  refused,  and  still  neglects  and  refuses  so  to  do,  to  wit,  at^  &c.  {vp- 
mu)  aforesaid. 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at*  6c«  Seeond 
{venue)  aforesaid,  it  was  agreed  between  the  ^said  plaintiff  and  the  said  de-  staUng  the 
fendant,  that  a  certain  other  filiy  of  the  said  plaintiff,  and  a  certain  other  filly  oontnct 
of  the  said  defendant  should,  at  the  Chester  races,  in  the  year  of  our  Lord       ■■    ^alW.^^'*^ 

aforesaid,  run  a  race  against  each  other,  to  wit,  a  race  of miles,  for  the  [*231  ] 

sum  of  £ —  each,  and  that  in  case  of  default  by  either  the  said  plaintiff  or  the 
said  defendant  in  causing  the  said  race  to  be  run,  the  sum  of  £ —  half  of  the 
said  sum  of  jC — should  be  paid  by  the  party  making  such  default  to  the  other 
of  them.  And  the  said  last-mentioned  agreement  being  so  made  as  afoiesatd, 
Uiereupon,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
aforesaid,  in  consideration  thereof,  and  that  the  said  plaintiff  had  then  and  there 
nndertaken,  &c. — [^Here  state  mutual  promisee j  as  ante^  228.]  And  the  said 
plaintiff  in  fact  saith,  that  although  the  Chester  races,  in  the  year  of  our  Lord 
■'  aforesaid,  were  had  afterwards,  to  wit,  on,  &c.  the  day  and  year  afore* 
said,  at»  &c.  (eenve^  aforesaid,  and  although  he,  the  said  plaintiff,  was  then 
and  there  ready  and  willing  to  perform  and  fulfill  the  said  last-mentioned  agrees 
ment  on  his  part,  and  for  ^t  purpose  did  cause  the  said  last-mentioned  filly 
of  the  said  plaintiff,  to  attend  the  said  races  on  the  day  and  year  last-aforesaid, 
in  order  to  run  the  said  last-mentioned  race,  and  to  proceed  upon  the  same, 
and  to  go  the  distance  so  agreed  upon  as  last  aforesaid,  to  wit,  — — —  miles  to 
wit,  at,  &c.  (temu)  aforesaid ;  yet  the  said  defendant  not  regarding  the  said 
Jast-mentioned  agreement,  nor  his  said  last-mentioned  promise  and  undertak- 
ing, but  contriving  and  intending  craftily  and  subtly  to  deceive  and  defiraud 
the  said  plaintiff  in  this  respect,  wholly  neglected  and  omitted  to  perform  and 
fulfil  his  part  of  the  said  last-mentioned  agreement,  and  neglected  to  cause  or 
procure  his  said  filly  to  be  present,  and  run  the  said  race  as  aforesaid ;  where- 
by, and  by  means  of  the  premises,  he  the  said  defendant  became  liable  and 
OQ£^  to  have  paid  to  the  said  plaintiff  the  sum  of  £ —  as  a  forfeit  for  such  last- 
mentioned  default,  according  to  the  tenor  and  effect  of  the  said  agreement  so 
made  as  last  aforesaid.  But  to  pay  the  same,  or  any  part  thereof,  he  th^  said 
defendant  hath  from  thence  hitherto  wholly  refused  and  neglected,  although  he 
was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  oftentimes  after- 
wards requested  by  the  said  plaintiff  to  pay  the  same,  to  wit,  at,  &c«  (venue) 


And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  Third 
{venue)  aforesaid,  in  consideration  that  the  *said  plaintiff,  at  the  like  special  ^^^J^ 
instance  and  request  of  the  said  defendant,  had  then  and  there  undertaken  promise  to 
and  faithfully  promised  the  said  defendant,  that  the  said  plaintiff  would,  at  the  [^'^'1^^^ 
Chester  races,  then  expected  to  be  holden  in  the  year  of  our  Lord  *—  afore-  ney  by  Um 
said,  cause  and  procure  a  certain  filly  of  the  said  plaintiff,  to  run  a  race  with  ^^7  °^ 
and  against  a  certain  filly  of  the  said  defendant,  for  £ — each,  or  would  forfeit  [«232  ] 
to  the  said  defendant  the  sum  of  £-— he  the  said  defendant  undertook,  and 
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oif        then  and  there  tkitUully  promised  the  said  plaintiff,  that  he«  the  said  defeodk 

WAFERS,    j^i^  would,  at  the  said  Chester  races,  in  the  year  of  our  Lord aforesaid, 

cause  and  procure  a  certain  filly  of  the-  said  defendant,  to  run  a  race  with  and 
against  the  said  hlly  of  the  said  plaintiff,  for  £ —  each,  or  would  forfeit  to  the 
said  plaintiff  the  like  sum  of  jC — •  And  the  said  plaintiff  in  fact  saith,  that  al- 
though he,  the  said  plaintiff,  confiding  in  the  said  last-mentioned  promise  and 
undertaking  of  the  said  defendant  afterwards,  to  wit,  on,  &c.  the  said  Chester 
races  being  then  holden  in  that  year,  did  produce  and  have  ready  the  said  last- 
mentioned  filly  of  the  said  plaintiff,  to  run  the  said  race  with  and  against  such 
filly  of  the  said  defendant  as  aforesaid,  for  the  said  sum  of  jE^ — each,  and  was 
then  and  ihsre,  to  wit,  at,  &c.  {venue)  aforesaid,  ready  and  willing  to  cause  snoh 
filly  to  run  the  same  race ;  whereof  the  said  defendant,  then  and  there,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice  ;  yet  the 
said  defendant,  not  regarding  his  said  last-mentioned  promise  and  undertakiBg* 
did  not,  nor  would  produce,  or  cause  or  procure  the  said  last-mentioned  filly 
of  the  said  defendant,  to  run  the  said  race  with  or  against  the  filly  of  the  said 
plaintiff,  at  the  said  Chester  races,  but  wholly  neglected  and  omitted  so  to  do  ; 
by  means  whereof  he,  the  said  defendant,  then  and  there  forfeited  to  the  said 
l^aintiff  the  said  last-mentioned  sum  of  iS— according  to  the  tenor  and  effect 
of  the  said  lastHnentioned  promise  and  undertaking,  and  became  liable  to  pay, 
and  ought  to  have  paid  the  same  to  the  said  plaintiff;  yet  the  said  defendant, 
not  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriving, 
and  fraudulently  intending,  crafliiy  and  subtly  to  deceive  and  defVaud  the  said 
plaintiff  in  Uiis  respect,  hath  not,  (although  often  requested  so  to  do),  as  yet 
paid  the  said  sum  of  £  —  so  forfeited  as  last  aforesaid,  or  aiiy  part  thereof,  to 
the  said  plaintiff,  but  h&th  hitherto  wholly  neglected  and  refused  so  to  do,  and 
still  doth  neglect  and  refuse,  to  wit,  at,  &c«  {venue)  aforesaid. — [Add  a  cotmi 
on  an  accamt  Hatedf  and  breach.] 

For  money      For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
bettinjat    undertaking  of  the  said  defendant  hereafler  next^mentioned,  a  certain  race  was 

a  horse*      intended,  and  then  shortly  about  to  be  run,  at  a  certain  place  called , 

rRce(c).  ^jj  ijj^  county  of f  by  and  between  a  certain  horse  called  ,  and  a  cer- 
tain horse  called  ,  for  a  certain  piece  of  plate  of  great  value,  to  wit,  of 
the  value  of  jClOO  (d),  to  wit,  at,  &c.  {venue)  and  thereupon,  heretofore,  to 
wit,  on,'&c.  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  said  defendant,  had  then  and  there  undertaken 
[  *2d3  1  .^"^  faithfully  promised  the  said  defendant  *to  pay  him  the  sum  of  £ —  of 

lawful  money  of  Great  Britain,  in  case  the  said  horse  called ^  in  the 

event  of  the  said  race,  should  win  the  said  piece  of  plate,  so  intended  and 
about  to  be  run  for  as  aforesaid,  he  the  said  defendant  undertook,  and  dien 
and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  sum  of  X —  ia 
case  tiie  said  horse  called  ■ '  ■  should  not,  in  the  event  of  the  said  race,  win 
the  said  piece  of  plate,  so  intended  and  about  to  be  run  for  as  aforesaid ;  and 
the  said  plaintiff  in  fact  says,  that  the  said  race,  so  about  to  be  run  as  afore- 

(c)  See  form,  8  Wentw.  545.    See  note    race  must  have  been  for  a  prize  of  50f .  or  up- 
to  form,  ante,  S26.  wards,  4  T.  R.  1 ;  but  25/.  on  each  side  will 

W  See  form  and  note,  ante,  286.    The    suffice,  4  Burr.  8433.    Ante,  886,  note. 
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Mid,  was  afterwards,  to  wit,  on  the  daj  and  year  aforesaid,  accordingl/  run  at       ov 

the  said  place  called,  &c.  by  and  between  the  said  horse  called ,  and  ite    ^^®**^ 

said  horse  called  ,  far  the  said  piece  of  plate  so  intended  and  about  to  be 

run  for  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  that,  in  the  event 

of  the  said  race,  the  said  horse  called did  not  win  the  said  piece  of 

plate,  for  that  the  same  was  then  and  there  won  by  the  said  horse  called ^ 

whereof  die  said  defendant,  on  Ihe  day  and  year  aforesaid,  at,  &c.  {venue)  had 
notice ;  and  by  means  thereof,  and  according  to  the  tenor  and  effect  of  the 
said  promise  and  undertaking,  he  the  said  defendant  then  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of£ —  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested. — [Add  eaunta  far  money  had  and 
TBceivedj  acamaU  ttaledt  and  breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c«  (venue)  a  certain  dis-  0°  ^  ^&* 
ccHirae  was  had  by  and  between  the  said  plaintiff  and  the  said  defendant,  of  fernhig  tho 
and  concerning  the  weight  of  hogs  of  the  said  plaintiff,  and  upon  that  weight  of 

dascourse,  the  said  defendant  then  and  there  ^rmed  that  the  said  hogs  did  ^^'  ^'^' 
not  weigh  seven  stone  a-piece,  one  with  the  other,  which  the  said  plaintiff 
then  and  diere  denied,  and  affirmed  that  the  said  hogs  did  weigh  seven  stone 
a*piece,  one  with  the  other ;  and  thereupon,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  in  consideration  that  the  said 
plaintiflf^  at  the  special  instance  and  request  of  the  said  defendant  then  and 
there  undertook,  and  faithfully  promised  the  said  defendant  to  pay  him  £ —  of 

lawful  money  of  Great  Britain,  if  the  said hogs  did  not  weigh  seven  stone 

a-piece,  one  with  the  other,  upon  weighing  the  same  the  then  next  day ;  he  the 
said  d^endant  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  pay  him  £ —  of  like  lawful  money,  if  the  said hogs  did  *weigh  r  «234  1 

seven  stone  a-piece,  one  with  the  other,  upon  weighing  Ihe  same  the  next  day ; 

and  the  said  plaintiff  in  fiict  saith,  that  &e  said hogs,  upon  the  next  day, 

to  wit,  upon,  &C.  at,  &c.  (venue)  aforesaid,  were  weighed,  and  that  the  said  ■  ■■ 
hogs  thai  and  there,  upon  weighing  the  same  as  aforesaid,  weighed  seven  stone 
a-piece,  one  wi^  the  ether,  whereof  the  said  defendant  afterwards,  to  wit,  upon 
tiM  same  day  and  year  last  aforesaid,  had  notice,  to  wit,  at,  &c.  (venue)  afore- 
said.— [Add  counts  for  money  had  and  received^  and  on  an  account  staiedj 
and  breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (g)  at,  &c.  (ventre)  in  consid-  For  recov- 
eration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defen-  ®>7  ^r  mo- 
dant,  bad  then  and  there  agreed  with,  and  undertaken,  and  faithfully  promised  [h  J  game 
the  said  defendant  to  play  at  a  certain  game,  that  is  to  say,  at  a  certain  game  cal-  of  cribbage 
led  cribbage,  with  the  said  defendant,  and  to  pay  hirn  all  such  sum  and  sums  of  •' '' 
money  as  he,  the  said  plaintiff,  should  lose  to  the  said  defendant,  by  means  of 
his  said  playing  with  the  said  dolVnduit,  he,  the  said  defendant,  then  and  there 
agreed  with,  and  undertook,  and  failhfuliy  promised  the  said  plaintiff  to  play  at 

(e)  See  Plead.   A.   97.     See  note,  ante,  recoverable  in  an  action  of  assumpsit,  see  I 

9K.  Esp.  R.  235,  and  sUt.  9  Aniv  c  14.    8  Bla. 

(/)  Seeprecedents  for  money  lost  at  Rep.  1226|  atite,  8S6,  note, 

whiit,  t  wentw.  543,  644.-2  Sid.  4«5.  (g)  The  day  of  the  gaming,  or  about  it. 
Money  won  fairly  at  play,  If  under  tOU  is 
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<>N  the  said  game,  with  the  said  plaiotifff  and  to  pay  the  said  plaintiff  all  such  sum 
and  sums  of  money  as  he,  the  said  defendant,  should  lose  to  the  said  plaintiff, 
by  means  of  his  so  playing  with  the  said  plaintiff,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested ;  and  the  said  plaintiff  avers,  that  he, 
confiding  in  the  said  promise  and  undertaking,  and  agreement  of  the  said  de- 
fendant, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (vemte) 
aforesaid,  play  at  the  said  game  with  the  said  defendant,  who  did  also  iiketk 
and  there  play  at  the  said  game  with  the  said  plaintiff;  and  also  the  said  de- 
fendant by  means  of  his  so  playing  with  the  said  plaintiff  as  aforesaid,  did  then 
and  there  lose  to  the  said  plaintiff,  who  did  then  and  there  win  of  the  said 
defendant  divers  sums  of  money,  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  jClO ;  yet  the  said  defendant,  although  he  was  then  and  therCf 
and  oflentimes  aflerwc^ds  requested  by  the  said  plaintiff  to  pay  him  the  said 
sum  of  money,  so  by  him  lost  to  the  said  plaintiff  in  manner  aforesaid,  did 
not  nor  would,  when  he  was  so  requested  as  aforesaid,  pay,  nor  hath  he,  at 
any  time  before  or  since,  hitherto  paid  or  caused  to  be  paid  the  said  sum 
of  money  so  by  him  lost  to  the  said  plaintiff  as  aforesaid,  or  any  part  tfaere- 
[«236]  of,  tortile  said  plaintiff,  but  hath  hitherto  wholly  refused,  and  still  refuses 
80  to  do,  to  wit,  at,  ^c.  aforesaid. — [^Add  the  money  cotffi/«,  accousU  Biaiedt 
and  breach.] 
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BD  ISSUBS. 

Feigned  is*  Michaeknae  Term^  1  WHUam  4. 

^o<:lX  ElU,>boraugk. 

at  the  suit  — ^—  (to  wit.)  Be  it  remembered  (^),  that  on  —  next  afler  —  in  thus 
iiw^aru*  same  Term,  before  our  lord  the  *king  at  Westminster,  comes  A.  B.  by  — - 
ners ;  first  his  attorney,  and  brings  into  the  court  of  our  said  lord  the  king,  before  the 
coont  to  ]^g  iiimself,  now  here,  his  certain  bill  against  C.  D.  being  in  the  custody  of 
tioni^        the  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  him- 

?^^''"  self,  of  a  plea  of  trespass  on  the  case  upon  promises  ;  and  there  are  pledges 
debt,  and  ^ 

cocmt  to          W  When  the  issae  is  in  the  Common  tor's  debt,  or  an  act  of  bankruptcy,  or  the 

trv  aet  of  ^l^^^S  ^^re  is  no  memorandum,   but  the  validity  of  a  wiU,  right  of  common,  or  any 

bankrupt-    ^"®  begins  with  the  declaration,  S  Rich,  other  fact ;  for  the  Court  of  Chancery  ought 

evfO           ^*  ^'  '^^* — ^  Wentw.  136.  to  be  yery  cautious  of  deciding  upon  facta, 

rm^A  1        (0  ^^  forms  of  different  feigned  issues,  without  first  directing  an  issue,  9  Yes.  168. 

L    '^^J    post,  837,  &C.     1   Went.  120  to  140.  and  Fentte.->When  the  venue  is  local,  and « 

Index,  vol.  ii. — Plead.   A.  100,    150. — Lil.  fair  trial  cannot  be  had  in  the  proper  county, 

Ent.   45,  65,  66.— S  Rich.  C.  P.  180.— 1  the  question  may,  by  feigned  issue,  be  tried 

Mod.  Ent.  139.  and  Fe]|ned  Issues  in  gen*  in  any  other  county.  Skin.  44. 

eral,  Yin.  Ab.  Feigned  Action  ;  Com.  Dig.  Who  to  be  the  plaintiff  in,  8  Rose,  97. 

tit.  Chancery.    Formerly,  the  feigned  issue  Deelaratiofi, — The  declaration  usually  com- 

was  more  prolix  than  at  present,  see  8  mences  with  an  allegation  that  a  eeriaia 

Saund.  861.    8  Chit.  Gen.  Pract.  358.  discourse  was  had,  k.c  but  in  some  cases, 

^aturt  ofjeigntd  issue. — A  feigned  issue  as  when  a  petitioning  creditor's  debt  is  to 

18  in  the  nature  of  a  wager  (see  the  notes  to  be  tried,  it  is  usual  to  begin  with  an  induce- 

form,  ante,  886,)  between  two  or  more  par-  ment,  as  follows,  1   Wentw.   188 :— '*  Fer 

ties,  invented  to  ascertain  a  matter  in  dis-  that  tehereas  b^ore  and  at  tke  tuiu  ^f  the 

El  between  them,  and  is  either  authorized  making  qf  tke  promise  and  undertaking  ^ 

Bict  of  parliament,  or  directed  by  the  the  said  dtfendant  hereimnfter  next  menUanedf 

rt  of  Chancery^  to  try  the  existence  of  a  certain  eommissUfn  of  bankryptcff  had  heam 

a  faotfut  as  iibovei  or  of  a  petitioning  credi-  and  v>a9  issued  against  the  sM  drfendantt 
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Ibr  the  prosecution,  to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  fol«  on  rsiew* 
lows  in  these  words,  that  is  to  say,  —  (venue)  to  wit,  A.  B.  complains  of  "^  "••''*•• 
C.  D.  being  in  the  custody  of  the  jnarshal  of  the  Marshalsea  of  our  lord 
the  king,  before  the  king  himself. — *For  that  ^ereas,  before  and  at  the  time   [  *237  3 
of  the  making  of  the  promise  and  undertaking  of  the  said  defendants  herein- 
after next  mentioned,  a  certain  joint  commission  of  bankrupt  had  been  and 
was  ipsued  against  the  said  defendants,  to  wit,  at,  &c.  (venue)  and  thereupon 
afterwards,  and  before  the  making  of  the  said  promise  and  undertaking,  to 
wit»  on,  &c.  at,  &c.  (venue)  aforesaid,  a  certain  discourse  was  had  and  moved 
by  and  between  the  said  plaintiffs  and  the  said  defendants,  wherein  a  certain 
question  then  and  there  arose ;  that  is  to  say,  [vhether  ike  md  defendanii 
tsere,  ol  tht  %$9uing  of  ike  said  joint  commtseton,  joinUy  indebted  to  the  said 
plaintiffs^  as  wmining  partrurs  of  E.  F.  late  of  4r<^»  iron  master^  deceased^  in 
the  sum  of  £ —  or  upwards ;]  and  in  that  discourse  the  said  plaintifis  then 
and  there  asserted  and  afiirmed  that  the  said  defendants  were,  &c«  [^saane  as 
the  wards  in  italics  to  the  end]  which  said  assertion  and  affirmation  the  said 
defendants  then  and  there  contradicted  and  denied,  and  then  and  there  assert- 
ed and  affirmed  the  contrary  thereof;  and  thereupon,  afterwardst  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c*  (venue)  aforesaid,  in  consideration  that 
the  said  plaintiffs,  at  the  special  instance  and  request  of  the  said  defendants, 
had  then  and  there  paid  *  to  the  said  defendants  the  sum  of  £6  of  lawful 
money  of  Great  Britain,  they  the  said  defendants  undertook,  igid  then  and 
there  faithfully  promised  the  said  plaintiffs  to  pay  them  the  sum  of  iS  10  of  like 
lawful  money,  if  they  the  said  defendants  were  at  the  issuing,  &c.  [same  as  the 
words  in  ^italics]  And  the  said  plaintiffs  in  fact  say,  that  the  said  defendants  were  [  *  238  ] 
at  the  issuing  of  the  said,  &c.  [same  as  the  words  in  italics']  to  wit,  at,  &c.  (ve- 
ftue)  aforesaid,  whereof  the  said  defendants,  on  the  day  and  year  aforesaid,  at, 
&c.  (venue)  aforesaid,  had  notice,  whereby  they  the  said  defendants  then  and 
there  became  liable  to  pay  and  ought  to  have  paid  to  the  said  plaintiffs  the  sum 
of  jCIO  :  And  whereas  also  after  the  issuing  of  the  said  commission  aeainst  S«<»nd 
(he  said  defendants  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c«  try  act  of 
(venue)  aforesaid,  a  certain  other  discourse  was  had  and  moved  by  and  between  ^nkrupt- 


cy. 


€md  theriupcn  afUrwardt^    and   btfore   the  the  plaintiff  in  ejectmeDt,  had  taken  po»- 

mMng  nf  the  said  promise  and  undertakings  session  of  more  land  than  he  had  recovered 

to  wil,  on,  4^.  of,  ^.  a  certain  dieeouree^  or  not.    Jackson  and    Ostrandor  v.  Has- 

4-e.*'    stating    the    wager    to    have    been  brouck,  5  Johns.  Rep.  366.— 5  Barr.  2673. 

*'  wheiktr  of  the  time  ^  the  iseuing  of  such  Vide  Saunders  v.  Wright,  1  Taunt.  369.  } 

conmuMien  the  said  drfendant  was  indebted  Leave  of  Court  to  try. — The  attempt  to 

io  the  smid   plabUiff  m  the   sum  nf   100^,  try  a  feigned  issue  without  leave  of  the 

Ite.**    See  S  Younge  &  Jerr.  305.     {  On  a  court,  or  the  direction  of  nn  act  of  parlia* 

motion  to  vacate  a  judgment  entered  on  a  ment,  is  a  contempt  of  court,  4  T.  R.  40S ; 

bond  and  warrant  of  attorney,  on  an  alle-  and  trying  a  feigned  issue  without  such  con- 

gation  of  usury  :  if  the  fact  be  put  in  doubt,  sent  is  a  contempt,  and  after  such  trial  the 

a  court  of  eommon  law  may,  in  its  discre-  proceedings  will  be  stayed.    4  T.  R.  40S.— 

lion,  award  a  feigned  issue  to  try  the  fact.  9  East,  381. — 15  East,  309. 

Cook  9.  Jones,  Cowp.  727.     I  Taunu  413.  Other  Points. — As  to  consolidation  of  is- 

— Wardel  9.  Eden,  S  Johns.  Cas.  858.—  sues,  see  5  Taunt.  167. 

Hewit  9.  Fitch,  3  Johns.  Rep.  250.     8  As  to  costs,  Tidd,  9th  edit  986,  7.-8 

Johns.  Cas.  880.    3  Johns.  Rep.  139.    So,  Marsh.  355. 

a  feigned  issue  has  been  awarded  to  try  When  the  whole  issue  need  not  be  proved, 

whether  a  bond  and  warrant  of  attorney,  see  3  Gwill.  on  Tithes,  1880. 

CD  whieh  Ju(%nient  had  been  entered,  were  It  is  said  to  be  projMr  to  inove  the  Court 

forged.    &ing  v.  Shaw,  3  Johns.  Rep.  148.  of  Chancery  for  a  special  jury,  Pre.  Cb.  864. 

So,  an  isaua  will  be  directed  to  try  whether  —3  P.  W.  68.-4  M.  k  S.  195|  6. 
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ojK  nian^  tfi^  iaid  phuntiSs  and  the  said  defendontSv  wfa^ein  a  certain  other  queatioiithan 
BD  lasvBB.  ^^  ^^^  arose,  that  is  to  say,  [u^uther  each  of  them  the  said  defendemU  had^  ni 
any  ftma,  and  when^  at  and  before  the  date  and  sutng  forth  of  the  said  commU' 
aion  of  bankrupt  ieeued  against  the  said  defendants  by  the  said  plaini^s  at 
aforesaid^  committed  any  and  what  act  of  bankruptcy ;]  and  in  that  discoune 
the  said  plaintiffs  then  and  there  asserted  and  affirmed*  that  each  of  them,  (be 
said  defendants,  &.c.  [same  as  the  last  words  in  italics]  which  said  laq|*mett- 
tioned  assertion  and  affirmation  the  said  defendants  then  and  there  denied,  and 
asserted  and  affirmed  to  the  contrary  thereof;  and  thereupon  aflerwarda,  io 
wit,  CD  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideimtiaii 
that  the  said  plaintiffs,  at  the  special  instance  and  request  of  the  said  deleiKi- 
ants,  had  then  and  ihere  paid,  &c.  l*As  in  the  first  cowntfrom  the  asteriA^ 
stating  the  pktinHff*s  payment  of  £&^  and  defendanVs  undertoidngi  and  ooer- 
ring  the  affirmative  of  the  last  ^estion ;  notice  to  defendants^  and  their  Hakik" 
ly,  eu  in  first  county  and  then  conclude  {is  directed  in  note^  ante^  286.] 

r  *2^Q  1  **  -^^^  pleader  frctmin^  the  declaration^  also  frames  the  plea^  and  the  award 
Pieatothc  of  venire^  a«  yoi/ow*.]— -And  the  said  C.  D.  by  E.  F.  his  attoraey,  comes 
first  count,  ^^kd  defends  the  wroijw  and  injury,  when,  &c.  and  says,  that  the  said  A.  B. 
ought  not  to  have  and  mainlain  his  aforoEiiid  action  thereof  against  lum,  be- 
cause, be  snvs,  that  thou(;h  true  it  is  that  the  said  discourse  was  had  and 
moved  by  and  bctv/een  the  said  A.  B.  and  the  said  C.  D.  wberem  the  said 
question  did  arise  as  aforesaid,  and  that  he,  the  said  C.  D.,  did  undertake 
and  promise,  in  manner  and  form  as  the  said  A.  B.  hath  abqive  in  that  behalf 
alleged.  Nevertheless,  tor  plea  in  this  behalf,  the  said  C  D.  saith,  diat  for 
every,  &o.  \negoi%v%ng  the  first  assertion  in  ifalis,']  in  manner  and  form  as 
the  said  A.  B.  hath  above  in  that  behalf  alleged,  and  of  this  the  said  C.  D. 
puts  himself  upon  the  country,  and  the  said  A.  B.  doth  the  like  ;  therefore,  &c. 
{vward  of  venire^  as  in  common  cases.) 

Plea  to         ^^  ^  ^^  ^^  ^^  second  count,  the  said  C.  D.  says,  though  true  it  is,  fee 
second        — -[iSime  as  first  pUa,  negativing  the  question  in  a  second  county  and  conclude 
as  above*^ 


count* 


The  like  to      [Commencement  as  ante^  236.] — For  that  whereas  heretofore,  to  wit,  on,  &c. 

ti^  tradings  at,  &c.  (ventie)  a  certain  discourse   was  had  and  moved  by  and  between  the 

ZqJ^  '"^  said  plaintiff  and  the  said  defendant,  of  and  concerning  a  commission  of 

Dankrapt    bankruptcy  which  had  heretofore,  to  wit,  on,  &c.  {date  of  commission)  been 

^^*  issued  under  the  great  seal  of  Great  Britain,  and  bearing  date  the  same  day 

and  year  last  aforesaid,  against  the  said  defendant,  on  the  petition  of  the  said 

plaintiff,  and  in  that  discourse  a  certain  question  then  and  there  arose,  that  is  to 

say,  [whether  the  said  defendant  wizs  a  trader  within  the  meaning  of  the  statutes 

in  force  concerning  bankrupts^  or  any  of  them^  at  or  before  the  said  date  and 

suing  forth  of  the  said  commission  against  him  or  not;"]  and  in  that  discourse 

the  said  plaintiff  affirmed,  &c. — [Proceed  as  dirscied  in  the  last  precedent^  to 

end  ofpteOi  smd  award  venire  mutatis  mutandis.] 

{k)  See  a  form,  Plead.  A.  100.    See  the  form  directed  ante,  235,  as  to  trying  a  peti- 
tioning creditor's  debt. 
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lOammeneement  a$  taUe^  235.] — ^For  that  wliereaa  heretofore*  to  wit,  on,  fec^        oir 
nt,  &c.  {9emu)  a  certain  diacourse  was  had  and  moved  of  and  coDcerning    '*'^'* 
divers  freehold  estates,  to  wit,  &c  and  of  and  concerning  a  certain  leasehold  peiffnedis- 
estate,  situate  at,  &c.  late  the  estates  of  one  E.  F.  deceased,  and  of  which  sue  out  of 
said  freehold  estates  the  said  £.  F.  deceased,  «on,  Sic.  {the  daU  of  the  wUt)  ^^^^^ 
was  seised  in  his  demesne  as  of  fee,  and  afterwards  died  seised  thereof  f  and  vet  mm  of 
oi  which  said  leasehold  estates  the  said  £.  F.  deceased,  on  the  day  and  year  ^"[^^^'^ 
last-mentioned,  was  possessed,  and  afterwards  died  so  possessed  thereof;  hold  a»- 
suid  also  of  and  concerning  a  certain  paper-writing,  bearing  date,  &c.  {the  Ymlui  1 
daU  of  the  will)  purporting  to  be  a  last  will  and  testament,  and  which  the  said  ^  ^ 

defeadaai  then  and  there  asserted  and  affirmed  was  the  last  will  and  testa- 
metit  of  the  said  £•  F.  deceased,  and  in  that  discourse  a  certain  questioa 
then  and  there  arose,  thai  is  to  say,  [whether  theBaid  E.  F,  deeeastd^  did  hyhiM 
S0id  wUl  deviiB  the  $aid  freehold  and  leasehold  eetatee  or  not ;}  and  upon  that 
discourse  the  said  phdntiff  then  and  there  asserted  and  affiimed,  &c.  [me  mUwf 
336p  to  the  end.] 

[Commeneemeni  as  onfe,  235.] — For  that  whereas,  heretofore,  to  wit,  on.  The  like 
&c.  at,  &C.  a  ceHaia  discourse  was  had  and  moved  by  and  between  the  said  |!^J|[^ 
plaintiff  and  the  said  defendant,  of  and  concerning  him  the  said  plaintiff,  and  in  tiff  was 
that  discourse  a  certain  question  then  and  there  arose,  that  b  to  say,  [wheihir  boirat  l»w 
he  the  foidplainiiff  was  heir  at  law  of  one  E.  F.]  ;  and  thereupon  the  said 
plaintiff  then  and  there  asserted,  &c.  [ew  antef  286,  to  the  end*] 


XI.  ON  AWARDS.  on 

AWABM. 

For  that  whereas,  before  the  making  of  the  promise  and  undertaking  of  the  ^^7^.1'*^^ 

id  defendant  hereinafter  next  mentioned,  ^certain  differences  had  arisen  and  to  an 

were    then  depending  between  the  said  plaintiff  and  the  said  defendant,  award  (m). 

1  *242  J 

(t)  See  a  form,  1  Wentw.  135.  Johns.  Rep.  115.  } 

(m)  See  precedentd,  1  Wentw.  90  to  100,        Debt  on  a  parol  submisaion  ie  frequently 

and  vol.  ii.  Imlez. — S  Rich.  Prac  C  P. —  most  advisable  when  the  award  is  merely 

Mod.  Eou    165. — 1   Saund.  28. — 8  T.  R.  for  the  payment  of  money,  and  the  whole 

671.    For  the  law  relating  to  awards,  see  sum  is  due.    Watoon  on  Awards,  800,1. 

Tidd^s  Prac.  9th  edit.  819  to  845. — Watson  See  a  precedent  in  debt,  S  Saund.  61,  187, 

on   Awards. — Caldw.  on  Awards. — Kyd  on  128.     Also  forms,   post,  395,  8.      But  if 

Awards.— 3  ChiL  Com.  Law,  637.    As  to  there  be  any  other  demand,  more  properly 

other  remedies,  see  Tidd,  9th  edit.  833. —  the  subJ4>ct  of  an  action  of  aenanpsU^  which 

Com.  Dig.  Arbitrament,  I.  1. — 3  Chit.  Com.  may  be  joined   with  the  demand   on  the 

Law,  660  10  665.  award ;  or  if  the  award  were  not  merely 

There  are  early  instances  of  the  action  of  for  the  payment  of  money,  or  for  the  pay^ 

•ssumpait  on  a  parol  submission.     1  Saund.  ment  of  money  by  instafments,  not  all  due, 

28.    8  T.  R.  571.    It  lies  on  an  award  in  or  for  any  collateral  act,  then  the  plaintiff 

pursuance  of  an  order  of  nisi  prtus,  6  East,  should  declare  in  tutumpsU,    8  Saund.  68, 

139;  or  of  a  judge,  or  by  rule  of  court,  4  b.  1.  n.  6.-8  Hen.  Bla.  647.— Ld.  Raym. 

Campb.  17. — 1 1  Mod.  170  ;  and  this,  though  1040.     An  action  of  debt  on  an  award  will 

a  eoUateral  act  be  awarded  to  be  done.    8  not  lie  a^inst  executors  or  administrators 

Ld.  Raym.  1040.  on  an  arbitrament  made  in  the  life* time  of 

Assumpsit  will  lie  for  revoking  a  parol  their  testator  or  intestate,  when  the  sub* 

submission. — 2  Keb.  10, 80, 84. — I  Sid.  281.  mission  was  not  under  seal  because  the  tes* 

When  the  submission  is  by  deed,  the  rem-  tator  or  intestate  might  have  waged  his  law 

edy  is    by  debt  or  covenant,  unless    the  in  such  action.  Cro.  Eiiz.  657,  600. 
award  be  made  after  the  limited  time. — ^3        The  assent  of  a  party  to  submit  a  matter 

T.  R.  688.     {  Vide  Adams  v.  Freeman,  9  to  arbitration  is  a  sufficient  consideration, 

YoL.  II.  23 
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on 


Muinal 
promiaes. 


touching  and  concerniog  (n)  etrtain  booki  before  then  sold  by  the  said  drfend' 
ant  4M  the  agent  of  and  for  tlis  said  plaintiff f  to  wit^  a/,  4re.  (venue)*  And 
thereupon  for  the  putting  an  end  to  the  said  differences,  the  said  plaintiff  aad 
the  said  defendant,  heretofore,  to  wit,  on,  &c*  {date  of  eubmiaeion  or  abotU  U) 
at,  &c«  (venue)  respectively  (o)  submitted  themselves  to  the  award  of  one  £. 
F.  to  be  nuide  between  them,  of  and  concerning  the  said  differences ;  and  in 
consideration  thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant  had  then  and  there  undertaken,  and  faithfully 
promised  (p)  the  said  defendant  to  perform  and  fulfill  the  award  of  the  said 
£•  F*  to  be  so  made  between  the  said  plaintiff  and  defendant,  of  and  coacem- 
ing  the  said  differences  in  all  things  therein  contained,  on  the  said  plaintiff's 
part  and  behalf,  to  be  performed  and  fulfilled,  he  the  said  defendant  undertook* 
[  *243  ]  and  *then  and  there  faithfully  promised  the  said  plaintiff  to  perform  and  fulfill 
the  said  award  in  all  things  therein  contained,  on  the  said  defendant's  part  and 
behalf  to  be  perfonned  and  fulfilled*  And  the  said  plaintiff  in  fact  saith,  that 
the  said  £.  F.  having  taken  upon  himself  the  burthen  of  the  said  arbitrament 
afterwards,  to  wit,  on,  &c.  (date  of  awards  or  about  it)  at,  &c.  (venue)  afore- 
said, made  his  certain  award  (q)  between  the  said  plaintiff  and  the  said  de- 
fendant, of  and  concerning  the  said  differences  (r),  and  did  thereby  award  (e) 
that  the  said  defendant  should,  on,  k.c,  pay  to  the  said  plaintiff  the  som  of 
£100,  in  full  satisfaction  and  discharge  of  the  said  matters  in  difference.  Of 
which  said  award  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice  (t).  And  although  be  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  was  requested  (ti)  by  the  said  plaintiff  to  pay  him  the  said  sum  of 


The 
award* 


Breath. 


cTen  though  he  had  no  cause  of  action.  1 
Leon.  10.3. — 4  Leon.  31. —  {  Vide  Shephard 
V.  WatrouB,  3  Cnines*  Rep.  166  (I). } 

As  to  how  far  the  irregularity  of  the  pro- 
ceedings on  the  reference  may  be  set  up  as 
a  defence,  s^e  Watson  on  Awards,  S22,  de- 
nying the  correctness  of  the  law  laid  down 
in  2  Phil.  Evid.  107.  See  also  1  R.  &  M.  N. 
P.C.  17. 

(n)  Or,  **  divers  mwa  of  money  due  and 
owing  from  the  said  defendant  to  the  said 
plaintiff^  But  it  seems  the  declaration  may 
either  state  or  omit  the  subject-matter  of  the 
dispute,  though  it  is  more  usual  to  state  it. 
t  Saund.  61  h.  n.  1. 

(o)  Declarations  on  awards  must  stata  a 
mutual  submission.  If  the  action  were 
brought  on  an  arbitration  bond,  it  is  other- 
wise, for  the  defendant,  by  praying  oyer, 
shows  that  there  was  a  mutual  submission. 
S  Saund.  61  h.  n.  2.-2  Stra.  923. 

(p)  The  mutual  submission  implies  mu- 
tual promises  to  observe  the  award.  11 
Mod.  170. 

(q)  The  award  in  pleading  must  be  stated 
to  have  been  made  agreeably  to  the  submis- 
sion— as  if  the  submission  were,  "  so  that  the 
award  be  made  in  terirtng,"  &c  it  must  be 
stated  to  have  been  so  made.  8  Saund.  62, 
n.  3.-2  Marsh,  304. 


(r)  What  is  a  sufficient  allegation  that  it 
was  so  made,  see  2  Vent.  242. — Kyd  on 
Awards,  291. 

(9)  Here  set  forth  the  award  in  its  legal 
effect  or  literal  words.  The  plaintiff  need 
not,  in  a  declaration,  state  more  of  the  award 
than  is  relative  to  his  case.  Where  there  is 
a  condition  precedent,  which  qualifies  the 
terms  of  the  award,  and^the  performance  of 
it,  it  must  be  averred.  2  Saund.  62  b.  n.  5. 
—I  Burr.  278.— I  Salk.  72.  {  Vide  Mc  Kins- 
try  V.  Solomons,  2  Johns.  Rep.  57.  } 

(t)  This  avennent  is  in  general  unneces- 
sary ;  for  one  party  is  as  much  bound  to 
take  notice  of  the  award  as  the  other,  unless 
the  stipulation  be,  that  the  award  shall  be 
notified  to  the  parties,  in  which  case  notice 
must  be  averred.  2  Saund.  62  a.  n.  4. 
S  Sed  vide  9  Mass.  Rep.  198, 200.  } 

(«)  Sometimes  a  reouest  to  perform  the 
awsrd  is  necessary  fand  in  a  late  case,  where 
an  award  directed  that  one  of  the  parties  to 
the  submission  should  pay  the  expenses  of 
the  reference,  and  that  the  other  should  repay 
them  on  demand,  and  the  party  directed  hav- 
ing paid  them  made  an  affidavit  on  debt 
against  the  other  party,  alleging  such  pay- 
ment, but  not  stating  any  demand  of  repay- 
menr,  it  was  held  this  was  not  sufficienL  7 
B.  &  Ores.  494.     1  M.  ft  R.  324.  &  C 


(I)  {  Mitchell  V.  Bush,  7  Cow.  Rep.  187,  and  the  cases  there  cited«  { 
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jClOOt  according  to  the  tenor  and  effect  of  the  said  award,  and  hia  said  J|« 
promise  and  undertaking ;  yet  the  said  defendant  not  regarding  his  said  pro- 
mise and  undertaking,  but  contriving  and  fraudulently  intending,  crafUly  and 
subtly  to  deceive  and  defraud  the  said  plaintiifin  this  behalf,  did  not,  nor  would, 
on  the  day  and  year  last  aforesaid,  or  when  he  was  so  requested  as  aforesaid, 
or  at  any  time  afterwards  (10),  pay  the  said  sum  of  (£100),  or  any  part  thereof, 
to  the  said  plaintiff*,  but  hath  hitherto  wholly  neglected  and  refused,  and  still 
neglects  and  refuses  so  to  do,  to  wit,  at,  &;c.  (ventie)  aforesaid. — [^Add  inde* 
hiUUvs  count,  a$  anie,  89,  and  counts  on  tke  plaintiff  *s  original  demand  refir^ 
red  to  arlntroHon-^tke  account  stated — and  breach  {x)"}. 


XII.  ON  JUDGMENTS.  •»  ''»•- 

MmVTf. 

For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  at  a  supreme  court  ^^.^  ^^ 
of  judicature  of  our  aovereign  lord  the  king,  ^holden  at  (the  town  of  St  judgment 

tf)- 

(w)  Let  this  breach  deny  the  performance  should  seem  that  the  judgment  of  an  it\f€rier  f  *244 1 

of  the  award  in  the  words  thereof.  court  in  England,  whether  of  record  or  not, 

(x)  It  baa  been  deckled*  that  the  aword,  is  eonelusiYe  and  ineoittrovertible  between 
when  there  is  a  parol  submission,  may  in  the  same  parties,  upon  the  same  subjecl* 
most  cases  be  given  in  evidence  under  the  matter,  provided,  upon  the  face  of  the  pro- 
common  ooont  founded  on  the  original  debt,  ceedings,  it  appears  to  haye  been  thirly  and 
or  on  the  account  stated.  And  it  is  no  bar  justly  obtained.  8  Burr.  1009.  2  Bingjb 
to  such  action,  that  it  only  settles  the  amount  816. — I  Stark.  Evid.  808 ;  but  see  Dougl.  6. 
of  claim,  Allen  9.  Milner,  8  Cromp.  &  Jerr.  But  the  judgment  of  an  inferior  court  may 
47.  3  Tyr.  113;  1  Price,  P.O.  148;  Peake  be  controverted  where  it  appears  the  pro* 
C.  N.  P.  887. — 1  Esp.  Rep.  194.  377. — 5  T>  ceedings  have  been  bad  in  law,  as  where  a 
R.  •.— Tidd's  Prac  9th  edit.  834.  summons  and  attachment  was  issued  against 

(y)  See  other  precedents,  Doug.  4,  note  8.  defendant  at  the  same  time,  returnable  at 

An  action  will  lie  in  one  court  on  a  judgment  the  same  time,  and  to  which  the  defendant 

obtained  in  another;  for  a  judgment  pro-  never  appeared.    3  B.  &  Ores.  778.    5  D.  it 

nounced  by  a  eonrtof  competent  jurisdiction,  R.  719,  S.  C. ;  and  it  seems  that  the  judgw 

creates  a  debt  all  over  the  kingdom,  Gilb.  ment  of  an  inferior  court,  though  it  cannot 

Debt,  398,   393.    According  to  Martin  v.  be  controverted,    may  yet  be  avoided  by 

Nicholls,  3  Simons,  458,  and    Becquet  v.  proof  that  the  cause  of  action  did  not  arise 

McCarthy,  8  B.  &  Adolp.  954,  a  foreign  within  the  jurisdiction  of  the  court.  WiUei^ 

judgment  is  conclusive,  unless  on  the  face  36,  n. — 8  Bingh.  813.  ted  query, 
of  it,  the  proceeding  has  been  against  law  and        As  to  the  conclusive  qualities  of  a  foreign 

reason.    But  see  Frankland  v.   McGusle,  judgment,  it  seems,  that  if  it  be  given  in  a 

Knapp*s  Rep.  in  Privy  Council,  874  to  310.  court  of  competent  jurisdiction,  on  a  ques> 

Form  of  remedy,  ^c. — Assumpsit  or  debt  tion  cognizable  by  the  law  of  the  country, 

will  lie  here  on  a  judgment  of  a  court  not  of  end  appear  on  the  face  of  it  to  be  consonant 

record,  or  on  a  foreign  judgment  Doug.  1. —  to  the  justice  of  the  case,  and  be  also  con* 

4  T.  R.  493.    3  Taunu  85,  n.  or  on  an  Irish  elusive  by  the  law  of  the  foreign  country,  it 

judgfloent,  whether  before  or  since  the  Union,  will  be  conclusive  here  also,  upon  the  same 

6  B.  &  Cres.  411. — 5  East,  473;  or  on  a  question  between  the  same  parties.    1  Yea. 

Scotch  decree,  obtained  in  absence  against  a  159. — 8  Stra.  733. — 8  Bingh.  380.^-4  B.Jkf 

native  of  Scotland,  for  a  debt  contracted  in  Cres.  637.^  M.  &  S.  80 ;  and  unless  the 

Scotland,  I  Moo.  &  Pay.  663.    4  Bingh.  686.  contrary  be  shown,  the  court  will  presume 

8.  C.  ante,  vol.  i.  89,  95.    An  action  is  not  that  the  decision  in  a  foreign  court  is  conso- 

maintainable  on  a  decree  of  a  court  of  equity,  nant  to  the  justice  of  the  case.  3  BIng.  353. 

3  B.  Al  a.  58  (1) ;  and  see  ante,  toI.  i.  100.  If  it  appears  on  the  face  of  the  proceedings 

Debt  is  the  usual  and  preferable  form  of  ac-  that  the  judgment  is  founded  in  injustice, 

tion,  unless  there  be  another  demand  recover-  as  where  defendant  was  not  summoned  and 

able  only  in  assumpsit,  Dougl.  5.  Post.  did  not  appear,  such  judgment  would  not  be 

In  an  action  on  a  judgment,  pronounced  conclasive.     9  East,  198. — 1   Campb.  63. — 
by  an  English  Court  of  record,  the  decision     1  Stark.  125. 
cannot  be  impeached.  Doug.    5.    And   it        DeclaraH4m.^lt  is  necessary  to  set  forth 

(1)  {  An  action  at  law  is  mainuinable  in  Pennsylvania  upon  a  decree  of  a  Court  of 
Equity  of  a  sisur  state  for  the  payment  of  money.  Eyans,  adm.  v.  Evanf|  9  Sergi  Ifc 
Rawle,  868.  { 
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OM  jfiDo-  Jcgp  aod  La  Yeza,]  in  and  for  tbe  khuid  of  Jamaica,  and  witbin  Ae  ji 

VKifT*.    ^i^Hqq  q£  iIiq  goi^  courtt  to  wit,  at,  &c.  {vmnu)  m  thia  action,  lieretofore»  to  wit, 

on,  &c*  {day  of  the  judgmmU  or  uhoui  tl,)  before  tbe  bonorable  — ,  chief 

judge  of  the  said  court,  and  hia  associates,  then  sitting  judges  of  the  same 

court,  by  tbe  consideration  and  judgment  of  the  same  court,  recovered  against 

[  *245  1  ^  ^i<I  defendant,  (by  tbe  name  and  addition  of,  &c.  [aa  in  *ilu  judgtnentf 
and  then  $et  out  the  judgment^  which  may  be  as  follows :  ] — As  well  a  certain 
sum  of  money,  to  wit,  (£1024.  14».  7id.)  current  money  of  the  ^aid  island 
of  Jamaica,^  with  interest  on  jC829.  19^.  6d*  current  money  of  the  said  island, 
from  the  10th  day  of  April  then  next  ensuing,  for  their  damages  which  they 
had  sustained  by  and  on  occasion  of  the  non-performance  of  certain  promises 
and  undertakings  before  that  time  made  by  the  said  defendant  to  the  said 
plaintiff,  as  also  the  sum  of  £14.  14«.  current  money  of  the  said  island,  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended*  to  the 
^d  plaintiff,  by  the  said  court  there,  of  their  own  assent  adjudged,  whereof 
tb^  sai^  d^endant  was  convicted,  which  said  judgment  still  remains  in  that 
behalf  in  full  force  and  effect  not  in  anywise  satisfied,  reversed,  or  annulled, 
to  wit,  at,  &c.  (venue)  aforesaid ;  and  the  said  plaintiff  in  fact  says,  that  no 
execution  hath  as  yet  been  obtained  of  or  upon  the  said  judgment,  and  that 
the  damages,  costs,  and  charges  aforesaid,  in  form  aforesaid  recovered,  are  of 
great  value,  to  wit,  of  the  value  of  £ —  of  lawful  money  of  Great  Briuun,  to 
wit,  at  {venue)  aforesaid ;  by  means  of  which  said  several  premises  the  said 
defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said 
last-mentioned  sum  of  money,  when  he  the  said  defendant  should  be  thereun- 
to a^rwards  requested ;  and  being  so  liable,  and  the  said  last-mentioned 
sum  of  money  being  and  remaining  wholly  due  and  unpaid,  he  the  said  de- 
fendant aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &,c*  {venue) 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  pay  him  the  said  last-mentioned  sum  of  money,  when  he  the  said  defendant 
should  be  thereunto  aflerwards  requested. — \^Add  counts  for  the  original  debi 
for  which  the  judgment  was  recovered^  account  staiedf  and  usual  breach.] 

On  a             For  that  whereas  heretofore,  to  wit,  on,  &c.  {date  of  decree^  or  abont  ii)  a 
Scotch  de- 
cree at  suit  with  certainty  the  parties  to  the  judgment,  Plea, — Though  the  plaintiff  should  erro- 
of  aeng-    hd^  ^^e  Term  in  which  it  was  recovered,  neously  or  unnecessarily  conclude  the  state- 
u^^^  •       Com.  Dig.  Pleader,  8  W.  IS.    And  if  the  mentofa  judgment  which  is  not  matter  of 
oankmpt    Judgment  was  given  in  the  Common  Pleas,  record  or  a  foreign  judgment  with  a  proui 
{*)•             or  an  inferior  court,  it  is  advisable  to  state  ptUtt  ptr  recordwn,  the  defendant  cannot 
the   names  of   the  judges  and   suitors,  id.  plead  nul  titl  record^  and  the  erroneous  con- 
Utid.  Carth.  86. — 2  East,  363.  Tbe  omission  elusion    must    be  rejected    as  surplusage, 
of  this  will  be  aided  by  verdict,  id,  ibid.  Doug.  1.    And  although  since  the  Union, 
The  plaintiff  need  not  show  the  ground  of  the  plea  of  nul  tiel  record,  concluding  to  the 
the  judgment,  and  any  matter  which  affects  country,  has   been  adopted  to  an  action  of 
its  validity  must  be  ii  sisted  upon  by  thede-  assumpsit  on  an  Irish   judgment,   5   East, 
fendant,  Dougl.  1.    It  is  unnecessary  to  al-  473,  9  Price,   1,  yet,  since  ihe  decision  in  4 
lege  that  ihe  judgment  remained  unsatis-  B.  &   Cres.  411,   tbe  correctness  of  such  n 
iled,  1  Saund.  330,  note  4.     It  is  expedient  to  plea  seems  more  than  questionable,  ftir  an 
add  counts  for  the  debt  upon  which  the  judg-  Irish  judgment  is  no  record  here  (1). 
ment  was  founded,  ihat  the  plaintiff  may  be  (s)  That  assumpsit  lies,  see    I  M.  1^  P. 
enabled  to  recover  upon  these,  if  the  judg-  663.-4  Bingh.  686.  S.  C.  and  see  the  notoa, 
ment  should  be  impeached  with  success.  ante,  243  a. 
_      .    .       •  ,     —  - 

(I)    {  As  to  the  plea  of  the  statute  of  limitations  in  actions  upon  foreign  judgments, 
Richards  «.  Bicltley,  13  Serg.  &  Rawle,  495,  and  the  J^eto  York  cases  there  cited.  { 
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c^tain  decree  was  made  and  pronouneed  in  and  by  the  court  of  our  Lord  the  on  iodo- 
Ihea  King  before  the  Lords  of  Council  and  Session  at  Edinburgh^  in  that  '""*'* 
{Murt  of  the  United  Kingdom  of  Great  Britain  and  Jrdand^  called  Scatkmdt 
to  witv  aif  &c.  {v9mu  in  ikis  action)  in  and  concerning  a  certain  action  then 
depending  in  the  same  Court,  at  the  instance  of  J.  S.  and  R*  S«  before  they 
became  bankruptsv  agaiqst  the  said  defendant,  whereby  the  Lords  of  Councd 
and  session  aforesaid,  did  then  and  there  decree  and  ordain  the  said  defend- 
aat,  to  make  payment  to  the  said  J.  S.  and  R«  S.  before  they  became  bank* 
nipts  as  aforesaid,  of  a  certain  sum  of  money,  to  wit,  the  sura  of  ( j&447,  6$* 
3^^)  sterling  money  of  Great  Britain^  and  annual  rent,  that  is  to  say,  legal 
interest  thereof,  from  a  certain  day,  to  wit,  the  (18/4  day  of  A*oeem6«r,  1801,) 
and  until  payment,  together  with  the  sum  of  (£60)  of  like  sterling  money«  as 
the  expense  of  process,  besides  the  sum  of  (£'i.  Os.  O^^d.)  sterling  money  of 
Great  JBrtfatn,  being  the  full  dues  of  extracting  that  decree,  as  by  the  said 
<lecree  remaining  in  the  Court  of  Session  at  Edinburgh  aforesaid,  more  fully 
f4ppears,  which  said  decree  remains  in  full  force  and  wholly  unsatisfied,  where* 
by  the  said  defendant  became  liable  to  pay  to  the  said  J.  S.  and  &•  S«  before 
they  became  bankrupts  as  aforesaid,  the  said  sums  of  money,  so  decreed  to 
be  paid  as  aforesaid,  together  with  such  interest  as  aforesaid,  on  the  said  sum 
of  (£447.  6$,  3d.)  according  to  the  said  decree,  when  he  the  said  defendant 
ahoold  be  thereunto  aflerwards  requested.  And  being  so  liable,  the  said  de- 
fendant, in  consideration  thereof,  to  wit,  on,  &,c.  (any  day  before  the  bank* 
ruptey)  to  wit,  at  {venue)  aforesaid,  uodertodc,  and  then  and  there  faithfully 
promised  the  said  J.  S.  and  R.  S.  before  they  became  bankrupts  as  aforesaid, 
to  pay  them  the  said  sums  of  money,  so  decreed  to  be  paid  as  aforesaid, 
together  with  such  interest  as  aforesaid,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested. — [Jidd  counte  for  the  original  debtffor  which 
the  decree  was  gtoen,  accouiU  etatedt  and  breach.] 


XIIL  FOR  LEGACIES. 

FOR 
LB0ACIB8. 

Foi  that  whereas  one  E.   F.  heretofore,  to  wit,  on,  &;c.  {date  of  toti/,  or  Afainatan 

about  it)  at,  &c.  {venue)  by  his  last  will  and  testament,  in  writing,  did  (amongst  executor 

other  things)  give  and  bequeath  unto  plaintiff  the  sum  of  £ —  if  he  the  said  g^j,^  ^'^ 

payalega* 

(a)  No  action  at  law  lies  against  an  ex-  ance,  or  tha  like,  the  exocutor  may,  in  that  cy  in  ooiv> 

eeator  to  enforce  the  payment  of  a  pecunia*  case,  be  sued,  5  T.  R.  693. — 2  Lev.  3. — I  sideratioa 

ry  legacy,  he  acting  as  such,  and  retaining  Saund.  810,  n.  1.— 7  T.  R.  350,  note. — ^2  of  forbear- 

tM  aam  in  his  bands  as  a  trustee  for  tba  Saund.  136.«Toller,  465.    See  I  Chiu  Gen.  anee  (a). 

firty  entitled  to  receive  it,  5  T.  R.  690.—  Pract.  552.     And  when  the  pecuniary  lega- 

teke,  73. — 1  Sid.  45,  6. — 1   Lord  Raym.  cy  can  no  longer  be  considered  as  retained 

t3,  4(1)>    The  remedy  of  the  legatee  in  by  the  executors,  in  their  character  of  exec- 

•aeh  a  case  is  in  a  court  of  equity.    But  utors,  it  may  be  recovered  from  them  by 

die  legatee  of  a  tpeeific  ehaUel  may  recover  action  at  law,  as  where  the   plaintiff,  and 

it  after  the  executor,  has  asaented  to  the  three  others,  being  residuary  legatees  under 

bequest,  3  East,  120.    And  if  the  executor  the  will  of  one  T.  P.  the  defendants,  as  the 

•xprsasly  promise,  (by  writing,  according  executors  named  in  the  will,  aocoiinted  with 

to  the  Statute  of  Frauds,)  to  pay  in  respect  them,  and  having  paid  to  the  latter  the  res- 

of  any  new  eonsM^eration,  such  as  fortiear-  pective  sums  due  to  them  thereon,    took 

(t)  { Mier  in  Jfna   York  and  Pennsytvania,  where  the  action  is  given  by  statute* 
Dswitt  a.  Seboonmaker,  2  Johns.  Rep.  263.    Wilson  r.  WilsoOi  3  Bion.  559.  { 
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roK  plaintiff  ^should  be  living  at  the  time  of  the  said  £.  F.'s  death,  and  of  his  said 
I.B0ACIB8.  1^^  ^iij  ^^  testament  {let  ihia  twermeni  agree  vfith  the  bequett]  and  made 
the  said  defendant  one  of  the  executors  thereof,  and  the  said  £•  F.  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  died  without  altering  or 
revoking  his  said  will,  as  to  the  said  bequest ;  and  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at.  Sec.  (venue)  aforesaid,  took 
upon  himself  the  burden  of  the  execution  of  the  said  will :  and  the  said  plain- 
tiff further  says,  that  divers  goods  and  chattels  of  the  said  £.  F.  of  great  val- 
ue, to  wit,  of  £ —  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  S^c 
{venue)  came  to  the  hands  and  possession  of  the  said  defendant  to  be  admin- 
istered,  which  said  goods  and  chattels  were  more  than  sufficient  to  pay  the 
just  debts  and  legacies,  and  funeral  expenses  of  the  said  £•  F.  and  the 
charges  of  proving  the  said  will,  to  wit,  at,  &c.  {venue)  aforesaid,  of  all  whidi 
said  several  premises  the  said  defendant  then  and  there  had  notice ;  by  reason 
of  which  said  premises  the  said  defendant  then  and  there  became  liable  to  pay 
to  the  said  plaintiff  the  said  sum  of  £ —  so  bequeathed  by  the  said  £•  F. 
as  aforesaid ;  and  being  so  liable  he  the  said  defendant,  in  consideration 
thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant  would  {here  etate  the  consideration  and  promise^  according  to 
thefact^  and  xehieh  may  be  (Atw,]  forbear  to  proceed  against  the  said  defendant 
[  *247  ]  «for  recovery  of  the  said  sum  of  jC*— *  so  bequeathed  as  aforesaid,  for  six 
months  then  next  following,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  £ — so 
bequeathed  by  the  said  £.  F.  as  aforesaid  ;  and  the  said  plaintiff  avers,  thai 
he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  so 
made  as  aforesaid,  did  {here  state  the  plaintiff  *8  performance  of  the  consider'- 
alton,  which  may  be  thus,)  forbear  and  give  time  to  the  said  defendant  for  the 
payment  of  the  said  sum  of  £ — ,  for  upwards  of  six  months  after  the  making 
of  the  said  promise  and  undertaking  of  the  said  defendant,  to  wit,  at,  &c« 
{venue)  aforesaid,  whereof  the  said  defendant  afterwards,  to  wit,  on,  &c.  there 
had  notice ;  and  thereby,  and  according  to  the  tenor  and  effect  of  the  said 
promise  and  undertaking,  he  the  said  defendant  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  £ —  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested. — {Add  money  counts^  account  stated^  and  frreocA.] 


roR  coK.  XIT.  FOR  CONTRIBUTIONS  TO  PARTY-WALLS. 

TEIBU* 

^PAiiTT*^       For  that  whereas,  after  the  making  of  a  certain  act  of  parliament  made 

WALLS,    and  passed  in  the  14th  year  of  the  reign  of  our  sovereign  lord  the  late 

ODl40eo. 

S.  c«  78.  8.  from  them  and  the  plaintiff  a  release,  but  the  defendant  had  asaets  at  the  time  of  the 

41  (6),  for  did  not  pay  the  plaintiff  his  share,  he  hay-  promise,   9  Co.  94. — S  8annd.   137  c— 1 

ing  consented  to  allow  it  to  remain  in  their  8aund.  SlO  n.    See  3  Chit.  Qen.  Pract.  466^ 

hands,  it  was  held  he  might  recover  it  from  467,  498,  499,  as  to  the  excellent  and  auiii* 

them    by  sction.     1  Moore  &  Pay.  209.  mary  remedy  for  a  pecuniary  legacy  in  the 

The  plamtiff,  in  that  case,  declared  special-  court  of  Ardies. 

ly,  bat  it  should  seem  the  common  counts,  (6)  See  Uie  notes,  ante,  54;  Chit.  Col. 

for  money  lent,  had  and  received,  and  ao-  Stat.  vol.  i.  187,  see  other  forms,  1  Wentw. 

count  stated,  would  have  sufficed.    It  is  not  184. — 3  Id.  688,  and  post.    It  should  aeam 

necessary  to  aver  in  the  declaration,  that  that  plaintiff  might  recover  on  the  common 


spsciAL  counts.  347 

I 

George  the  Third,  to  wit,  on,  &c«  a  certain  old  party-wall  had  been  pull-   'or  ooir* 

ed  down,  and  a  certain  other  party  wall  built  in  lieu  thereof,  by  and  at  the  Turns  ^to 

expense  of  the  said  plaintiflT,  agreeably  to  the  directions  of  the  said  Stat-     party- 

ute,  between  a  certain  house  and  building  of  the  said  plaintiff,  situate  and    ^^^^^' 

being  in  the  parish  of,  &;c.  and  a  certain  other  building  adjoining  thereto,  ti^^^z-^^ 

being  of  the  same  rate  or  class  of  building  as  the  said  house  and  building  of  pense  of 

the  said  plaintiff;  and  the  said  defendant,  at  the  time  of  pulling  down  the  said  §^^°^ 

old  party*wall,  and  of  building  and  finishing  the  said  new  party-wall,  was  the  old  wall, 

owner  of  and  entitled  to  the  improved  rent  of  the  said  house  and  buildineso  ?"^  ^^^^ 

,  ing  a  pa^ 

adjoining  the  said  house  and  building  of  the  said  plaintiff  as  aforesaid,  and  ty*wali 

upon  that  occasion  the  said  defendant  then  and  there  made  use  of  the  last-  ^^^  }^ 

mentioned  party-wall  so  built  by  the  said  plaintiff,  to  wit,  at,  &c.  {vmue)  afore-  ings  were 

of  the 

count  for  money  paid.    5  T.  R.  ISO.— 8  T.  SeedT.  R.  814.    ST.  R.  461.    And  a  ten-  same   rate 

R.  604.-— Corny n  on  Cont.  407.  ant  who  rebuilds  a  bouse  without  a  lease,  or  class. 

To  enable  the  plaintiff  to  recover  the  or  agreement  for  a  lease,  and  in  so  doing 
contribution,  be  must  be  prepared  to  prove,  makes  use  of  the  party-wall  of  the  adjoining 
that  in  every  respect  his  prweedings  have  bouse,  cannot  be  sued  for  half  the  cost  as 
been  regular  within  the  Building  act,  14  owner  of  the  improved  rent,  though  the 
Geo.  3.  c  78. — 10  East,  S27.  But  the  for-  house  was  worth  60^  per  annunif  and  he  af- 
malitiea  as  to  notices,  &c.  required  by  the  terwards,  in  consideration  of  the  rebuilding, 
Act,  may  be  dispensed  with  by  agreement  obtained  a  beneficial  lease  at  the  low  ground- 
between  the  parties,  5  T.  R.  130. — Holt,  C.  rent  of  less  than  seven  guineas  per  annum, 
N.  P.  321.— 7  Taunt.  158.— 2  Marsh.  435,  6  Taunt.  249.  So  where  the  lessee  has  sold 
S.  C«.  In  Readay  v.  Barnard,  June  8ih,  his  term  for  a  lar|;e  sum  in  gross,  and  not 
1827,  K.  B.  at  Westminster,  Chit.  Col.  Stat,  underlet,  the  origmal  lessor  Is  still  liable  to 
▼ol.  i.  129,  n.  g.  Lord  Tenterden  held,  that  pay  the  moiety.  3  T. -R.  458  ;  and  it  seems 
an  account  of  what  the  defendant  is  liable  that  the  dUta  ascribed  to  Gibbs,  C.  J.  in  2 
to  pay  must  be  delivered  to  him,  as  required  Marsh.  R.  436,  and  to  Lord  Kenyon,  in  3 
by  the  4l8t  section  of  the  Act ;  but  that  a  T.  R.  461,  are  not  law  ;  See  Chit.  Col.  Stat. 
dtmmikd  was  only  essential  to  entitle  the  vol.  i.  128,  n. — 2  B.  k.  Aid.  467.  Where  the 
plaintiff  to  double  costs ;  and  see,  as  to  the  defendant  held  land  under  a  lease  trom  J.  S. 
demand,  2  Taunt.  62.  The  Statute  re-  and  underlet  a  portion  of  it  at  an  advanced 
qaires  a  three  months'  notice  of  action  to  reni,  to  one  G.  who  built  thereon,  using  the 
entitle  plaintiff  to  double  costs.  In  1  Moo.  party-wall  of  plaintiff,  it  was  held  thedefend- 
&  Mai.  71,  it  was  held,  that  an  account,  ant  was  the  owner  of  the  tmprooed  ren(,  and 
claiming  more  than  the  sums  prescribed  b^  liable  to  a  moiety  of  the  expense  ot  building 
the  act,  was  nevertheless  sufficient.  But  it  a  party-wall.  1  M.  &  P.  454. — 4  Bing.  551, 
seems  that  no  more  than  such  prescribed  S.  C.  If  there  be  several  improved  rents  the 
sum  can  be  recovered,  though  the  price  of  owner  of  tlie  highest  must  bear  the  expense, 
brickwork  is  much  higher.  The  account  or  although  at  the  time  of  the  using  the  party- 
estimate  required  by  the  act,  to  be  given  in  wall  his  interest  had  nearly  expired,  and 
ten.  datfM  after  the  building  of  the  wall,  does  there  is  no  provision  in  the  act  for  dividing 
Doi  apply  to  the  case  of  a  new  wall  to  a  the  burthen  between  the  owners  of  the  differ- 
house  there  being  no  house  on  the  property  ent  improved  rents.  1  B.  &  P.  J05. 
adjoining  it,  but  only  where  an  old  wall  is  A  tenant  who  means  to  recover  from  his 
removed,  1  M.  &  P.  454. — 4  Bingh.  551,  S.  landlord  mast  not  perform  the  work  himself, 
C.  In  the  former  case  it  suffices  to  give  in  10  East,  227,  and  1  R.  fc  M.  357,  and  in  a 
the  account  in  a  reasonable  time,  which  is  a  late  case  it  was  held  that  a  tenant  who  is 
question  for  the  Judge.    Id.  under  a  covenant  to  repair  cannot  maintein 

As  to  the  party  liable^  as  observed  in  Chit,  an  action  on  the  above  act  against  his  land- 
Col.  Stat.  vol.  i.  127,  note  (e)  it  seems  to  lord  for  a  moiety  of  the  expense  of  building 
have  been  the  intention  of  the  legislature  to  a  party- wall,  which  being  out  of  repair  the 
throw  the  burthen  on  the  lessees  of  build-  tenant  pulled  down  and  rebuilt  at  the  joint 
ing  leases,  by  whom  the  value  of  the  estate  expense  of  himself  and  the  occupier  of  an 
IS  considerably  improved,  and  who  aAer-  adjoining  house  to  whom  he  had  given  the 
wards  make  under-leases,  reserving  improved  notice  required  by  the  Statute,  in  the  land- 
mU9. — Southal  v.  Leadbetter,  3  T.  R.  461 ;'  lord's  name,  but  without  his  authority.  1 
that  is,  the  bett  or  highest  rent,  1  B.  &  P.  R.  &  M.  C.  N.P.  357. 
305  ;  and  to  make  the  owner  of  the  improv-  A  general  covenant  to  repair  will  not  sub- 
ed  rent  and  not  of  the  improved  value  liable*  ject  a  tenant  to  pay  any  part  of  the  expense 
S  B.  at  A.  467.  In  case  of  a  lessor  at  a  rack  of  a  party-wall.— I  R  &  P.  305.  8  T.  R. 
rent  (there  being  no  other  person  entitled  to  214.  But  a  tenant  may  by  express  stipula- 
any  other  kind  of  rent)  he  is  liable  though  tion  become  liable  to  such  contribution*  8  T. 
tht  tetfM  has  improved  the  house  demised.  R.  605.^See  5  Taunt.  90. 


247  a  D£CLARAT101«9  IN   ASSUMPSIT. 

FOR  eoN  •  silid,  bj  ideaiit  trherei^*  and  according  to  the  tenor  and  effect  of  die  said  StaW 
TfoM'^To  "^  ^11  ^^^  behalf,  the  said  defendant  then  and  there  became  liable  to  reim- 
PARTT-  burse  and  pay  to  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sura  of 
WALLS.  ^ —  ^.  |Q^f„|  money  of  Great  Britain,  being  a  moiety  of  the  expense  of  build- 
ing so  much  of  the  said  party* wall,  so  buih  by  the  said  plaintiff  as  aforesaid, 
as  the  said  defendant  did  make  use  of  as  aforesaidf  according  to  the  said  act* 
together  with  the  like  proportional  part  of  certain  other  expenses  which  were 
necessary  to  the  pulling  down  of  the  said  old  party-wall,  amoaating  in  the 
whole,  to  a  large  sum  of  money,  to  wit,  the  sum  of  £. —  of  like  lawful  moiiey« 
together  with  certain  other  reasonable  expenses  of  shoring  up  the  said  house 
and  building  of  the  said  defendant,  amounting  in  the  whole  to  a  large  sum  of 
money*  to  wit,  the  further  sum  of  £ — ;  and  being  so  liable,  he  the  said  de» 
fendant,  in  consideration  thereof,  aderwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  (eenue)  aforesaid,  undertook,  and  then  and  there  faithfully  prom- 
ised the  said  plaintiff  to  pay  him  the  said  sums  of  money  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested  ;  and.the  said  plaintiff  fur- 
ther says,  that  as  soon  as  conveniently  might  be,  and  within  iv^  days  (c)  after 
the  said  new  party-wall  had  been  so  built  as  aforesaid,  to  wit,  on,  &c.  he  the 
said  plaintiff  so  being  such  first  builder  as  aforesaid,  did  leave  at  the  said  ad- 
[  *248  ]  joining  house  and  building  of  the  said  defendant,  *to  wit,  at,  &c.  (venue)  a 
true  account,  in  writing  (d),  of  the  number  of  rods  in  the  said  party- wall,  for 
which  the  owner  of  die  said  adjoining  building  was  liable  to  pay,  and  of  the  de- 
duction which  such  owner  was  entitled  to  make  thereout  on  account  of  such 
materials,  in  the  said  act  mentioned,  as  did  belong  to  the  said  adjoining  build- 
ing, and  an  account  of  such  other  expenses  so  incurred  as  aforesaid ;  and  the 
said  plaintiff  afterwards,  and  upwards  of  twenty-one  days  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.  did  demand  (e)  of  the  said  defendant 
payment  of  the  said  sum  of  money  which  he  was  so  liable  to  pay  as  aforesaid, 
to  wit,  at,  &c.  (venue)  aforesaid. — [Add  indehitaiua  county  as  ante^  54,  or  poet, 
251 ;  also  counts  for  work  and  labor,  and  nuiterials  founds  money  poicf,  ac" 
count  stated,  and  6reac^.] 

The  like        ^®'  *^**  whereas  heretofore,  to  wit,  on,  &c.  {day  of  defendants  using  the 
where        too^,  or  ahout  t7),  the  plaintiff  was  lawfully  possessed  of  a  certain  piece  or 
nooTd  pa"  P*"^®'  ^^  ground,  situate  within  the  weekly  bills  of  mortality,  to  wit,  in  the 
ty-walfbe-  parish  of,  &c.  in  the  county  of  Middlesex^  and  at  his  own  expense  had 
mwMrly*  ^^^^^  *"^  ^"^'*  thereon,  a  certain  messuage  and  building,  and  had  erected 
wall  was    and  built  a  certain  party-wall,  parcel  of  the  said  messuage  and  building,  agree- 
•«J^^       ably  to  the  directions  of  the  Statute  in  that  behalf  made  and  passed  in  the 
14th  year  of  the  reign  of  our  sovereign  lord  the  late  King  George  the  Third : 
And  whereas  also,  the  said  plaintiff  having  so  erected  and  built  the  said  mes- 
suage and  building,  and  the  said  defendant  then  being  the  owner  and  occupier 
of  a  certain  piece  or  parcel  of  ground  situate  within  the  weekly  bills  of  mor- 

(e)  It  seems,  that  the  account  in  this  case  (e)  Such  demand  is  only  necessary  to  en* 

must  be  left  during  the  ten  days.    See  I  M.  title  the  plaintiff  to  double  costs.    See  anta, 

at  P.  454.-4  Bing.  55 1,  S.  C.  247,  note. 

(d)  An  account  must  be  delivered,  see  (/)  See  1  Moo.  &  Pay.  454.--4  Bing.  651, 

8eoik>n  41  of  the  Act,  and  the  cases  supra,  as  S.  C— See  notes,  ante,  S47. 
to  tht  form  of  tht  account,  £tc. 
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tality*  to  wit,  in  the  parish  aforesaid,  and  adjoining  to  the  said  niessuage  and 
building  so  erected  and  built  by  the  said  plaintiff,  and  abutting  thereupon,  he 
the  said  defendant  uAerwards,  to  wit,  on  the  same  day  and  year  aforesaid,  did 
begin  to  erect  and  build,  and  did  erect  and  build,  and  cause  and  procure  to  be 
erected  and  built  on  the  said  last-mentioned  piece  or  parcel  of  land,  a  certain 
messuage  or  building,  of  the  same  rate  or  class  of  building  as  the  messuage  and 
building  first  above  mentioned,  and  did,  for  the  purpose  of  erecting  and  building 
the  same,  cut  into  and  make  use  of  the  said  party-wall  of  the  plaintiff,  to  wit,  at, 
dzrC.  (venue)  aforesaid.  And  the  said  plaintiff  in  fact  says,  that  at  the  time  of 
the  making  use  of  the  said  party-wall,  and  cutting  into  the  same  by  the  said  de- 
fendant as  aforesaid,  the  defendant  was  the  owner  of,  and  entitled  toj  the  tinpf*av- 
ed  rent  of  the  said  adjoining  buildings  so  erected  and  built  as  aforesaid,  to  wit 
at,  &c.  {venue)  aforesaid.  And  the  said  plaintiff  further  says,  that  he  the  plain- 
tiff did,  as  soon  af\er  the  cutting  into  and  using  the  said  party-wall  by  the  said 
defendant,  as  conveniently  might  be,  to  wit,  on,  &c.  aforesaid,  at,  &c.  {venue) 
aforesaid,  deliver  and  cause  to  be  delivered  to  the  said  defendant,  a  true  account 
in  writing  of  the  number  of  rods  in  the  said  party- wall  so  cut  into  and  made  use 
of  by  the  said  defendant,  for  which  the  defendant,  as  owner  of  such  adjoining 
building  as  aforesaid,  by  virtue  of  the  said  Statute,  was  liable  to  pay  to  the  said 
plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  ^100,  (there  being  no  deduc- 
tions to  be  made  thereout  for  old  materials  or  otherwise),  and  did  then  and  there 
demand  payment  thereof  from  the  said  defendant ;  by  reason  whereof,  and  by 
force  of  the  Statute,  he  the  said  defendant  became  liable  to  pay  to  the  said  plain- 
tiff the  said  sum  of  <£  100,  within  twenty-one  days  next  after  such  demand  there- 
of as  aforesaid.  And  the  said  plaintiff  further  says,  that  being  so  liable,  the 
said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  undertake  and  faithfully  promise  the  said  plaintiff  to  pay  him 
the  said  sum  of  <£  100,  within  twenty-one  days  next  after  such  demand  thereof  as 
aforesaid.  Nevertheless  the  said  defendant,  not  regarding  his  said  promise  and 
undertaking,  did  not  nor  would,  within  such  twenty-one  days,  which  have  long 
since  elapsed,  or  at  any  other  time,  pay  the  said  plaintiff  the  said  sum  of 
i£lOO,  or  any  part  thereof,  but  he  so  to  do  hath  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  to  wit,  at,  &c.  {venue)  aforesaid. — 
[Add  an  indebitatus  count  like  the  one  ante^  54,  or  post,  251,  the  common  mo- 
ney  counts^  and  account  stated. "] 


rOR   CON- 
TR1B0- 

Tioirs  TO 
PABTF- 
WALLS. 


For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indentures  of 
demise  hereinafter  mentioned,  and  after,  &c.  one  £.  F.  was  lawfully  possessed 
of  a  certain  piece  or  parcel  of  ground,  hereinafter  mentioned,  to  be  demised  to 
the  said  plaintiff,  and  at  his  own  expense  had  erected  and  built  a  certain  mes- 
suage or  tenement,  cuacb-house,  and  stables,  upon  the  ground,  hereinafter  men- 
tioned, to  be  demised,  and  had  also  erected  and  built  a  certain  party-wall,  par- 
cel of  the  said  messuage  or  tenement,  and  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  to  wit,  at,  &c.  (ventte)  ;  and  the  said  E.  F. 

{g)  See  notes  to  last  precedent.  This  doda-  in  such  a  case,  as  the  act  directs  the  monej  to  be 
rmtioQ  was  settled  by  an  eminent  Pleader  at  the  paid  to  the  party  at  whote  expense  tbe  wall  waa 
bar.    ^ueryy  whether  an  action  lies  by  the  tenant    built. 

Vol.  II.  24 


The  like  by 
lessee  for 
years,  in 
whom  the 
property  of 
the  party- 
wall  was 
▼ested,  for 
defendant's 
share  of  ex- 
penses of 
party-wall 
which  he 
had  cut  in- 
to («•). 
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FOR  COK- 
TBIBU- 

TIONS   TO 
FABTY- 
WALL9. 


being  SO  possessed  of  the  said  premises,  and  having  so  built  and  erected  the 
said  messuage  and  tenement  as  aforesaidi  upon  the  said  ground  as  aforetoud, 
at  his  own  expense,  by  a  certain  indenture  made  on,  &c.  {daie  of  Uase)^  to  wit, 
at,  6lc.  {venue)  aforesaid,  between  the  said  £.  F.  and  the  said  plaintiff^  and 
aAer  reciting  that,  &c.  [here  set  out  the  indenture,  so  far  as  it  relates  to  the  de^ 
raise  to  the  plaintiff ']  (as  by  the  said  indenture  will  more  fully  and  at  lai^e  ap- 
pear) ;  by  virtue  whereof,  he  the  said  plaintiff  aAerwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  (ventre)  aforesaid,  entered  into  the  said  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  thereof  possessed,  and  be- 
ing so  possessed  thereof,  he  the  said  defendant  aAerwards,  to  wit,  on  &c.  was 
the  owner  and  occupier  of  a  certain  piece  of  ground  adjoining  to  the  said  de- 
mised premises  of  the  said  plaintiff,  and  abutting  throughout  at  the  east  end 
of  the  same  ;  and  as  such  owner  and  occupier  of  the  said  piece  and  parcel  of 
ground,  did  there  erect  and  build,  and  cause  and  procure  to  be  erected  and  built, 
a  certain  tenement  of  the  said  defendant,  and  did,  for  the  purpose  of  erecting 
and  building  the  same,  cut  and  make  use  of  the  said  party-wall  of  the  said 
plaintiff;  and  the  said  plaintiff  in  fact  saith,  that  at  the  time  of  the  making  use 
of  the  said  party-wall,  and  cutting  ipto  the  same  by  the  said  defendant,  the  pro- 
perty of  the  said  party- wall  was  vested  in  the  said  plaintiff,  by  virtue  of  the  said 
indenture  of  demise,  and  that  he,  the  said  defendant,  was  the  owner  of  and  enti- 
.  tied  to  the  improved  rent  of  the  said  adjoining  building  so  erected  and  built  as 
aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid  ;  and  that  he  the  said  plaintiff  after- 
wards, and  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  (venue)  afbresaidy 
did  cause  to  be  estimated  the  expense  of  building  of  so  much  of  the  said  party- 
[  ^249  1  ^^^^  ^^  ^^  *made  use  of  by  the  said  defendant,  at  the  rate  of  <£ —  by  the  rod, 
of  the  new  brick- work,  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  there  being  no  deductions  to  be  made  thereout,  in  respect  of  old 
materials  or  otherwise,  and  that  the  said  expense,  estimated  at  the  said  rate,  did 
amount  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful,  d:.c.  to  wit, 
at,  &c.  {vemu)  aforesaid,  whereof  the  said  defendant  aAerwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  there  had  notice.  And  the  said  plaintiff  avers,  that 
he  the  said  plaintiff,  as  soon  aAcr  the  cutting  into  and  using  the  said  party-wall  by 
the  said  defendant  as  aforesaid,  as  conveniently  might  be(A),  to  wit,  on,  &c.  at, 
&c.  {venue)  did  deliver  and  cause  to  be  delivered  to  the  said  defendant,  a  true  ac- 
count, in  writing,  of  the  number  of  rods  in  such  party- wall,  for  which  the  said  de- 
fendant, as  such  owner  of  such  adjoining  building  as  aforesaid,  was  liable  to  pay  to 
the  said  plaintiff,  a  large  sum  of  money,  to  wit,  the  sum  of  ^ —  according  to  the 
form  of  the  said  Statute,  and  did  demand  (t)  payment  thereof  from  the  said  defen- 
dant, to  wit,  at,  &c.  {venue)  aforesaid  ;  by  reason  whereof, and  by  force  of  the  said 
Statute,  the  said  defendant  became  liable  to  pay  to  the  said  plaintiff  the  said 
sum  of  £ —  within  twenty-one  days  next  aAer  such  demand  thereof  as  afore- 
said ;  and  being  so  liable,  he  the  said  defendant,  in  consideration  thereof,  aAer- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  under- 
took*, and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the 
said  sum  of  £ —  within  twenty^one  days  next  aAcr  such  demand  thereof  as 


{h)  A«  to  this,  see  ante,  247,  note. 


(t)  As  to  this  demand,  see  ante,  247,  note. 
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aforesaid  ;  nevertheless  the  said  defendant,  not  regarding  his  said  promise  and     ^^^  ^^^' 
undertaking  so  by  him  made  as  aforesaid,  nor  the  said  Statute,  but  contriving     tiohs  to 

_^  PARTY' 

and  intending,  did  not  pay  to  the  said  plaintiff  the  said  several  sums  of  money,      walls. 

or  either  of  them,  or  any  part  thereof,  within  the  said  space  of  twenty-one  days 

next  af\er  such  respective  demands,  nor  hath  he  yet  paid  the  said  several  sums 

of  money,  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  although 

oflen  requested  so  to  do>  but  to  pay  the  same,  or  any  part  thereof,  hath  hitherto 

altogether  refused,  and  still  doth  refuse,  to  wit,  at,  dC'C.  aforesaid. — [Second 

couni  same  as  the  first,  only  stating  thai  plaintiff  teas  ^possessed  under  a  de»   [  *250  ] 

mised  term,  from,  ^c. — Jldd  the  indebitatus  county  as  ante,  54,  or  post^  251.] 

For  that  whereas,  after  the  making  of  a  certain  act  of  parliament  made  in  ^cutw  to 
the  14th  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled,  recover  a 
**  An  Act  for  the  better  regulation  of  buildings  and  party-walls,  and  for  the  the  expen- 
more  effectually  preventing  mischiefs  by  fire,  within  the  cities  of  London  and  JJ^|  ^  p^^y- 
Westminster,  and   the  liberties  thereof,  and  other  the  parishes,  precincts,  and  r^'J>  J?"^ 
places  within  the  weekly  bills  of  mortality,  the  parishes  of  St.  Mary-le-bone,  dant  after 
Paddington,  St.  Pancras,  and  St.  Luke  at  Chelsea,  in  the  county  of  Middlesex,  tator(A). 
and  for  indemnifying,  under  certain  conditions,   builders,  and  other  persons, 
against  the  penalties  to  which  they  are  or  may  be  liable,  for  erecting  buildings 
within  the  limits  aforesaid,  contrary  to  law  ;"  and  in  the  life-time  of  the  said  £. 
F.  to  wit,  on,  &c.  a  certaio  party-wall  had  been  built,  at  the  expense  of  the 
said  £.  F.  agreeably  to  the  directions  of  the  said  Statute,  between  a  certain 
messuage  or  building,  situate  and  being  in,  &c.  and  certain  ground,  then  also 
situate  and  adjoining  the  said  party-wall ;  and  whereas  afterwards,  and  after 
the  death  of  the  said  E.  F.  to  wit,  on,  dC'C.   at,  &c.  (venue)  he  the  said  de- 
fendant being  then  and  there  the  owner,  and  entitled  to  the  improved  rent  of  the 
said  adjoining  ground,  did  cut  into  and  make  use  o?  the  said  party-wall  by  then 
and   there  beginning  (o  build,  and  afterwards  building  against  the  same,  a 
certain  messuage  or  building  of  the  same  rate  or  class  of  building,  as  the  said 
first-mentioned  messuage  or  dwelling-house  ;  by  means  whereof,  and  accord- 
ing to  the  tenor  and  effect  of  the  said  Statute  in  that  behalf,  he  the  said  defend- 
ant then  and  there  became  liable  to  reimburse  and  pay  to  the  said  plaintiffs, 
as  executors  as  aforesaid,  a  certain  sum  of  money,  to  wit,  the  sum  of  <£ —  of 
lawful  money  of  Great  Britain,  being  one  moiety  of  the  expense  of  building  the 
said  party-wall,  after  the  rate  in  the  said  Statute  mentioned  ;  and  being  so  liable, 
he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  [venue)  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiffs,  as  executors  as  aforesaid,  to  pay  to  them  the 
said  sum  o^ £ —  when  he  the  said  defendant  should  be  thereunto  afterwards  rer 
quested. 

♦And  whereas  also  the  said  defendant,  afterwards,  to  wit,  on,  &c.  at,  d^c.  \  *261  ] 
{venue)  was  indebted  to  the  said  plaintiffs  as  executors  as  aforesaid,  iu  the  sum  counu*'**'"* 
of  £ —  of  like  lawful  money,  for  part  of  the  expense  of  building  a  certain  party- 

{k)  See  nolC!=,  ante,  64,  247 
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roR  cAv*  ^q]|^  before  then  built  at  the  expense  of  the  said  £.  F.  in  his  life-time,  airree- 
TioMs  TO  ably  to  the  directions  of  the  said  Statute,  between  a  certain  niessuage  or  build- 
WALLS.'  ii^g'  situate  and  being  within  the  weekly  bills  of  mortality,  and  certain  ground 
there  also  situate  next  to  and  adjoining  the  said  last-mentioned  party- wall,  and 
which  said  last- mentioned  party-wall  had  before  then  been  cut  into  and  made 
use  of  by  the  said  defendant,  who,  before  and  at  the  time  of  cutting  into  and 
making  use  of  the  same,  was  the  owner  of,  and  person  entitled  to  the  im- 
proved rent  of  such  last-mentioned  ground,  and  being  so  indebted,  d&o.  un- 
dertook, &G. — [Add  common  counts  cm  directed  ante^  248.] 


Mo7i:'Vo»  XV.  TO  PAY  MONEY  FOR  FORBEARANCE  TO    DEFENDANT. 

FOABKAJl- 
AVCS  TO 

DEFBjfi>-  For  that  whereas  before  the  making  of  the  promise  and  undertaking  of  the 
On  t  prom-  s^id  defendant  hereinafter  next  mentioned,  *a  certain  auction  had  been  com- 
uetopi^r  menced  and  prosecuted  by  and  ot  the  suit  of  the  said  plaintiff  against  the  said 
an  action  defendant,  in  the  court  of  our  said  lord  the  now  king,  before  the  king  hira- 
week,in  self  (m),  {or  if  in  C.  P.  say  "  in  the  court  of  our  lord  the  king,  before  his  Ma- 
tionofpi^  jesty's  justices  of  the  bench  at  Westminster,")  for  the  recovery  of  a  certain 
ciffsujiBg    gmii  q(  money,  to  wit,  the  sum  of  £ —  then  and  at  the  time  of  the  makine  of 

nroceedingi  "^  .  .  ^ 

/).  the  promise  and  undertaking  of  the  said  defendant  hereinafter  next  mentioned, 

^^^  J  due  and  owing  from  the  said  defendant  to  the  said  plaintiff.  And  which  said 
action,  at  the  time  of  the  making  of  the  said  promise  and  undertaking  of  the 
said  defendant  hereinatler  next  mentioned,  was  depending  in  the  said  court,  to 
wit,  at,  &c.  {venue)  aforesaid,  whereof  the  said  defendant  then  and  there  had 
notice.  And  thereupon  heretofore,  to  wit,  on,  d:.c.  {day  ofpromise^  or  iibout  i/,) 
at,  d&c.  aforesaid,  in  consideration  of  the  premises,  and  that  the  said  plaintifi^ 
at  the  special  instance  and  request  of  the  said  defendant,  would(fi)  cease  to 
prosecute  the  said  action,  and  would  stay  all  further  proceedings  therein(l), 
be  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 

(/)  See  forms,  Plead.  A.  95, 127.    See  a  form,  day  of  April  next  ;**  held,  that  as  the  request  must 

aatO}  S45,  against  an  executor,  on  his  promise  to  have  preceded  the  consent  lo  suspend  proceodings, 

pay  a  legacy  in  consideration  of  forbearance.  For-  the  contract  might  be  declared  on  as  an  executory 

bearance  to  sue  is  a  good  consideration  for  a  prc«  contract,  and,  consequently,  that  there  was  no  va- 

mise  where  it  is  absolute  only,  Cro.  Jac.  683 ;  or  rianoe.     Secondly,  Uiat  tne  consideration  for  the 

for  a  definite  portion  of  time,  Cro.  Jac.  47 ;  or  a  promise  was  sufficient,  because  it  must  be  taken  as 

reasonable  time,  1  Roll.  Abr.  24,  pi.  33;  forbear-  a  consent  to  suspend  proceedings,  at  least  until  the 

ance  for  a  title,  1  Roll.  Abr.  23,  pi.  5 ;  or  for  some  1st  of  April.    Thirdly,  that  afler  Terdict,  the  aver- 

time,  id.  pi.  26,  is  not  sufficient.    Forbearance  to  ment  that  filaintiff*  had  suspended  proceedings, 

sue  seems  an  Insufficient  consideration,  unless  a  without  specifyins  for  what  period,  was  sufficient, 

right  of  action  be  known  to  have  existed,  4  East,  7  Bar.  &  Cres.  4z3.— 1  M.  &  R.  708,  S.  C.    It  ia 

466.-— 1  New  Rep.  172.  not  necessar^r  to  state  the  subject-matter  of  the 

Assumpsit  in  consideration  that  the  plaintiff,  at  debt,  Cora.  Dijg.  Action  on  the  case  on  Autmqmt^ 
the  reouest  of  the  defendant,  would  content  to  F.  8.H.  3. — Hob.  18.  Though  it  must  be  shown 
■uspena  proceedings  against  A.  On  a  cognovit,  thaithere  was  some  cause  of  action  against  the  de- 
defendant  promisea  to  pay  30/.  on  account  of  the  fendant,  or  some'  other  person,  4  East,  455. — 1  New 
debt  (for  which  the  cognovit  was  given)  on  the  1st  Rep.  172.-4  Taunt.  177. — Post,  263,  note, 
of  April  then  next.  Averment  that  the  plaintiff  did  (m)  The  court  must  be  accurately  described,  S 
suspend  the  proceedings  on  the  cognovit.    The  M.  &  S.  166. 

plaintiff,  at  the  trial,  proved'the  following  agrobment        (n)  When  it  suffices  to  declare  on  an  executory 

in  writing: — "The  plaintiff  having  at  my  request  consideration,  though  the  contract  was  in  its  terms 

contented  to  suspend  proceedings  against  A.  I  do  on  an  executed  consideration,  see  7  Bar.  &  Ores. 

hereby,  in  consideration  thereof  personally  pro-  423.     1  Mo.  &  Ry.  708,  S.  C. — Ante,  261,  note, 
miae  to  pay  SO/,  on  account  of  the  debt^  on  the  1st 

(1)  It  if  unnecessary  to  allege  that  the  plaintiff  promised  to  forbear.    10  Mass.  Rep.  230.  237. 


SPECIAL   COUNTS. 


262 


DEFEND- 
AHT. 


said  plaintiir  to  pay  the  costs  of  commencing  and  prosecuting  the  said  action,  ^o  ^^y 
in  a  week  then  next  following.  And  the  said  plaintiff  avers,  that  he,  confiding  fohbeas- 
xn  the  said  promise  and  undertaking  of  the  said  defendant,  did  then  and  there  ^^^^  ^^ 
cease  (o)  to  prosecute  the  said  action,  and  hath  thence  hitherto  stayed  all  fur- 
ther proceedings  therein  ;  and  that  the  costs  of  commencing  and  prosecuting 
the  said  action  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — 
{siate  enough)  of  lawful  money  of  Great  Britain,  whereof  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  d&c.  {venue)  had  notice. 
And  although  a  week  from  the  time  of  the  making  the  said  promise  and  under* 
taking  of  the  said  defendant  hath  long  since  elapsed,  to  vit,  at,  6lc.  {venue) 
aforesaid ;  yet  the  said  defendant,  not  regarding  the  said  promise  and  under- 
taking, but  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in 
this  respect,  hath  not  as  yet  paid  the  said  costs  of  commencing  and  prosecuting 
the  said  action,  or  any 'part  thereof,  (although  he  the  said  defendant  aHerwards, 
and  after  the  expiration  of  a  week  from  the  time  of  making  his  said  promise 
and  undertaking,  to  wit,  on,  &c.  {any  day  before  the  title  of  declaration)  at,  &c. 
aforesaid,  was  requested  by  the  said  plaintiff  so  to  do.)  But  he  so  to  do  hath  hi- 
therto wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  wit,  at, 
dec.  {venue)  aforesaid. — \If  any  doubt  as  to  the  exctct  nature  of  the  promise^ 
add  another  or  more  special  counts  accordingly.  Add  a  count  on  the  origin^ 
debt — money  paid — the  account  staled — and  the  usual  breach  applicable  to  those 
counts  only.l 


XVI.  TO  PAY  MONEY  FOR  FORBEARANCE  TO  THIRD 

PERSONS. 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  the  said  defendant  hereinaAer  next  mentioned,  was 
indebted  to  the  said  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — 
*{siale  enough)  of  lawful  money  of  Great  Britain (9),  to  wit,  at,  &c.  {venue)  ; 
and  thereupon  heretofore,  to  wit,  on,  &c.  {day  of  guarantee  or  about  it)  at,  d&c. 


lo\  See  id. 

{p\  Observe  the  notes  to  the  preceding  form. 
See  forms,  More.  15^  166.— Plead.  A.  129.— Rob. 
EnC  100.— 2  Went.  406,  &c.  and  Index  to  ditto.— 
See  also  peer,  314,  precedent  for  declaration  on 
guarantee  tor  goods  sold. 

Hie  mere  promise  of  a  third  person  to  pay  the  debt 
of  another,  without  a  stipulation  by  the  plaintiff 
10  forbear,  or  some  other  new  consideration,  is  not 
valid,  1  Saimd.  21 1  a. — Com.  Dig.  Action  on  the  case 
on  AMumpBily  B.  1, 2.  The  promise  of  an  heir,  who 
has  no  assets  by  descent,  to  pay  the  debt  of  his  an- 
ceetor  in  consideration  <^  forbearance,  is  not  bind- 
ing (2  Saund.  137. — Com.  Dig.  Action  of^ssvinpn^ 
P.  8.-4  East,  455  ;V  <  Sed  vide,  4  Johns.  Rep. 
237,  239.  ^  see  the  form  of  declaring  against  an 
heir,  2  Saund.  136) ;  but  a  promise  by  an  executor, 
in  consideration  of  forbearance,  is  vafid,  though  ho 
have  no  assets  at  the  time,  because  by  the  forbear- 
ance the  plaintiff  is  precluded  from  obtaining  judc- 
■«nt  of  assets,  quando  aedderinif  2  Saimd,  137. 
—Ante,  246,  notes ;  and  see  a  form,  ante,  246w— 


See  form  of  declaration  by  baron  and  feme  on 

gromise  to  render  third  person  or  pay  debt,  4  B. 
:  Adolp.  739;  and  a  declaralion  on  a  promise  to 
pay  a  larger  sum  than  debt,  in  consiaeration  of 
plaintiff's  forbearing  to  execute /S.  fa.  against  a 
third  person,  Sndth  v.  Algar,  1  B.  &  Adol.  603 ; 
and  sec  Chit,  jun.conlr.2  ed.  99  *,  and  see  a  de- 
claration on  a  promise  \o  give  a  note  on  plaintiff's 
discharging  a  aebtor  out  of  custody,  6  B.  &  Adol. 

848.  ,  ... 

As  to  what  is,  or  is  not  a  collateral  promise  witj- 

in  the  Statute,  sec  3  Chit.  Com.  Law,  318  to  322 ; 
1  Chit.  Coll.  Stat.  369 ;  1  B.  &  A.  297. 

tq\  It  is  not  necessary  to  state  the  subject-mat- 
ter of  the  debt,  though  some  demand  recoverable 
at  law  or  in  equity,  must  be  stated,  4  Taunt.  11".— 
Ante  251,  n.  (/).  It  is  bcticr  not  to  state  "with 
unnecessary  pariicularity,  Peake's  Rep. .  JY*"" 
Though  a  larger  sum  be  stated  under  a  videlicet 
to  be  due,  it  need  not  bo  proved,  8  Taunt.  197.— 
2.J.  B.Moore,  114,  S.C. 


TO  PAY 

MomsT  ron 

rOBBSAR- 
AlfCX  TO 
THIBD 
PBBSOVS. 

On  a  prom- 
ise to  pay 
the  debt  of 
a  third  per- 
son, in  con- 
siderati(Mi  of 
forbearance 

♦253  ] 


w 


263 


DECLARATIONS    IN    ASSUMPSIT. 


TO    PAY 

MONEY  FOH 

PORBEAR- 
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in  considerutioo  of  the  premises,  and  that  the  said  plaintiff,  at  (he  special  in«> 
stance  and  request  of  the  said  defendant,  wou]d(r)  forbear  and  give  lime  to  the 

said  E.  F.  for  the  payment  of  the  sum  of  money  until  the  — : —  day  of (1) 

{let  this  agree  with  the  con»tdera/i(m)(r),  he  the  said  defendant  undertook,  and 
(hen  and  there  faithfully  promised(9)  the  said  plaintiff  to  pay  him  the  said  sum 
of  £ —  on,  &c.  (let  this  agree  toith  the  promise,)  And  the  said  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defe^idant, 
so  made  as  aforesaid,  did  forbear  and  give  time  to  the  said  E.  F.  for  (he  pay- 
ment of  the  said  sum  of  money,  until  the  said day  of  — —  (let  thds  agree 

toilh  the  cansideration^)  to  wit,  at,  &c.  (ventu)  aforesaid  ;  but  that  the  said  £. 
F.  although  he  was  afterwards,  to  wit,  on,  d&c.  {any  day  before  title  of  declara- 
Hon)  at,  &c.  {venue)  aforesaid,  requested (/)  by  the  said  plaintiff  so  to  do,  hath 
not  as  yet  paid(u)  the  said  sum  of  money,  or  any  part  thereof,  to  the  said  plain- 
tiff, but  hath  hitherto  wholly  neglected  and  refused  so  to  do  ;  whereof  the  said 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had 
notice,  and  thereby  and  according  to  the  tenor  and  effect  of  his  said  promise 
and  undertaking,  he  the  said  defendant  became  liable  to  pay  the  said  plaintiff 
the  said  sum  of  money  on  the  said day  of to  wit,  at,  &c.  {venue)  afore- 
said.— [If  there  be  any  doubt  as  to  the  meaning  of  the  guarantUy  let  one  count 
follow  the  very  words  of  it,  and  add  another  county  stating  the  substance  of  «/.•«- 
Md  an  account  staled^  and  breach.] 


On  a  pro- 
mise, that  if 
plaintiff 
would  with- 
draw dis- 
tress lor  rent 
on  the  ^oods 
of  a  third 
person,  de- 
fendant 
wovdd  pay 
therent(i0). 


For  that  whereas  before  the  making  of  the  said  distress  hereinaf\er  next  men- 
tioned, one  J.  S.  held,  occupied,  and  enjoyed  certain  premises,  with  the  appurte- 
nances, as  tenant  thereof  to  the  said  plaintiff,  by  virtue  Of  a  certain  demise  thereof 
before  then  made,  at  a  certain  rent,  to  wit,  the  rent  of  («£20)  per  annwoj  to  wit, 
at,  &c.  {venue)  and  because  a  certain  sura  of  money,  to  wit,  the  sum  of  •f  10, 
of  the  aforesaid  rent,  at  the  time  of  making  the  distress  hereinafter  mentioned, 
was  then  and  there  due  and  owing  from  the  said  J.  S.  to  the  said  plaintiff,  he 
the  said  plaintiff,  during  the  said  tenancy,  and  before  the  making  of  the  pro- 
mise and  undertaking  of  the  said  defendant,  hereinaAer  last-mentioned,  to  wit, 
on,  &c.  {day  of  distress^  or  about  it)  to  wit,  at,  &c.  {venue)  took  and  distrained 
divers  goods  and  chattels  of  the  said  J.  S.  then  being  in  and  upon  the  said 
demised  premises,  as  a  distress  for  the  said  sum  of  money,  to  wit,  the  said 


(r)  See  7  B.  &  C.  423.—1  M.  &  R.  706,  S.  C. 
Ante,  251,  n. 

(•)  lliough  the  promise  must,  under  the  stat.  S9 
Car.  S.  c.  S.  s.  4  be  in  writing,  and  the  whole  con- 
sideration must  be  stated  in  such  writing,  sec  4  B. 
&  A.  695.  5  East,  10.-^  J.  B.  Moore,  86 ;  it 
need  not  be  so  stated  in  the  declaration,  1  Saund. 
276,  n.l.    SecBing.529. 

(0  From  Cro.  Jac.  SOO.—Cro.  Eliz.  85, 91.— 2 
Hen.  Bla.  ISl.— it  seems  necessary  to  aver  tliis 
request.  8td  quttre^  and  sec  1  Stra.  88,  9.  If  it 
be  not  necessary  to  slate  it,  the  statement  will  not 
require  to  be  proved,  see  Plowd.  128. 

(tt)  It  should  seem,  from  1  Sid.  178.— 2  Roll. 
738, 1. 15,  that  this  averment  of  the  non-payment  by 
the  principal  is  unnecessary,  and  that  it  suffices  to 
aver  merely  a  non-payment  by  the  defendant. 


(to)  A  promise  of  this  nature,  whether  the  ciis- 
tross  was  begun  or  not,  is  not  within  the  Statute 
of  Frauds,  and  need  not  be  in  writing.  S  Barr. 
1886. 2  Wils.  908,  S.  C. ;  and  see  4  Taunt.  1 17. — 
3  Eap.  86.  As  to  what  is  a  sufficient  commence- 
ment of  a  distress,  see  5  Binj^h.  10.  8  B.  &  Croa. 
456. ;  ^  end  see  a  de^araUon  on  a  promise  that 
in  consideration  plaintiff  would  give  up  his  lien  on 
goods  for  debt  of  third  person,  defendant  promised 
to  pay  debt.  Clancy  v.  Pi^goUy  4  Nev.  &  M. 
49o.  On  a  promise  that  id  consideraiioii  ihui 
plaintiff  would  withdraw  distress  made  on  effects 
of  a  bankrupt,  defendant,  being  his  assignee,  pro- 
mised that  the  amount  of  distress  should  be  mud 
to  plaintiff  out  of  the  produce  of  the  same  effects 
distrained  on.  St^hent  v.  P«//,  4  Tyr.  6 :  and 
see  pleas  and  law,  id.  ^ 


( 


anoti 


IJ  •{  III  a  declaration  on  a  promii^e  to  pay,  in  consideration  that  the  plaintiff  would  forbear  to  site 
itner,  it  is  sufficient  to  state  that  oilier  to  bo  indebted,  without  averring  that  tlic  debt  was  then  par- 


ones  V.  Potter,  5  Serg.  &  Rawlc.  519.  }» 
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sum  of  i£lOy  80  then  due  and  owing  to  the  said  plaintiff  as  aforesaid,  and  the 


TO   FAT 

said  plaintiff  then  intended,  after  the  expiration  of  five  days  after  the  making  forbxar- 
of  the  said  distress,  to  sell  the  said  distress,  according  to  the  form  of  the  Stat-  ^"hird' 
ote  in  such  case  made  and  provided,  &,c,  whereof  the  said  defendant  then  and  >''"*^''' 
there  had  notice  ;  and  thereupon,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said, at,  &,c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  defendant,  would  withdraw  the  said  distress,  and  forbear 
to  proceed  on  such  distress,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  <£10  in 
one  month  then  next  following — (lei  this  he  according  to  the  promise,)  And 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertaking 
of  the  said  defendant,  did  then  and  there  withdraw  the  said  distress,  and  forbear 
to  proceed  in  such  distress,  and  hath  thence  hitherto  forborne  to  proceed  on  the 
same,  to  wit,  at,  Slc,  (venue.)  And  although  a  month  from  the  making  of  the 
said  promise  and  undertaking  hath  long  since  elapsed,  and  although  the  said  J. 
S.  afterwards,  to  wit,  on,  &c.  (any  day  before  the  title  of  the  declaration)  at,  d&c* 
(venue)  aforesaid,  was  requested(2r)  by  the  said  plaintiff  to  pay  him  the  said  sum 
of  .£10,  yet  the  same  still  wholly  remains  due  and  unpaid  by  him,  of  all 
which  said  premises  the  said  defendant  then  and  there  had  notice.  Neverthe- 
less, the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf, 
hath  not  paid  to  the  said  plaintiff  the  said  sum  of  ^^lO  or  any  part  thereof,  and 
the  said  sum  of  ^10  still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  to 
wit,  at,  &c.  (venue)  aforesaid. — [Add  another  count  more  general^  depending 
an  the  nature  of  the  agreement,  and  commencing  at  once  with  the  atatement  of 
plaintiff ^8  having  distrained,  without  stating  the  terms  of  tenancy.  If  there  be 
any  doubt  as  to  the  distress  having  been  actually  commenced,  merely  state  defend- 
ants intention  to  distrain,  and  thai  defendant  promised  to  pay  the  rent  if  he 
would  Jorbear  doing  so. — Add  counts  for  money  paid,  had  and  received,  account^ 
and  a  breach  applicable  thereto.'} 


*XYIL  TO  PAY  MONEY  IN  CONSIDERATION  OF  MARRIAGE.   [  *254  ] 


TO  PAY 

MomtT  in 


For  that  whereas  heretofore,  to   wit,  on,  &c.  (day  of  promise,  or  about  it)    covsidk- 
at,  &c.  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  mahriaok. 

Onapro> 
mise  to  pay 

ix)  This  request  does  not  seem  necessary.  other,  in  consideration  of  his  marrvinf^his  daughter,  900/.  if 

(y)  See  other  forms,  2  Wentw.  491, 2.     1  Mod.  to  giro  him  as  much  as  he  should  give  to  any  of  plaintiff 

Eot.  128. — PI.  A.  51, 137. — Morg.  14S.    And  see  his  daughters,  and  afterwards  dies,  leaving  another  would  mar- 

ferm  of  declarations  on  mutual  promises  to  marry,  of  his  daughters  a  sum  of  money,  an  action  lies   ry  a  girl(sf). 

Kiel,  921.— 2  Went.  487,  8,  9.  PI.  A.  47,  99.-2  against  his  administrator  or  executor,  3  Bulst.  248. 

ich.  C.  P.  128.— 1  Sid.  180.  ITin.  Ahr.  287,  pi.  3. 

fVken  action  liei. — An  action  will  lie  on  a  con-        A  promise  by  a  father  after  his  daughter's  mar- 

tr»et  or  promise  to  pay  money  in  consideration  of  riage,  to  pay  a  sum  of  money  to  her  husband,  is  a 

marriage,  Cro.  Eliz.  69.    If  the  promise  be  to  pay  goodjsromise,  2  Leon.  111.— Cro.  Eliz.  69.    See 

90  French  pteres,  it  is  sufficiently  certain,  and  shall  also  Dyer,  272  b.  pi.  32.  in  margm.    A  promise 

be  intended  to  mean  French  crovmty  Cro.  Car.  by  a  man  to  pay  a  woman  a  sum  of  money  if  he 

194.    So  if  it  be  to  pay  100/.  at  a  time  to  come,  marry  any  body  but  herseU^  is  considered  a  re- 

and  in  the  mean  time,  after  the  rate  of  8/.,  the  pro-  straint  upon  marriage,  and  therefore  void,  6  Burr. 

miM  is  cood  and  not  usurious.    1  Vin.  Ab.  297,  pi.  2225.    Upon  a  promise  to  a  father  to  give  a  sum  of 

15^—2  ftd.  116.  8.  P.    So  if  a  man  promises  an<  money  with  his  daughter  in  marriage,  the  daughter 


A 
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TO  FAT     requeM  of  the  said  defendant,  would  marry  one  E.  F.  he  the  said  de/enc 
coRtiDK-    undertook,  and  faithfully  promised  the  said  plaintiff  to  pay  him  the  sum  of 
MABBiAOE.  ^f  lawful  money  of  Great  Britain,  whenever  after  such  marriage  he  the       d 
defendant  should  be  thereunto  requested ;  and  the  said  plaintiff  in  fact  saith*  .  at 
he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  afterwards, 
to  wit,  on,  d^c.  at,  &c.  aforesaid(2),  did  marry  the  said  £.  F.  whereof  the  said 
defendant,  afterwards,  to  wit,  on,  dtc.  at,  d&c.  aforesaid  had  notice ;  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking  so  by  him  in 
manner  and  form  aforesaid  made,  but  contriving  and  craftily  and  subtly  intend- 
ing to  deceive  and  defraud  the  said  plaintiff  in  this  respect,  hath  not  yet  paid 
the  said  sum  of  money,  or  any  part  thereof^  to  the  said  plaintiff,  although  he  the 
said  defendant,  afterwards,  to  wit,  on,  d^c.  and  oftentimes  afterwards,  to  wit,  at, 
[  *255  ]  &c.  was  requested  by  the  said  ^plaintiff  to  pay  him  the  same,  but  the  said  de» 
fendant,  to  pay  the  same,  or  any  part  thereof  to  the  said  plaintiff,  hath  hitherto 
^Jlll^^       wholly  refused,  and  still  doth  refuse,  to  wit,  at,  d&c.  aforesaid.     And  whereas 
{Mty  » » .      also  afterwards,  to  wit,  on  the  day  and  year  first  above-mentioned,  at,  dDc 
time.  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special  instance  and 

request  of  the  said  defendant,  would  marry  ihe  said  £.  F.  he  the  said  defen- 
dant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff,  wilhio 
a  reasonable  time  after  such  marriage  should  have  taken  place,  to  pay  unto  him 
the  said  plaintiff,  the  sum  of  £ —  of  like  lawftil  money ;  and  the  said  plain- 
tiff, in  fact  says,  that  he,  confiding  in  the  said  last-mentioned  promise  and  un- 
dertaking of  the  said  defendant,  afterwards,  to  wit,  on,  &c.  at,  d&c  aforesaid, 
did  marry  the  said  £.  F.  whereof  the  said  defendant,  afterwards,  to  wit,  on,&c 
at,  &c.  aforesaid,  had  notice ;  yet  the  said  defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriving  and  fraudulently  intend- 
ing, craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  respect, 
hath  not  yet  paid  the  said  last-mentioned  sum  of  money,  or  any  part  thereof  to 
the  said  plaintiff,  although  a  reasonable  time  for  that  purpose  since  the  said  last- 
mentioned  marriage  so  took  effect  as  aforesaid,  hath  long  since  elapsed  ;  and 
although  the  said  defendant  afterwards,  to  wit,  on,  &c.  last  aforesaid,  and  of- 
tentimes afterwards,  at,  &c.  aforesaid,  was  requested  by  the  said  plaintiff  to  pay 
him  the  same,  but  the  said  defendant,  to  pay  the  same  or  any  part  thereof  hath 
hitherto  wholly  refused,  and  still  doth  refuse,  to  wit,  at,  &c.  aforesaid. — [.Aio- 
fW  cotml  matf  ht  added  upon  an  executed  cansideratum.] 

HMiy  have  the  action^  for  she  is  the  meritorious  cause  riage  is  unneceesary,  and  ie  usually  omitted  in  ino> 

of  action,    Bull.  Ni.  Pri.  133.    Promises  to  paj  dern  pleadings ;  a  promise  to  the  plaintiff  most  be 

money  in  consideration  of  marriage,  must  be  in  shown  in  express  terms :  an  allegation  that  the  de- 

writinj^bj  the  Statute  of  Frauds,  29  Car.  2.  ci  3.  fendant  asserted  and  published  that  he  would  giive 

8.  4.    But  mutual  promises  to  marry  are  not  with-  100/.  to  whoever  shoiud  marry  his  dauditer,  is  too 

in  the  proTisions  of  this  act,  Stra.  34 ;  see  1  Chit,  indefinite  and  uncertain,  1  Rol.  Ab.  6  M.  pi.  1.— 

CoU.  Stat.  371,  n.  (/).     Letters    from  parents  Noy,  11.  Cro.  Jac.  4.    The  marriage  need  not  be 

or  persons  standing  in  loco  varenUty  coniaining  sUted  to  have  taken  place,  ad  VMUmHam  dtfen- 

promises  of  provisions  in  consideration  of  marriage,  dentUy  for  that  will  be  intended,  Cro.  Car.  194. 

if  explicit  in  their  terms,  have  been  held  to  satisfy  Indebitatus  a$9uwapnt  will  not  lie,  1  Vent.  268. 
the  Statute,  2  Vent.  361.— 2  Pre.    Ch.  560.— 2        {x)  The  words  *<at  the  special  instance  and 

Tern.  600, 602.  request  of  the  defendant"  are  unnecessary  here, 

Form  (f  Declaration.^An  inducement  of  a  Cro.  Car.  194. 
discourse  having  taken  place  respecting  the  mar-  , 


^ 
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*XV1II.  TO  PAY  MONEY  FOR  SERVICES,  dtc.  ^oPAr 

MOVEY  ros 

■BSVICSt. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  retainer  or  tJnmi  it)  at«  Special 
d&c«  in  consideration  (hat  the  said  plaintiff,  at  the  special  instance  and  request  boaid  wages 
of  the  said  defendant,  would  enter  into  the  service  of  the  said  defendant  as  an  ^J^Jf!!!^ 
hired  servant,  and  serve  the  said  defendant  in  that  capacity,  he  the  said  defen- 
dant undertook,  and  then  and  there  faithfully  promised  the  said  plaintifff  during 
the  continuance  of  such  service  and  employment,  to  pay  him  the  said  plaintiff 
for  such  service  certain  wages,  aAer  the  rate  of  £ — per  annum,  and  certain 
board  wages  for  his  support  and  maintenance  during  such  service,  after  the  rate 

of shillings  per  week  ;  and  the  said  plaintiff  avers,  that  he,  confiding  in 

the  said  promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit, 
on,  &c.  aforesaid,  enter  into  the  service  of  the  said  defendant,  and  served  the 
said  defendant  in  the  capacity  aforesaid  for  a  long  space  of  time,  to  wit,  for  the 

space  of weeks  then  next  following,  and  thai  the  board  wages  of  the  said 

plaintifTduring  the  time  aforesaid,  and  after  the  rate  aforesaid,  amounted  to  a  large 
sum  of  money,  to  wit,  the  sum  of  £ — ,  whereof  the  said  defendant  afterwards* 
to  wit,  on,  &rc.  {any  day  before  title  of  deelariUiofh)  at,  d&c.  aforesaid,  had  no- 
tice» — [Add  the  common  count  for  xoages^  as  an/e,  66,  and  counts  for  work  and 
lahor^  money  paidt  account  $taled%  and  breach.] 

Forthat  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and  un«  [  *257  ] 
dertaking  of  the  said  defendant  hereinafter  *next  mentioned,  he  the  said  defen*  wanTdi^eiH 
dant  was  one  of  the  bailiffs  of  the  sheriff  of  Middlesex,  to  wit,  at,  d&c.  and  whereas  4*^^  adveiw 

need  he 

also  before  the  time  of  the  making  of  the  said  promise  and  undertaking,  one  would  ^ve, 
E.  F.  had  been  arrested,  and  was  in  custody  of  the  said  defendant  as  such  ntS^^^ 
bailiff  as  aforesaid,  for  debt,  to  wit,  at,  6lc.     And  whereas  also  before  the  time  *°7 ?«"<»'■ 

reta»iHg  one 

of  the  making  of  the  said  promise  and  undertaking,  the  said  E.  F.  had  escaped  who  had  ee- 
out  of  the  custody  of  the  said  defendant,  so  being  such  bailiff  as  aforesaid,  and  h?custody 
the  said  defendant  was  de^^irous  of  apprehending  and  retaking  the  said  E.  F«  ^^)* 
to  wit,  at,  d&c.  aforesaid  ;  and  thereupon,  afterwards,  to  wit,  on,  dtc.  at,  d&c. 
aforesaid,  in  consideration  that  any  person(c)  would  apprehend  the  said  £•  F. 
or  by  private  information,  or  otherwise,  be  the  means  of  apprehending  or  caus- 
ing him  to  be  apprehended  and  delivered  into  the  custody  of  the  said  defendant* 

(a)  See  preccdenis  for  wages,  ThomD.  Eat.  26.  muaicated  hie  suspicions  on  the  suUect  to  a  third 

—PI.  A.  49. — 3  Burr.  1778. — 1  Sauod.  m.— S  Id.  person,  who  gave  the  infomaiion  and  roeehr«d  the 

S46.— 4  East,  646—4  Esp.  Rep.  75. — 7  T.  R.  S41.  reward  :  accordingly  il  was  held,  that  the  person 

—9  B.  &  P.  116.    As  to  recovery  of  wages  and  who  had  so  received  the  reward  was  not  liable  to 

rommieration  in  general,  see  Bac.  Ab.  tit.  Master  repay  tho  whole,  or  any  portion  of  itj  to  the  penop 

and  Sisrvant,  H.— Bum,  J.  tit.  Servants. — Anto,  from  whom  he  originslly  received  his  infi>nnation. 

74,  note.  1  M.  Ik  S.  106.    When  the  rewsitl  is  advertised  !• 

(6)  See  other  forms,  2  Went.  490/— 3  Id.  30, 31,  bo  paid  to  any  person  who  shall  apprehend,  (mt 

where  see  form  of  advertisement  and  notes,  as  to  cause  to  be  apprehended,  &c.  and  one  person  aip- 

the  plaintiffs  having  recovered.    An  advertisement  prehended  the  offender,  and  another  proeore  his 

or  general  promise  of  a  reward  to  any  one  who  will  apprehension,  they  are  both  entitled  to  ne  remwno- 

apprehend  a  felon,  or  do  any  other  act  for  the  de-  rated.    3  Wentw.  90. 

fendant,  should  not,  in  general,  be  declared  upon  The  7  &  8  6.  4.  c.  29.  s.  69.  prohibits  the  ndver* 

as  a  promise  to  the  particular  plaintifi;  for  there  is  tising  a  reward  for  stolen  goods  with  no  qnestioas 

no  pnvity  between  the  panlee  themselves,  Rol.  Ab.  asked,  Itc.  under  a  P«naltT  of  60L  and  full  oosts. 

e,  M.  pi.  1.— Noy,  II,  where  a  similar  advertise-  The  7  Geo.  4.  c.  64.  s.  28.  allows  rewards  fai  cer« 

ment  promised  a  reward  to  the  person  who  would  tain  cases.    See  Bum's  Justice,  title  Reward, 

give  information  respecting  a  lost  child,  so  that  it  (c)  See  note,  supra, 
might  be  restored  to  its  parents,  and  a  person  com- 

Vot.  II.  25 
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FOR  lie  the  said  defendant  undertook,  and  then  and  there  faithfully  promised,  upon 
such  apprehending  and  delivery  of  the  said  E.  F,  into  the  custody  of  him  the 
said  defendant,  to  pay  to  such  p^son  who  should  apprehend,  or  cause  to  be  ap- 
prehended, the  said  E.  F.  a  reward  of  J^IOO.  And  the  said  plaintiff  avers, 
that  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  he  the  said  plaintiff  took  and 
apprehended  the  said  E.  F.  and  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at, 
&c.  aforesaid,  delivered  him  into  the  custody  of  the  said  defendant,  by  reason 
whereof  the  said  defendant  then  and  there  became  liable  to  pay,  and  ought  to 
have  paid  to  the  said  plaintiff,  the  aforesaid  reward  of  <£100,  to  wit,  at,  &c. 
aforesaid. — [^dd  other  counts^  varying  the  underiaking^  according  to  the  rrr- 
cumstancee^  and  the  common  count  for  work  and  labor,  jowmieej  account  statedp 
and  breach.^ 

For  a  re-  For  (hat  whereas  the  said  defendant,  to  wif,  on,  &c.  {day  oj  pvAlicatton  or 

tLed  for  din  obotU  it)  at,  &c.  (venue)  printed  and  published  a  certain   advertisement,  stating 
off  n!d°^(d?    (^^^  '^'  ^^'  ^^  advertisement  in  the  paet  tense,  as  thus)  that  one  A.  S.  had 
then  lately  defrauded  the  said  defendant  and  other  people  of  money,  wearing 
apparel,  and  table  linen  and  other  things,  of  value,  to  a  great  amount,  and  the 
said  defendant  did  thereby  then  and  there  undertake  and  faithfully  promise,  that 
if  any  person  would  discover  the  said  A.  S.  so  that  she  might  be  brought  to 
justice,  such  person  should  receive  c£20  reward  of  the  said  defendant;  and  the 
said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  promise  and  undertaking 
of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  did  discover  the  said  A.  S.  to  the  said  defendant ;  and  the 
said  A.  S.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
was  committed  to  the  custody  of  the  keeper  of  the  gaol  at  [Worcester],  to  an- 
swer for  the  said  offence,  whereof  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  {vfinue)  aforesaid,  bad  notice,  and  by  reason  of 
the  premises  the  said  defendant  became  liable  to  pay  the  said  sum  of  ^20  to  the 
said  plaintiff,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
**^t1nor«   *l^®®^®^-     ^^^  whereas  also  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
genera!.        at«  &.C.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defendant,  had  before  that  time  caused  and 
procured  one  A.  S.  who  then  and  there  was  charged  by  the  said  defendant  to 
have  then  lately  defrauded  the  said  defendant  and  other  people  of  money,  wear- 
ing apparel,  table  linen,  and  other  thingn,  of  value,  to  a  great  amount,  to  be 
taken  into  custodyi  to  be  detained  in  custody  by  the  said  defendant  to  answer 
the  said  last-mentioned  charge,  he  the  said  defendant  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  &c.  {remie)  aforesaid,  undertook,  and  to  the  said 
plaintiff  faithfully  promised  to  pay  him  the  said  sum  of  .£20  of  lawful  money  of 
Great  Britain,  whenever  afterwards  he  the  said  defendant  should  be  thereunto 
requested. — [•Add  coimts for  work  andlahor  andjotimies — money  paid — account 
stated — and  breach.] 

r    268  J       *For  that  whereas,  before  the  making  of  the  promise  and  undertaking  of  the 

{d)  Sec  a  form,  S  Wentw.  80,  and  the  notes  to  the  preceding  form. 
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sutd  defeudaQts  hereinafter  next  lueationed,  to  wit»  on,  6lc.  divers  goods  and        ^^^ 

SERVICES 

chattels  of  the  said  defendant  had  been  feloniously  taken  and  carried  away  from  ^  reward 
a  certain  d\velling*house  of  the  said  defendant,  to  wit,  at,  &c.  and  thereupon,  f  laintiif  if 
heretofore,  to  wit,  on,  &c.  aforesaid,  to  wit,  at,  &c.  aforesaid,  in  consideration  rest  a  felon 
of  the  premises,  and  that  the  said  plaintiff,  at  the  special  Instance  and  request  ^*^' 
of  the  said  defendant,  would  apprehend  the  said  offenders,  so  that  the  property 
of  the  said  defendants  should  be  recovered,  he,  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintifr(/)  therefore  to  pay 
him,  as  a  reward,  the  sum  of  £20  ;  and  the  said  plaintiff  in  fact  saitb,  that  he, 
confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  that  is  to  say,  at,  d&c.  (venue)  aforesaid, 
apprehended  and  took  into  custody  the  said  offender,  to  wit,  one  £.  F.  for  the 
said  felony ;  and  the  said  £.  F.  was  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at,  &c.  aforesaid,  in  due  course  of  law  tried  for  the  said  felo- 
ny, and  was,  upon  the  said  trial,  upon  the  evidence  of  the  said  plaintiff  found 
guilty  thereof,  and  duly  sentenced  to  be  punished  according  to  law  for  his  said 
oflence,  and  the  said  property  of  the  said  defendant  was  then  and  there  restored 
to  the  said  defendant,  and  he,  by  means  of  the  premises,  then  and  there  reco- 
vered the  same ;  of  all  which  said  premises  the  said  defendant  afterwards,  to 
wit,  on,  d&c.  last  aforesaid,  there  had  notice  :  yet  the  said  defendant  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and  craf\ily  and  subtly  in- 
tending to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  (although 
he  was  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  requested  by 
the  said  plaintiff  so  to  do)  as  yet  paid  the  said  reward  of  ^20,  or  any  part  thereof, 
to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse  so  to  do,  to  wit,  at,  &c.  aforesaid.  And  also  for  that,  whereas  ^^"^ 
heretofore,  and  before  the  making  of  the  promise  and  undertaking  of  the  said 
defendant  hcreinaf\er  next  mentioned,  the  said  plaintiff  had,  at  the  like  special 
instance  and  request  of  the  said  defendant,  discovered  and  caused  to  be  appre- 
hended the  said  £.  F.  on  suspicion  of  having  feloniously  stolen  certain  goods 
and  merchandize  of  the  said  defendant,  of  great  value,  and  had  attended  as  a 
witness  on  the  trial  of  the  said  £.  F.,  by  means  whereof  the  said  £•  F.  had  been 
and  was  convicted  of  the  said  offence,  and  a  great  part  of  the  said  last-mention- 
ed goods  and  merchandizes  were  restored  and  re-delivered  to  the  said  defen- 
dant ;  and  thereupon  he,  the  said  defendant,  in  consideration  thereof,  aderwards, 
to  wit,  on,  d&c.  at,  ^c.  aforesaid,  undertook,  and  *then  and  there  faithfully  pro-  r  »269  1 
mised  the  said  plaintiff  to  pay  him  the  sum  of  jf  20,  when  he  the  said  defendant 
diould  be  thereunto  af\erwards  requested  ;  yet  the  said  defendant  (although 
often  requested  so  to  do)  hath  not  as  yet  paid  to  the  said  plaintiff  the  said  last- 
mentioned  sum  of  <£20,  or  any  part  thereof,  but  hath  hitherto  wholly  neglect- 
ed and  refused  so  to  do,  to  wit,  at,  &c.  aforesaid. — {^Jldd  common  counts  for 
work  and  lahoi\  and  joumies^  money  paid^  account  stated  and  breach."^ 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and  m^jterj^^' 
undertaking  of  the  said  defendant  herein  after  next  mentioned,  the  said  plaintiff  H*^^  ^« 

{e)  See  precedent,  and  nolo,  ante,  266,  n.  (6).  (/)  But  see  ante,  256,  n.  (6). 
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fittbOT  of  a  ^yai  a  schoolmaster,  and  (ho  profession  and  business  of  a  school  ma:ster  exercised, 
tinE/g  awaj  followed,  and  carried  on,  to  wit,  at,  &c.  (venue)  and  thereupon,  heretofore,  to 
ft^^tbe'  ^^*  ^^^  ^^'  ^^  ^^*  {'^^^  ^  consideration  that  the  said  plaintiff,  at  the  special 
school  with-  iiuitance  and  request  of  the  said  defendant,  would  admit  and  receive  one  L.  into 

out  Cllillg  A  .      . 

quarter'g  the  school  of  the  said  plaintiff,  and  would  instruct  the  said  L.  in  reading,  writing, 
iiotic«(i').  ^^^  arithmetic,  and  other  necessary  and  useful  accompUshments  and  qualifica- 
tions, for  certain  reasonable  reward  to  the  said  plaintiff  in  that  behalf,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
continue  the  said  L.  at  the  said  school,  to  be  instructed  by  the  said  plaintiff  as 
aforesaid,  until  the  expiration  of  a  quarter's  notice  of  his  the  said  defendants  in- 
tention to  take  the  said  L.  away  from  the  said  schoo](^).  And  the  said  plaintiff 
•vers,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defend- 
ant, did,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,.d£.c.  (oeniie) 
[  *260  ]  admit  and  receive  the  said  L.  into  the  said  ^school  of  the  said  plaintiff,  and  did 
iDStnict  the  said  L.  in  reading,  writing,  and  arithmetic,  and  other  necessary  and 
useful  accomplishments  and  qualifications  for  a  certain  space  of  time,  to  wit,  for 
[a  quarter]  of  a  year  then  next  following,  and  hath  always  hitherto  been  ready 
and  willing  to  instruct  the  said  L.  as  aforesaid,  and  thereof  the  said  defendant 
hath  always  had  notice,  to  wit,  at,  6lc.  {venue)  aforesaid  ;  yet  the  said  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  deceive  the  said  plaintiff  in  this  respect  afterwards,  and  before  the  expi- 
ration of  [half]  a  year  after  the  said  L.  had  been  so  admitted  and  received  as 
aforesaid,  to  wit,  on,  &c.  [day  of  renunal^  or  about  f<],  at,  &c.  (venue)  wrong- 
fully and  injuriously  took  away  the  said  L.  from  the  said  school  of  the  said  phiin- 
tiff  before  the  expiration  of  a  quarter's  notice  given  by  the  said  defendant  to  the 
said  plaintiff  of  the  said  defendant's  intention  to  take  the  said  L.  away  from  the 
said  school,  and  without  giving  the  said  plaintiff  any  such  notice  as  aforesaid* 
and  hath  thence  hitherto  wholly  neglected  and  refused  to  continue  the  said  L. 
at  the  said  school  to  be  instructed  by  the  said  plaintiff,  to  wit,  at,  &c.  aforesaidt 
whereby  he  the  said  plaintiff  hath  wholly  lost  and  been  deprived  of  all  the  bene- 
fit, profits^  and  advantages  which  he  otherwise  might  and  would  have  derived 
and  acquired  from  instructing  the  said  L.  as  aforesaid,  to  wit,  at,  d&c.  afore- 
said.—[iSecond  county  ioying  it  as  an  executed  connderation  Uke  the  next  prece- 
deni^'-^Add  common  county  as  ante^  81,  far  work  and  labor  as  a  schoolmaster^ 
add  counts  for  work  and  labor  gsnsraUy^  board  and  necessaries^  money  paidy 
account  stated,  and  breach.'\ 

M  M**^ie3  ^^^  ^^^  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
eoDsidorft-  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  plaintiff 
was  a  schoolmaster,  and  the  profession  and  business  of  a  schoolmaster  exercis- 
es') This  count  is  proper,  bat  it  would  saem  from  not  return,  it  was  held  tha.t  the  master  was  entitled 
the  cases  in  2  New  Rep.  8SS— 5  Bingh.  ISS— 4  to  a  whole  quarter's  schooling,  although  there  was 
Campb.S7&^id.  186— 1  Stark.  198,  that  the  plain-  no  express  contract  for  a  Quarter's  notice,  or  a 
tiff  may  recover  under  the  common  indebitatus  quarter's  pay  *,  and  althoneh  the  school  was  a  day- 
ceoBt,  as  ante,  81.  And  for  the  same  reason  he  school,  at  which  the  child  was  the  only  boarder, 
might  recover  on  the  common  count  for  work  and    5  Bingh.  182. 

labor.    See  the  notes,  ante,  74.    In  a  late  c&se,        {k)  TtoM  should  be  described  as  in  the  plaintiff's 
where  a  child  at  school,  for  whom  payment  had    terms,  which  are  usually  contained  in  a  printed  pro- 
beeo  made  aqanerly,  was  sent  home  for  illness  four    spectus. 
days  after  tnt  commencemeAt  of  a  quarter,  and  did 
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ed,  followed*  and  carried  ou«  to  wit,  at,  6lc.  (venue)  and  thereupon,  heretofore,  ^^  ^ 
to  wit,  on,  &c.  in  consideration  that  (he  said  plaintiff,  at  the  special  instance  MArncji. 
and  request  of  the  said  defendant'  had  admitted  and  received  one  E.  F.  into  the 
school  of  the  said  plaintiff,  to  be  there  boarded  and  taught  English,  and  other 
languages  and  accomplishments,  for  certain  reasonable  reward  to  the  said  plain- 
tiff  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
folly  promised  the  said  plaintiff  that  he  would,  previously  to  his  ^removing  the  r  *261  1 
said  £.  F.  from  the  said  school,  give  one  quarter  of  a  year's  notice  to  the  said 
plaintiff  of  his  intention  so  to  do,  or  pay  a  quarter's  stipend  to  the  said  plaintiff; 
and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertake* 
ing  of  the  said  defendant  did  aAerwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  du:.  aforesaid,  continue  the  said  E.  F.  in  his  said  school,  and  did  board  him 
Ibere,  and  teach  him  English,  and  other  languages  and  [accomplishments,  for  a 
ciertain  space  of  time,  to  wit,  until  and  Open  the,&c. — \^day  of  removal ^  or  about 
ii]  ;  and  hath  always  hitherto  been  ready  and  willing  to  continue  the  said  E.  F. 
io  the  said  school,  and  to  board  and  teach  him  as  aforesaid,  whereof  the  said  ^ 
defendant  hath  always  had  notice,  to  wit,  at,  &c.  (venue)  aforesaid ;  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  fraudulently  intending  to  deceive  and  defraud  the  said  plaintiff  heretofore, 
to  wit,  on,  6LCi  [day  of  taking  away^  or  about  it,]  at,  &lc.  aforesaid,  wrongfully 
and  injuriously  took  away  the  said  £.  F.  from  the  said  school  of  the  said  plain- 
tiff without  giving,  according  to  his  said  promise  and  undertaking  to  the  said 
plaintiff,  a  quarter's  notice  of  his  intention  so  to  do,  whereby  the  said  plaintiff 
bath  wholly  lost  and  been  deprived  of  all  the  benefits,  profits,  and  advantages 
which  be  might  and  otherwise  would  have  derived  and  acquired  from  continuing 
the  said  E.  F.  in  the  said  school,  and  boarding  and  teaching  him  therein  ;  nor 
bath  the  aaid  defendant,  although  he  was  afterwards,  to  wit,  on,  &c.  at,  &c 
aforesaid,  requested  by  the  said  plaintiff  so  to  do,  as  yet  paid  to  the  said  plain- 
tiff a  quarter's  stipend,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£ —  but  hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and 
refuse  so  to  do,  to  wit,  at,  &c. — [Add  counts  as  advised  in  the  last  precedent.] 


XIX.  RELATING  TO  SALES  OF  GOODS  AND  ■elathto 


PERSONALTY. 


TO   PALIS 
or   OOODB. 

For  not  do- 


For  that  whereas  heretofore,  to  wit,  on,  d&c.  [day  of  delivery  of  the  goods)  ^^^^ 
at,  &c.  (venue)  in  consideration  that  the  *said  plaintiff,  at  the  special  instance  bill  of  ex- 

0^  V%  A  V^  4V^k      Hft 

and  request  of  the  said  defendant,  would  sell  and  deliver  to  him  the  said  defen-  payment  for 
dant  a  certain  quantity  of  goods,  to  wit,  [100  sacks  of  malt]  at  a  certain  rate  «<xxi«  •<>*<* 


Ii)  See  oth^r  ferma,  16  East,  ISO.-— S  Campb.  exchange  to  the  plaintiiT,  or  accept  a  bill  in  his  la- 

989.    When  neceesary  to   declare  specially,  see  vor,  it  is  necessary  to  declare  specially  for  not  de- 

aato,  ▼ol.  i.  902.    Bee  also  ante,  66,  n.  (r).    By  liverinit  or  accepung  the  bill,  asm  the  above  prece- 

thoi  dedartng  specially,  a  set-off  may  be  avoided,  dent,  4  East,  147  ^^  B.  &  P.  68£.— 2  Camp.  682.— 

How  to  doclare  in  fiich  a  case,  see  t  Marsh.  41.  S  Camp.  929 ;  but  if  the  credit  has  elapsed  at  the 

f  Ttimt.  940.    When  gooda  have  been  told  on  a  time  or  declaring,  thou^  after  the  writ  issued,  and 

Cf^t  not  elapaed  at  the  thne  of  declaring,  and  on  after  the  first  day  of  Term,  the  piamtiflTmay  recov- 

A«  lerOM  that  the  defendant  should  deliver  a  bill  of  er  on  the  common  counts,  the  declaration  being  en- 


[*2( 


*262] 
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To%  NOT  or  price,  thoii  and  there  agreed  upon  between  the  said  plaintiff  aud  the  said  de* 

^^ivQ  fendant,  to  wit,  at  the  rale  or  price  of [for  each  and  every  of  the  said 

EzcuAzi«E  sacks  of  maU(J)],  amounting  in  the  whole  to  a  largo  sum  of  money,  to  wit, 

roRoooDfl  th^  gun^  of  £ — .  t,f  lawful  money  of  Great  Britain,  he  the  said  defendant  un- 

VOLD.  •' 

dertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  for 
the  said  goods,  by  accepting  a  bill  of  exchange,  to  be  drawn  by  the  said  plain- . 
tifi*  upon  the  said  defendant,  and  payable  in  [four]  months  from  the  delivery  of 
the  said  malt  (A;)  to  the  said  defendant,  whenever,  after  such  delivery,  he  the 
said  defendant  should  be  thereunto  requested.     And  the  said  plaintiff  in  fact 
saiih,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defen- 
dant, did  afterwards,  to  wit,  on  the  day  and  year  at,  &c.  (venue)   aforesaid,  aeli 
and  deliver  the  said  quantity  of  goods  to  the  said  defendant  on  the  terms  afore- 
said.— [ff  the  defendant  kaa  not  paid  for  any  part  of  the  goods^  onUt  thefoUovc- 
ing  words  in  ih%9fom%  between  brackets.]     And  although  the  said  defendant,  in 
part  performance  of  his  said  promise  and  undertaking,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  paid  to  the  said  plaintiff, 
by  accepting  a  certain  bill  of  exchange,  for  a  part  of  the  said  price  of  the  said 
good8,  to  wit,  the  sum  of  [jf  100] ;  and  although  the  said  plaintiff  aflerwards, 
and  before  the  expiration  of  [four]  months  from  the  delivery  of  the  said  goods 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
did  draw  a  certain  bill  of  exchange  upon  the  said  defendant,  and  bearing  date 
a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid, 
for  the  [residue  of  the]  said  prico  of  the  said  goods,  to  wit,  the  sum  of  £ — , 
and  payable  in  four  months  from  the  day  and  year  aforesaid,  being  four  months 
from  the  delivery  of  the  said  goods  as  aforesaid ;  and  the  said  plaintiff  then 
and  there  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.   (vewu)  aforesaid,  re- 
quested (/)  the  said  defendant  to  pay  the  said  plaintiff  the  said  [residue  of  the 
said]  price  of  the  said  goods,  by  accepting  the  said  [last-mentioned]  bill  of  ex- 
change, so  drawn  as  aforesaid  ;  yet  the  said  defendant  not  regarding  his  said 
proniise  and  undertaking,  but  contriving  aud  wrongfully  and  unjustly  intending, 
crafUly  and  subtly  to  deceive  and  defraud  the  [said  plaintiff  in  that  behalf,  did 
not,  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before 
or  afterwards,  pay  the  said  plaintiff  the  said  [residue  of  the  said]  price  of  the 
said  goods,  or  any  part  thereof,  by  accepting  such  bill  of  exchange  as  afore- 
said, or  otherwise  howsoever,  but  hath  hitherto  wholly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do  ;  and  by  reason  thereof  he  the  said  plain- 
tiff hath  lost  and  been  deprived  of  the  use  and  benefit  of  the  said  bill  of  ex* 
change,  which  he  the  said  defendant  ought  to  have  accepted  as  aforesaid,  to  wit, 
at,  &c.  {venue)  aforesaid. — [If  there  be  any  doubt  as  to  the  terms  of  the  coti- 
iracty  add  another  specicd  county  stating  the  facts  as  they  wiU  probably  be  prav" 
td, — Add  one  count  for  goods  bargained  and  sold — another  for  goods  sold  iuid 
delivered — tnoney  had  and  received — and  the  account  stated^  and  6reac^] 

titled  specially  of  a  day  after  the  credit  elapsed.  425. — Post,  269,  n.  {x). 

4East,75.2B.  &  A.431.  And  so  if  credit  be  given  (k)    Sometimes  the  understandinc  is  from  the 

aa  a  mere  voluntary  act  it  may  be  revoked,  and  date  of  the  contract.  2  Marsh.  41. — i  Taunt.  S40; 

the  vendor  may  sue  under  the  common  counts  for  the  contract  must  be  described  precisely  according 

the  price.     1  Elsp.  Rep.  430.    As  to  when  interest  to  the  a^ement  of  the  parties, 

is  recoverable,  see  13  East,  98. — Ante,  88.  (/)  It  is  necessary  to  aver  and  prove  this  request 

0')  See  6  Taunt.  108.— 13  East,  102.  2  B.  U  P.  to  accept.    Reed  v.  Mesteer,  Com.  ConL  181. 
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*  For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  deliceinj  of  the  goods  For  not  pay- 
or about  it)  at,  &c.  in  consideration  that  the  said  plaintiff,  at  the  special  instance  re-deliv-, 
and  request  of  the  said  defendant,  would  deliver  to  the  said  defendant  a  cer-  ddtilerfd  to 
tain  quantity  of  goods,  to  wit,  &c.  {set  them  out  shortly)  on  the  terms  that  he  ^S^''^"^'' 
the  said  defendant  should  purchase  the  same  at  a  reasonable  price  {or  if  ajix»  of  sale  and 
ed  price  be  named^  say  **  at  and  for  a  certain  price,  to  wit,  the  sum  of  ^ — ,  for," 
&€.)«  or  return  the  same  to  the  said  plaintiff,  he  the  Said  defendant  then  and 
there  undertook,  and  faithfully  promised  the  said  plaintiff  to  purchase  the  said 
goods  of  him,  and  to  pay  him  the  reasonable  {or  "  the  said")  price  thereof,  or 
to  return  and  re-deliver  the  said  goods  to  him  within  a  reasonable  time  then 
next  following ;  and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  (he  said 
promise  and  undertaking  of  the  said   defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  deliver  to  the  said  defendant 
the  said  quantity  of  goods  on  the  terms  aforesaid,  and  was  always  ready  and 
willing  to  sell  the  said  goods  to  the  said  defendant  at  a  reasonable  {or  *'  the 
said")  price,  to  wit,  the  price  of,  &c.  whereof  the  said  defendant  then  and 
there  had  notice ;  yet  the  said  plaintiff  in  fact  saith,  that  although  a  reasonable 
time  for  the  said  defendant's  purchasing  or  returning  the  said  goods  to  the  said 
plaintiff,  as  last  aforesaid,  hath  long  since  elapsed,  yet  the  said  defendant,  not 
regarding  his  said  promise  and  undertaking,  but  contriving  and  intending  to  de- 
ceive and  injure  *the  said  plaintiff  in  this  behalf,  hath  not,  although  often  re-  [  *264  ] 
quested  so  to  do,  paid  the  said  plaintiff  the  said  price  of  the  said  goods,  or  re- 
turned or  re-delivered  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to 
do,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  two  counts,  goods  ao/d,  money  had 
tmd  received,  account  stated,  and  breach."} 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  sale  or  about  it)  at,  &c.  For  not  ac- 
(renire)  the  said  defendant  bargained  for  and  bought  of  the  said  plaintiff,  and  gooda «o/(l 


In), 


(m)  As  to  conditional  sales  of  property,  see  8  to  when  the  foods  may  bo  considered  as  haying 

Chit.  Com.  Law,  274.     If  goods  aro  delivered  on  vested  in  the  defendant,  see  6  B.  &  C.  888.    6  B. 

the  terms  of  sale  and  return,  and  the  person  receiv-  &  A.  942. 

iflg  them  docs  not  return  them  in  a  reasonable  On  the  other  hand,  where  the  goods  have  become 
time,  the  value  of  them  may,  it  seems,  be  recover-  vested  in  the  defendant,  but  have  not  been  deliver- 
ed in  aii  action  for  goods  sold  and  delivered,  ed,  the  above  special  count  is  maintainable,  and  un- 
Peake*s  Rep.  66w — See  also  16  East,  46.— Ante,  less  the  plaintiff  proceeds  for  special  damages  aria* 
Tol.  i.  802.  It  is  usual,  however,  and  safest,  to  ada  ing  from  the  not  accepting  the  goods,  as  for  ware- 
a  special  count  as  above.  house-room,  re-housing,  &c.  or  the  like,  the  plain- 

(n)  See  the  forms  in  Index  to  2  Wentw.  193.^  tiff  may  recover  the  price  under  the  common  count 

More.  126. — La\.  Ent.  17, 18. — 9  B.  &  C.  145,  and  for  goods  bargained  and  sold,  as  ante,  56.    Id.— 4 

the  foliowins  forms :  ^  and  see  necessity  for  this  Co.98. — Skin.  647.-~Holt's  Rep.  94.— Shop.  Touch, 

count,  8  B.  &  Crcsw.  277,  observed  upon  m  1  Bing.  225.— Peake,  41.— 7  T.  R.  67. 
N.  C.4S0.  y  The  plaintiff  should  declare  specially  where  the 

This  count,  or  the  common  count  for  goods  bar-  goods  have  been  re-sold  in  pursuance  of  the  origi- 

K'ncd  and  sold  cannot  be  supported,  unless  there  noil  agreement  between  the  parties,  or  whore  the 
(  been  an  actual  sa/«of  the  goods,  and  unless  the  contract  has  been  rescinded  bv  the  defendant's  re- 
praporty  in  the  goods  has  become  veiled  in  the  fusal  to  complete  it,  see  6  Taunt.  102. 1  Marsh. 
defendant.  Therefore  this  count,  and  at  all  events  614,  S.  C— reako,  C.  N.  P.  42  a.  though  it  should 
the  common  count  for  goods  bargained  and  sold  seem,  from  the  case  in  4  Esp.  Rep.  251—1  East, 
wfll  not  suffice,  vrhere  goods  have  been  ordered  to  194—1  Ves.  jun.  680—7  T.  R.  67,  that  the  plain- 
be  made  tor  defendant,  and  the  property  therein  has  tiff  may  in  such  case  recover  on  the  common  count 
not  been  vested  in  the  defendant,  by  any  act  sub-  for  goods  bargained  and  sold.  It  seems  the  vendor 
sequent  to  the  completion  of  the  or^r,  such  as  his  may  re-sell  ihe  goods  if  the  vendee  makes  default 
assenting  to  an  appropriation  made  him  by  the  and  refuses  to  complete  tho  purchase,  so  that  the 
plaintiff  of  the  goods.  In  such  case  the  declara-  sale  has  become  rc<:cinded.  1  Salk.  118.  4  B.  & 
tion  must  be  special,  as  in  tho  next  form.  Post,  C.  945.— Bui.  N.  P.  50.— 6  Mod.  162.— See  6  M. 
966;  see  8  B.  &  C.  277.-9  B.  &  C.  388.    As  it  S,  I. 
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For  vor    i]^q  q^[^  platntifT,  at  the  special  instance  and  request  of  the  said  defendant,  then 


ACCEPTING 


«ooDft      and  there  sold  to  the  said  defendant  a  large  quantity  of  goods,  [to  wit,  ten  loads 
of  wheat],  at  the  rate  or  price  of  [£ —  for  each  and  every  load  thereof],  to  be  de- 
livered by  the  said  plaintiff  to  the  said  defendant  [in  a  week  then  next  following, 
at ]  and  to  be  paid  for  by  the  said  defendant  to  the  said  plaintiff  on  the  de- 
livery thereof  as  aforesaid,  and  in  consideration  thereof,  and  that  the  said  plain- 
tiff, at  the  like  special  instance  and  request  of  the  said  defendant,  had  then  and 
[  *265  1  there  undertaken  and  faithfully  promised  the  said  ^defendant  to  deliver  the  said 
goods  to  the  said  defendant  in  the  time  and  at  the  place  aforesaid,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
accept  the  said  wheat  of  and  from  him  the  said  plaintiff,  and  to  pay  him  for  the 
same  on  the  delivery  thereof,  to  him  the  said  defendant  as  aforesaid.     And  al- 
though the  said  plaintiff  afterwards,  and  within  [a  week]  next  after  the  making 
of  the  said  promise  and  undertaking  of  the  said  defendant,  to  wit,  on,  ^c.  at, 
&c.  aforesaid,  was  ready  and  willing,  and  then  and  there  tendered  and  offered 
to  deliver  the  said  goods  to  the  said  defendant,  and  then  and  there  requested 
the  said  defendant  to  accept  the  same,  and  to  pay  him  for  same  as  afore8aid(o). 
Tet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but  con- 
triving, and  craftily  and  subtly  intending  to  deceive  and  defraud  the  said  plain- 
tiff in  this  behalf,  did  not,  nor  would,  at  the  said  time  when  he  was  so  requested 
as  aforesaid,  or  at  any  time  before  or  afterwards  accept  the  said  goods,  or  any 
part  thereof,  of  or  from  the  said  plaintiff,  or  pay  him  for  the  same  as  aforesaid, 
but  then  and  there  wholly  neglected  and  refused  so  to  do. — [If  the  plaintiff  was 
not  to  deliver  the  goods  at  any  particular  time  or  pkice^  then  alter  the  count  ae- 
cordingly^  and  add  any  other  count  that  a  doubt  in  the  case  may  suggest, — If 
there  has  been  any  special  damage  from  a  re-sale^  (I)  or  if  there  haipe  been  amf 
expense  in  rehousing  the  goods,  here  state  such  damage,  m  post,  267. — J3tdd 
counts  for  goods  bargained  and  sold,  a^  ante,  56,  and  the  account  stated,  and 
brecuih,"} 

For  not  ac-        For  that  whereas  heretofore,  to  wit,  &c.  {day  of  contract  or  about  it)  at,  &c. 

soodTSuMlt   '"  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 

d    tM*^      ^^^^  defendant,  would  manufacture  and  make  for  him  certain  chattels,  to  wit, 

[twelve  chairs]  at  and  for  a  certain  price,  to  wit,  the  sum  of  ^ —  {or,  if  no  price 

The  plaintiff  must  declare  specially  if  the  con-  the  goods,  such  tender  must  be  averred  and  prorad, 
tract  were  not  to  pa^  in  monevi  but  by  a  biU  of  see  6  East,  107.  But  if  by  the  terms  of  the  oob- 
ezchanpe,  Ac.  See  form,  ante,  261 .  tract  it  were  not  incumbent  on  the  Tender  to  tender 
In  all  cases  for  not  accepting  cooda,  if  there  the  goods  at  any  particular  place,  but  on  the  van- 
were  a  special  agreement,  it  woula  be  as  well  to  dee  to  fetch  the  goods  away  from  the  plaintiflna 
declare  thereon  in  one  count,  with  a  statement  of  premises,  as  is  seneraUv  intended  when  it  is  not 
mutual  promises.  otherwise  agreed  (6  T.  K.  409 ),  the  contract  shoaU 
As  to  the  dcanagei  in  an  action  for  not  accept-  be  stated  accordingly,  and  the  defendant's  engage- 
ing  goods  at  a  future  day,  and  at  a  named  price,  ment  to  fetch  away  within  a  specified  time,  or  a 
the  proper  measure  of  the  damages  will  bo  the  reasonable  time,  should  be  stated,  and  in  such  case 
difference  between  the  price  which  the  defendant  it  wiU  be  sufficient  to  aver  the  plaintiff's  readnMSs 
contracted  to  pay,  and  the  market  price  at  the  lime  to  deliver.  1  East,  SOS.— 2  B.  &  P.  447.— 7  T.  R. 
when  the  contract  was   broken.    9  B.  &  C.  145.  U9.—1  Marsh. 41S. 

In  an  action  for  not  accepting  goods  to  be  paid  fur  (p)  As  to  the  utility  of  this  count,  where  the 
by  a  bill,  the  plaintiff  is  entitled  to  interest  firoro  contract  is  not  strictlr  a  contract  for  goods  aold, 
the  time  the  bill,  if  given,  would  have  become  due.  see  8  B.  &  Cres.  t77,  ante,  S64,  note.  If  than 
S  Camp.  480.  has  been  any  special  agreement  between  the  par- 
Co)  Where  it  is  the  duty  of  the  vendor  to  tender  lies  the  declaration  should  be  framed  thereoa. 

(1)  Vide  Sands  v.  Taylor,  5  John's  Rep.  395.     ^  Gtrard  v.  Taggart,  5  Serg.  k  Rawle,  19,  } 
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named^  say  "  ot  and  for  a  reasonable  price  for  the  same,")  and  would  deliver     •'^»  ^^'^ 
the  said  chaUels  to  him  when  completed  {if  (here  toere  any  terms  as  to  the  time  ^^©"diI"* 
or  place  of  delivery  stale  them  accordingly ^)  he  the  said  defendant   undertook,       *^^'*' 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  accept  the  said  chat- 
tels of  the  said  plaintiff  when  so  manufactured  and  made,  and  pay  him  for  the 
same  the  price  aforesaid,  on  the  delivery  thereof ;  and  the  said  plaintiff  avers, 
that  he,  conBding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did 
nfterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.   (venue)  aforesaid, 
manufacture  and  make  the  said  chattels  at  and  for  the  said  price,  to  wit,  at  and 
for  the  sum  of  ^— ,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
d&c.  {venue)  aforesaid,  was  ready  and  willing,  and  then  and  there  offered  to 
deliver  the  same  to  the  said  defendant,  and  requested  him  to  accept  the  same, 
and  of  all  which  said  premises  the  said  defendant  then  and  there  had  notice  ; 
yet  the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  con- 
triving and  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
then,  or  at  any  other  time,  accept  the  said  chattels  of  the  said  plaintiff,  or  pay 
him  the  said  price  thereof,  or  any  part  thereof,  but  he  so  to  do  hath  hitherto  whol- 
ly neglected  and  nsfused,  and  still  neglects  and  refuses. — [Add  another  count 
on  an  exectUed  consideration^  and  othei'  counts  which  any  doubt  in  the  case  may 
surges',     Add  counts  for  goods  bargained 4ind  sold^  work  and  labor^  and  ma/e- 
rtols,  tnof^ey  paid^  account  stated^  and  breach.'] 

For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  6lc»  at,  &c.  put  up  Fomottak- 
and  exposed  to  sale  by  public  auction  in  lots,  amongst  other  things,  a  large  j"^^^^ 
qaantity  of  goods,  to  wit,  [hams,]  then  lying  and  being  in  certain  piles,  at  a  specified 
certain  warehouse,  situate  and  being  at,  dcrc.  [as  in  the  particulars  *of  so/e,]  sold  at\ 
UDder  and  subject  to  the  following  conditions  of  sale,  that  is  to  say,  that  the  gu^^^c^^c- 
highest,  &c.-^[£f^e  set  out  the  conditions  ofsale,] — As  by  the  said  conditions 


of  sale,  reference  being  thereunto  had,  will,  amongst  other  things,  more  fully  ap- 
pear, of  all  which  said  premis<)s  the  said  defendant  before  and  at  the  time  when 
the  said  goods  were  so  put  up  and  exposed  to  sale  as  aforesaid,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &lc.  had  notice  ;  and  thereupon  afterwards,  to  wit, 
on  the  day  and  year  first  aforesaid,  at,  '&c.  in  consideration  of  the  premises, 
and  also  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  had  undertaken,  &c. — [Here  insert  mutual  promises^ 
as  anie^  22S.] — And  the  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  at,  &c.  aforesaid,  the  said  defendant  became,  and 
was  the  highest  bidder  for,  and  declared  the  buyer  of  a  certain  lot  of  goods 
called  [Lot  2,]  parcel  of  the  said  goods  so  put  up  and  exposed  to  sale,  under 
and  subject  to  the  said  conditions  as  aforesaid,  consisting  of  divers,  to  wit,  [18 
hams,]  at  and  for  a  certain  sum  of  money,  to  wit,  the  su  n  of  £ —  then  and 
there  bid  by  the  said  defendant  for  the  same  *,  and  which  snid  lot  of  hams,  at 
the  time  the  same  was  purchased  by  the  said  defendant,  as  nfaresaid,  was,  and 

{4j)  Whore  gooU  aro  bought  at  a  pubUc  auc-  roceiving  and  dolivoring ;"  the  meaning  of  the  two 

iMMi,  and  one  of  the  conditions  of  sale  is,  that  the  cont rants  taken  together  is,  that  fourteen  dayv  shall 

foods  shall  be  taken  away  at  the  buyer's  expense^  be  allowed  to  the  purchaser  only,  and  the  vendor  if 

within  fourteen  days,  and  afterwards,  a  bought-note  hound   at    all    times  to  be  ready  to  deliver.    1 

is  entered  into,  with  this  clause,  " fourteen  days  for  Marsh.  514. 

Vol,  II.  26 
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rom  iroT     from  thenco  continuallyi  untiU  and  upon,  and  after  the  said dajr  of - 

^AWAT  remained  and  continued  in  the  aaid  warehouse ;  and  although  the  said  plaintiff 
hath  always,  from  the  time  of  the  said  putting  up  and  exposing  to  sale  of  the 
said  goods  as  aforesaid,  hitherto  been  ready  and  wiHing(r)  to  suffer  and  permit, 
and  would  have  suffered  and  permitted  Ihe  said  defendant  to  take  and  clear 
away  the  said  goods  so  purchased  by  him  as  aforesaid,  from  the  said  WBr&> 
house,  on  payment  of  the  said  purchase-money  for  the  same,  together  with  the 
srnn  of  i£ —  for  the  said  lot,  [and  also  the  further  sum  of  £ —  for  the  charges 
of  the  delivery  of  the  said  lot  to  the  said  defendent,  the  same  being  a  reasona- 
ble smn  in  that  behalf;]  and  the  said  goods  were,  during  all  that  time,  lotted 
out  for  him,  the  said  defendant ;  and  although  the  said  plaintiff  hath  always, 
from  the  time  of  making  his  said  promise,  and  undertaking,  hitherto  well  and 
r  *267  I  ^^^y  V^^^^^^  ^^^  fulfilled  the  said  conditions  *of  sale,  in  all  things  therein 
contained  on  his  part  and  behalf,  as  the  seller  of  the  said  goods,  to  be  perform- 
ed and  fulfilled,  to  wit,  at,  &c.  (venue)  aforesaid,  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertaking  so  made  as  aforesaid,  but  contrivtog, 
and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  did  not  nor  would  (although  often  requested  so  to  do)  on 

or  before  the day  of or  at  any  time  afterwards,  take  or  clear  away  the 

said  goods,  so  purchased  by  him,  from  the  said  warehouse,  or  pay  the  said  pur^ 
chase-money  for  the  same,  together  with  the  sum  of  £ —  for^e  said  lot,  and 
the  said  sum  of  £ —  so  being  the  reasonable  charge  of  delivery  of  the  said 
lot  to  the  said  defendant  as  aforesaid,  or  any  or  either  of  them,  or  any  part 
thereof,  but  hath  hitherto  wholly  refused  and  neglected  so  to  do,  to  wit,  at,  &G. 
aforesaid,  whereby  the  said  plaintiff  hath  not  only  lost  and  been  deprived  of  the  be- 
nefit of  the  said  sale,  but,  in  order  to  take  care  of  the  said  lot,  hath  been  forced 
and  obliged  to  stow,  place,  and  keep  the  same  in  the  said  warehouse(9),  to  wit, 
at,  &c.  aforesaid. — [Add  ccunti  for  tearehonse  ro&m^  on/e,  49,  good*  bargamtd 
and  soldy  and  an  account  stated."} 

The  like  [Proceed  nearly  ike  same  as  in  last  precedent^  to  ike  asierisk^  and  iken  as 

^dlng^    /o^w«  ;] — And  although  he  the  said  defendant,  in  pursuance  of  the  said  con- 
ooiMliuonsof  ditions  of  sale,  ought  to  have  cleared  away  and  paid  for  the  said  lots  or  parcels 
has  'beea  a    of  the  said  goods,  within  the  space  of  one  month  from  the  said  sale,  and  although 
^^'  ^'        he  the  said  defendant  did,  during  the  space  of  one  month,  to  wit,  on,  &.c.  at, 
&c.  aforesaid,  clear  away  and  pay  for  some  of  (he  said  lots  of  goods,  yet  the 
said  plaintiff  in  fact  saith,  that  the  said   defendant  (although  often  requested) 
did  not  nor  would,  at  any  time  during  the  said  space  of  one  month,  or  at  the 
expiration  thereof,  clear  away  or  pay  for  the  residue  of  the  said  lots  of -goods,  or 
any  part  thereof,  according  to  the  said  conditions  of  sale,  and  his  said  promise 
and  undertaking  so  by  him  in  manner  and  form  aforesaid  made  ;  but  on  the 
contrary  thereof,  he  the  said  defendant  suffered  and  permitted  the  residue  of  the 
said  lots  of  goods  to  remain  uncleared,  without  paying  for  the  same,  at  and  aB* 
ter  the  expiration  of  the  said  space  of  one  month,  (being  the  time  above  limited 

(r\  The  time  allowed  for  clearing  away  ihe    Marsh.  514;  but  see  Salk.  112. 
soods,  is  only  ibr  the  benefit  of  the  purchaser,  and        It)  See  S  Campb.  437.-^  Esp.  Rep.  S.^Aiite, 
he  vendor  muft  at  all  times  be  reaay  to  deliver,  1    261,  note. 
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lor  clearing  away  the  same,)  *an<i  thereupon  afterwards,  and  after  the  expira-     ^^^  "^"^ 
lion  of  the  said  space  of  one  month,  and  whilst  the  residue  of  the  said  lots  of  iiro  goodi 


BOLD. 


goods  remained  uncleared  and  unpaid  for,  as  aforesaid,  to  wit,  on,  &c.  {day  of 
re'-saU  or  about  $7,)  at,  &c.  (venue)  be  the  said  plaintiff,  according  to  the  said 
conditions  of  sale,  and  in  pursuance  thereof,  did  re-sell  the  residue  of  the  said 
lots  of  goods  (so  remaining  uncleared  and  unpaid  for  as  aforesaid,)  that  is  to  say, 
by  public  sale,  at  and  for  certain  sums  of  money,  amounting  in  the  whole  to  a 
much  less  sum  of  money,  to  wit,  the  sum  of  j^ — ,  {any  sum  sufficient  to  cover 
the  lo98t)  less  than  the  amount  of  the  said  sum  of  money  so  as  aforesaid  bid  by 
the  said  defendant  for  the  same,  and  thereby  there  was  a  deficiency  upon  such 
re-sale  to  a  large  amount,  to  wit,  to  the  amount  of  the  said  sum  of  £ — ,  over 
and  besides  the  charges  attending  such  re-sale,  amounting  to  a  certain  other 
sum  of  money,  to  wit,  the  sum  of  £ —  and  making,  together  with  the  said  sum 
of  £ — y  the  sum  of  £ — ,  of  lawful  money  of  Great  Britain,  of  all  which  said 
several  premises  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venue)  had  notice ;  and  was  then  and  there  requested  by  the 
said  plaintiff  to  pay  him  the  said  sum  of  £ — ,  and  which  said  sum  of  £ — ,  he 
the  said  defendant  then  and  there  ought  to  have  paid  to  the  said  plaintiff,  accord- 
ing to  the  said  conditions  of  sale,  and  his  said  promise  and  undertaking  so  by 
him  in  manner  and  form  aforesaid  made. — [Add  other  special  counts^  as  any 
douhl  in  the  case  may  suggest ;  also  counts  for  goods  bargained  and  sold^  sold 
and  deliveredt  and  ilu  money  counts^  account  stated,  and  breach.'] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  6lc.  the  said  plaintiff  at  the  For  not  de- 
sfiecial  instance  and  request  of  the  said  ^defendant  bargained  with  the  said  ^l^^thUi 

a  specified 

(0  See  the  old  Forms,  1  Lil.  Ent.  16  to  19.— 1     them,  2  Campb.  327,  n.  S  Id.  274,  S.  P.    So  where   r"*llilr/%  ^ 
Rich.  C.  P.  470,  642.— Plead.  A.  135, 283.— Morg.     the  aeroement  is  to  sell  all  the  hemp  not  exceeding   [   *269  J 
1^,  161, 163,  166.  Clift.  97,  pi.  82.— Plow.  180.—    three  htmdred  tons,  which  shall  be  shipped  by  the 
Heme,  131. — ^2  Wentw.  189  ;  and  the  modern  pre-     agent  of  a  particular  concern,    and    the    a^ent 
cedents  and  notes,  post,  270,  &c.     A  special  count    only   ships    seventy-one    tons  for    the   ▼endonL 
is  necessary,  3  Price.  68.    If  there  u  as  a  ppecial    they  are  not  liable  to  an  action  for  non-delivery  of 
written  agreement,  begin  with  a  count  thereon,     the  residue  of  the  three  hundred  tons,  2  Camp.  66. 
stating  mutual  promises.    See  a  form,  1  East,  203,    But  if  the  engagement  be  dl»solute  that  the  goods 
which,  with  the  addition  of  an  averment  of  notice    shall  be  shipped,  an  action  may  be  supported  for  neg- 
of  the  phuntiff*8  readiness  to  pay,  will  be  found    lecting  to  do  so,  from  whatever  cause  the  circum* 
oseful.    It  is  advisable  in  most  cases  in  one  count    stance  has  arisen,  2  Campb.  67,  n. — 10  East.  630. 
to  set  out  the  whole  contract ;  in  a  second,  to  state    Though  there  may  have  been  a  sufficient  delivery 
the  contract  to  be  to  deliyer  on  roauest,  averring  a    of  the  goods  withm  the  Statute  of  Frauds^  the  ven- 
particular  request ;  and  in  a  thira  count,  to  state    dors  may,  nevertheless,  be  liable  to  ^  this  action. 
the  contract  to  be  to  deliver  within  a  reasonable    Thus,  where  upon  the  purchase  of  wine,  the  vett- 
time,  averring  that  a  reasonable  time  has  elapsed,    dor's  clerk  cut  the  spills  from  the  casks,  and  mark- 
In  each  count  a  readiness  to  pay  the  price  must  be    ed  them  with  the  purchaser's  initials,  the  delivery 
alleged,  1  East,  203. — 2  B.  &  P.  447. — 2  Saund.    was  held  to  have  been  sufficient  to  take  the  case 
S58,  n.3.    When  the  contract  is  to  deliver  f^ene-    out  of  the  Statute  uf  Frands,  1  Campb.  235, n.  but 
rally,  or  on  request,  a  special  request  by  the  plain-    the  delivery  not    having    been  pertected,  it  was 
tiffmust  be  averred,  6  T.  R.  409,  or  else  it  must  be    held  to  be  no  bar  to  an  action  for  not  delivering  the 
shown  that  the  defendant  ha^  incapacitated  himself    goods  according  to  contract,  Id.  ibid.     A  dehvery 
from  deliverins  the  goods  as  bv  his  having  resold    of  goods  by  tlic  vendor,  on  behalf  of  the  vendee, 
tliem  or  the  like,  see  6  B.  &  Aid.  712. — 1  D.  &  R.     to  a  carrier  not  named  by  the  vendee,  he  having 
JMl.  S.  C. — 10  East,  369 ;  or  else  that  defendant    given  sencral  direciions  to  the  vendor  to  send  the 
has  discharged  the  plaintiff  from  completing  the     goods  by  a  carrier,  is  a  delivery  to  the  vendee,  3  B. 
sale.  It  is  not  necessary  to  set  out  more  of  the  con-    &  P.  682 . 

tract  than  relates  to  the  breach.  3^Price,  68.  Ante,  Evidence.— If  a  written  contract  for  the  sale  of 
Tol.  i.  but  the  contract  must  be  set  out  correctly,  goods  specifies  no  time  for  delivering  them,  the  dc- 
and  a  variance  would  be  fatal,  2  Campb.  328.  An-  fendant  in  this  action  cannot  give  parol  evidence 
te,  vol.  i.  that   it  was  a  condition  of  sale,  that  the  goods 

An  agreement  to  sell  a  certain  quantity  of  goods,  should  be  taken  away  immediately,  or  that  by  the 
expected  by  a  particular  vessel,  on  arrivaJ,  is  a  cor-  usage  of  trade  where  goods  sold,  are  to  be  deiiver- 
ditional  contract,  dependent  on  the  arrival  of  the    cd  at  a  distant  day,  the  time  is  always  mentioned 

Soods.    No  action,  therefore,  will  lie  for  the  non-    in  the  written  contract,  3  Campb.  426. 
elivery  of  the  goods,  if  the  ship  arrive  without 


269 


DECLARATIONS    IN    ASSUMPSIT. 


TOR  HOT    ddfendaut,  to  buy  of  the  said  defendant,  and  the  said  defendant  then  and  there 
1V6  oooDf    sold  to  the  said  plaintiff  a  larg^  quantity  of  goods,  to  wit,  [ten  loads  of  wheal,] 
•OLD.       ^^  ^^  ^^^  ^^  price  of  [£ — for  each  and  every  load  thereof(«)]  l^or^  if  iio  price 
[  *270  1  named^  say^  ^*  at  and  for  *a  reasonable  price,"]  to  be  delivered  by  the  said  de- 
fendant to  the  said  plaintiff  [in  a  week  then  next  following,  at (r),]  and  to 

be  paid  for  by  the  said  plaintiff  to  the  said  defendant  on  the  delivery  thereof 
as  aforesaid ;  and  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the  like 
special  instance  and  request  of  the  said  defendant,  had  then  and  there  underta- 
ken and  faithfully  promised  the  said  defendant  to  accept  and  receive  the  said 
goods,  and  to  pay  him  for  the  same  at  the  rate  or  price  aforesaid ;  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
deliver  the  said  goods  to  the  said  plaintiff  as  aforesaid  ;  and  although  the  said 
time  for  the  delivery  of  the  said  goods  as  aforesaid,  hath  long  since  elapsed («?)« 
and  the  said  plaintiff  hath  always  been  ready  and  wiiluig(x)  to  accept  and  re- 
cetve  the  said  goods,  and  to  pay(i()  for  the  same  at  the  rate  or  price  aforesaid, 
to  wit,  at,  d&c.  {venue)  aforesaid,  whereof  the  said  defendant  hath  always  had 
notice  ;  yet  the  said  defendant,  not  regarding  his  said  promise  and  undertaking, 
but  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  be- 
half did  not  nor  would  within  the  time  aforesaid,  or  at  any  time  afterwards,  de- 
liver the  said  goods,  or  any  part  thereof  for  the  said  plaintiff,  at,  &c.  aforesaid, 
or  elsewhere,  but  wholly  neglected  and  refused  so  to  do,  whereby  the  said  plain- 
tiff hath  lost  and  been  deprived  of  divers  great  gains  and  profits,  which  might 
and  otherwise  would  have  arisen  and  accrued  to  him  from  the  deliveiy  of  the 
said  goods  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  d&c.  (vsnue)  aforesaid. — 
[Add  one  or  more  specicU  counts,  varying  the  Haiemmi — and  one  count  like  thai 
in  I  East,  203,  money  had  and  received^  and  an  account  slated.'] 


For  Dot  (!«• 
livering 
f  oodB  at  a 
particalar 
placo(»). 


For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  sale  or  ahout  it)  at,  &c. 
the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  bar- 
gained for  and  agreed  to  buy  of  the  said  defendant  certain goods,  to  wit, 

[ quarters  of  oats,]  upon  the  following  terms,  that  is  to  say,  that  [here  set 

out  the  terms  of  the  contract  of  side,  and  which  may  he  thus  :]  [such  oats  should 
be  of  fair  quality  and  color,  and  of  the  weight  of  *— ^  pounds  per  bushel,  and 
should  be  delivered  for  the  said  plaintiff  within  a  reasonable  time,  free  of  ex- 
pense, to  him  on  board  some  ship  or  vessel  in  the  river ,  to  be  carried  and 


(tt)  The  price  of  the  goods  roust  be  stated,  IS 
East,  102.— 2  B.  Bl  P.  425.  Where  there  is  a 
given  latitude  as  to  the  price,  that  the  goods  shall 
not  exceed  such  a  sum,  the  declaration  may  aver 
that  it  was  for  a  reasonable  price,  6  Taunt.  108. 

(«)  This  must  be  stated  accurately.  Where  on 
an  a^eement  to  sell  ^oods  on  the  arrival  of  a  ship, 
a  variance  was  made  m  the  name  of  a  ship,  it  was 
held  fatal,  2  Campb.  328. 

The  damages  are  to  be  calculated  according  to 
the  market  price  of  the  same  kind  of  goods  on 
the  day  on  wliich  the  contract  ought  to  have  been 
performed,  2  B.  ft  C.  624.--4  D.  fc  R.  161.— 8 
Taunt.  640.— 9  B.  ft  Cres.  145. 

(to)  If  the  contract  bo  to  deliver  goods  gener- 
ally and  not  in  any  named  time,  a  special  reouest 
to  deliver  must  be  averred,  5  T.  R.  409,  or  else  it 


must  be  shown  defendant  has  incapacitated  him- 
self from  completing  the  agreement  by  reselling, 
&c.  10  East,  S59.— 5  B.  &  Aid.  712.— 1  D.  ft  R. 
361,  S.  C 

(x)  In  support  of  the  averment  that  the  plaintHf 
was  ready  and  willing  to  accept  the  goods  and  pay 
for  the  same,  it  will  not  be  necessary  to  prove  a 
tender  of  the  money,  1  East,  203.— 2  B.  ft  P.  447. 
A  demand  of  delivery  would  be  sufficient  proof  of 
this  readiness,  S  Price,  68. — 1  Marsh.  -412. — ^7 
Taunt.  318. 

(y)  It  is  not  necessary  to  state  or  prove  an  offer 
to  pay,  1  J.  B.  Moore,  66.— 1  East,  268. — 1  Maisfa. 
612— 2B.&P.447. 

(»)  See  the  notes  to  (lie  preceding  form,  ante, 
368. 
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coDTeyed  in  such  ship  or  vesAel  from  thence  to ,  at  a  freight  not  exceeding    ^^^  ^^^ 

'         shillings  per  quarter,  and  that  the  said  plaintiff  should  pay  the  said  defen*  mo  oood» 
dant  for  the  said  oats,  at  and  afler  the  rate  of  £ —  for  each  and  every  quarter      '^^^ 
thereof]  ;   and  thereupon,  in  consideration  of  the  premises,  and  also  in  consi- 
deration that  the  said  plaintiff,  at  the  like  special  instance  and  request  of  the  said 
defendant,  had  then  and  there  undertaken  and  faithfully  promised  the  said  de- 
fendant to  accept  a  delivery  and  shipment  in  the  said  river ,  of  the  said 

goods,  and  to  pay  the  said  defendant  for  the  same  at  the  rate  in  that  behalf 
aforesaid,  the  said  defendant  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  .un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the  said 
defendant  would,  within  a  reasonable  time  then  next  following,  procure  to  be 
delivered  and  shipped  for  the  said  plaintiff  in  manner  aforesaid,  the  said  goods 
to  be  so  carried  and  conveyed  as  aforesaid ;  and  although  a  reasonable  time 
for  that  purpose  hath  long  since  elapsed,  and  the  said  plaintiff  was  always  dur- 
ing that  time  and  until  the  commencement  of  this  action,  ready  and  willing  to 
have  accepted  a  delivery  and  shipment  of  such  goods  as  aforesaid,  and  to  have 
pBid(a)  the  said  defendant  for  the  same,  at  the  rate  in  that  behalf  aforesaid,  to 
wit,  at,  &c.  {venue)  aforesaid,  whereof  the  said  defendant  then  and  there  had 
notice ;  yet  the  said  defendant,  not  ^regarding  his  said  promise  and  UQdertaking,  r  «271  1 
but  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff,  did  not 
nor  would,  (although  oflen  requested  so  to  do)  within  such  reasonable  time  as 
aforesaid,  or  at  any  time  since,  procure  to  be  delivered  or  shipped  for  the 
said  plaintiff  in  manner  aforesaid  or  otherwise,  the  said  goods  or  any  otheV 
goods  whatsoever,  but  on  the  contrary  thereof  the  said  defendant  hath  hitherto 
wholly  refused  and  still  refuses  so  to  do  ;  by  means  and  in  consequence  where- 
of the  said  plaintiff  hath  been  deprived  of  sundry  great  gains  and  profits, 
which  he  might  and  would  otherwise  have  acquired  to  himself  by  reselling  the 
■aid  goods  at  much  higher  and  advanced  prices,  to  wit,  at,  d&c.  (ventie)  afore- 
said. 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  ^^"^„ot 
{venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special  in-  deUyering 
stance  and  request  of  the  said  defendant,  had  then  and  there  contracted  and  gonabie 
agreed  with  him  to  buy  and  purchase  of  the  said  defendant  certain  other  goods,    ^^' 

to  wit,  [ quarters  of  oats,]  and  to  pay  him  a  certain  price,  that  is  to  say, 

the  price  of  [£ —  for  each  and  every  quarter  thereof,]  within  a  reasonable  time 
after  the  delivery  and  shipment  of  the  said  last-mentioned  goods  for  the  said 
plaintiff^  he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  procure  the  said  last-mentioned  goods  to  be  delivered  and 
shipped  for  the  said  plaintiff  on  board   some  proper  ship  or  vessel  in  the  said 

river ,  and  to  be  sent  in  such  ship  or  vessel  for  the  said  plaintiff  agreeably 

to  the  orders  and  directions  which  the  said  defendant  might  receive  from  the 
said  plaintiff  in  that  behalf;  and  although  the  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  received  orders  and  direc- 
tions from  the  said  plaintiff  to  procure  the  said  last-mentioned  goods  to  be  so 

(a)  Thor*  is  no  necessity  to  aver  an  actual  ten-     1  J.  11.  Moore, o6,  ante,  270.  n.  (y). 
•fer  of  the  money.    1  Eaft,  203.^2  B.  k  P.  447.— 
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FOR  ivoT    delivered  and  shipped  as  aforesaid,  aad  to  be  sent  for  him  to         ■»  and  the  said 
iKG  GOODS   defendant  could  and  might  have  so  delivered  and  shipped  the  said  last-meotion- 
'^''^'       ed  goods,  and  sent  the  same  long  before  the  commencement  of  this  action ; 
yet  the  said  defendant  not  regarding  his  said  last-mentioned  promise  and  under- 
taking, but  contriving  and  intending  to  deceive  and  defraud  the  said  plaiotiflTio 
this  respect,  hath  not,  (although  often  requested  so  to  do)  since  the  receipt  of 
such  orders  and  directions  as  aforesaid,  or  at  any  other  time  since  procured  the 
[  *272  ]  said  last^mentioned  goods,  or  any  goods  whatsoever,  to  *be  delivered  or  shipped 

for  the  said  plaintiff  on  board  any  ship  or  vessel  in  the  river ,  or  elsewhere, 

neither  hath  he  in  any  other  manner  delivered  or  sent  such  goods  as  aforesaid, 
or  any  part  thereof  for  him  to,  &c.  aforesaid,  or  any  other  place,  but  to  pro- 
cure the  said  last-mentioned  goods  or  any  part  thereof,  to  be  delivered  or  ship- 
ped for  the  said  plaintiff,  or  to  be  otherwise  sent  to  him,  he  the  said  defendant 
hath  hitherto  wholly  refused  and  still  refuses  so  to  do  ;  and  the  said  last-men- 
tioned goods  remain  altogether  undelivered  to  the  said  plaintiff,  to  wit,  at,  d&c. 
aforesaid. — [JIdd  other  special  counts^  as  ike  circumstances  of  the  case  nunf 
suggest t  also  money  counts^  accounts  stated^  and  hreach*] 

-Special da-  [After  framng  the  special  counts  for  non-deUvsry^  proceed  as  follows:] — 
by  reason  of  And  the  said  plaintiff  further  saith,  Ihat  after  the  making  of  the  said  respective 

mance  ofa  ^^^gains  and  contracts  with  the  said  defendant  as  aforesaid,  to  wit,  on,  &c.  and 

contract  to  on  divers  other  days  and  times  between  that  day  and   the  commencement  of 

{oods  the  this  suit,  he  the  said  plaintiff,  confiding  in  the  said  promises  and  undertakings 

Siirersquui-  ^^  ^®  ^^>^  defendant,  and  expecting  his  performance  thereof,  to  wit,  at,  &C 

ftrent^^  ^  aforesaid,  did  make  and  enter  into  divers  bargains  and  agreements  with  divers 

■ono,  aod  persons  for  the  sale  to  them  respectively  of  divers  quantities  of  such  goods,  so 

not  delivei^  bargained  for  and  purchased  by  the  said  plaintiff  as  aforesaid,  to  wit,  with  E.  F. 

plain^r^aa  ^^^  ^®  ®°'®  ^^  ^^°^  ^^  ^°^  hundred  hogsheads  of  crushed  sugar,  and  with  one 
obliged  to     G.  H.  for  the  sale  to  him  of,  &c.  and  with  one  J.  K.  for  the  sale  of,  &c.  and 

procure  t*  %  • 

«tbersanr8  for  want  of  the  said  sugar,  which  the  said  defendant  ought  to  have  delivered  to 
hi^h^         ^^^  ^^^^  plaintiff  «as  aforesaid,  he  the  said  plaintiff  was  forced  and  c^liged 
*273  1  *^  ^®*^^®*^  ^^  *^®"^  *^®  ^^  persons  respectively,  divers  quantities,  amounting 

J  in  the  whole  to hogsheads  of  certain  other  sugar  of  the  said  plaintiff  of 

much  greater  value,  to  wit,  of  £ —  more  than  the  value  of  the  said  su- 
gar, which  the  said  defendant  ought  to  have  delivered  to  the  said  plaintiff  as 
aforesaid  ;  and  thereby  the  said  plaintiff  hath  sustained  great  loss,  to  wit,  a  loss 
amounting  to  the  sum  of  rf— ,  to  wit,  at,  &c.  aforesaid.— [j^(W  the  money 
counts f  accounts  stated^  and  breach.] 

^^L  ^^^  ^^^^  whereas  heretofore,  to  wit,  on,  &c.  (day  of  bargain  or  about  it)  at, 
pWntiff  a  ^^'  (^*"***)  ^"  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
mare^  and     quest  of  the  said  defendant,  would  buy  of  the  said  defendant  a  certain  mare,  at 

promised,  if  i    /•  i  /« 

she  proved  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money  of 
JSS^di'^il!?  ^^^^^  Britain,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
other,  or  re-  promised  the  said  plaintiff  that  the  said  mare  was  sound  and  without  blemish, 

turn  the  mO" 
ney(6). 

(6)  See  a  form,  3  Wcntw.  3. 
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and  that  if  the  said  mare  should  prove  unsouod,  he  the  said  defendaot  would,  on     ^^^  ^^"^ 

.  DCLIVBB.- 

the  same  being  returned  to  htm,  provide  the  said  plaintiff  with  another  mare  inq  goods 
or  horse  that  was  sound  and  unblemi^ed  in  lieu  thereof,  or  repay  him  the  ^^^' 
said  sum  of  £ —  so  paid  by  the  said  plaintiff  to  the  said  defendant  for  the 
said  mare ;  and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  dl&c.  did  buy  the  said  mare  of  the  said  defendant  at  and  for 
the  said  price  or  sum  of  j^—  and  did  then  and  there  pay  to  the  said  defendani 
tbe  said  sum  of  £ —  for  the  same  ;  and  the  said  plaintiff  further  saith,  that  the 
aaid  defendant,  not  regarding  his  said  promise  and  undertaking,  thereby  crafti- 
]y  and  subtly  deceived  the  said  defendant  in  this,  that  the  said  mare,  at  the 
time  of  the  making  of  the  said  promise  and  undertaking  of  the  said  defendant 
was  not  sound,  but  was  unsound  and  blemished,  whereupon  the  said  plaintiff 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  returned 
the  said  mare  to  the  said  defendant,  and  the  said  defendant  then  and  there  ac- 
cepted and  took  back  the  same ;  and  the  said  plaintiff  in  fact  further  saith,  that 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
gave  and  delivered  to  the  said  plaintiff  another  mare  in  lieu  of  the  said  mare 
so  returned  to  him  as  aforesaid ;  and  the  said  defendant,  again  disregarding 
his  said  promise  and  undertaking  so  made  as  aforesaid,  again  craftily  and  sub- 
tly deceived  the  said  plaintiff  in  this,  that  the  said  mare  so  given  and  deliver- 
ed to  the  said  plaintiff  in  lieu  of  the  said  first-mentioned  mare  returned  to  and 
accepted  back  by  the  said  defendant  as  aforesaid,  was  not  sound  at  the  time  of 
the  delivery  thereof  as  last  aforesaid  to  the  said  plaintiff,  but  was  then  and  there 
unsound  and  blemished ;  whereupon  the  said  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  {venue)  returned  the  said  last^mentioned  mare 
to  the  said  defendant,  and  then  and  there  requested  the  said  defendant  to  pro- 
vide the  said  plaintiff  with  another  mare  or  horse,  which  was  sound  and  un- 
blemished or  repay  him  the  said  sum  of  money  so  paid  *by  the  said  plaintiff  [  *274  ] 
ibr  the  said  first-mentioned  mare,  according  to  the  said  promise  and  undertaking 
of  the  said  defendant ;  and  the  said  plaintiff  further  says,  that  although  the  said 
defendant  did  accept  and  take  back  the  said  last-mentioned  mate  so  returned  to 
him  as  aforesaid,  yet  the  said  defendant,  not  further  regarding  his  said  promise 
and  undertaking,  but  contriving  and  intending  to  injure  the  said  plaintiff  in  this 
behalf,  hath  not  yet  delivered  to  the  said  plaintiff  a  sound  mare  or  horse,  or  any 
mare  or  horse  whatsoever,  in  lieu  of  the  said  last  mentioned  mare  so  returned 
to  the  said  defendant  as  last  aforesaid,  or  repaid  to  the  said  plaintiff  the  said 
sum  of£ —  so  paid  to  the  said  defendant  for  the  said  first-mentioned  mare,  or 
any  part  thereof,  but  to  provide  the  said  plaintiff  with  a  sound  mare  or  horse, 
in  lieu  of  the  said  last- mentioned  mare  so  returned  to  the  said  defendant  as 
last  aforesaid,  or  with  any  other  mare  or  horse,  or  to  repay  the  said  plaintiff  the 
said  sum  of  £ —  so  paid  to  the  said  defendant  for  the  said  first-mentioned  mare 
as  aforesaid,  he  the  said  defendant  hath  hitherto  wholly  refused,  and  still  refiises 
so  to  do,  to  wit,  at,  d&c.  {venue)  aforesaid. — [Add  other  epeeial  counts^  a$  any 
doubt  in  the  case  may  euggeetf  cowUe  far  horse  keep^  money  pat'd,  and  had  and 
received,  account  etatedj  and  breach.] 
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XELATIirO 
TO   COlt- 
TmACTS  OP 
KZCHAHOE. 

On  a  pro- 
mise to  pay 
money  m 
considera- 
tion of  the 
exchange  of 
hortes(e). 

[  *276  ] 


XX.  RELATING  TO  CONTRACTS  OP  EXCHANGE. 

For  that  whereas  heretofore,  to  wit,  oii,  &c.  {day  of  contract  or  abotd  tl)  nt* 
&c.  ^venue)  in  consideration  that  the  *said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  would  deliver  to  the  said  defendant  a  certain 
horse  of  the  said  plaintiff  of  great  value(l),  in  exchange  for  a  certain  horse  of 
the  said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  deliver  the  said  horse  of  the  said  defendant 
to  the  said  plaintiff,  and  to  pay  him  a  certain  sum  of  money,  to  wit,  the  sum  of 
£ — of  lawful  money  of  Great  Britain,  in  exchange  for  the  said  horse  of  the 
said  plaintiff.  And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  deliver  to  the  said  defendant  the  said 
horse  of  the  said  plaintiff  on  the  terms  aforesaid.  And  although  the  said  de- 
fendant, in  part-performance  of  his  said  promise  and  undertaking,  did  then  and 
there  deliver  to  the  said  plaintiff  the  said  horse  of  the  said  defendant  in  exchange 
for  the  said  horse  of  him  the  said  plaintiff;  yet  the  said  defendant  not  further 
regarding  his  said  promise  and  undertaking,  hath  not  (although  often  requested 
so  to  do)  as  yet  paid  to  the  said  plaintiff  the  said  sura  of  £ —  or  any  part  there- 
of, but  hath  hitherto  wholly  neglected  and  refused,  and  still  wholly  neglects  and 
refuses  so  to  do,  to  wit,  at,  &c.  {venu^)  aforesaid. — {•Add  a  counl  for  horset^ 
marM,  and  geldings^  bargained  and  sold^  and  for  horses^  ^c.  eold  and  deltoer- 
e<I,  and  the  account  Hated,  and  breach.'\ 


msLXTiiro 

TO   CON- 

THACTS  or 

LOAK. 

For  not  re- 
placing 
•took  and 
paying  the 
dividends 
thereof 
which 

[  *276  ] 


XXI.  RELATING  TO  CONTRACTS  OF  LOAN. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  the  *said  defendants  hereinafter  mentioned,  was 
possessed  of  and  lawfully  entitled  to  a  certain  interest  or  share,  to  wit,  £ —  in 
the  joint  stock  of  annuities,  commonly  called  [consolidated  bank  long  annuities,} 
transferrable  at  the  Bank  of  England,  the  said  ^-r-  consolidated  bank  long  an- 


(c)  See  a  form,  Morg.  141.  For  the  distinction 
between  a  sale  and  an  exchange,  see  2  Bia.  Com. 
446.— S  Salk.  157.— The  principles  of  law  which 
prevail  in  contracts  of  sale,  are  applicable  to  those 
of  exchange.  See  2  Bla.  Com.  3S3,  446. — Upon 
agreement  between  two  traders  to  change  goods 
for  goods,  after  a  balance  is  struck  between  them, 
sucn  balance  is  to  be  paid  in  money.  1  Stark. 
185.  Where  two  traders  agree  to  deal  with  each 
other  by  way  of  barter,  if  one  refuses  to  account, 
the  other  may  arrest  for  the  whole  value  of  the 
goods.  5  Taunt.  269.  ^  But  in  an  action  on  an 
agreement  to  exchange  horses,  the  plaintiiT  should 
show  a  demand  before  action  brought.  5  Term. 
Rep.  409.  >  * 


The  contract  should,  in  general,  be  declared  on 
speciallv.  1  Hen.  Bla.  287.  Holt  C  N.  P.  179. 
It  should  seem  however  that  an  indebitatus  count, 
stating  that  defendant  was  indebted  unto  the  said 
plaintiff  in  a  certain  horse  or  divers  horves,  Sec. 
and  in  a  certain  sum,  to  wii,  the  sum  o^  Sec 
would  suffice.  See  the  form,  ante,  38,  and  6  B. 
&  C.  385.  And  in  a  late  case,  where  A.  agreed  to 
give  a  horse,  warranted  sound,  in  exchange  for  a 
horse  of  B.  and  a  sum  of  money,  and  the  horsea 
were  exchanged,  but  B.  refused  to  pay  the  mosMT, 
pretending  that  A.'s  horse  was  unsound,  it  was  be$d 
that  it  might  be  recovered  on  an  mdebitatos  count 
for  horses  sold  and  delivered.  S  B.  &  Crse. 
420.— 5D.&R.277,S.C. 


(1)  Vide  10  Mass.  Rep.  2S8. 
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nuities,  then  standing  in  the  name  of  the  said  plaintiff  in  the  books  of  the  Go-      mblat- 
vernor  and  Company  of  the  Bank  of  England,  bj  them  kept  for  that  purpose,   t&acis  of 
to  wit,  at,  &c..(vem<£)  ;  and  thereupon,  heretofore,  to  wit,  on,  &rC«  [dayoftraiU'    .  ^^^'  . . 
Jer^  or  about  tV,]  at,  &c.  (venue)  aforesaid,  in  consideration  that  the  said  plain-  out,  of  tho 
tiii^  at  the  special  instance  and  request  of  the  said  defendant  would  sell  and  dis-  ties,  to  lend 
pose  of  his  said  interest  or  share  in  the  said  consolidated  bank  long  annuities,  ^^w^J?''* 
and  would  then  and  ibere  lend  and  advance  the  produce  thereof  to  the  said  da* 
feudant,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  replace,  in  the  name  of  the  said  plaintiff,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  by  them  kept  for  that  pur- 
pose, the  said  sum  of  £ —  consolidated  bank  long  annuities  aforesaid,  in  [nine 
inoBths  then  next  fullowing,]  and  until  the  said  £ —  consolidated  bank  long  an* 
nuities  should  be  replaced,  to  pay  unto  him  the  said  plaintiff,  the  amount  of  the 
interest,  dividend:^,  or  produce  which  he  the  said  plaintiff  would  have  been  en- 
titled to  in  case  the  said  consolidated  bank  long  annuities  of  the  said  plaintiff 
liad  remained  and  continued  standing,  in  the  books  of  the  said  Governor  and 
Company,  *in  the  name  of  the  said  plaintiff;  and  the  said  plaintiff  avers,  that  [  *^T7  ] 
be,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did  aA 
terwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  sell  and  dispose 
of  bis  said  interest  or  share  in  the  said  consolidated  bank  long  annuities,  and 
did  then  and  there  lend  and  advance  the  produce  thereof,  that  is  to  say,  the  sum 
of  £ — ^of  lawful  money  of  Great  Britain,  to  the  said  defendant,  and  the  said 
plaintiff  in  fact  further  saith,  that  although  [nine  months  from  the  making  of 
the  said  promise  and  undertaking  of  the  said  defendant]  have  long  since  elaps- 
ed, and  although  afterwards,  to  wit,  on,  d&c.  at,  &c.  aforesaid,  he  the  said  plain- 
tiff requested(e)  the  said  defendant  to  replace,  in  the  name  of  the  said  plaintiff 
in  the  said  books  of  the  Governor  and  Company  of  the  Bank  of  England,  the 
said  sum  of  £ —  consolidated  bank  long  annuities,  according  to  the  said  pro- 
mise and  undertaking  of  the  said  defendant ;  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertaking,  but  contriving,  and  craftily  and  subtly 
intending  to  deceive  and  defraud  the  said  plaintiff,  in  this  behalf,  did  not  nor 
would,  [in  nine  months  after  the  making  of  his  said  promise  and  undertaking,] 
or  at  any  time  since,  replace  in  the  name  of  the  said  plaintiff,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  the  said  sum  of  £~^  conso- 
lidated bank  long  annuities,  or  any  part  thereof,  but  hath  hitherto  wholly  neglect- 

{d)  As  to  contracU  to  replace  stock,  see  3  T.  R.  rate  ezceedingthe  market  pricey  it  is  usurv,  1  Bap. 

418.— «  East,  904.— 11  East,  616.— See  a  form  for  Rep.  11.— II  Kast,  616.    And  where  the  tender  of 

not  accepting  stock,  4  East,  607,  and  6  East,  107.  stock  reserved  to  hunself 'the  divideiids  by  wav  of 

Stock  in  the  poblie  funds  cannot  be  recovered  m  interest,  and  the  option  of  deciding,  at  a  future  day, 

•a  aolion  ^Ftnthbiiaitu  aumnptU  ae  monej  lent,  whether  he  would  have  the  stocs  replaced,  or  thie 

but  the  lender  must  declare  specially  upon  the  sum  produced  by  the  sale  of  it  repaid  to  him  in 

promise  to  replace  ir,  5  Burr.  26, 80. — ^8  Bla.  Rep.  money,  with  5  per  cent,   interest,  it   was    held 

tt4,  S.  C.    1  East,  1.— 4  T.  R.  687.    So  an  acree-  that  this  bargain  was  osurious,  and  that  it  made 

nient  to  pay  a  percentage  on  the  day  on  which  no  difference  whether  the  whole  of  the  agreement 


does  not  entitle  the  plaintiff  to  the  stipulated  reward  by  one  of  which  he  might  compel  the  replacng  of 

opoB  the  transfer  of  sfocik,  1  East,  1.  the  stock,  by  the  other  the  Pfgrment  of  the  money 

On  a  failure  to  replace  stock,  the  measure  of  and  intcrefi^  3  B.  &  Cres.  «7S.    What  not  usuy 

damage*  b  the  price  at  the  day  when  it  oagbt  to  in  loan  of^tock,  3  Chit.  C<>»- J'*'»^»  *!»•  ?  T.  R. 

haveWn  replaced,  or  at  the  day  of  trial,  at  the  631.— 8  T.  R.  168.— 8  East,  304.-1  Chit.  Col. 

option  of  the  plainliff,  2  Taunt.  267.  2  East,  211.—  Stat.  1091,  ••  Usury." 
S  Taunt.  460,  («)  Such  request  would  seem  unnecessary. 

If  the  lender  oblige  the  borrower  to  take  stock  tt  a 
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roB  «0T  ed  and  refused^  and  still  oegiecta  and  refuaeai  so  to  do ;  aad  tha  said  cooaoU' 
•TocK.  dated  bank  long  annuities  still  remain  wholly  unreplaced  as  aforesaid.  And 
the  said  plaintiff  further  saith,  that  if  the  said  consolidated  bank  long  annuities 
of  the  said  plaintiff  had  remained  and  continued  standing  on  the  books  of  the 
said  Governor  and  Company,  in  the  name  of  the  said  plaintiff,  the  interest  or 
produce  thereof  would  have  amounted  in  the  whole  to  a  large  sum  of  vaooej^ 
to  wit,  the  sum  of  £ —  [state  enoughf"]  whereof  the  said  defendant  afterwards^ 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  d&c.  had  notice  ;  nevertheless  the 
said  defendant  further  disregarding  his  said  promise  and  undertaking,  hath  not*. 
although  oAen  requested  so  to  do,  as  yet  paid  to  the  said  pkintiff  the  amount  of 
the  said  interest  or  produce,  or  any  part  thereof,  but  hath  hitherto  wholly  neglect- 
-  ed  and  refused,  and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  (voMie) 
aforesaid. — [^dd  money  counts^  interest  county  account  sUUedt  ofNl  breaehJ\ 

Tor  not  di»-  For  that  whereas  heretofore,  to  wit,  on,  dtc.  {date  of  biU)  at,  dtc*  {verme)  m 
bm  of  ez-^  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
^^j[^',  .  said  defendant,  would  indorse  and  deliver  to  the  said  defendant  a  certain  bill  of 
tiff  had  do-  exchange,  bearing  date,  to  wit,  the  same  day  and  year  aforesaid,  and  drawn  by 
defendant  the  Said  plaintiff  upon  one  £.  F.,  whereby  he,  the  said  plaintiff,  requested  the 
^^/)r"^  said  £.  F.  (two)  months  after  the  date  thereof,  to  pay  to  his,  the  said  plaintiff's 
order,  the  sum  of  £ —  for  value  received,  to  be  discounted  by  the  said  de- 
fendant for  the  said  plaintiff;  and  also  in  consideration  that  the  said  plaintiff  had 
then  and  there  agreed  to  pay  and  allow  to  the  said  defendant,  a  certain  sum  of 
money,  for  interest  or  discount  upon  the  said  sum  of  £-^  in  the  said  bill  of  ex- 
change specified,  at  and  after  the  rate  of  £5  per  cent,  until  the  said  bill  of  ex- 
change would  become  due  and  payable,  according  to  the  tenor  and  effect  there- 
of; [and  also  in  consideration  that  the  said  plaintiff  bad  then  and  there  agreed 
to  take,  accept,  and  leceive  of  and  from  the  said  defendant,  in  part  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  between  £-^  and  £ — 
worth  of  certain  goods  and  merchandize],  {omit  this  etatement  between  the  6i<ael-- 
etSj  if  r*o<  according  to  fact)^  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  discount  the  said  bill  of  exchaage 
by  delivering  to  the  said  plaintiff,  in  part  of  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  between  £ —  and  £ —  worth  of  certain  goods  and 
merchandize,  and  advancing  and  paying  the  said  plaintiff  the  residue  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  within  a  certain  time, 
which  long  since  elapsed,  {let  these  averments  agree  with  the  facts)  and  the  said 
plaintiff  in  fact,  says,  that  he-,  confiding  in  (he  said  promise  and  undertaking  of 
the  said  defendant,  did  afterward?,  to  wit,  on  the  day  and  year  aforesaid,  indorse 
and  deliver  the  said  bill  of  exchange,  to  the  said  defendant,  to  wit,  at,  dtc.  (ce- 
nue)  aforesaid  ;  and  he  the  said  plaintiff  hath  always  hitherto  been  ready  and 
willing  to  pay  and  allow  to  the  said  plaintiff  the  said  sum  of  money,  for  interest 
or  discount  as  aforesaid,  and  to  take,  accept,  and  receive,  of  and  from  the  said 
defendant,  in  part  of  the  said  sum  of  £ —  in  the  said  bill  of  exchanire  sneci- 
278  J   fied,  between  £ —  and  £ —  worth  *of  goods  and  merchandize  as  aforesaid,  to 

(/)  See  1  New  Rep.  4S3.— 6    East,  333.— 2    for  not  accounting  for  the  proceeds  of  a  bUl  deliver^ 
Wentw.  489.— 8ee  a  form  of  declaration,  post,  350,    ed  to  defendant  to  get  discoanted. 
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wiU  at,  &<s  aforeMid  ;  whereof  iho  said  defeDdant  ailerwards,  to  wit,  on  the  "^^  "®^ 
day  and  year  aforesaid,  to  wit,  at,  d&c.  {vemu)  aforesaid,  had  notice.  And  aU  iva  a  bill. 
though  the  said  defendant  did,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
in  part-performance  of  his  said  promise  and  undertaking,  in  part  discount  the 
imid  bill  of  exchange,  by  advancing  and  paying  to  the  said  plaintiff  the  sum  of 
j€—  part  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  yet 
the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  conlriir- 
iDg  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would,  although  he  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  d&c.  (vennu)  aforesaid,  requested  by  the  said  plaintiff  so  to  do,  within  such 
time  as  aforesaid,  or  at  any  time  aAerwards,  deliver  to  the  said  plaintiff  between 
JS,.^  and  £ —  worth  of  goods  and  merchandize,  or  any  goods  and  merchandize 
whatsoever,  in  part  of  the  said  sum  of  money  in  the  said  bill  of  exchange  spe* 
cified,  or  pay  and  advance  to  the  said  plaintiff  the  residue  of  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  or  any  part  thereof,  but  hath  hither- 
to wholly  refused  and  neglected  so  to  do ;  and  the  residue  of  the  said  sum  of 
money  in  the  said  bill  specified,  to  wit,  the  sum  of  iS  —  still  remains  wholly 
dae  and  unpaid  to  the  said  plaintiff,  to  wit,  at,  d&c.  (ventu)  aforesaid. — [Add 
nmoUur  eouni  on  an  executed  considermiiofit  and  money  had  and  received^  account 
Uaiedf  and  breach.^ 
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For  that  whereas  heretofore,  to  wit,  on,  dfrC.  {day  of  «a/e,  or  about  tt,)  at,  ^c. 
(venue)  in  consideratioa  that  the  said  plaintiff,  at  the  special  instance  and  request  On  t  ww- 
of  the  said  defendant,  would  buy  of  the  said  defendant,  a  certain  horse,  [or  ^^^  &c? 

to  b«  sound, 

(^^  As  to  actiooa  for  breaches  of  warranties  in  i;e-  Bla.  Com.  451. — 3  BIa«  Com.  166.^2  Rol.  Rep.  *^^^^f' 
neraljsee  1  Vm.  Abr.  tit.  Actions  Case  Deceit,  P.  b.  5. — F.  N.  B.  94.  But  there  is  an  implied  warran- 
to—Com.  Dig.  Action  on  the  case  for  a  Deceit,  A.  8.  tv  that  goods  are  of  a  merchantable  quality,  where 
— S  East,  446. — Chit.  jun.  Contr.  133, &c. — See  tne  vendee  l)as  had  no  opportunity  before  or  at 
old  precedents,  Morsan,S66.  Heme,  9S.  It  was  the  time  of  the  sale  of  ^inspecting  tnem,  4  Campb. 
fbnnerly  more  usual  to  declare  in  case  than  in  as-  144.  So  if  a  person  sells  an  article  he  thereby 
HmaMit.  Dousl.  18;  but  of  late  assumpsit  is  most  warrants  that  it  is  merchantable,  that  is  fit  for 
TMoaJ.  See  t  East,  461, 453.  See  the  forms  in  some  purpose.  If  he  suUs  it  for  a  particular  pur- 
emse,  post,  679,  and  3  Wils.  40.  ^  And  see  a  de-  pose,  he  thereby  warrants  it  fit  for  that  purpose. 
claration  in  case  and  law  relating  to  warranties,  1  Upon  such  principles  therefore,  if  a  man  sells  a 
Adol.  &  El.  506.  y  If  there  was  no  warranty,  but  horse  generally,  he  warrants  no  more  than  that  it 
a  written  contract,  and  a  false  renresenlation,  the  is  a  horse ;  but  if  the  vendee  asks  for  a  car- 
declaration  should  be  in  case  tor  the  deceit,  4  riage-horse,  or  a  horse  to  carry  a  female,  or 
Camp.  JJ. — 12  East,  1 1,  and  see  further,  for  precc-  a  timid  and  infirm  rider,  he  who  sells  undertakes,  on 
d«nt  and  law,  poet,  679 ;  and  in  some  cases,  though  every  principle  of  honesty,  that  it  is  fit  for  the  pur- 
there  be  a  warrantv  and  stipulation  that  vendor  pose  indicated.  See  per  Best,  C.  J.-^6  Bingh. 
will  take  th«  article  iack,  yet  vendee  may  sue  for  644.  So  if  beer  be  sold  to  be  consumed  at  Gibrat* 
the  deceit.    2  Stark.  162.  tar,  the  sale  is  an  affirmation  thai  it  is  fit  to  go  fo 

A  warranty  on  the  sale  of  a  personal  chattel,  as  far.    4  Campb.  169.    6  Taunt.  108.    And  in  the 

to  the  rfrAt  thereto)  is  generally  implied.    2  Bla.  casein  4  B.  ^  C.  115.    6  D.  &  R.  208,  S.  C. 

Com.  461  .~3  Id.  166  —3  T.  R.  57.— Peake,  C.  Abbott,  C.  J.  observed,  "that  on  the  trial  it  occui^ 

N.  P.  94.— -Cro.  Jac.  474.-^!   Rol.  Ab.  90.— 1  red  to  him  if  a  person  sold  a  commodity  for  a  par- 

Salk.  210.— Dougl.  18.  but  not  as  to  the  right  of  ticular  purpose,  he  must  be  undtratooa  to  warrant 

real  pnmertv,  (uoagl.  664. — 2  B.  &  P.  13.— 3  B.  it  reaaonably  jit  and  proper  for  tuch  purpon^ 

&  P.  16o  )  if  a  r^ular  conveyance  has  been  exe-  and  that  ho  was  still  strongly  inclined  to  adhere  to 

ented,  6  T.  R.  9W.    A  warranty  however,  of  the  that  opinion,"  but  some  of  his  learned  brothers 

soundness,  goodness,  quality,  or  value  of  a  horse,  thought  differently.    A  warranty  maybe  implied 

or  other    personalty,  im  nut  implied  on  the  sale  or  from  the  production  of  a  sample,  in  a  parol  pale  by 

exchange  thereof.  SCampb.  361.— 2  East,  314.— 2  ?amplc.— 4  CHmpb.  23,  144.  160.— 4  B.  &  A.  S87. 
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OH  WAR-    dogt  Slc]  at  ttod  for  a  certain  price  or  aum  of  tnoaey,  to  wit,  the  sum  of  £ — 

AirriE  .    ^^1^^  therefore  paid  by  the  aaid  ^plaintiff,  he  the  said  defendant  undertook^  a«d 

[  *280  ]  iiiQQ  nQ^  there  faithfully  pcomiaed  the  said  plaintiff  that  the  said  horse  [or  dog« 


«-S  Stark.  32|  and  see  note ;  and  if  the  bulk  of 
the  goods  do  not  correspond  with  the  sample,  it 
woiud  be  a  breach  of  the  warranty.  If  tke  cot)- 
tract  describe  the  goods  as  of  a  particular  denomi- 
nation, there  is  an  implied  warranty  that  they  shall 
be  of  a  merchantable  quality,  of  the  denommation 
mentioned  in  the  contract,  4  Camp.  144. — J  Chit. 
Com.  Law,  SOS.    1  Surk.  604.    4  Taunt.  853. 

6  B.  &  A.  240.     In  all  contracts  for  the  sale  of 

proTisions  there  is  an  implied  contract,  they  shall  be 
wholesome.  1  Stark.  SS4.~2  Campb.  391.— 3 
Campb.  286.  If  goods  are  ordered  to  oe  manu&c- 
tured,  a  stipulation  that  they  shall  be  proper  is  im- 
plied. 4  Campb.  14i.— 6  Taunts  108 ;  especially 
if  for  a  foreien  market,  4  Campb.  168.— 6  Taunt. 
108.  See  a  torra,  post,  282.  An  implied  warranty 
will  arise  from  the  non-observance  of  an  usage  in 

reifying  defects,  4  Taunl.  847.    Holt,  C.  N.  P. 
and  see  4  B.  &  C.  no,  114. 

A  simple  affirmation,  or  assertion  by  the  vendor 
as  to  the  value  or  quality  of  the  goods  docs  not 
amount  to  a  warranty  unless  it  be  made  and  re- 
ceived as  such,  although  the  purchaser  may  have 
bought  the  goods  on  the  faith  of  such  recommen- 
dation, Cro.  Jac.  4  Bol.  Ab.  101.  ChiU  jun. 
Contr.  135.  and  in  many  cases  the  positive  recom- 
mendation of  the  seller  is  not,  from  the  nature  of 
the  case,  to  be  regarded  as  a  warranty,  but  merely 
as  an  expression  of  his  belief  and  opinion  on  a 
matter  ofwhich  he  could  have  no  certain  know- 
ledge, and  on  which  the  purchasers  were  generally 
capable  of  forming  an  opinion,  C bitty  jun.  Contr. 
135. — Thus  where  the  defendant  not  knowing  the 
age  of  a  horse,  but  having  a  written  pedigree  which 
he  received  with  him,  sold  him  as  a  horse  of  the 
age  stated  in  the  pedigree,  as  the  same  lime  stat- 
ing thai  it  was  his  source  of  information.  Lord 
Kenyon  held  this  was  no  warranty.  Peake  Rep. 
128.— 2  Esp.  572,  and  see  5  B.  &  AM.  240.  Chit, 
jun.  Contr.  135. — 1  Bingh.  344.  <{  In  the  case  in  4 
Car.  &  P.  45,  it  was  decided,  that  if  a  person,  at 
the  time  <^  selling  a  horse,  say, "  /  never  warrantf 
but  he  it  eound  ctsfar  ae  I  know^  this  is  a  quali- 
fied warranty,  and  may  be  sued  on  even  in  auump- 
eitf  showinff  Uiat  the  plaintiff  knew  of  the  unsound- 
ness.   Sedquare.  ^ 

A  general  warranty  will  not  extend  to  guard 
against  defects  that  are  plain  and  obvious  to  the 
senses  of  the  purchaser.  As  if  a  horse  be  warrant- 
ed perfect,  and  wants  an  ear,  or  a  tail.  &c.  2  Bla. 
Com.  165.— 1  Salk.  211.  But  if  on  the  sale  of  a 
horse,  the  seller  agree  to  deliver  it  sound  and  free 
from  blemish  at  the  expiration  of  a  specified  period, 
the  warranty  is  broken  by  a  fault  in  tne  horse  when 
delivered,  although  such  defect  existed,  and  was  pa- 
tent or  obvious  at  the  time  of  the  sale.  2  Bingh. 
183.  As  to  a  sale  of  goods  with  all  faults,  see  5  0. 
&  Aid.  240.    3  Camp.  154. 

Where  a  horse  has  been  warranted  sound,  any  in- 
firmity rendering  it  unfit  for  immediate  use,  is  an  un- 
soundness ;  it  is  not  necessary  the  infirmity  should 
be  ofa  permanent  nature,  1  Stark.  127.  and  a  war- 
ranty of  soundness  is  broken  if  the  disease  existed 
in  the  constitution  of  the  animal  at  the  time  of  the 
■ale,  although  its  fatal  appearance  could  not  be 
discovered,  and  did  not  appear  until  two  months  af- 
terwards, 1  R.  &  M.  136.  A  cou^h  of  a  permanent 
nature  is  an  unsoundness,  2  Chit.  Rep.  425.  A 
nerved  horse  is  unsound,  1  R.  &  M.  290.  But 
erib  biting.  Holt,  C.  N  P.  630,  or  roaring,  2 
Campb.  5^  do  not  of  themselves  constitute  an  un- 
iounaness ;  but  if  the  roaring  be  of  such  of  a  nature 


as  to  incommode  the  horso^  when  pressed  to  its 
speed,  it  is  an  unsoundness,  2  Stark.  81.  It  is  a 
disputed  question,  whether  thrashes,  8|>liiils,  or 
euidding  to  be  an  uosoundness,  2  Camp.  524,  n. 
^  Badness  of  shapo  of  a  horse  is  not  uns^mdneas, 
though  it  mifiht  occasion  lameness  firoro  badness 
of  action,  1  Mood.  &  Rob.  299.  y  The  qncstioa 
of  UDSouDdness  is  for  the  opinion  of  a  jury,7Tai]Bt. 
153.  8  J.  B.  Moore,  32.  ^Pcr  Baron  Parise, 
Billiard  V.  Orbell,  sittings  in  Excheqner,  11  June, 
1834)  Times,  12  June,  **  where  a  horse  is  warrast- 
sound,  and  turns  out  otherwise,  the  purchasMT  has 
no  ricbt  to  return  him  unless  the  warranty  was 
fraudulent ;  his  only  remedy  is  an  aclion  on  thr 
warranty.  This  has  been  lately  settled,  but  the  ge- 
neral impression  formerly  among  the  profession, 
and  now  amongst  all  others,  is,  that  the  piurhas^ 
er  is  to  return  the  horse,"— referring  \q  Street  v. 
Blay,2B.  &  Ad.456.  > 

If  not  otherwise  stipulated,  an  action  fiyr  tlw 
breach  of  warranty  may  be  supported  without  re- 
turning die  horse,  or  even  giving  notice  of  the  im- 
soundness,  and  although  the  purchaser  haveresoM 
the  horse.  1  Hen.  Bla.  17.-1  T.  R.  136.— 2  T. 
R.  745.-9  B.  &  Cres.  266.  But  unless  the  inrae 
be  returned  as  soon  as  the  defect  is  discovered,  or 
if  the  horse  has  been  long  worked,  the  purchsiser 
cannot  recover  back  the  purchase-money  on  the 
count  for  money  had  and  received.  1  T.  R.  196. 
—5  East,  449.-7  East,  274.-2  Campb,  4ia— 1 
New  Rep.  260.  and  in  all  cases  the  vendee  should 
object  within  a  reasonable  time,  otherwise  a  strong 
presumption  arises  that  the  article,  at  the  time  of 
the  sale,  corresponded  with  the  warranty,  and  the 
plaintiff  is  called  upon  to  give  the  strictest  proof 
of  the  breach,  9  B.  &  C.  2&.— 1  J.  B.  Moore,  106. 
1  H.  Bla.  19. 

When  the  purchaser  has  not  returned  the  goods, 
or  endeavored  to  do  so  within  a  reasonaMe  time 
after  the  sale,  on  account  of  the  breach  of  the  war-> 
ranty,  or  cannot  return  the  goods  or  horse  in  the 
same  state  by  reason  of  doctoring,  &c.  3  Esp.  92. 
^-5  East,  452.  he  has  no  defence  to  an  action  by 
the  vendor  for  the  price,  but  must  proceed  m  k 
cross  action  on  the  warranty.  1  T.  R,  136. — 5  East, 
449.-7  Id.  274.-2  Campb.  410.— I  N.  R.  260.— 
3  Esp.  Rep.  82.-4  Esp.  Rep.  95,  and  it  seems,  if 
the  vendee  has  accepted  a  bill  or  given  any  other 
security,  the  breach  of  warranty  is  no  defence  to 
an  action  thereon,  but  he  must  proceed  by  cross 
action.  2  Taunt.  2.— 1  Stark.  51 .— S  Campb.  38, 
S.  C— 14  East,  486.-3  Stark.  175.  but  this  seems 
otherwise  when  the  purchaser  has  returned,  or  en- 
deavored to  return  tlie  goods  in  a  reaaonaUe  time 
after  the  sale,  see  2  Taunt.  2. — 14  East,  484.-3 
Campb.  38.— Peake,  C.  N.  P. 33.  ^  2  B.  &  Adol. 
456;  4Nev.  &  M.  195.  J»  In  a  late  case  whereby 
a  contract  of  sale  of  cinq-foin  seed,  the  ven- 
dor warranted  it  to  bo  no«c  growing  seed;  and 
soon  after  the  sale,  the  buyer  was  told  it  did  not 
correspond  with  the  warranty,  and  he  afterwards 
sowed  part,  and  sold  the  residue,  but  which  bein|{ 
unproductive  was  never  paid  for,  it  was  held  the 
buyer  might  defend  an  action  for  the  ptice  of  the 
seed,  by  showing  the  breach  of  the  warranty,  and 
that  the  seed  was  good  for  nothing,  9  B.  &  Cf.  259. 

For  what  damage  defendant  is  liable  in  this  ac- 
tion, post,  281,  note.  ^  Evidence.  A  prior  vendor 
who  warranted  on  hi.'i  sale  to  (he  defendant  is  not 
a  competent  witness  for  the  dofondant  in  an  action 
by  a  purchaser  from  him  on  a  warranty.  Bliss  r. 
Moiratain,  1  Mood.  &  Rob.  902.  > 
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&^]  then  was  [aoind  (h)],  .  And  the  said  plaintiff  afera,  that  he,  confiding  in    ^"^^^icT. 
the  aaid  prontse  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  6i^.  {vmne)  aforesaid,  huy  the  said  horse  [or 
dog,  &c.]  of  the  said  defendant,  and  then  and  there  paid  him  for  the  same  the 
said  stun  of  money,  nevertheless,  the  said  defendant,  contriving,  and  fraudu- 
lently intending  to  injure  the  said  plaintiff,  did  not  perform  or  regard  his  said 
^promise  and  undertaking,  so  by  him  made  as  aforesaid,  but  thereby  craftily  and  [  *281  ] 
subtly  deceived  and  defrauded  the  said  plaintiff  in  this,  to  wit,  that  the  said  horse, 
[or  dog,  &c.]  at  the  time(f)  of  the  making  of  the  said  promise  and  undertaking 
of  the  said  defendant  was  not  [sound]  but,  on  the  contrary  thereof,  was  at  that 
time  [unsound  (A:)],  whereby  the  said  horse  [or  dog,  &c.]  became  *  and  was 
of  no  use  or  value  to  the  said  plaintiff;  and  he  the  said  plaintiff  hath  been  put 
to  great  charges  and  expense  of  his  monies  in  and  about  the  feeding,  keeping, 
and  taking  care  of  the  said  horse(/),  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  ^ — to  wit,  at,  &c.  (venue)  aforesaid. 

And  whereas  also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  dtc.  Second 

^  •'  count  on  an 

(eeniie)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special  in-  executed 
stance  and  request  of  the  said  defendant,  had  then  and  there  (m)  bought  of  the  ^|  ^^' 
aaid  defendant  a  certain  other  horse,  at  and  for  a  certain  other  price  or  sum  of 
money  then  and  there  agreed  upon  between  the  said  plaintiff  and  the  said  de- 
fendant, he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff,  that  the  said  last-mentioned  horse,  at  the  time  of  the  said  sale 
thereof  was  sound  ;  nevertheless,  the  said  defendant,  contriving  and  intending 
to  injure  the  said  plaintiff,  did  not  regard  his  said  last-mentioned  promise  and 
undertaking,  but  thereby  craftily  and  subtly  deceived  and  defrauded  him  in  this, 
to  wit,  that  the  said  last-mentioned  horse,  at  the  time  of  the  said  sale  thereof 
was  not  sound,  whereby  the  said  last-mentionltid  horse  then  and  there  became, 
d&c. — [Conekide  as  in  the  first  count  from  the  *,  and  add  eountsfor  horse^keep^ 
as  ante,  59,  if  there  were  any  contract  to  that  effect^  and  the  money  couniSf  and 
account  stated^  and  breach."} 

For  (hat  whereas  heretofore,  to  wit,  on,  &.C  {day  of  contract^  or  about  it)  at,  0°  ^  ^- 
&.C.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  KMindnees 

on  the  ex- 

(A)  This  form  may  readily  be  applied  to  any  de-  dered  to  the  defendant  the  plaintiiT cannot  recover  horsMln^ 

Mriptioo  of  warraaty,  as  tint  the  hone  wai  ^freo  damages  for  the  expense  of  his  keep.  1  Taunt.  666.             ^  '* 

from  Tico,"  &c.    The  warranter  must  be  described  Bui  \vhere  there  has  been  an  express  warranty,  and 

aocuratdy,  and  co-extensiTe  with  the  breach  com-  the  plaintiff  relying  thereon,  has  resold  the  norse 

plained  of.    If  any  conditional  or  exceptional  terms  with  a  similar  warranty,  and  being  sued  thereon  by 

DO  used,  they  must  be  followed  in  setting  out  tlie  bis  vendee,  offers  the  aefence  to  his  vendor,  who 

contract.     Therefore  if  a    horse    be  warranted  gives  no  directions  as  to  the  action,  the  plaintifr 

sound,  every  where  except  a  kick  on  the  lee,  the  may  recover  the  costs  of  his  defence,  as  part  of  the 

doepCion  mutt  be  stated,  4  B.  &  C.  445. — What  a  damages  occasioned  by  the  breach  of  warranty. 

^wiance,  t  D.  St  R.  10.-*7  Taunt.  406.~I  J.  B.  7  Taunt.  153.— 1  J.  B.  Moore,  106.— 1  R.  &  M. 

Moore,  109.-4  B.&  C.  106.     •{  See  Homing  v.  486.-6  Taunt.  5S5. 

Pftnry,  6  Canr.  St  P.  669,  where  Alderson,  B.  ob-  (m)  1  Vin.  Ab.  678. 

nerved  on  Jones  o.  Cowley,  6  D.  Ic  Ryl.  533.  y  (n)  When  not  necessary,  see  9  East,  349.  Ge- 
ls) This  is  nocesiary.  neraiiy  speaking,  as  in  a  contract  of  sale,  there  is 
\k)  The  particular  description  of  unsoundness  no  implied  warranty  in  the  exchange  of  one  com- 
vced  not  be  stated,  it  being  a  rule  in  pleading,  that  modity  for  another,  3  Campb.  361 ;  see  ante,  279, 
the  breach  may  in  feneraibe  assigned  in  the  nc-  notes.  In  a  contract  ibr  tne  exchange  of  a  vralch 
gaiive  of  the  worcb  of  the  contract.  Com.  Dig.  for  candlesticks  warranted  silver,  the  owner  of  the 
rIsMder,  C.  46.— S  Sannd.  181  b.-^  T.  R.  907.  watch  cannot  recover  it  back  though  the  warranty 
—9  C  o.  60  b.^-Ajlt«,  vol.  i.  f9l,  Itc.  be  false,  3  Camnb.  299 ;  see  a  precedent,  ante,  274. 

U)  When  not  reeoveraMe,  see  ST  Campb.  ftt.-^  for  not  paying  money  on  an  exchange  of  horses. 
2  Chitty*a  Rep.  416.   If  the  horse  has  not  been  ten- 
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osr  WAR-   request  of  the  said  defeodant,  would  deliver  to  the  said  defeadantt  a  ceMiH 
horse  of  the  said  plaiotiflT,  of  great  value,  and  would  also  pay  to  the  said  defeo* 
daut  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful   money  of 
Great  Britain,  in  exchange  for  a  certain  mare  of  the  said  defendant,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  i^aintifft 
that  the  said  mare  of  the  said  defendant  was  then  and  there  sound  :  and  the 
said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of 
the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &a 
(oenife)  aforesaid,  deliver  to  the  said  defendant  the  said  horse  of  the  said  plain- 
tiff,  and  did  also  then  and  there  pay  to  the  said  defendant  Ihe  said  sum  of  £ — 
in  exchange  for  the  said  mare  of  the  said  defendant ;  yet  the  said  defendant 
contriving,  and  fraudulently  intending  to  injure  the  said  plaintiff,  did  not  per- 
form or  regard  his  said  promise  and  undertaking ;  but  thereby  craftily  and  sub- 
tly deceived  the  said  plaintiff  in  this,  to  wit,  that  the  said  mare,  at  the  time  of 
the  making  of  the  said  promise  and  undertaking  of  the  said  defendant  as  afore- 
said, was  not  sound,  but  on  the  contrary  thereof  was  at  that  time  unsound, 
whereby  the  said  mare  became  and  was  of  no  use  or  value  to  the  said  plaintifi^ 
to  wit,  at,  &c.  (««»««)  aforesaid;  and  whereby  also,  \StaU  specitd  damage^  if 
any,  by  expense  of  feedings  ^c,  aa  anie^  281.]     And  whereas  afterwards,  to  wit, 
count  on  ui  on  the  day  and  year  aforesaid,  at,  &c«  (ventie)  aforesaid,  in  consideration  that 
^^^2doni-     ^®  ^^^  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant, 
^'^^«  -.  ^^  ^OQ  ^^^  ^of®  delivered  to  the  *said  defendant,  a  certain  other  horse  of  the 
^  J  said  plaintiff,  of  great  value,  and  had  also  paid  to  the  said  defendant,  a  certain 

other  sum  of  money,  to  wit,  the  sum  of  £ —  in  exchange  for  a  certain  other 
mare  of  the  said  defendant,  he  the  said  defendant  then  and  there  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  that  the  said  last-men- 
tioned mare,  at  the  time  of  such  last-mentioned,  exchange,  was  sound ;  yet  the 
said  defendant,  contriving  and  iftending  to  injure  the  said  plaintiff,  did  not  per- 
form or  regard  his  said  last-mentioned  promise  and  undertaking ;  but  thereby 
craftily  and  subtly  deceived  the  said  plaintiff  in  this,  to  wit,  that  the  said  last- 
mentioned  mare,  at  the  time  of  the  said  last-mentioned  exchange,  was  not 
sound,  but  was  at  that  time  unsound,  and  thereby  became  and  was  of  no  use 
or  value  to  the  said  plaintiff,  to  wit,  at,  A.c.  (venue)  aforesaid.— [^<M  sUUemmi 
of  the  damage  and  the  common  counts^  as  pointed  oui^  oit^e,  281.] 

mJ^^a  ^^'  *****  whereas  heretofore,  to  wit^  on,  &c,  {day  of  sale,  or  abomt  U)  at,  &c. 
552'hfS  (»«»«*«)  in  consideration  that  the  said  *pldintiff,  at  the  special  instance  and  re- 
£°foreiffn     quest  of  the  said  defendant,  had  theu  and  there  undertaken,  and  faithfully  pro- 

[*  283  1 

(o)  Sea  note,  ante,  279.  See  oUior  formf,  1  though  the  goods  turn  out  to  be  unmerchantable,  and 
Wentw.  482.-1  Campb.  190.—2  East,  SM.  Up-  the  contract  is  satufied,  if  U»e  sample  answen  fcir- 
on  a  parol  sale  of  goods  by  sample,  an  implied  war-  \y  to  the  commodity  in  bulk.  2  East,  S14.  If  the 
rantyanses  that  ihcy  shall  correspond  with  the  goods  do  not  corresfiond  with  the  sample,  the  Ten- 
sample.  4  B.  &  A.  S87.— 3  Stark.  S2,  and  notes,  dee  is  not  bound  to  complete  the  purchase  on  being 
—4  Campb.  22.  But  this  is  not  so  in  a  written  allowed  a  compensation  for  the  inienority.BotwiUi- 
saie  bv  sample.— 4  Canapb.  144,  169.— 2  Campb.  standing  a  usage  in  the  trade  to  that  effect.  1 
22.  And  upon  a  sale  of  goods  by  sample,  the  law  Campb.  11$.  Where  a  purchaser  finds  that  Um 
does  not  raise  mi  imphed  warranty  that  the  goods  commodity  does  not  accord  with  the  order,  and  is 
should  be  merchantable,  though  a  fair  merchantable  unfit  for  his  purpose,  he  should  immediately  return 
price  wore  given,  and  if  there  be  a  latent  defect  it,  or  give  notice  to  the  Tendor  to  take  it  backer— 1 
then  existing,  unknown  to  the  seller,  and  without  Campfe.  193.- 7  Ves.  247.— And  after  an  action 
fraud  en  his  part,  t'le  seller  is  not  answerable,  has  been  brought  for  the  value  of  goods  fornished 
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miaed  the  said  dafendaiit  to  buy  of  him  difera  goods  and  merchandize,  to  wit,  ^"  '^^^' 
d&e.  [h«r4  di9cribe  the  goods  generally^'}  for  eertain  large  prices  then  and  there 
agreed  upon  by  and  between  the  said  plaintiff  and  the  said  defendant,  amount- 
ing together  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money 
of  Great  Britain,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  to  furnish  such  goods  and  merchandize  as  afore- 
said«  properly  presenred  and  packed  up  for  the  East  Indies  aforesaid,  and  to  pack 
them  properly  for  the  said  voyage ;  and  the  said  plaintiff  in  fact  says,  that  aU 
tlioagh  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid, 
bay  of  the  said  defendant  a  large  quantity  of  goods  and  merchandize,  as  and 
for  the  same  goods  and  merchandize  so  agreed  to  be  bought  as  aforesaid,  and 
which  the  said  defendant  then  and  there  supplied  and  furnished  to  the  said  plain- 
tiff, as  and  for  such  goods  and  merchandize,  to  wit,  at,  &c.  {venue)  aforesaid  ; 
yet  the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  did 
not  nor  would,  although  often  requested  so  to  do,  furnish  such  goods  and 
merchandize  as  aforesaid,  fit  to  be  sent  to  the  East  Indies  as  aforesaid, 
or  pack  them  properly  for  the  said  voyage,  according  to  his  said  promise 
and  undertaking  so  made  as  aforesaid,  but  wholly  neglected  and  refused 
so  to  do,  and  therein  made  default ;  and  then  and  there  so  negligently  and 
improperly  conducted  and  behaved  himself  in  and  about  the  furnishing  and  pack- 
ing of  the  said  goods  and  merchandize,  that  the  same,  by  reason  thereof,  were 
wholly  unfit  for  the  purpose  aforesaid,  and  thereby  the  said  plaintiff  not  only  lost 
all  the  benefit,  profit,  and  advantage  which  he  otherwise  might  and  would  have 
^derived  and  acquired  from  the  purchase  of  the  said  goods  and  merchandize,  [  *284  ] 
but  also  was  put  to  great  expense  of  his  monies,  to  wit,  £ —  in  and  about  the 
shipping  and  conveying  of  the  same  to  the  East  Indies  aforesaid,  in  and  about 
other  expenses  relating  to  the  same  ;  and  was  also  put  to  great  expense,  loss, 
and  inconvenience^  in  and  about  the  sale  and  disposal  of  the  said  goods  and 
merchandize,  and  sustained  great  loss  and  damage  on  occasion  of  his  not  being 
able  to  sell  or  dispose  of  the  same,  at,  d&c.  aforesaid.  And  whereas  heretofore.  Second 
to  wit,  on,  &c.  at,  &c.  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  ^^^^^ 
Hke  special,  &c.  of  the  said  defendant,  had  then  and  there  undertaken,  and  to  good"}  ^* 
the  said  defendant  faithfully  promised  to  buy  of  him  divers  other  goods  and  mer-  and  proper 
chandize,  to  wit,  &c.  [here  deecrihe  the  goode^  ^c,  as  infiret  count]^  at  and  for  ^r^^''^^ 
a  certain  sum  of  money,  to  wit,  the  sum  o{£ —  of  like  lawful,  &c.  to  be  there-  ^«^- 
fore  paid  by  the  said  plaintiff  for  the  same,  he  the  said  defendant  undertook,  and 
to  the  said  plaintiff  then  and  there  faithftilly  promised  to  furnish  such  goods  and 
merchandize  as  aforesaid,  as  were  reasonably  fit  and  proper(p)  to  be  sent  to  the 

Ml  a  sUpttlated  price,  and  the  purchaser  does  not,  generally  the  same  as  those  contracted  for,  and 

either  in  bar  of  the  action,  or  to  redoce  the  damages,  haire  been  paid  for  by  the  purchaser,  the  price  cwof 

obiect  to  the  quality  of  the  goods,  but  allows  the  not  be  recovered  back  in  an  action  for  money  had 

seller  to  recover  the  full  price  agreed  upon,  he  can-  and  received,  as  upon  a  failure  of  oonsideratioD, 

not  maintain  a  crosa  action,  on  the  groand  of  the  however  bad  their  quality  may  be,  and  although 

goods  betnc  of  a  bad  quaUly,  and  unlit  (or  the  pur-  they  are  quite  unfit  for  use.    S  Id.  411. 

poM  lor  winch  they  were  ordered.— 1  Campb.  190.  (p)  That  an  implied  warrantv  in  feneral  arises 

aem^.    In  an  action  for  the  price  of  goods  ordered  by  on  the  part  of  the  seller,  that  the  article  sold  shall 

defirodant,  which  are  sent  to  the  purchaser,  and  be  reasonably  fit  and  proper  for  the  pwpoM  fat 

ianediately  returned,  it  lies  upon  the  pla'mtitr  to  which  it  is  sold.    8ee  4  B.  «  Cres.  108.— 6  D.  k 

show  that  the  articles  corresponded  with  the  order  R.  SOO,  S.  C— 5  Bingh.  5SS.— Ante,  270,  note, 
given.    1  Campb.  ISO.    If  the  goods  delivered  are 
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ox  WAR-  £^s|  Indies  aforeaaid.  And  the  said  plaintiff  in  faet  sajs,  that  although  he, 
confiding  in  the  said  promise  amd  undertaking  of  the  said  defendant,  afterwards, 
to  witf  on  the  day  and  year  aforesaid,  did  bay  of  him  a  large  quantity  of  goods 
and  merchandize,  as  and  for  the  said  goods  and  merchandize  so  bought  as 
aforesaid ;  and  the  said  defendant  then  and  there  supplied  and  famished  the 
same  to  him  accordingly,  to  wit,  at,  &c.  {venue)  aforesaid  ;  yet  the  said  defend- 
ant, not  regarding  his  said  last- mentioned  promise  and  undertaking,  then  and 
there  craftily  and  subtly  deceived  and  defrauded  the  said  plaintiff  in  this,  lo  wit, 
that  the  said  last^mentioned  goods  and  merchandize  were  not,  when  they  were 
so  furnished  and  supplied  as  aforesaid,  reasonably  fit  or  proper  to  be  sent  to  the 
East  Indies  as  aforesaid,  but  on  the  contrary  thereof,  were  then  and  there  whol- 
ly unfit  for  that  purpose,  and  by  reason  thereof,  the  said  plaintiff  hath  not  only 
lost  all  the  benefit,  profit,  and  advantage  which  he  otherwise  might  and  would 
[  ^286  ]  have  derived  *and  acquired  from  the  said  last-mentioned  bargain,  but  also  con- 
fiding in  thcsaid  last-mentioned  promise  and  undertaking  of  the  said  defendant, 
on,  d&c,  aforesaid,  at,  &c.  aforesaid,  expended  divers  large  sums  of  money,  in 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and 
about  the  shipping  and  conveying  and  insuring  of  the  said  last-mentioned  goods 
and  merchandize,  and  for  other  expenses  incurred  in  and  about  the  same  goods 
and  merchandize,  and  relating  thereto,  and  thereby  also  the  said  plaintiff  was 
put  to  great  expense,  loss,  and  inconvenience,  in  and  about  the  saJe  and  dispo- 
sal of  the  same  goods  and  merchandize,  in  the  East  Indies  aforesaid,  to  wit. 
Third  count,  *^  &<^*  And  whereas  also  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  dtc  afbre- 
Gond^b^oD  ^'^'  ^^  consideration  that  the  said  plaintiff,  at  the  like  special  instance  and  ro- 
an amoited  quest  of  the  said  defendant,  had  then  and  there  purchased  of  the  said  defendant 
tion.  a  large  quantity  of  goods  and  merchandize,  to  wit,  &c.  [Aere  d€$crwe  at  afwrt' 

smd],  at  and  for  a  certain  large  sum  of  money,  then  and  there  agreed  to  be  paid 
for  the  same,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  that  the  said  last-mentioned  goods  and  merchandize, 
at  the  time  of  the  purchase  thereof,  were  reasonably  good  and  fit  to  be  seat  to 
the  East  Indies  aforesaid;  nevertheless  the  said  defendant  contriving  and 
fraudulently  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
perform  or  regard  his  said  last- mentioned  promise  and  undertaking  so  by  him 
made  in  manner  and  form  aforesaid,  but  thereby  craftily  and  subtly  deceived 
the  said  plaintiff,  in  this,  to  wit,  that  the  said  last-mentioned  goods  and  mer- 
chandize were  not,  at  the  time  of  the  said  purchase  thereof,  reasonably  good  or 
fit  to  be  sent  to  the  East  Indies  aforesaid,  but  on  the  contrary  thereof,  were 
then  and  there  bad  goods  and  merchandize,  and  vrhoUy  unfit  to  be  sent  to  the 
East  Indies  aforesaid  ;  and  by  reason  thereof,  the  said  plaintiff  hath  not  only 
lost  all  the  benefit,  profit,  and  advantage  which  he  otherwise  might  and  would 
have  derived  and  acquired  from  the  said  last-mentioned  purchase,  but  also  con- 
fiding in  the  said  last- mentioned  promise  and  undertaking  of  the  said  defendant, 
on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  expended  divers 
large  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  ^ —  in  and  about  the  shipping  and  conveying  and  insuring  of  the 
said  last-mentioned  goods  and  merchandize,  and  for  other  expenses  incurred  in 
[  *286  ]  and  about  *the  same  and  relating  thereto,  and  thereby  also  the  said  plaintiff  was 
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put  to  great  e^rpense  and  inconvenience,  in  and  about  the  sale  and  disposal  of   k^htx^V* 
the  some  goods  and  merchandize^  in  the  East  Indies  aforesaid,  to  wit,  at,  &c» 
(vtnve)  aforesaid. — [Jidd  money  counts^  accounfs  stated^  and  breach.'] 

For  that  whereas  tho  said  defendant  before  and  at  the  time  of  the  making  of  ^^  » <»*•• 
his  promise  and  undertaking  hereinaAer  next  mentioned,  was  indebted  to  the  a  Bank  of 
said  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum  of  ^ —  of  lawful  money  J^1f|*"^ 
of  Great  Britain,  and  in  consideration  thereof,  and  that  the  said  plaintiffV  at  the 
special  instance  and  request  of  the  said  defendant,  would  accept  and  receive 
of  and  from  the  said  defendant,  in  part  satisfaction  and  payment  and  discharge 
of  tho  said  debt  or  sum  of  £ —  a  certain  piece  of  paper,  as  and  for  a  certain- 
promissory  note  of  the  Governor  and  Company  of  the  Bank  of  England,  for 
the  payment  of  the  sum  of  <£ —  to  the  bearer  (Iiereof,  on  demand,  be  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  that 
the  said  piece  of  paper  was  a  good,  true,  and  valid  promissory  note  of  the  Cro- 
vernor  and  Company  of  the  Bank  of  England.  And  the  said  plaintiff  avers,- 
that  he  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  take^ 
accept^  and  receive,  of  and  from  the  said  defendant,  the  said  piece  of  paper,  ia 
part  satisfaction,  payment,  and  discharge  of  the  said  sum  of  «£ — to  wit,  at,  d&c. 
{venue)  aforesaid  ;  yet  the  said  defendant  contriving  and  intending  to  deceive 
and  defraud  the  said  plaintiff  in  this  behalf,  did  not  perform  or  regard  his  said 
promise  and  undertaking  so  by  him  made  as  aforesaid,  but  thereby  craflily  and* 
subtly  deceived  and  defrauded  the  said  plaintiff  in  this,  to  wit,  that  the  said 
piece  of  paper  was  not  a  good,  true,  or  valid  promissory  note  of  the  Governor 
and  Company  of  the  Bank  of  England,  but,  on  the  contrary  thereof,  was  a  bad, 
forged^  and  invalid  note,  and  a  piece  of  paper  of  no  use  or  value  whatever  to  the 
said  plaintiff,  whereby  the  said  plaintiff,  hath  lost  and  been  deprived  of  the  use 
and  benefit  of  the  said  note,  and  of  the  said  sum  of  <£ —  therein  mentionied,  for 
which  he  accepted  and  received  the  same,  of  and  from  the  said  defendant  as 
aforesaid,  and  hath  been,,  and  is,  by  means  of  the  premises,  otherwise  greatly 
injured  and  damnified,  to  wit,  at,  6i,c.  (venue)  aforesaid. — {Add  ccunis  fo^* 
the  original  debt — money  counts — and  account  siated,] 
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PROPERTY.  SALE,  vw, 

&c.  or 

ILARDSj  ftc. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {day  ofsale^  Against 

or  ahotU  it)  at,  &c.  {venue)  caused  to  be  put  up  and  exposed  to  sale,  by  public  ^J{ljj'^*** 

auction,  certain   premises,  to  wit, [describe  ike  premises  shortly,  as  in  the  |)uWic  auc- 

particuiars  of  sale^]   upon  and  subject  to  the  following,  amongst  other,  condi-  malnn^  a 

good  title 

iq)  Sea  Soedea's  Law  of  VeDdors,  &c.  8lb  edit.  482^  1  Hodges'  R.  40.  and  decision  as  to  what  ex-    '^'* 

S0&  to  S40.    See  forms,  4  Tkunt.  3M« — Plead.  A.  penses  are  reasonable,  id.  } 

flS.  ^  I  Chttt.  Gen.  Pract.  295 ;  and  see  a  form  and  If  the  vendor  of  the  estate  be  not  prepared  to 

law,  Hodges  v.  Earl  of  Lichfield,  1  Btng.  N.  C.  produce  bis  title  deeds,  or  make  a  title  at  theap- 
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tionsy  that  is  to  say,  [hert  $et  out  the  conditiont  ivhich  may  have  any  referenci  to 
the  plaintiff  ^$  claim,  as  they  appear  in  the  partieulart  of  $ale^  hut  in  ihepaH 
tense^  as  thus  ;]  thnt  the  purchaser  should  pay  to  the  vendor  or  his  agent,  a  de- 
posit of  £ —  per  cent,  in  part  of  the  purchase-money,  and  should  likewise  pay 
one-half  of  the  auction-duty,  and  should  also  pny  the  remainder  of  the  purchase- 
money,  and  complete  the  purchase  on  or  before  the day  of then  nezt« 

and  that  a  good  title  should  be  made  out  at  the  expense  of  the  vendor,  and  upon 
payment  of  the  remainder  of  the  purchase-money,  a  proper  conveyance  at  the 
purchaser's  expense.  And  the  said  plaintiff  in  fact  saith,  that  on  such  exposufe 
to  sale  as  aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  d&c.  (oemce) 
aforesaid,  he  the  said  plaintiff  became  and  was  the  purchaser  of  the  said  premises, 
upon  and  according  to  the  said  conditions,  for  a  certain  price,  to  i^it,  the  sam 


pointed  day,  the  purchaser,  without  waiting  to 
see  whether  or  not  the  vendor  may  ultimately  be 
able  to  establish  a  good  title,  may  disaffirm  the 
contract  and  recover  back  the  deposit  money,  under 
the  count  for  money  had  and  received.  4  Taunt. 
S34.    2  Esp.  Rep.  641,  2.    4  Esp.  221. 

And  that  form  of  declaring  is  the  only  remedy, 
and  the  deposit  money  is  all  that  can  be  rocoveied 
where  there  Lb  no  contract  signed  by  the  vendor  or 
his  agent,  wi;hin  the  Statute  of  Frauds.  If  there 
be  such  a  contract  in  writing  signed  by  the  vendor 
or  his  agent,  then  the  purchaser  may  affirm  the 
contract,  and  declare  specially  for  the  non-peribrro- 
ance  of  it,  by  defendant,  and,  in  general,  recover 
damages  beyond  the  mere  deposit.  See  Sugden's 
Law  of  Vendors,  8ih  edit.  220, 1,  &c. 

As  to  dama^etf  however,  a  purchaser  will,  in 
general,  be  entitled  only  to  nommal  damages  (or 
tne  mere  loss  of  his  bargain,  because  a  purchaser 
is  not  entitled  to  any  compensation  for  the  fancied 
goodness  of  his  bargain  which  ho  may  suppose 
he  has  lost,  where  the  vendor  is,  witliout  fraud, 
incapable  or  making  a  title. — ^  Blackst.  1078;  and 
see  S  B.  &  P.  167.— Palm.  S64.— <  1  Bing.  N. 
C.  492  r  1  Hodges'  Rep.  40 ;  S  Sugden,  Sth  edit. 
222.  And  in  a  late  case,  wnere  an  auctioneer 
had  advanced  some  money  on  an  estate,  sold  it  by 
auction  after  the  authority  from  his  principal  had 
expired,  and  the  principal  refused  to  connrm  the 
■ale,  the  Court  of  Common  Pleas,  in  an  action 
brought  by  the  purchaser,  in  which  he  declated 
on  the  agreement,  and  for  money  had  and  received, 
fcc.  would  not  allow  him  damages  for  the  loss  of 
his  bargain,  although  it  was  proved  that  the  estate 
9vts  worth  nearly  twice  the  sum  which  he  gave  for 
it,  Sugd.  222.  But  in  6  B.  &  C.  31,  where  a  per- 
son wlio  had  contracted  for  the  purchase  of  an  ci- 
tato, but  had  not  obtained  a  conveyance  of  it, 
sold  it  by  auction,  with  a  stipulation  to  make  a 
good  title  by  a  day  named,  but  which  he  was  una- 
ble to  do,  as  his  vendor  refused  to  convey,  it  was 
held,  that  the  purchaser  by  auction  might,  beyond 
his  expenses,  recover  damages  for  the  loss  which 
he  sustained  by  not  having  the  contract  carried 
into  effioct.  In  this  case  tlie  defendant  had  not 
any  title  at  all,  either  legal  or  equitable.  Mr. 
Sugden  observes,  p.  223.  "  this  case  is  one  of  groat 
importance,  and  will,  I  fear,  tend  to  much  lititiation 
before  the  distinction  whicn  it  introduces  is  tho- 
roughly understood." 

A  purchaser  is  not  entitled  to  any  compensation, 
although  he  may  be  a  loser  by  having  sold  out  of 
the  funds,  which  may  ht^  arisen  in  ihc  mean  time, 
because  he  had  a  chance  of  gaining  as  well  as  losing, 
by  a  fluctuation  of  the  price. — 2  Blackst.  1078. 
But  a  purchaser  is,  in  general,  entitled  to  interest 
011  his  deposit,  and  if  the  residue  of  the  pnrchaso- 


monc;  has  been  ly'm^  ready  without  interett  bcssf 
made  by  it,  he  is  entitled  to  interest  on  that,  Sod- 
den, 8th  edit.  22S,  4.  But  where  the  vendee  pro- 
ceeds against  the  auctioneer,  to  whom  th«  dcpoait 
was  paid,  he  cannot  recover  interest  unless  under 
particular  circumstances ;  as  if  when  the  tills  was 
not  made  out,  the  auctioneer,  upon  being  caUed  on 
to  pay  it  over,  he  refused,  might  be  nable  from 
that  time,  or,  perhaps,  if  he  actuaUj  made  interest 
on  the  deposit,  7  Taunt.  592.-8  Taunt.  45.— 1  J. 
B.  Moore,  481, 8.  C— 5  Esp.  1.— Sugden,  Sth  edit. 
512.^  But  see  Harrington  v.  Hoggart,  1  B.  &  AdoL 
577.  V  And  as  to  when  the  auctioneer  is  not  liable, 
see  2  To.  &  Jerv.  649.  ^  The  S  &  4  W.  4.  c.4S. 
s.  28,  enables  a  jury  now  to  give  a  verdict  for  inter- 
est m  dl  cases  were  there  bias  been  a  written  de« 
mand  of  such  interest.  } 

Where  the  plaintiff  recovera  vDder  a  s^^ecial 
count  on  the  original  contract,  by  which  he  affinnn 
the  agreement,  mterest  will  be  given  as  part  of  tfa« 
damages  for  non-performance  of  the  agreement, 
but  where  he  recovers  under  a  cotmt  rar  money 
had  and  received,  which  disaffirms  the  oontraei^ 
and  to  which  is  mostly  added  a  count  for  interest ; 
interest  may,  it  should  seem,  be  recovered  as  dam- 
ages sustained  by  the  plaintifll^  by  reason  of  tho 
money  having  been  withheld  from  him.  I(  how- 
ever, the  origmal  contract  is  void,  as  if  it  be  a  pnrol 
agreement  for  the  sale  of  lands,  the  purchaser,  it 
seems,  can  only  recover  his  deposit  m  an  action 
for  money  had  and  received,  and  will  not  be  allow- 
ed interest,  1  B.  &  P.  306.  And  see  2  B.  &  P. 
472. 

To  recover  special  damages,  the  plaintiff  most 
declare  on  the  original  contract,  and  state  the  sps» 
cial  damages,  such  as  the  expenses  inctirred  in  in- 
vestigating the  title,  &c.  2  Blackst.  1078.— C 
Taunt.  145. — Turner  v.  Beaurain,  Sudgen,  Sth 
edit.  224.  Clearly  the  expenses  cannotbe  recover- 
ed under  a  count  for  money  had  and  received ;  and 
Lord  Ellenborough  has  decided,  that  they  cannot 
be  recovered  under  a  count  for  money  paid,  &c.  to 
the  defendant's  use,  as  the  money  is  expended  ibr 
the  purchaser's  own  satisiaction,  as  to  the  title 
which  he  is  about  to  take,  4  Esp.  221 ;  nor  can  the 
expenses  of  investigating  the  title  in  general  be  re- 
covered from  the  auctioneer, Holt,  C.  N.  P.  5d8. 

When  the  action  is  for  not  making  a  good  titis, 
and  the  declaration  is  special,  the  court  will  oompet 
tho  plaintiff  to  give  the  defendant  particulars  of  all 
ohjcctions  to  the  title  founded  on  matter  of  iact,  3 
B.&P.246. 

As  to  when  purchaser  may  recover  back  deposil 
where  there  has  been  a  misrepresentation  or  con- 
cealment, see  2  Stark.  4S^.— 1  Marsh.  906.—^  B. 
&  A.  257.-3  B.  &  C.  623^  and  forms,  post,  697, 
&c. 
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of  j£ —  of  lawful  money  of  Great  Britain,  and  then  and  there  paid  to  the  said     •^^^''•t 

■'  •  vvzfDoa  or 

defendant  a  large  aum  of  money,  to  wit,  the  sum  of  «^ —  as  a  deposit  of  r<^10]       kkxl 
per  cent,  in  part  of  the  said  purchase-money,  and  then  and  there  also  paid  ano. 
ther  large  sum  of*money,  to  wit,  the  sum  of  <£ —  of  like  lawful  money,  as  one-   i  «288  1 
half  of  the  said  auction-duty  payable  in  that  behalf     And  thereupon  aAerwards,  Mutual  pro- 
to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue)  aforesaid  in  conside-   "^^' 
ration  that  the  plaintiff,  at  the  special  instance  and  request  of  the  said  defend- 
ant, had  then  and  there  undertaken,  and  faithfully  promised  the  said  defendant 
to  perform  and  fulfil  all  things  in  the  said  condition  of  sale  contained,  on  the 
said  plaintiff's  part  and  behalf,  as  such  purchaser  as  aforesaid,  to  be  performed 
and  fulfilled;  he  the  said  defendant  undertook,  and  faithfully  promised  the 
said  plaintiff  to  perform  and  fulfil  all  things  in  the  said  conditions  of  sale  con- 
tained, on  the  vendor's  part  and  behalf  to  be  performed  and  fulfilled.     And  the 
aaid  plaintiff  saith,  that  although  he,  on  the  day  and  year  first  aforesaid,  and  from 

thence  until  and  upon  the  said day  of then  next,  at,  6i,c.  {venue) 

aforesaid,  was  ready  and  willing  to  perform  and  fulfil  all  things  in  the  said  con- 
ditions contained,  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid,  to  be 
performed  and  fulfilled,  and  to  pay  the  remainder  of  the  said  purchase- money  and 
to  complete  the  said  purchase(r),  whereof  the  said  defendant,  on  the  day  and 
year  last  aforesaid,  there  had  notice,  and  was  then  and  there  requested  by  the 
said  plaintiff  to  make  to  him  a  good  title  to  the  said  premises  ;  yet  the  said  de- 
fendant, not  regarding  his  said  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before 
or  since,  make  or  procure  to  be  made  to  the  said  plaintiff  a  good  title  to  the 
aaid  premises,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit, 
at,  &c«  (venue)  aforesaid,  contrary  to  the  said  conditions  of  sale,  and  the  said 
promise  and  undertaking  of  the  said  defendant ;  by  reason  whereof  he  the  !>«»•<*<')• 
aaid  plaintiff  hath  been  deprived  of  all  the  benefits  and  advantages  which  would 
have  arisen  from  the  completion  of  the  said  purchase,  and  hath  been  put  to  great 
expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
J?—  of  like  lawful  money,  in  endeavoring  to  procure  such  title  as  aforesaid, 
and  to  get  the  said  purchase  completed,  and  hath  lost  all  gains  and  profits 
which  he  mig^t  and  would  otherwise  have  made  and  acquired  from  using 
and  employing  the  said  sums  of  money  so  paid  by  him  as  deposit  and  du« 
ty  as  aforesaid,  and  other  monies  provided  and  kept  by  him  the  said  plain- 
tiff for  the  completion  of  the  purchase,  to  wit,  at,  &c.  (venue)  aforesaid.— 
[jldd  9ueh  of  the  folio  wing  counUj  as  ike  case  may  require.] 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,    Sooond 
ftc.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  in-   not  deliv«r- 
stance  and  request  of  the  said  defendant,  had  then  and  there  bargained  with    '"'  ^^  ^^ 

(r)  Though  in  general  the  purchaser  is  required  talod  him«elf  from  executing  a  conveyance  to  the 

to  lender  a  conToyance  and  the  purchase-monoT,  first  purchaser,  that  renders  further  trouble  and 

Sdgden,  Scb  edit.  iSl,  232, 283.     i  et  if  a  bad  title  expense  on  his  part  unnecessary,  and  he  may  sue 

be  produced,  he  may  maintain  an  action  withoit  without  tendering  a  conreyance  or  the  purchase- 

tettdering  either.  6  Eut,  198.-- Sugden,  233.    S3  money,  i  Eip.  C&s.  189.-^1  Hen.  B!a.  270. 

where  a  vendor  na^,  by  selUiig  the  estate,  iacapaci-  («)  As  lo  the  damai^es,  see  ante,  287,  noie. 
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▲oAiMT     |[^Q  SQJ^  defendant  for  the  purchase  of  certain  other  premises,  with  the  appurte- 

BEAL        nances,  at  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  and  had  paid 

*.'    to  the  said  defendant  a  certain  sum,  to  wit,  the  sum  of  £ —  in  pert  of  the  last- 

tlo  in  due     mentioned  purchase-roonej,  and  had  also  agreed  to  pay  the  residue  thereof,  and 

^'""*  to  accept  a  proper  conveyance  of  the  said  last-mentioned  premises,  on  or  before 

the day  of in   the  year  aforesaid,  on  having  a  good  and  vahd  title 

[  ^.289  J  *made  to  him  to  the  said  last-mentioned  premises ;  he  the  said  defendant  then 
and  there,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  d^c.  (lotnut)  aforesaid, 
lUndertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the 
said  defendant  would  procure  an  abstract  of  a  good  and  valid  title  to  the  said 
last-msntioned  premises,  to  be  furnished  to  the  said  plaintiff  in  due  and  conve- 
nient time  for  enabling  him  to  get  such  title  examined,  and  a  proper  conveyance 
of  the  said  last-mentioned  premises  prepared,  and  the  said  last-mentioned  pur- 
chase completed  on  or  before  the  said day  of A.  D. aforesaid  ; 

yet  the  said  defendant,  not  regarding  his  said  last-mentioned  promise  and  under- 
rtaking,  but  contriving  and  intending  to  injure  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  would,  although  he  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  d&c.  (venue)  aforesaid,  requested  by  the  said  plaintiff  so  to  do, 
procure  an  abstract  of  a  good  and  valid  title  to  the  said  last-mentioned  premises, 
to  be  furnished  to  the  said  plaintiff  in  due  and  convenient  time  for  enabling  him 
•to  let  such  title  be  examined,  and  a  proper  conveyance  of  the  said  premises 
prepared,  and  the  said  last-mentioned  purchase  completed,  on  or  before  (he  day 
and  year  last  aforesaid ;  but  therein  wholly  failed  and  made  default,  to  wi't>  at, 
&c.  (venue)  aforesaid,  and  the  said  defendant  then  and  there  wrongfally  and  in* 
jurioi^sly  neglected  and  oniitted  to  furnish  any  abstract  of  title  to  such  premises 
as  last  aforesaid,  for  a  long  and  unreasonable  time,  and  until  an  insufficient  and 
inadequate  time  remained  for  the  examination  of  such  title,  and  for  the  prepara* 
tion  of  a  proper  conveyance,  and  the  completion  of  such  purchase  as  last  afore- 
said, by  the  day  appointed  for  that  purpose  as  aforesaid,  according  to  the  said 
last-mentioned  promise  of  the  said  defendant  in  that  behalf;  and  the  said  plain- 
tiff  ip  fact  further  saitb,  that  by  means  and  in  consequence  of  such  neglect  and 
omission  as  aforesaid,  the  said  plaintiff  hath  been  deprived  of  all  benefit  and  ad- 
vantage which  would  have  arisen  to  him  from  the  completion  of  the  said  last-men- 
tioned purchase,  and  hath  necessarily  been  put  to  great  expenses,  amounting  in 
4he  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  endeavoring  to 
procure  the  said  title  as  last  aforesaid,  and  hath  lost,  &c.  {same  damage  oa  in 
Uutfiouni,) — [*idd  counts  for  money  paid,  had^  and  received — iniereH — accouni 
ttated — and  breach.] 

4?eo«ral  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at, 

not  makiiiff    ^^'  (^^^^)  >°  consideration  that  the  said  plaintiff,  at  the  like  special  instance  and 
a  good  title    i^equest  of  the  said  defendant,  had  then  and  there  bargained  with  the  said  de- 

to  preiQiaoi 

for  naidufi     fendant  to  purchase  of  him  certain  premises,  to  wit,  [three  other  houses]  with 
withinT"     the  appurtenances,  for  the  residue  of  a  certain  other  term  then  unexpired,  at  and 
tfmc*"***^*    for  a  certain  other  large  sum  of  money,  to  wit,  the  sum  of  £ —  and  upon  cer* 
tain  terms  then  and  there  agreed  upon  between  the  said  plaintiff  and  the  said 
defendant^  he  the  said  defendant  undertook,  and  then  and  th^re  faithfully  pro- 
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raised  the  said  plaintiff  to  make  to  him  a  good  title  of  the  said  last-mentioned     aoaiitst 
premises,  for  the  residue  of  the  said  last-mentioned  term,  within  a  reasonable       real 
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time  then  next  following ;  and  although  the  said  plaintiff  hath  always  been 
ready  and  willing  to  pay  the  said  last*mentiond  sum  of  money,  and  to  perform 
the  said  last -mentioned  purchase  in  all  things  on  his  part  and  behalf  to  be  per- 
formed and  fulfilled,  whereof  the  said  defendant  hath  always  had  notice,  to  wit, 
al«  &c.  {venue)  yet  the  said  defendant,  not  regarding  his  said  last-mentioned 
promise  and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud 
the  said  plaintiff  in  this  behalf,  hath  not,  although  a  reasonable^  time  for  that 
purpose  hath  long  since  elapsed,  as  yet  made  or  caused  to  be  made  to  the  said 
plaintiff  a  good  title  to  the  said  last-mentioned  houses,  for  the  residue  of  the 
said  last-mentioned  term,  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  to  wit,  at,  &c.  (venue) ;  by  means  whereof  he  the  said  plaintiff  hath  been  de- 
prived of  all  the  benefits  and  advantages  which  would  have  arisen  from  the 
completion  of  the  said  last-mentioned  purchase,  and  hath  been  put  to  great  ex- 
penses, in  the  whole  amounting  to  a  large  sum,  to  wit,  the  sum  of  £ —  in  en- 
deavoring to  procure  such  title  as  aforesaid,  and  to  get  the  said  last-mentioned 
purchase  completed,  to  wit,  at,  &,c.  {venue)  aforesaid. — IMd  money  caunis^ 
inter eii,  and  aecowii  8iated,ll 

*For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  [  *290  1 
of  the  agreement,  and  his  promise  and  undertaking  hereinafter  next  mentioned,  ^fgj!"*^  ^ 
represented  to  the  said  plaintiff  that  he  the  said  defendant  was  lawfully  possess-  &na«ree- 
ed  for  the  residue  and  remainder  of  a  certain  term  of  years  then  next  to  come  sign  his  ^* 
and  unexpired  therein,  of  a  certain  messuage  and  premises,  situate,  &c.  wherein  o^Thu  i^ 
he  the  said  defendant  then  exercised  and  carried  on  the  business  of  a  victualler,  ^^^^  ^^^^ 
to  wit,  at,  &c.  {venue)  and  thereupon  heretofore,  to  wit,  on,  d&c.  {day  of  sale  or  he  bad  law* 
aboui  it)  at,  &c.  aforesaid,  by  a  certain  agreement  then  and  there  made  by  and  to^dom-"^ 
between  the  said  defendant  and  the  said  plaintiff,  it  was  agreed  in  manner  and 
form  following  (that  is  to  say),  &c.  [We  set  out  the  agreement  in  the  past  tense, 
and  state  mutual  promises,  as  ante,  228,  arid  that  defendant  also  undertook,  asfol* 
lmo8  .*]  and  that  he  the  said  defendant  then  and  there  had  lawful  right  to  sell  and 
assign  over  the  said  lease  of  the  said  messuage  and  premises  to  the  said  plain- 
tiff, and  that  he  would  perform  and  fulfil  the  said  agreement  in  all  things  therein 
contained  on  his  part  and  behalf  to  be  performed  and  fulfilled.     And  although  tho 
said  plaintiff  hath  always  performed  and  fulfilled  all  things  on  the  said  plaintifPs 
part  and  behalf  therein,  to  be  performed  and  fulfilled,  yet  the  said  defendant 
contriving  and  intending  to  defraud  the  said  plaintiff  in  this  behalf  did  not  per- 
form or  regard  the  said  agreement,  or  his  said  promise  and  undertaking,  but 
thereby  craAily  and  subtly  deceived  the  said  plaintiff  in  this,  to  wit,  that  he  the 
said  defendant  at  the  time  of  making  the  said  agreement,  and  his  said  promise 
and  undertaking  as  aforesaid,  had  not  lawful  right  to  sell  or  assign  over  the 
lease  of  the  said  messuage  and  premises  to  the  said  plaintiff,  whereby  the  said 
defendant  was  hindered  and  prevented  from  selling  or  assigning  over  the  same. 


{i)  See  a  useful  form,  1  Wentw.  71.  A  vendor  1  B.  &  0.  33.  The  vendor  of  a  lease  is  not  im- 
«.  «rajs  hnpUedly  contracu  he  has  a  good  title,  per  pliedly  bound  to  ^how  his  lessor's  title  at  law.  \ 
Blackstone,  J.    t  Sir  Wm.  Blacktt.  107S,  cited  in    Hy.  &  Moo.  417.— 3  Campb.  Ab\ . 
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or  performing  the  said  agreement,  on  the  part  and  behalf  of  the  said  defendant* 
RXAL  and  by  means  of  the  said  several  premises,  he  the  said  plaintiiOr  not  onlj  lost  and 
was  deprived  of  all  the  profits,  benefits«  and  advantages,  which  might  and  would 
otherwise  have  arisen  and  accrued  to  him  from  the  performance  of  the  said 
agreement,  on  the  part  and  behalf  of  the  said  defendant,  but  was  forced  and 
obliged  to  and  did  necessarily  lay  out  and  expend  a  large  sum  of  money,  to  wit, 
the  sum  of  ^ —  of  lawful  money  of  Great  Britain,  in  and  about  the  appraisement 
and  valuation  of  the  said  household  furniture,  and  endeavoring  to  obtain  the 
completion  of  the  said  agreement,  and  hath  been  and  is  by  means  of  the  pre- 
[  *291  ]  mises  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c-  aforesaid.— -[*«dcU 
another  general  count  like  the  next  mutatis  mutandUf  and  the  common  cotmts.] 

S^  ^"^ut  ^^^  ^^  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {day  of  saU  by 
in  foe.  Mid  auction)  at,  &c.  (venue)  by  one  £.  F.  his  auctioneer  and  agent  in  that  be- 
unSm  half,  caused  to  be  put  up  and  exposed  to  sale  by  public  auction  a  certain 
dEumr^l^  messuage,  orchard,  and  garden  and  premises,  with  appurtenances,  situate(t0)  in 

iwteom-       iiie  parish  of in  the  county  of (deecribe  the  premuee  ehorUyfrom  the 

eiMM,  and     particulare  of  eale)  upon  and  subject  to  the  following,  amongst  other,  condi- 

Cn  on  are-  tions  of  8ale(ar);  [here  set  out  such  parts  of  the  conditions  as  have  immtdiaie 

e^H^h        reference  to  the  cause  of  action^  and  the  breach]  that  is  to  say,  that  the  hi^iest 

bidder  should  be  the  purchaser ;  that  the  purchaser  should  immediately  pay 

down  into  the  hands  of  the  auctioneer,  (hat  is  to  say,  the  said  £•  F«  JB —  per 

cent,  in  part  of  his  purchase-money,  and  enter  iuto  an  agreement  for  payment 

of  the  residue  of  the  said  purchase-money,  on  the day  of then  next 

ensuing,  at  which  time  he  should  have  possession  of  the  preniees,  on  having 
a  good  title,  and  that  the  auction-duty (y)  payable  to  government  should  be  paid 
and  borne  by  the  vendor  and  purchaser  in  equal  shares,  and  the  purchaser 
should  pay  down  his  share  thereof  to  the  auctioneer  at  the  time  of  sale ;  and 
that  in  case  the  purchaser  should  fail  to  comply  with  the  said  conditions*  thede- 
[  *292  ]  posit  money  should  be  forfeited,  and  *the  vendor  be  at  liberty  to  re-sell  the  Mid 
tenements,  with  the  appurtenances,  and  the  deficiency,  if  any,  together  with  all 
charges,  should  be  made  good  by  the  defaulter ;  as  by  the  said  conditions  of 
sale  (reference  being  thereunto  had)  will,  amongst  other  things,  aw>re  fully  and 
{^f^J^*    at  large  appear(z).     And  the  said  plaintifi*  in  fact  saith,  that  on  ihe  said  expo- 

(tt)  As  to  the  law  applicable  to  this  subject,  see  Rep.  19 :  1   Bing.  N.  C.  4f  1.    It  seeim  from  S 

Sagden's  Law  of  Vend,  k  Porch.  8ih  edit.  SSS,  SS7.  East.  410,  the  irendor  may  at  law  recover  a  verdict 

There  are  but  few  precedents  io  print  by  a  vendor  for  the  whole    pttrcha8e-nioney(l).    The  abova 

against  a  vendee  for  not  completing  his  purchase,  precedent  is  ((Wen,  as  it  often  occurs  in  practice. 

See  a  declaration  bv  a  vendor  seised  in  fee  against  (10)  It  seems  not  absolutely  necessary  to  stata 

a  purchaser  at  a  public  auction  for  non-jmyment  of  the  local  situation.    See  6  Bast,  S48.  {  1  Ttant. 

the  purehas^monev,  ami  the  law  relative  to  these  670.  V 

dedwmtiotts  in  6  £ast,  665.-3  East,  410.^2  H.  {zi  It  is  not  necessary  to  set  forth  more  of  tiM 

Bla.  itS;  and  against  a  purchaser  of  an  estate  in  conditions  of  sale  than  those  which  are  essential 

fee,  by  private  agreement^S  You.  ft  Jerv.  If9^— S  to  a  dear  sUtement  of  the  cause  of  action,  and  the 

Wentw.  91. 105.— 1  H.  Bla.  S70 ;  and  against  a  breach  of  which  is  complained  o£ 

porchaser  of  a  chattel  interest,  Jones  v.  Barkley,  (y)  17  Geo.  S.  c.  60.  s.  7.— IS  Price,  76. 

Dougl.  684 ;  and  Liucloo  «.  Robinson,  Dou(d.  630 ;  (x)  Some  of  the  precedents  here  sUte  the  mutoal 

at  suit  of  vendor  of  an  equitable  interest,  in  Dougl.  promises ;  but  it  appears  better  to  insert  them  after 

664.     ^  And  see  declaration  against  purchaser  of  a  the  allegation  that  the  defendant  became  the  i>ur> 

lease  and  evidence,  Laythorpe  v.  Bryant,  1  Hodg.  chaser. 

'^— "^ -- -^  I  — ^^ ^^ . — ^ — — — . 1 —  ■      -      1^1 .I.     -     -         

(1 )  As  to  a  sale  of  land  in  lots,  where  there  is  a  defect  of  title  as  to  some  of  the  lots,  ride  Van  £ps  9, 
Corporation  of  Schenectady,  12  Johns.  Rep.  436. 
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core  (o  sale,  to  wit,  on  the  same  day  and  year  first  aforesaid,  at,  &c.  (rentie)  the 
said  defeDdant  was  the  highest  bidder  for,  and  then  and  there  became,  and  was       mcal 
in  due  manner  declared  to  be,  the  purchaser  of  the  said  messuage,  orchard,  ^f  ^tuU 
garden  and  premises,  with  the  appurtenances  as  aforesaid,  at  and  for  a  certain  promuM. 
large  sum  of  money,  to  wit,  the  sum  of  ^-^(a).     And  thereupon  aAerwards, 
to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  {venue)  aforesaid,  in  conside- 
ration thereof,  and  that  the  said  plaintifiT,  at  the  special  instance  and  request  of 
the  said  defendant,  had  then  and  there  undertaken  and  faithfully  promised  the 
said  defendant  to  perform  and  fulfil  all  things  in  the  said  conditions  of  sale  con- 
tained, on  the  part  of  the  vendor  to  be  performed  and  fulfilled,  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintifiT  to 
perform  and  fulfil  every  thing  in  the  said  conditions  of  sale  on  his  part  and  be- 
half^ as  such  purchaser  as  aforesaid,  to  be  performed  and  fulfilled.     And  al-  Dtftndaat'i 
though  the  said  defendant  in  part-performance  of  the  said  terms  and  conditions  formuiM. 
of  sale,  and  of  his  said  promise  and  undertaking,  did  then  and  there  pay  down 
a  certain  sum  of  money,  to  wit,  the  sum  of  j^ — ,  being  at  and  after  the  rate  of 
£ —  per  cent,  as  a  deposit,  upon  and  in  part  payment  of  the  said  purchase- 
money  ;  and  did  then  and  there  sign  an  agreement  for  the  payment  of  the  re- 
mainder of  the  said  purchase-money,  on  or  before  the  said day  of  in 

the  year  of  our  Lord aforesaid,  on  having  a  good  title,  to  wit,  at,  &c. 

afore8aid(&).     And  although  the  said    plaintiff  for  a  long   time  before  and  ^^^*^'' 

upon  and  after  the  said day  of ,  in  the  *year  last  aforesaid,  was  rMdiiMM  to 

ready  and  willing  to  make,  and  did  make  appear  to  the  said  defendant  a  good  ^f  * 
and  sufllicient  title  in  fee-simple,  of,  in,  and  to  the  said  tenements  with  the  ap-  [  «298  ] 
purtenances(c),  so  as  to  enable  him  the  said  plaintiff  to  convey  the  same  to 
the  said  defendant  in  fee-simple  as  aforesaid,  and  to  eiecute  and  cause  to  be 
executed  proper  conveyances  thereof  to  the  said  defendant,  and  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  6lc,  aforesaid,  offered(d)  to  the  said 
defendant  to  make  and  convey  to  him  such  good  and  sufficient  title  in  fee-sim- 
ple to  the  said  tenements,  with  the  appurtenances,  upon  payment  of  the  remain- 
der of  the  said  purchase-money,  according  to  the  said  terms  and  conditions  of 

(a)  Though  it  is  neceisary  that  the  purchaser  the  satisfaction  of  the  deiendant,  aa  averment  to 

sbouid  in  person,  or  by  his  aAent,8isn  an  agreement  that  effect  may  suffice.    See  Martin  v.  Smith,  0 

to  purchase,  see  2  Taunt.  38,  yet  it  is  not  neoessa-  East,  665.— S  Wentw.  106.    Where  the  agree- 

rj  to  aver  thai  such  written  contract  was  entered  went  is  that  the  vendor  need  not  make  out  hM 

into.     ^  1  Caine's  Rep.  46.    4  Johns.  Rep.  JS7.  }  liUe,  be  need  not  set  it  forth,    8  Taunt^.— 1  J. 

The  purchaser  cannot  object  that  the  vendor  did  B.  Moore,  498.    See  precedent,  id.    The  preca- 

not  sign.    See  5  East,  1$.     -{  Vide  Ballard  «.  dents,  by  way  ofindueementj  usually  aver,  that 

Walker,  S  Johns.  Cas.  60.    Rogett  v.Merritt  &  the  plaintiff  was  seised  in  fee  at<A«  lone  qf  the 

Clapp,  S  Caine's  Rep.  117.     6  East's  Rep.  106.  §aU.    See  S  East,  410.-4  East,  666.-7-2  Wentw. 

PhiUips'a  Ev.  440.  }  91.    But  this  seems  unnecessary,  aa  it  is  not  ahso- 

tb)  This  averment  is  not  necessary,  see  note  (a)  lut«ly  requisite  that  4ho  vendor  should  have  the 

supra.  legal  title  in  him  at  that  Ume,  and  it  is  suflkient  if 

le.)  According  to  the  case  of  PhUlips  v.  Field-  he  obtain  it  a  reasonable  time  before  the  day  ap- 
ing, 2  H.  Bla.  la,  this  allegation  is  not  sufficient,  pointed  for  the  completion  of  the  sale,  Bugd. 
and  it  ought  to  he  shown  that  the  plaintiff  reaUy  Vend.  &  Pur.  8th  edit.  226.— Thompson  ©.  Miles, 
had  an  estate  in  fee-simple,  or  according  to  the  2  Esp.  Rep.  184.  . .  ^  * 
terms  of  sale,  and  the  particulars  of  such  estate ;  (d)  This  seems  suiRcient  without  an  avarmeot 
hut  see  6  East,  666.— Sugd.  Vend.  &  Purch.  8th  that  the  plaintiff  tendered  the  comreyancwj.  0 
edit.  226.  In  Luxton  v.  Robinson,  Dougl.  620,  it  Taunt.  62.— 1  J.  B.  Moore,  498.  But  a  vendor 
was  also  held,  that  the  plainuff  ought  to  sute  his  cannot  bring  an  acUon  for  the  purchase-mong 
title  ;  and  where  it  is  quite  certain  that  the  vendor  without  having  executed  the  conve7ynce,or  otterea 
was  seised  of  the  legal  esUte,  it  may  be  prudent,  to  do  so,  unless  the  purchaser  hM  discharged  him 
at  least  in  one  count,  to  make  an  averment  accord-  firom  so  doing,  aa  if  he  hu  refased  to  ozegite  i^  «c. 
ingly,  instead  of  nsking  the  declaration  in  the  See  6.  B.  «t  C.  606.— Dougl.  684.— 2  H«i.  »»• 
above  form.    Where  a  title  has  been  made  out  to  12S.— 8  East,  44S. 
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AflAiifsT     sale,  to  wit,  at,  6lc.  aforesaid ;  yet  the  said  defeDdant  not  regarding  the  said 

▼KlVD'EE  OF 

HEAL       terms  and  conditions  of  sale,  nor  his  said  promise  and  undertaking,  hut  con- 
pROPERTr.   ^^^^Qg  QQ^  intending  to  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would, 

refusal.        on  or  before  the  said day  of in  the  year  aforesaid,  on  having  such 

good  title  as  aforesaid,  or  at  any  other  time,  pay  or  cause  to  be  paid,  to  the 
said  plaintiff  the  remainder  of  the  said  purchase-money,  or  any  part  thereof, 
but  then  and  there  wholly  neglected  and  refused  so  to  do,  and  there  wholly 
refused  then  or  at  any  other  time  to  complete  the  said  purchase,  or  to  accept  a 
conveyance  of  the  said  tenements,  with  the  appurtenances,  to  him  the  seud 

Re-tale  and  defendant.     And  thereupon  the  said  plaintiff  afterwards,  and  after  the  said 

day  of  ■  in  the  year  last  aforesaid,  to  wit,  on,  dec.  {day  of  re-sak  or  abotd 
it)  at,  &/C.  aforesaid,  according  to  and  by  virtue  of  the  said  conditions  of  sale, 
[  *294  1  Ag^n  exposed  the  said  tenements,  with  ^the  appurtenances,  to  sale  by  public 
auction,  under  and  subject  to  certain  terms  and  conditions  of  sale,  and  the  same 
were  then  and  there,  at  such  last-mentioned  exposure  to  sale  as  aforesaid,  re- 
sold for  a  much  less  price  or  sum  of  money  than  the  said  price  or  sum  for 
which  the  same  had  been  so  sold  to  the  said  defendant,  as  aforesaid*  to  wit,  for 
the  sum  of  jf-^  whereby  there  then  and  there  was  a  deficiency  between  the 
said  price  for  which  the  said  tenements,  with  the  appurtenances,  were  so  sold 
to  the  said  defendant  as  aforesaid,  and  the  said  price  for  which  the  same 
were  so  sold  on  such  re-sale  to  a  large  amountf  to  wit*  to  the  amount  of  £ —  ; 
and  the  charges  attending  such  re-sale  then  and  there  amounted  to  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of  .£• — •  Of  all  which  said  premises, 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
{venue)  aforesaid,  had  notice,  and  by  reason  of  the  premises,  and  according  to 
the  said  terms  and  conditions  of  sale,  he  the  said  defendant  then  and  there  be- 
came liable  to  pay,  and  ought  to  have  paid  to  the  said  plaintiff  the  several  sums 
SJi^mv^^"  of  j^ —  and  £ — ,  to  wit,  at,  &c.  aforesaid ;  yet  the  said  defendant  further  disre- 
mopt  of  the  garding  the  said  conditions  of  sale,  and  his  said  promise  and  undertaking,  hath 
not  (although  he  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  {venue)  aforesaid,  requested  by  the  said  plaintiff  so  to  do)  as  yet  paid  the 
said  sum  of  £ —  and  £ — ,  or  either  of  them,  or  any  part  thereof  to  the  said 
plaintiff,  but  so  to  do  hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  wit, 
at,  &c.  {venue)  aforesaid. — [Add  thefolhunng  counts.] 

^riore         ^^^  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at, 
geiieral(e).     &,c.  {venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant  bargained  and  agreed  to  sell  to  the  said  defendant,  and  the 
said  defendant  then  and  there  bought  of  the  said  plaintiff  certain  other  pre- 
mises with  the  appurtenances,  to  wit,  one  other  messuage,  and  divers  other 

buildings,  and  a  certain  other  large  quantity,  to  wit, other  acres   of  land 

with  the  appurtenances,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the 
sum  of  £ —  upon  the  terms  and  conditions  following,  that  is  to  say,  that  the 
said  defendant  should  pay  down  immediately  a  deposit  of  £ —  per  cent,  in  part 
of  the  purchase-money,  and  should  pay  the  remainder  on  or  before  the  — 

(«)  See  a  count,  2  Wentw.  106. 
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proper  conveyances,  together  with  such  attested  copies  as  might  be  thought  ne-      rkal 
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cessary,  at  his  own  expense,  on  payment  of  the  remainder  of  (he  purchase-mo-> 
oey.  And  thereupon  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at, 
&rC.  {venue)  aforesaid,  in  consideration  of  the  premises,  and  (hat  the  said  plain« 
tifir,  at  the  special  instance  and  request  of  the  said  defendant,  had,  &c.  [State 
mutual  promises,  as  in  first  count.]  And  although  the  said  defendant  in  part- 
performance  of  the  said  last-mentioned  terms  and  conditions,  and  his  said  last- 
mentioned  promise  and  undertaking,  did  then  and  there  pay  down  a  deposit  of 
J^ —  per  cent,  in  part  of  the  said  last-mentioned  purchase-money  ;  and  although 
the  said  plaintiff  before,  and  on  the  said day  of was  ready  and  wil- 
ling to  make  and  convey  to  the  said  defendant  a  good  and  sufficient  title  to  the 
said  last-mentioned  premises,  with  the  appurtenances,  and  to  procure  to  be  ex- 
ecuted to  (he  said  defendant,  at  the  expense  of  the  said  defendant,  proper  con- 
veyances thereof,  with  such  attested  copies  as  should  be  thought  necessary,  ac- 
cording to  the  said  terms  and  conditions^  on  payment  of  the  remainder  of  the 
said  purchase-money,  and  to  perform  and  fulfil  the  said  last-mentioned  terms 
and  conditions,  and  his  said  last-mentioned  promise  and  undertaking  in  every 
thing  on  his  part  and  behalf  to  be  performed  and  fulfilled,  to  wit,  at,  &c.  (v«- 
nue)  af<^resaid  ;  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  there  had  notice  ;  yet  the  said  defendant  not  regarding  the 
said  last-mentioned  conditions,  nor  his  said  last-mentioned  promise  and  under- 
taking, but  contriving  and  craftily  and  subtly  intending  to  deceive  and  defraud 

the  said  plaintiflf  in  this  behalf,  did  not  nor  would,  on  or  before  the day  of 

.  or  at  any  other  time,  pay  the  remainder  of  the  said  purchase-money,  or 
any  part  thereof  to  the  said  plaintiff,  but  then  and  there  wholly  neglected  and 

refused  so  to  do,  and  afterwards,  to  wit,  on  the day  of in  the  year 

aforesaid,  wholly  refused  to  complete  the  said  last-mentioned  purchase,  and 
wholly  discharged  the  said  plaintiff(/)  from  all  further  performance  on  his  part 
of  his  said  last-mentioned  promise  and  undertaking,  contrary  to  the  said  last- 
mentioned  promise  and  undertaking  of  the  said  defendant,  to  wit,  at,  &c.  (ve- 
nue) aforesaid. — [Other  special  counts  should  be  added  as  particular  circum- 
stances may  require  ;  also  add  two  counts  for  an  estate  bargained  and  sold^  as 
ante^  39,  otnitting  the  statement  *of  the  release^  or  other  conveyance — a  count  [  *296  ] 
for  monsy  paid — and  the  account  statedjt  and  breach.] 

For  that  whereas  the  said  plaintiflT,  before  and  at  the  time  of  the  making  of  OaRpubUc- 
the  agreement  and  the  promise  and  undertaking  of  the  said  defendant  hereinaf-  ^^^^'^^^ 
ter  next  mentioned,  was  lawfully  possessed,  that  is   to  say,  for  the  residue  of  a  RgRuisttha 
certain  term  of  years,  to  expire  on,  &c.(fe)  of  a  certain  dwelling-house  and  Pint  count 

premises,  with  the  appurtenances,  situate  in  the  parish  of in  the  county  of  ^^^^^^ 

,  and  the  said  plaintiff  was  also  then  lawfully  possessed  of  certain  wine  and  broker  to 

spirit  licenses  and  other  licenses,  and  of  certain   liquors,  and  also  of  certain  atockiaie. 

( /)  See  Jones  v.  Barklev,  Dougl.  684.-6  B.  &  Rnd  Doiigl.  620,  684.-2  Marsh.  SS2. 

C.  606.— Ante,  28S»  noic.     '  (A)  As  to  what  is  a   variaoce  m  stating  the 

(g)  See  a  form,  1  M.  &  P.  717.    As  to  decla-  Term,  see  !  M.  &  P.  717  ;  post,  664,  note, 
ratjons  of  this  nature,  see  ante,  291  and  293,  n.(c), 
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▲oAimT     household  furniture,  fixtures,  chattels,  and  other  effects,  then  being  on  the  said 
&EAL       premises,  to  wit,  at,  &c.  {venue)  and  thereupon,  heretofore,  to  wit,  on,  &c. 

PKOPSKTr.  ^^^^^  ^  agreement  or  about  it)  aforesaid,  at,  &.c.  aforesaid,  by  a  certain  agree- 
ment then  and  there  made  between  the  said  plaintiff,  of  the  one  part,  and  the 
said  defendant,  of  the  other  part,  it  was  agreed  by  and  between  the  said  plain- 
tiff and  the  said  defendant  that  the  said  plaintiff  should,  &c« — [Here  copy  the 
agreement  verbatim  to  ihefoHowing  words  :] — But  that  if  either  of  them  should 
neglect  or  refuse  to  perform  tho  said  agreement  on  his  part,  the  party  so  neg- 
lecting or  refusing  should  pay  to  the  other  of  them  the  sum  of  £200  on  de* 
mand,  by  the  said  agreement  mutually  agreed  to  be  the  damages,  ascertained 

r  *297  1  ^"^  iixed(t)  on  breach  thereof,  and  to  ^become  a  just  debt,  and  recoverable  in 
any  of  his  Majesty's  courts  of  law,  as  by  the  said  agreement,  reference  being 
thereunto  had,  will  fully  appear.  And,  &c. — [Slate  mutual  promises  to  perform 
the  agreement,  as  ante,  228,  and  proceed  with  the  averment  of  plaintiff^s  per-- 
formance  of  all  conditions  precedent,  and  which  must  depend  on  the  words  of 
the  agreement.  In  the  case  from  which  this  form  was  taken,  the  averment  in 
this  respect  was  as  follows{l')  :] — And  although  the  said  plaintiff  was  always 

from  the  time  of  the  making  of  the  said  agreement,  until  and  upon  the  said 

day  of to  wit,  at,  &c.  aforesaid,  ready(/)  and  willing  to  assign  and  con- 
vey his  said  estate  and  interest  in  the  said  dwelling-house  and  premises,  with 
the  appurtenances,  to  the  said  defendant,  and  to  assign  and  deliver  to  the  said 
defendant  the  said  licenses,  and  to  mend  and  allow  for  all  the  damaged  windows 
of  the  said  messuage  and  premises,  with  the  appurtenances,  and  to  clear  the 
said  premises  from  all  incumbrances  of  rent  and  taxes,  and  to  sell  and  deliver 
to  the  said  defendant  the  said  household  furniture,  fixtures,  liquors,  chattelsv 
and  other  effects,  at  a  fair  appraisement  thereof,  as  aforesaid,  and  also  to  de- 
liver possession,  and  complete  and  fulfil  the  said  agreement  upon  the  said 

day  of at  the  joint  expense  of  himself  and  the  said  defendant,  according  to 

the  effect  and  meaning  of  the  said  agreement  in  that  behalf,  and  although  the 
said  plaintiff  afterwards,  to  wit,  on,  &c.  aforesaid,  appointed  and  procured  one 
£.  F.  a  broker,  on  his  part,  in  order  to  make  a  fair  appraisement  and  valuation 
of  the  said  household  furniture,  fixtures,  liquors,  chattels,  and  effects,  and  the 
said  E.  F.  was  then  and  there  ready  to  appraise  and  value  the  same  accord- 
ingly ;  and  although  the  said  defendant  then  and  there  had  notice  of  the  pre- 
mises, and  was  requested  by  the  said  plaintiff  to  appoint  and  procure-  some 
person  as  a  broker  on  his  part,  to  make  such  appraisement  and  valuation  and 
to  perform  the  said  agreement  on  his  part,  according  to  the  effect  and 
meaning  thereof;    yet  the  said  plaintiff  in  fact  saith,  that  the  said  defend- 

(t)  As  to  the  distinction  between  a  p€na//^  and  anco  of  an  asreeroent  to  do  several  acts,  will,  in 

/t^usdafed  damages,  see  2  B.  &  P.  346,  and  t)  B.  &  case  of  breaclies  of  the  agreement  be,  in  some  in- 

P.  S32.— IS  East,  345.— 1  H.  Bla.  227.— Holt  C.  stances,  too  large,  and  in  others  too  small,  a  com- 

N.  P.  46. — S  J.  B.  Moore,  244. — 1  Bingh.  902,  S.  pcnsation  for  the  injury  thereby  occasioned,  that 

C.  6  Taunt.  247 .-—S  Chit.  Com.  Law.  627.-4  Id.  sum  is  to  be  considered  Vl  penalty, 
8,  n.  and  Chit.  iun.  Contr.  336,  and  the  late  impor-         (Ar)  The  averments  of  perfonBanco  on  the  part 

tant  case, in  6  B.  &  Ores.  216,  from  which  it  should  of  the  plaintiff  must  always  depend  on  each  pa]> 

seem  that  all  the  parts  of  the  instrument  must  be  ticular  agreement ;  those  in  the  precedent  are  such 

looked  at  in  order  to  ascertain  whether  it  was  the  as  most  trequently  occur  in  actions  on  public-house 

intention  of  the  parties  that  Uie  sum  named  should  agreements. 

be  a  penalty  or  liquidated  damages  ;  and  that  where        (/)  As  to  the  necessary  averments  in  this  part  of 

the  sum  which  is  to  be  a  security  for  tho  perform-  the  declaration,  see  2  Marsh.  332.— Ante,  293,  u. 
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ant   did   not  nor  would,  when  he  was  so  requested,  as  aforesaid,  or  at  any     AaxiirsT 
other  lime,  appoint  or  procure  a    broker  on   his    part(m),  to  appraise  and  ^*^ke"  ^^ 
value  the  said  household  furoiture,  fixtures,  liquors,  and  other  effects  or  any  of  p^opkaty. 
them,  according  to  the  effect  and  meaning  of  the  said  agreement,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  and  by  reason  thereof,  the 
said  household  furniture,  fixtures,  liquors,  and  other  effects,  still  remain  unval- 
ued and  unpaid  for  by  the  said  defendant,  to  wit,  at,  6lc,  {venue)  aforesaid,  con- 
trary to  the  said  agreement  and  the  said  promise  and  undertaking  of  the  said 
defendant,  whereby  the  said  defendant  hath  become  liable  to  pay  the  said  plain- 
tifi'the  said  sum  of  c£200  in  the  said  agreement  mentioned,  when  he  the  said  de- 
fendant should  be   thereunto  aAerwards  requested.     Nevertheless  the  said  de-  Breach, 
fendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  ment^oruie 
*of  i^200,  or  any  part  thereof  to  the  said  plaintiff,  but  hath  hitherto  wholly  neg-  S!£i*i^n) 
lected  and  refused  so  to  do,  and  therein  failed  and  made  default,  contrary  to  [  *298  J 
the  form  and  effect  of  the  said  agreement  and  his  said   promise  and  undertak- 
ing, to  wit,  at,  &c.  {venue)   aforesaid.     And  whereas  also  the  said  plaintiff.  Second 
heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  {venue)  afore-  preventing 
said,  was  lawfully  possessed  of  a  certain  other  dwelling-house  and  premises,  {J^'J*^^^, 
with  the  appurtenances,  situate  at,  &c.  for  the  residue  of  a  certain  term  of  fromyftl- 
years,  to  expire  on,  &c.(o)  in  which  said  last- mentioned  dwelling-house  and 
premises,  the  said  plaintiff  had  carried  on  the  business  of  a  victualler,  and  the 
said  plaintiff  was  then  also  in  the  possession  of  divers  excise  licenses,  and 
the  said  plaintiff  was  also  then  and   there  possessed  of  certain  other  chattels 
and  efiects  in  the  said  dwelling-house  and  premises,  whereof  he  the  said  de- 
fendant then  and  there  had  notice.     And  the  said  plaintiff  being  so  possessed, 
thereupon,  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue) 
aforesaid,  in  consideration(p)  that  the  said  plaintiff,  at  the  like  special  instance 
and  request  of  the  said  defendant,  and  for  the  sum  of  <£ —  then  and  there  paid 
to  the  said  plaintiff  by  way  of  earnest,  and  such  further  sum  of  money  as  the 
Aaid  last-mentioned  chattels  and  effects  should  be  valued  at,  upon  a  fair  ap- 
praisement by  a  broker  on  each  sidj,  or  their  umpire,  to   be  paid   to  the   said 
plaintiff,  as  hereinaller  mentioned,  had  agreed,   &c.  — [^Slaie  the  substance  of 
the  agreement  in  the  first  count,  with  proper  avennentst  and  proceed  as  follows  :] 
— ^And  although  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  at,  &c.    {venue)   aforesaid,  nominated  and  appointed  one  E.  F.  a 

(m)  Where  A.  agreed  to  sell  to  B.  his  interest  he  would  not  complete  the    contract:  held,  that 

in  a  public  house,  and  his  furniture,  &c.  at  an  ap-  under  the  circumstances,  it  was  incumbent  on  the 

pimuement  to   be  made  by  two  appraisers,  the  seller,  if  he  intended   to  insist   that  the  contract 

same  to  be  paid  for  on  B's  taking  possession,  which  should  be  completed  on  the  day  mentioned  in  the 

was  to  be  done  on  or  before  the  26th  of  March,  agreement  to  have  nolilied  such  intention  to  ihu 

then  next,  and  SO/,  was  paid  by  B.  as  a  deposit ;  buyer:  and  not  having  so  done,  the  latter  was  en- 

and  he  agreed  that  if  he  should  not  complete  his  titled  to  recover  back  the  deposit,  6  B.  &  Cros. 

part  of  tlie  agreement,  the  sum  so  paid  should  be  675. 

forfeited.    The  buyer  and  seller  appointed  apprais-        (n)  When  the  contract  was  to  pay  stipulated 

«rs  respectiyely.     On  the  26th  ot  March  the  two  damages,  ir  is  advisable  thus  to  declare  for  them 

appraisers  met,  and  the  seller's  appraiser  \\as  then  in  one  count,  bee  6  East,  667. — 13  East,  346  ;  for 

iniormed,  that  the  appraiser  of  the  buyer  could  not  otherwise,  the  jury  may  give  less.    Another  count 

conTeniently,  on  that  dav,  coiniilele   the  valuation,  may  be  added,  oinuting   that   part  of  the  contract 

but  would  finish  the  busmess  tne  next  day  ;  no  ob»  and  breach.    Id.  lb. 
jeciion  was  then  made  to  the  proposed  delay.    The        (o)  What  a  variance,  |K)!?t,  564,  n. 
appraiser  of  the  buvcr  went  to  the  seller's  pre  mi-         (  p)  As  to  the  necesftiiy  tor  iho  statement  of  the 

SOS  the  following  day  to  make  the  valuation,  but  whole  of  the  consideration  on  each  side,  bee  6 

the  seller  refused  to  allow  lum  so  to  do,  and  said  East,  668,9. 
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▲•AiiriT     broker,  to  value  an<]  appraise  the  said  last-mentioned  chattels  and  effects  for 
acAL       and  on  behalf  of  the  said  plaintiff,  and  the  said  defendant  then  and  there  had 

PBopsBTT.  ^^^^^Q  of  the  premises  last  aforesaid,  and  then  and  there  nominated  and  appoint- 
ed a  certain  other  person,  to  wit,  one  G.  H.  as  a  broker  to  appraise  and  value 
the  same  chattels  and  effects,  for  and  on  behalf  of  the  said  defendant,  and  al- 
though the  said  E.  F.  and  G.  H.  as  such  brokers  as  aforesaid,  then  and  there 
began  such  valuation  and  appraisement,  and  the  same  would  have  been  pro- 

r  »oo<»  1  c^^<l®^  ^'^^  ^"^  completed,  if  the  said  ^defendant  would  have  suffered  and  per- 
mitted  the  said  G.  H.  to  have  proceeded  therein ;  yet  the  said  defendant,  not 
regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriving  and 
intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  (although  of\en  requested  so  to  do)  suffer  or  permit  the  said  G.  H.  to 
proceed  in  or  go  on  with  the  valuation  and  appraisement  of  the  said  last-men- 
tioned chattels  and  effects  on  his  part,  but  afterwards  and  before  the  comple- 
tion thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue)  afore- 
said, wholly  refused  to  suffer  or  permit  him  so  to  do,  and  then  and  there  coun- 
termanded and  prevented  the  said  G.  H.  from  proceeding  and  going  on  with 
the  said  valuation  and  appraisement,  and  then  and  from  thence  hitherto  hath 
neglected  to  nominate  or  appoint  any  other  person  to  value  or  appraise  the  said 
last-mentioned  chattels  and  effects  for  and  on  behalf  of  the  said  defendant,  and 
hath  hindered  and  prevented  the  completion  of  such  valuation  and  appraisement 
as  last  aforesaid,  and  the  same  chattels  and  effects  still  remain  wholly  unpaid 
for  by  the  said  defendant,  contrary  to  the  said  last-mentioned  promise  and  un- 
dertaking of  the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid. — \Add  one 
count  for  a  leaBehold  estate  bargained  and  8old^  ante^  39. — Tioo  counts  for  goods 
bargained  and  sold^  ante^  56. — Aloney  paidy  and  the  accouid  stated^  and  breach.'] 

For  Um  pe-       For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  making  the 
w^vumL      a^eement,  promiie  and  undertaking  of  the  said  defendant  hereinafter  next  men- 
uk^fi!^^  ^  tioned,  was  lawfully  possessed  of  certain  stock  in  trade,  fixtures,  chattels,  and 
and  stock  in  effects  of  great  value,  as  of  his  own  proper  goods  and  chattels,  to  wit,  at,  &c.  (ve- 
•ppraiN-      ^*^)  •     '^^^  thereupon,  heretofore,  to  wit,  on,  &c.  (day  of  agreement,  or  about  ii) 
v»ni{q).       ^^  ^^^  (venue)  it  was  agreed  by  and  between  the  said  plaintiff  and  the  said  defen- 
dant in  manner  following,  that  is  to  say,  the  said  plaintiff  then  and  there  agreed  to 
sell  and  deliver  to  the  said  defendant,  who  then  and  there  agreed  to  purchase  and 
take  of  the  said  plaintiff,  the  said  stock,  fixtures,  chattels,  and  effects,  at  a  fair  ap* 
praisement,  by  a  person  agreeable  to  both  parties,  on,  &c.  then  next,  and  io  pay 
the  money  for  the  same  on  the  day  of  appraisement;  and  it  was  then  and  there  fur- 
[  *300  1  ^^i*  agreed,  that  either  party  refusing  to  perform  the  *said  agreement,  should  for- 
feit to  the  other  the  sum  of  £2Q(r)  ;  and  the  said  agreement  being  so  made,  after- 
wards, to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid,  in  considera- 
tion, &c. — [Mutual  promises,  as  ante,  228].    And  the  said  plaintiff,  in  fact  saith, 
that  under  and  by  virtue  of  the  said  agreement,  and  in  pursuance  thereof,  the 
said  stock,  fixtures,  chattels,  and  effects,  were,  afterwards,  to  wit,  on,  d&c. 
(day  of  appraisement,  or  about  it)  at,  &c.  aforesaid,  appraised  by  a  person  agreea- 

Iq)  IS  Eut^  1.— Pott,  901 ,  note  {»), 
(r)  Ai  to  this  atipul 


r\  - 
*  ^  ■ 
W  - — 


ation  for  *  peDalty,  s«6  th«  not«,  ante,  S96,  n.  297.  n. 
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ble  to  both  parties,  that  is  to  say,  by  one  E.  F.  at  a  large  sum  of  money,  to  wit,     a^aimit 


VSNDH 


AT    A    VAL- 
UATlOn. 


the  sum  of  £ —  of  lawful  niouey  of  Great  Britain,  whereof  the  said  defendant,     ran  mot 
aflerwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  had    fizturss 
notice ;  and  although  the  said  plaintiff  was  then  and  there  willing  to  deliver  the 
said  stock,  fixtures,  chattels,  and  efiects  to  the  said  defendant,  upon  his  paying 
the  said  sum  of  £ —  to  the  said  plaintiff  for  the  same,  and  then  and  there  re- 
quested the  said  defendant  to  take  the  said  stock,  fixtures,  and  chattels,  at  such 
appraisement  as  aforesaid,  and  to  pay  him  the  said  sum  of  £ —  for  the  same  ; 
and  although  the  said  plaintiff  hath  always,  from  the  time  of  the  said  agree- 
ment, hitherto  well  and  truly  performed  and  fulfilled  the  same  in  all  things  there- 
in contained  on  his  part  and  behalf  to  be  performed  and  fulfilled,  according  to 
the  tenor  and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  {ytnut) 
aforesaid  ;  yet  the  said  plaintiff  in  fact  saitb,  that  the  said  defendant  did  not, 
nor  would,  at  the  said  time,  when  he  was  so  requested  as  aforesaid,  or  at 
any  time  afterwards,  take  the  said  stock,  fixtures,  chattels  and  effects,  or  any 
part  thereof,  at  such  appraisement  as  aforesaid,  or  pay  the  said  sum  of  £ —  or 
any  part  thereof,  to  the  said  plaintiff,  but  wholly  neglected  and  refused  so  to  jjioi 
and  therein  failed  and  made  default,  whereby,  and  according  to  the  form  and  ef- 
fect of  the  said  agreement,  the  said  defendant  forfeited  and  became  liable  to 
pay  to  the  said  plaintiff,  the  said  sum  of  £ —  in  the  said  agreement  in  that  be- 
half mentioned,  to  wit,  at,  &^c.  aforesaid  ;  nevertheless,  the  said  defendant  (al- 
though oflen  requested)  hath  not,  as  yet  paid  the  said  sum  of  £ —  or  any  part 
thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so 
to  do,  and  therein  failed  and  made  default,  contrary  to  the  form  and  effect  of 
the  said  agreement  and  his  promise  and  undertaking  aforesaid,  to  wit,  at, 
&c.  (venue)  aforesaid. 

And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  6rst  aforesaid,  at,  Second 
&c.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special  ^t^neriu^ 
instance  and  request  of  the  said  defendant,  had  then  and  there  agreed  to  sell  ounasee  for 
and  deliver  to  the  said  defendant,  certain  other  stock  in  trade,  fixtures,  chattels  fiztore8*"£c. 
and  effects  of  the  said  plaintiff,  of  great  value,  in  manner  hereinaller  mention-  pJ^eSent 
ed,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  take  the  said  last-mentioned  stock,  fixtures,  ^chattels  and  effects,  [  *30l  ] 
at  a  fair  appraisement,  by  a  man  agreeable  to  both  parties,  on,  &c.  then  next, 
and  to  pay  the  money  for  the  same  on  the  day  of  appraisement ;  and  the  said 
plaintiff  in  fact  saith,  that  aflerwards,  to  wit,  on,  dz>c.  at,  dz>c.  (ventie)  aforesaid, 
the  said  last-mentioned  stock,  fixtures,  chattels  and  effects  were  fairly  apprais- 
ed by  a  man  agreeable  to  both  parlies,  that  is  to  say,  by  the  said  E.  F.  at  a 
large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  whereof  the 
said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
{^ewut)  had  notice  ;  and  although  the  said   plaintiff  was  then  and  there  ready 
and  willing  to  deliver  the  said  last-mentioned  stock,  fixtures,  chattels  and  ef- 
fects, to  the  said  defendant,  upon  his  paying  the  said  sum  of  £ —  to  the  said 
plaintiff  for  the  same,  and  then  and  there  requested  the  said  defendant  to  take 
the  said  last-mentioned  stock,  fixtures,  chattels  and  effects,  at  such  appraisement 
as  last  aforesaid,  and  to  pay  him  the  said  sum  of  £ —  for  the  same  ;  yet  the 
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AOAIM8T    said  plaintiff  iafact  saith,  that  the  said  defendant  did  not  nor  would^  at  the  said 

FOR  MOT    time  when  he  was  so  requested  as  last  aforesaid,  or  at  any  time  aflerwards, 

rJiiTum    ^^®  ^^®  ^^^  last-mentioned  stock,  fixtures,  chattels  and  effects,  or  any  part 

AT  A  VAL-  thereof,  at  such  appraisement  as  aforesaid,  or  pay  the  said  sum  of  £ —  or  any 

part  thereof,  to  the  said  plaintiff,  but  wholly  refused  and  neglected  so  to  do, 

to  wit,  at,  &c.  {venue)  aforesaid. — [^Add  counts  for  goods  bargained  and  sold, 

ante,  56,  money  paid^  account  stated,  and  breach^"} 

On  an  agree-  ^oT  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreement, 
tween^ut-  ^°^  ^^^  promise  and  undertaking  of  the  said  ^defendant  hereinafler  next  men- 
going  tenant  tioned,  the  said  plaintiflT  was  lawfully  possessed  of  a  certain  farm,  lands,  and 

coming,  for    premises,  with  the  appurtenances,  situate  in  the  parish  of in  the  county  of 

amoont'^  '  ^  tenant  thereof,  for  a  certain  term  then  unexpired,  and  at  the  expiration 

valuation  of  of  which  said  term,  the  said  plaintiff  was  about  to  quit  and  yield  up  the  said 
bor,  manure,  farm,  lands,  and  premises,  with  the  appurtenances,  to  and  in  favor  of  the  said 
r  ^302  1  <lo^cQ<^A"^  ^^  ^^®  succeeding  tenant  thereof,  and  on  which  said  farm,  lands,  and 
premises,  he  the  said  plaintiff  had,  before  then,  laid  and  spread  divers  large 
quantities  of  dung  and  manure,  and  there  were  then  growing  and  being  on  the 
r*  303  1  ^^  ^'^^^  divers  large  quantities  of  turnips,  corn,  *grass,  herbage,  and  under- 
wood, and  the  said  plaintiff  was  then  also  lawfully  possessed  of  divers  large 
quantities  of  corn  and  grain  in  the  straw,  hay,  dung,  manure,  fixtures,  chat- 
tels, and  effects  then  lying  and  being  upon  and  about  the  said  farm,  with  the  ap- 
purtenances, and  of  great  value,  to  wit,  of  the  value  of  £ —  to  wit,  at,  &c. 
(venue)  aforesaid ;  and  the  said  plaintiff  being  so  possessed  thereof,  heretofore, 
to  wit,  on,  ^'C.  {day  of  agreement  or  about  it)  at,  &c.  {venue)  it  wasiigreed  be- 
tween the  said^  plaintiff  and  the  said  defendant,  that  the  said  plaintiff  should 
leave  on  the  said  premises,  and  the  said  defendant  should  take  and  purchase  of 
the  said  plaintiff  the  said  dung  and  manure  so  laid  on  the  said  farm  as  afore- 

(a)  See  other  forms,  2  Wentw.  6%  56.  12  East,  trade.  I  Taunt.  19.  But  where  the  out-sotng 
1.— Post,  906,  7.  A  custom  that  tenants  shall  haye  tenant  baa  covenanted  with  his  landlord  to  feare 
the  way«going  crops,  after  the  expiration  of  their  manure,  &c.  on  the  farm,  and  to  sell  it  to  the  io- 
terms,  is  good.  Dougl.  901 ;  and  see  Holt,  C.  N.  comins  tenant  at  a  valuation,  the  out-going  tenant 
P.  197. — o  J.  B.  Moore,  536  (1).  But  this  custom  nevertheless  retains  hb  property  in  such  manure, 
does  not  entitle  the  tenant  to  remuneration  for  his  &c.  and  he  may  maintain  trespass  or  trover  against 
growiag  crops  from  the  landlord  or  in-coming  ten-  the  in-coming  tenant  if  he  remove  and  use  them 
ant,  if  there  DO  any  express  stipulation  between  the  before  such  valuation,  16  East,  116.  The  right  to 
out-g(Hng  tenant  and  his  landlord,  inconsistent  the  usual  way-g<nng  crop  may  be  confined  or  r»- 
with  such  usage  of  the  country,  16  East,  71. — 1  moved  by  the  agreement  between  the  landlord  and 
Taunt.  19. — 1  Mer.  15.^2  u.  &  Aid.  746*  A  tenant,  and  though  the  in-coming  tenant  may  in 
custom  that  a  tenant  may  leave  these  crops  in  the  general  maintain  an  action  against  the  oflr-goin|r 
barns,  &c.  of  the  farm  for  a  certain  time  afler  the  for  a  breach  of  the  custom  of  the  country,  yet  (he 
lease  is  expired,  and  he  has  quitted  the  promises,  is  custom  of  the  country  can  have  no  place  where 
a  good  custom,  and  the  landlord  may  distrain  corn  the  ofF>going  tenant  holds  under  a  lease  expressly 
so  left  for  rent  in  arrear,  afler  six  months  have  ex-  making  a  diSerent  provision,  16  EaaL  71.  1  Taont. 
pired  from  the  determination  of  the  term.  1  H.  19. — 1  Meriv.  15. — 2B.&A.  746.  See  also  Holt's 
Bla.  5.  See  further  as  to  the  tenant's  right  to  em-  C.  N.  P.  197. — 3  J.  B.  Moore,  638. 
bleroents,  &c.— 4  Bing.  207.  As  to  what  erections  Form  qf  DedaraUon. — ^If  there  be  an  exprees 
an  out-fioins  tenant  is  entitled  to  remove,  see  2  agreement  between  the  parties  which  is  set  oat  in 
East,  88.— 3  East,  38. — 1  Leach,  Crown  Law,  the  declaration,  it  must  be  stated  with  accuracy, 
389.— 2  B.  &  A.  165. — 4  J.  B.  Moore,  281.— 2  D.  12  East,  1 ;  but  tlie  plaintiff  in  this  action  may  re- 
ft R.  1.—^  B.  &  A.  826,  S.  G. — Z  Stark.  403. — 2  cover  under  the  general  indebitatus  count,  when 
Chit.  Com.  Law,  268.  If  a  tenant  in  a  trade  has  only  personal  property  was  sold,  but  not  so  if  the 
covenanted  to  leave  all  erections,  he  cannot  re-  valuation  included  labor,  sowing,  &c.  in  which  case 
move  any,  though  erected  for  the  purpose  of  the  the  declaration  must  be  special.    Id.  ibid. 

(1)  ^  Stultz  V.  Dickey,  5  Binn.  295.  Van  Dorens  v.  Everitt,  2  South.  Rep.  285.  The  custom  in 
Pennsylvania,  is  confined  to  fall  grain,  sowed  in  the  autumn,  before  the  expiration  of  the  leasc^  and  cut 
in  the  summer  al\cr  it  determines.    Demi  v.  Bossier,  1  Penn.  Rep.  224.  ^ 


SPE^CIAL   COUNTS.  303 


said)  and  the  said  turnips,  corn,  grass,  herbage,  and  underwood,  so  growing  and  '^  ovt-oo- 
being  thereon,  and  that  the  said  plaintiff  should  sell  and  deliver  to  the  said  de-     AOAiNrr 
fendant  the  said  hay,  dung,  manure,  fixtures,  chattels,  and  effects,  and  the  said  'tefTht.^ 
defendant  thereby  agreed  to  pay  for  the  same  at  a  fair  valuation,  to    be  made 
by  certain  persons,  that  is  to  say,  by  E.  F.  then  and  there  named  and  appoint- 
ed by  and  on  behalf  of  the  said  plaintiff  and  G.  H.  then  and  there  named  and 
appointed  by  the  said  defendant  to  value  the  premises. — [Then  state  mutual 
promises  J  as  ante^  228,  and  preceded  as  follows  :] — And  the  said  plaintiff  in  fact 
saith,  that  afterwards,  to  wit,  on,  &c.  at,  &c.  (venue)  under  and  by  virtue  of  the 
said  agreement,  the  said  dung  and  manure,  so  laid  on  the  said  farm  as  afore- 
said, and  the  said  turnips,  com,  grass,  herbage,  and  underwood,  and  the  said 
other  hay,  dung,  and  manure,  fixtures,  chattels  and  effects,  were  fairly  valued 
by  the  said  E.  F.  and  G.  H.  at  a  certain  sum  of  money,  to  wit,  the  sum  of  i£— * 
whereof  the  said  defendant  afterwards,  to  wit,  on  (he  day  and  year  last  afore- 
said, had  notice,  to  wit,  at,  &c.  (venue)  aforesaid  :    And  the  said  plaintiff  fur- 
ther saith,  that  he,  confiding  in  the  said  agreement  and  promise  and  undertaking 
of  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
at,  &c.  (venue)  leave  on  the  said  premises  the  said  dung  and  manure,  so  laid 
thereon  as  aforesaid,  and  the  said  turnips,  corn,  grass,  herbage,  and  underwood, 
so  growing  and  being  thereon  as  aforesaid  ;  and  the  said  plaintiff  did  then  and 
there  sell  and  deliver  to  the  said  defendant  the  said  hay,  dung,  and  manure,  fix- 
tures, chattels  and  effects,  so  lying  and  being  upon  and  about  the  said  farm, 
with  the  appurtenances  as  aforesaid  ;  and  the  said  defendant  hath  had  and  re- 
ceived the  benefit  thereof  to  his  own  use,  to  wit,  at,  dtc.  (venue)  aforesaid ;  yet 
the  said  defendant  not  regarding  the  said  agreement,  nor  his  said  promise  and 
undertaking,  hath  not  paid  to  the  said  plaintiff  the  said  sum  of  jf— -  or  any  part 
thereof,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse  so  to  do,  to  wit,  at,  &c.   (venue)  aforesaid. — lAdd  the  foUawmg 
counts,] 

And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  making  the  Second 

_  ooanti  not 

promise  and  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  was  stating  th« 
lawfully  possessed  of  a  certain  other  farm,  with  the  appurtenances ;  and  on  buru  m!^ 
which  said  last-mentioned  farm,  he  the  said  plaintiff  had  before  then  laid  divers  ^""^^ 
large  quantities  of  muck,  and  there  were  then  growing  and  being  on  the  same  yaluc,  flic, 
farm,  divers  large  quantities  of  turnips,  grass,  herbage,  and  underwood  :  and  the 
said  plaintiff  was  then  also  possessed  of  divers  large  quantities  of  corn  and 
grain  in  the  straw,  hay,  muck,  fixtures,  chattels,  and  effects  of  great  value, 
then  growing  and  being  upon  and  about  the  same  farmt  with  the  appurte- 
nances, to  wit,  at,  dtc.  (venue)  aforesaid ;  and  being  so  possessed,  heretofore, 
to  wit,  on  the  day  and  year  aforesaid,  at,  d&c.  (venue)  aforesaid,  in  considera- 
tion that  the  said  plaint^,  at  the  special  instance  and  request  of  the  said  defen- 
dant would  relinquish  and  give  up  the  possession  of  the  said  last-mentioned 
farm,  with  the  appurtenances,  to  the  said  defendant,  in  order  that  he  the  said 
defendant  might  hold  and  enjoy  the  same,  as  tenant  thereof,  in  lieu  and  stead 
of  the  said  plaintifi^  and  would  suffer  and  permit  the  said  defendant  to  have  the 
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■^  ^^^^^  beDefit  of  the  said  muck,  so  laid  upon  the  said  farin  as  aforesaid,  and  to  have 
AOAiirsT  and  take  to  his  own  use  the  said  turnips,  grass,  herbage,  and  underwood,  so 
TEiTAsiT.  growing  and  being  thereon,  and  the  said  straw  and  chaff  arising  from  the 
thrashing  and  dressing  of  the  said  corn  and  grain,  and  would  sell  and  deliver 
to  him  the  said  defendant,  the  said  hay,'  muck,  fixtures,  chattels  and  effects  so 
lying  and  being  upon  and  about  the  said  farm,  with  the  appurtenances,  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  make  alPdue  and  customary  allowances  to  the  said  plaintiff,  as  between 
in-coming  and  out-going  tenants,  for  and  in  respect  of  the  said  muck,  so  laid 
on  the  said  farm  as  aforesaid,  and  of  the  said  turnips,  grass,  herbage,  and  un- 
derwood, so  growing  and  being  thereon ;  and  also  for  and  in  respect  of  the 
thrashing,  dressing,  and  carting  of  the  said  corn  and  grain,  and  likewise  to  pay 

L  3^  J  to  the  said  plaintiff  for  *the  said  hay,  muck,  fixtures,  chattels  and  effects,  so  ly- 
ing and  being  upon  and  about  the  said  farm,  with  the  appurtenances,  so  much 
money  as  he  the  said  plaintiff  should  therefore  reasonably  deserve  to  have  of 
the  said  defendant  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested.  And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  last-men- 
tioned promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit, 
on  the  day  and  year  first  aforesaid,  at,  &c.  {venue)  relinquish  and  give  up  the 
possession  of  the  said  farm,  with  the  appurtenances,  to  the  said  defendant,  in 
order  that  the  said  defendant  might  bold  and  enjoy,  and  that  he  the  said  defen- 
dant accordingly  held  and  enjoyed  the  same  as  tenant  thereof,  in  lieu  and  stead 
of  the  said  plaintiff,  and  did  suffer  and  permit  the  said  defendant  to  have, 
and  that  the  said  defendant  accordingly  had  the  benefit  of  the  said  muck,  so 
laid  on  the  said  farm  as  aforesaid ;  and  •  did  also  suffer  and  permit  the 
said  defendant  to  receive  and  take,  and  that  he  the  said  defendant  did 
accordingly  receive  and  take  to  his  own  use  the  said  turnips,  grass,  her- 
bage, and  underwood,  so  growing  and  being  on  the  said  farm,  and  also  the 
straw  and  chaff  arising  from  the  threshing  and  dressing  of  the  said  com  and 
grain,  and  did  sell  and  deliver  to  the  said  defendant  the  said  hay,  muck, 
fixtures,  chattels  and  effects  so  lying  and  being  upon  and  about  the  said  farm, 
with  the  appurtenances ;  and  the  said  plaintiff  further  saith,  that  all  due  and 
customary  allowances,  as  between  in-coming  and  out-going  tenants,  for  and  in 
respect  of  the  said  muck,  so  laid  on  the  said  farm  as  aforesaid,  and  of  the  said 
turnips,  grass,  herbage,  and  underwood,  so  growing  and  being  thereon,  and  aJso 
for  and  in  respect  of  the  threshing,  dressing,  and  carting  of  the  said  com  and 
grain  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  <£ —  of  lawful,  d&c  ; 
and  that  he  the  said  plaintiff  therefore  reasonably  deserved  to  have  of  the  said 
defendftnt  for  the  said  hay,  muck,  fixtures,  chattels,  and  effects,  so  lying  and 
being  in  and  about  the  said  farm,  with  the  appurtenances,  another  large  sum  of 
money,  to  wit,  the  sum  o(£ —  of  like  lawful  money,  to  wit,  at,  &c.  (venue)  of 
all  which  premises  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  there  had  notice  ;  and  by  reason  thereof,  and  according  to  the 
tenor  and  effect  of  the  said  last-mentioned  promise  and  undertaking,  he  the 
said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said 
sums  of  money,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested. 
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*And  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  dtc.  (any  day  '^  out-oo- 
before  tiile  of  declaration)  at,  &c.  {venue)  was  indebted  to  the  said  plaintiff  in     aoaiwst 
the  sum  oT£ —  of  like  lawful  money,  for  so  much  money,  before  that  time,  and   ^mAgr^ 
then  due  and  payable  from  the  said  defendant  to  the  said  plaintiff,  upon,  for,  Third  count, 
and  in  respect  of  the  said  plaintiff's  relinquishing  and  giving  up  of  a  certain  *2m^^T 
farm  and   premises,  with  the  appurtenances,  together  with  the  use  and  benefit  ^*^^*. 
of  divers  large  quantities  of  muck  and  dung,  and  other  materials  before  then  laid« 
and  expended  and  bestowed  thereon  by  the  said  plaintiff,  and  together  also  with 
divers  large  quantities  of  turnips,  grass,  herbage,  and  underwood,  chattels,  and 
effects,  growing  and  being  thereon,  to  and  in  favor  of  the  said  defendant,  and 
at  his  special  instance  and  request,  and  by  the  said  plaintiff  before  then  accord- 
ingly relinquished  and  given  up  to,  and  in  favor  of  the  said  defendant ;  and  be- 
ing so  indebted,  he,  the  said  defendant,  &c. — [Conclude  this  count  a$  usual,  an^ 
/e,  37 ;  add  counts  for  cfops  and  goods  and  chattels  sold,  work  and  labor,  mo-' 
ney  paid,  had,  and  received,  account  stated,  and  breach,] 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making  of  The  like  in 
the  promise  and  undertaking  of  the  said  defendant,  hereinaf\er  next  mentioned^  fo^,  by  an 
was  lawfully  possessed  of  a  certain  farm,  lands,  and  premises,  with  the  appurtc-  J^g^Ji 

nances,  situate  in  the  county  of and  held  the  same  as  tenant  thereof  to  E.  in-coming 

F.  and  on  which  said  farm,  lands,  and  premises,  he,  the  said  plaintiff,  had  be-  amount  of  a 
fore  that  time  laid  divers  large  quantities  of  manure,  and  expended  divers  large  ^^^  |^ 
sums  of  money,  and  done,  performed,  and  bestowed  work  and  labor  by  himself  ^"^  P?'* 

,  .  ,  .  oons,  oi  ma- 

aod  hts  servants,  and  otherwise,  in  ploughing,  harrowing,  manuring,  sowing,  miring  and 
and  otherwise  cultivating  and  improving  divers  parts  thereof,  and  the  said  plain-  Shto  farm"^ 
tiff  was  also  possessed  of  divers  large  quantities  of  manure  and  effects  thereon,  JJJJ^f  ^^^^jv 
to  wit,  at,  &c.  {venue) ;  and  thereupon,  heretofore,  to  wit,  on,  &c.  {day  of 
agreement,  or  about  it)  at,  &c.  {venue)  aforesaid,  in  consideration  of  the  premi- 
ses, and  that  the  said  plaintiff,  at  the  like  special  instance  and  request  of  the 
said  defendant,  would  relinquish  and  give  up  to  the  said  defendant,  the  posses- 
sion of  the  said  farm,  lands,  and  premises,  with  the  appurtenances,  and  the  be- 
nefit of  the  said  manure,  and  of  the  said  monies  so  expended,  and  the  said  work    ^ 
and  labor  so  done,  performed,  *and  as  bestowed  aforesaid,  at  [Lady  Day]  then  L    ^^^  J 
next,  and  would  leave  the  said  manure  in  and  upon  the  said  farm,  lands,  and 
premises,  with  the  appurtenances,  for  the  use  of  the  said  defendant,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  him  so  much  money  as  A.  B.  and  C.  R.  should  ascertain  and  determine  to 
be  a  due  and  proper  sum  of  money  to  be  therefore  paid  to  the  said  plaintiff; 
and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertak- 
ing of  the  said  plaintiff,  did  afterwards,  to  wit,  at  Lady  Day  aforesaid,  relinquish 
and  give  up  to  the  said  defendant  the  possession  of  the  said  farra^  lands^  and 
premises,  with  the  appurtenances,  and  the  benefit  of  the  said  nrumure,  and  of  the 
said  monies  so  expended,  and  the  said  work  and  labor  so  done,  performed,  and 
bestowed  as  aforesaid,  and  did  then  and  there  leave  the  said  manure  in  and  up- 
on tho  said  farm,  lands,  and  premises,  with  the  appurtenances,  for  the  use  of  the 

{t)  See  notes  to  form,  ante,  301. 
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Bv  ouT-oo-  gaij  defendant ;  and  the  said  plaintiff  further  saith,  that  the  said  A.  B.  and  the 
AOAixbT     said  C.  R.  after  the  making  of  the  said  promises,  &c.  to  wit«  on,  &c.  at,  6lc* 
TENANT,     {venue}  aforesaid,  in  pursuance  of  the  said  reference  of  the  said   plaintiff,  and 
the  said  defendant  did  ascertain  and  determine  that  the  said  defendant  should 
therefore  pay  to  the  said  plaintiff,  for  and  in  consideration  of  the  premises,  divers 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  o££ —  as  and  for  the  due  and  proper  sum  of  money  to  be  therefore  paid  to 
the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid ;  of  all  which,  &c. — [JVo/tre 
io  defendant t  and  liability  to  pay  on  request.] — [^The  second  count  similar  to 
the  first f  but  mm^e  generaL     In  the  third  count  the  tnanure  was  not  nuniioned. 
In  the  fourth  nothing  was  said  of  the  reference  and  award,  but  merely  thai  de- 
fendant promised  to  pay  what  plaintiff  reasonably  deserved  to  have. — *Add  com- 
mon counts  for  work  and  labor,  and  materials,  crops  sold,  goods  soldj  money 
^paid,  had  and  received,  and  breach.] 

[  *307  ]  *For  that  whereas  the  said  plaintiff,  before  and  ut  the  time  of  the  making  the 
mlt-  on^  ^^  promise  and  undertaking  of  the  said  defendant,  hereinaAer  next  mentioned,  was 
as;aiii5t  in-  lawfully  possossed  of  a  certain  farm,  land?,  and  premises,  situate  in  the  county 
am,  fo7  fix-  of  S.  and  on  which  said  farm,  lands,  and  premises,  he  the  said  plaintiff  had 
pJaTntiff*  on^  erected  and  made  divers  erections  and  buildings,  to  wit,  of  great  value,  to  wit, 
l«s(^r""  ^^*^6  value  of  .£ —  ;  and  which,  at  the  time  of  the  making  of  the  said  promise 
and  undertaking  of  the  said  defendant,  hereinafter  mentioned,  remained  and  con- 
tinued on  the  said  farm,  lands,  and  premises,  to  wit,  at,  &c.  (venue)  ;  and  the 
said  plaintiff  was  about  to  quit  and  give  up  possession  of  the  said  farm,  lands, 
and  premises,  and  the  said  defendant  was  about  to  become  tenant  thereof,  and 
thereupon,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  in  consideration  that  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  would 
relinquish  and  give  up  the  said  buildings  and  erections  to  the  said  defendant, 
and  would  leave  the  same  to  the  said  defendant  in  and  upon  the  said  farm,  lands, 
and  premises,  and  would  suffer  and  permit  the  said  defendant  to  have  and  take 
the  same  to  his  own  use,  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff,  to  pay  him  for  the  said  buildings  and  erec- 
tions 80  much  money  as  he  the  said  plaintiff  should  therefore  reasonably  deserve 
to  have  of  the  said  defendant,  when  he  the  said  defendant  should  be  thereunto 
aflerwards  requested.  And  the  said  plaintifl*  avers,  thai  he,  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  ou 
the  day  and  year  aforesaid,  rclinquii^h  and  give  up  the  said  buildings  and  erec- 
tions to  the  said  defendant,  and  did  leave  the  same  in  and  upon  the  said  farms, 
lands,  and  premises,  with  the  appurtenance>\  and  did  suffer  the  said  defendant 
to  have  and  take  the  same  to  his  own  use,  to  wit,  at,  &c.  (reune)  aforesaid. 
And  the  said  plaintiff  in  factsuith,  that  he  therefore  reasonably  deserved  to  have 
of  the  said  defendant  the  sum  o(  £ —  ;  whereof  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (vemie)  aforesaid,  there  had  notice. 
— [Jldd  indebitatus  counts,  as  ante^  40,  ami  coitnis  for  s:oods  sold  and  delivered. 
Qnd  account  slated,  and  breach,] 

{u)  S«*f  n«»te  Io  lornij  ante.  301 . 
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For  that  whereas  heretofore,  to  wit,  on,  &c.  (any  day  about  (he  lime  of  the  ^^  land-. 

hrecteh  complained  o/*,)  at,  &c.  {venue)  (he  said  defendant  had  become,  and  was  against 

tenant  to  the  said  plaintiff*,  of  a  certain  messuage,  farm,  and  prennises,  with  the  '^*^*-^''^* 

appurtenances,  in  the  county  of on  certain  terms,  that  is  to  say,  that  [Here  against  ten- 

set  out  such  parts  of  the  agreement   between  the  parties  which  have  reference  to  breach  of  aa 

the  breach  complained  of  and  which  may  be  thus  ;]  the  said  defendant  should  express 

.11  1  1  L  •!/•  A  '  11  agreement 

and  would  spend,  use,  and  employ,  on  the  said  farm  and  premises,  the  hay,  to  consume 
straw,  dung,  and  compost,  which  should  grow,  arise,  or  be  made  thereon,  during  prenTiBes, 
the  continuance  of  the  said  tenancy. — [So  stating  any  other  stipulation  broken  ««•(«')• 
and  complained  of]     And  in  consideration  thereof,  he  the  said  defendant  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff,  that  he  the  said 
defendant  would  spend,  &c. — [So  again  slating  the  stipulation  broken.']     And 
the  said. plaintiff  avers,  that  the  said  defendant  was  and  continued  tenant  to  the 
said  plaintiff,  of  the  said  messuage,  farm,  and  premises,  with  the  appurtenances, 
under  and  by  virtue  of  the  said  tenancy,  and  upon  the  terms  aforesaid,  for  a  long 

time,  to  wit,  until  and  upon  the day  of,  &c.  {or  **  from  thence  hitherto," 

as  the  case  is),  to  wit,  at,  &c.  {venne).  Yet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to  injure  and  de- 
fraud the  said  plaintiff  in  this  behalf,  did  [here  state  the  breach  of  the  stipulation 
complained  of  tohich  may  be  thus]  did  not  nor  would  spend,  use,  and  employ, 
on  the  said  farm  and  premises,  the  hay,  straw,  dung,  and  compost,  which  grew, 
arose,  pnd  was  made  thereon,  during  the  said  tenancy ;  but  on  the  contrary 
thereof,  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  and  on  divers 
other  days  and  times  afterwards,  and  before  the  commencement  of  this  suit,  at, 
&c.  (venue)  took  and  carried  away,  off  and  from  the  said  farm  and  premises, 
divers  large  quantities,  to  wit,  —  loads  of  hay,  —  loads  of  straw,  —  loads  of 
dung,  and  —  loads  of  compost,  which  had  grown,  arisen,  and  been  made,  on 
the  said  farm  and  premises,  during  the  said  tenancy,  and  spent,  used,  employed, 
aad  consumed  the  same  elsewhere  and  off  the  said  farm  and  premises,  to  wit, 
at,  &c.  (i^enue)  aforesaid. 

For  that  whereas  before  the  making  of  the  promise  and  undertaking  hereaf-  Agamsi  a 
ler  next  mentioned,  to  wit,  on  the  29th  day  of  September,  in  the  year  of  our  held  the  prc- 
Lord  1823,  to  wit,  at,  {London]  {venue)  the  said  defendant  was  possessed  of  ?JJeafionaf- 
and  in  a  certain  messuage  and  premises,  with  the  appurtenances,  situate  in  the   *®^  ^*J®  ^""^ 

of  &  Ic&se, 
on  the 

(to)   When  there  u  a  written  agreement  not  by  law,  is  bad  on  general  demurrer,  I  Marsh.  567.    terras  of 

under  seal,  containing  a  stipulation,  lor  the  breach  — 6 Taunt.  300,  S.  C. — Holt  C  N.  P.  7.  seH  vide    such  lease 

of  which  Uie  action  is  brought,  one  count  may  be  2  B.  &  C.  273. — 3  D.  &  R.  522,  S.  C.  for  not  re-' 

on  the  agreement,  sla»ing  mutual  promises  and  iho         When  a  tenant  holds  the  possession  of  premises    pairins,  &c. 

breaches,  according  to  the  ternn  of  the  agreement,  after  the  expiration  of  a  leisc,  by  the  permission  of    (x). 

80C  2  Bla.  Rep.  810,  and  the  other  an  above.     Tiio  his  landlord,  he  impliedly  cnnages  to  observe  such 

law  implies  a  contract  on  the  part  of  a  tenant,  lliat  of  the  covenants  contained  in  the  lease,  as  arc  aji- 

he  will  occupy  a  farm,  &c.  in  a  tenant-like  manner,  plicable  to  a  tenancy  from  year  to  year,  though  the 

an'.I  assumpsit  mav  be  supported  for  the  breach  of  renu'ly  niMst  bo  a*isjnnpsil,  or  case,   1   llfii.   Bla. 

such  implied  contract  in  the  form,  post,  307,  312.—  99.— 1  T.  R.  1G2.— 5  T.  R.  471.— I  Esp.  Ren.  57. 

5  T.  R.  S73.  4  East,  154.     But  as  the  law  will  not  — 6  East,  530;  and  in  sucli  case  it  may  be  advisa- 

impiy  a  contract  on  the  part  of  a  tenant  from  year  bl«,  in  one  count,  to  state  the   covenants  in  the 

to  year  to  repair  £;enorally,  or  do  any  particular  lease   that   such   Ica^e  was   determined,   that  the 

act,' but  merely  to  conduct  the  farm  in  a  tenanl-like  defen  lani  had  become  tenant,  subject  to,  and  on 

manner,  a  declaration  stating  that  the  defendant  the  ternn  of  the  lease,  an  1  his  a-<suiupsit  to  iier- 

had   become  and    was  tenant  to  the  plaintiff  of  f  jrin  (he  covenants.     I  ficn.  Bla.  99  ;  as  in  form, 

a  farm,  and   that   in  consideralion    thereof,  the  post. 

defendant  undertook  to  keep  the  premises  in  re-        (x)  See  a  form,  2  B.  &  C.  273.    3  D.  &  R.  522. 

pttir,  or  lo  do  any  other  particular  act  not  implied  S.  C.    A  tenant  h.»lding  over  after  the   »;xjiira- 
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county  of  M.  by  virtue  of  a  certain  indenture  before  that  tiaie,  to  wit,  on  the 


TCNANT. 


BY  LAIIO- 

AOAiRir  31st  day  of  August,  A.  D.  1823,  at  [London]  aforesaid,  made  between 
the  said  plaintiff  of  the  first  part,  and  the  said  defendant  of  the  other  part,  [^i 
this  and  the  rest  correspond  toith  the  indenture]  whereby,  for  the  considerations 
therein  mentioned,  the  said  plaintiff  did  demise,  lease,  and  set  unto  the  said  de- 
fendant, the  said  messuage  and  premises,  with  the  appurtenances,  to  have  and 
to  hold  the  same  unto  the  said  defendant,  from  the  29th  day  of  September  then 
next  ensuing  the  said  3l8t  day  of  August,  A.  D.  1823,  for  and  during  and  unto 
the  full  end  and  term  of  seven  years  from  thence  next  ensuing,  and  fully  to  be 
complete  and  ended,  at  and  under  the  rent  thereby  made  payable  from  the  said 
defendant;  in  which  said  indenture,  amongst  other  things,  it  was  covenanted, 
promised,  and  agreed,  by  the  said  defendant,  to  and  with  the  said  plaintiff,  that 
the  said  defendant  should  and  would,  at  all  times  during  the  said  term,  at  hia 
own  coats  and  charges,  well  and  sufficiently  repair,  uphold,  &c.  [We  set  forth 
the  eovsnanis,  the  subject-matter  of  which  were  not  performed  by  defendant 
after  the  lecue  had  expired]  as  by  the  said  indenture,  reference  being  thereunto 
had,  will  more  fully  appear.  And  the  said  plaintiff  in  fact  says,  that  the  said 
defendant  remained  and  continued  possessed  of  the  said  messuage  and  premises, 
with  the  appurtenances,  until  the  expiration  of  the  said  term,  as  tenant  there- 
of to  the  said  plaintiffs ;  and  thereupon  aflerwards,  and  at  and  upon  the  expira- 
tion of  the  said  term,  to  wit,  on  the  30th  day  of  September,  1830,  to  wit,  at 
[London]  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  would  permit  and  suffer  the  said  defendant 
to  continue  to  occupy  the  said  messuage  and  premises,  with  the  appurtenances, 
and  to  become  tenant  thereof  to  the  said  plaintiff  for  and  during  the  term  of  one 
year  then  next  ensuing,  and  so  on  from  year  to  year  as  long  as  the  said  plaintiff 
and  the  said  defendant  should  respectively  please,  and  in  consideration  that  the 
said  plaintiff,  at  the  like  instance  and  request  of  the  said  defendant,  had  under- 
taken and  faithfully  promised  the  said  defendant  to  perform  and  fulfil  all  things 
during  the  time  the  said  defendant  should  so  continue  such  tenant  from  year  to 
year  to  the  said  plaintiff  as  aforesaid,  as  had  been  covenanted,  promised,  and 
agreed  on,  and  to  observe  and  fulfil  all  such  covenants,  promises,  and  agree- 
ments, as  had  been  made  and  concluded  upon,  in  and  under  the  aforesaid  in- 
denture, to  be  done,  performed,  and  fulfilled,  during  the  continuance  of  the  said 
term  of  seven  years  thereby  granted  on  the  part  and  behalf  of  the  said  plaintiff,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  do,  perform,  and  fulfil,  during  the  time  he  should  so  continue  tenant  of  the 
said  messuage  and  premises  to  the  said  plaintiff^  from  year  to  year  as  aforesaid, 
all  such  agreements  and  covenants  as  had  been  made  and  agreed  upon  in  and 
by  the  aforesaid  indenture  to  be  done,  performed,  and  fulfilled  on  the  part  and 

tion  of  a  lease,  without  any  ezprcsa  understanding  holding  over  after  a  leaae,  impliedly  8ii|>uUte8  Ia 

to  the  contrary,  holds  under  the  terms  contained  in  keep  in  repair^  see  1  Marsh.  567.    6  Taunt.  300. 

such  lease,  so  far  as  such  terms  can  possibly  be  S.  C. ;    and  querej  therefore,  as  to  this  fbrra.  Y 

applicable  to  a  tenancy  from  year  to  year,  see  6  So  where  a  party  takes  possession  under  an  agree- 

Esp.  Ren.  106.— 16  East,  71.— S  Taunt.  410.— 4  mentfora  lease,  he  may  be  treated  as  impliedly 

Campb.  275.    S  Bing.  363.—^  T.  R.  472.-3  B.  &  agreeing  to  become  tenant  from  year  to  year  on  the 

C.  483.-5  D.  &  R.  213.  8.  C.     {  Toriano  ©.  terms  of  the  agreement,  id.— R.  &  M.  C.  N.  P. 

Young.  6  Car.  fc  P.  8 ;  altter,  if  party  come  in  as  355.— 3  B.  k  C.  478.    1  M.  &  P.  183.     i  And  see 

an  under-UnanU  id.  ibid.    And  quert  if  a  tenant  Buckworth  v,  Simpson,  2  Tvr.  344.  } 
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behalf  of  the  said  defendaot,  during  the  coatinuaoce  of  the  said  term  of  seven    ^^  land- 
years  therehj  granted ;  and  the  said  plaintilF  avers,  that  he,  confiding  in  the    against 


TENANT* 


said  promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the 
said  30th  day  of  September,  A.  D.  1830,  to  wit,  at  Loudon  aforesaid,  did  per- 
mit and  sufier  the  said  defendant  to  continue  to  occupy  the  said  messuage  and 
premises  with  the  appurtenances,  and  to  become  tenant  thereof  to  the  said  plain- 
tifi^  for  and  during  the  term  of  one  year,  and  so  on  from  year  to  year,  so  long 
as  the  said  plaintiff  and  the  said  defendant  should  respectively  please,  upon  the 
terms  aforesaid.  And  the  said  plaintiff  in  fact  says,  that  the  said  defendant,  by 
virtue  of  that  permission,  did  continue  such  tenant  for  a  year,  and  from  year  to 
year  as  aforesaid,  of  the  said  messuage  and  premises,  with  the  appurtenances,  to 
the  said  plaintiff,  from  thence  hitherto,  to  wit,  at  [London]  aforesaid ;  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  injure  and  deceive  the  said  plaintiff  in  this  behalf,  during 
(he  time  he  so  continued  such  tenant  from  year  to  year  as  aforesaid,  of  the 
said  messuage  and  premises,  with  the  ap*purtenances  as  aforesaid,  did  not 
nor  would,  at  all  times  during  the  continuance  of  the  said  defendant's  said  te- 
nancy, at  his  own  proper  costs  and  charges,  well  and  sufficiently  repair,  uphold, 
d&c.  [here  ntgalive  the  performance  of  the  repairs^  according  to  the  words  used 
in  the  indenture  of  lease. — See  form^  post^  652,  in  covenant ^'j  according  to  his 
said  promise  and  undertaking,  but,  on  the  contrary  thereof,  the  said  defendant, 
aAer  the  making  of  his  said  promise  and  undertaking,  and  during  the  continu- 
ance of  the  said  defendant's  said  tenancy  for  a  year,  to  wit,  on  the  30th  day  of 
September,  A.  D.  1830,  and  from  thence  hitherto  suffered  and  permitted  the 
sud  messuage  and  premises,  together  with  all  party  and  other  walls,  d&c.  [as 
in  indenture"]  to  be  and  continue,  and  the  same  were,  for  and  during  all  that 
Umef  ruinous,  dilapidated,  fallen  down,  and  in  great  decay,  out  of  repair,  and  in 
bad  order  and  condition,  for  want  of  well  and  sufficiently  repairing,  upholding, 
maintaining,  glazing,  paving,  purging,  scouring,  cleansing,  emptying,  amending, 
and  keeping  the  same  in  good  order  and  tenant-like  repair,  and  not  from  any 
damage  happening  thereto  by  fire  [(ucorddng  to  the  coverumt  in  the  indenture,] 
conirary  to  his  said  promise  and  undertaking,  to  wit,  at  [London]  aforesaid. — 
[Add  AefoUavfing  counts.] 

And  whereas  also  before  and  at  the  time  of  the  making  of  the  promise  and  Second 
undertaking  of  the  said  defendant  as  hereafter  next  mentioned,  the  said  defend-  ge^rBl?^'^ 
ant  had  become  and  was  tenant  to  the  said  plaintiff  of  a  certain  other  messuage 
and  premises,  with  the  appurtenances,  on  certain,  amongst  other  terms  and 
conditions,  that  is  to  say,  that  the  said  defendant  should  and  would,  at  all  times 
during  the  continuanee  of  his  said  last-mentioned  tenancy  [here  set  out  the  sub^ 
stance  of  the  covenant  broken,  after  the  lease,  which  may  be  a^  follows  :]  at  his 
own  costs  and  charges,  well  and  sufficiently  repair,  maintain,  amend,  and  in 
good  order  and  tenantable  repair  keep  the  said  last-mentioned  messuage  and 
premises,  and  all  party  and  other  walls,  fences,  and  drains  thereto  belonging, 
and  all  erections  and  buildings  erected  and  built,  or  thereafter  to  be  erected  and 
built,  upon  the  said  premises  or  any  part  thereof,  (damages  happening  thereto  by 
fire  only  excepted*)     And  thereupon  heretofore,  to  wit,  on  the  30th  day  of  Sep- 
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(ember,  A.  D.  1830,  to  wit,  at  [London]  aforesaid,  in  consideration  o(  the 
premises,  (he  said  defendant  undertook,  and  lhen  and  there  faithfully  promised 
the  said  plaintiff  that  he  the  said  defendant  should  and  would  at  all  times 
during  the  con(inuance  of  his  said  last-mentioned  tenancy,  \here  again  set  out 
the  substance  of  the  covenant  broken,  as  beforel^  at  his  own  costs  and  charges, 
well  and  sufficiently  repair,  maintain,  amend,  and  in  good  order  and  tenantable 
repair  keep  the  said  last-mentioned  messuage  and  premises,  and  all  party  and 
other  walls,  fences,  and  draiifs  thereto  belonging,  and  all  erections  and  buildings 
erected  and  built,  or  thereafter  to  be  erected  and  built,  upon  the  said  premises 
or  any  part  thereof  (damages  by  fire  only  excepted.)  And  tbe  said  plaintiff  in 
fact  says,  that  the  said  defendant  did  continue  such  tenant  of  the  said  last-men- 
tioned messuage  and  premises,  with  the  appurtenances,  to  the  said  plaintiff,  un- 
der the  said  last-mentioned  tenancy,  from  the  making  of  his  said  last-mentioned 
promise  and  undertaking,  hitherto,  to  wit,  at  [London]  aforesaid ;  yet  the  said 
defendant,  not  regarding  his  said  last-mentioned  promise  and  undertaking,  but 
contriving  and  intending  to  injure  and  deceive  the  said  plaintiff  in  this  behalf, 
during  the  time  he  so  continued  such  tenant  of  the  said  last-mentioned  messuage 
and  premises,  with  the  appurtenances,  under  the  said  tenancy  as  aforesaid,  did 
not  nor  would,  at  all  times  during  the  continuance  of  the  said  defendant's  said 
last-mentioned  tenancy  as  aforesaid,  [/tere  negative  the  performance  of  ike  core- 
fumf,  which  may  be  thus ;]  at  his  own  proper  costs  and  charges,  well  and  suffi- 
ciently repair,  maintain,  amend,  and  in  good  order  and  tenantable  repair  keep 
the  said  last-mentioned  messuage  and  premises,  and  all  party  and  other  walls, 
fences,  and  drains  thereto  belonging,  and  all  erections  and  buildings  erected 
and  built  upon  the  said  premises  during  the  said  term,  (damages  happening 
thereto  by  fire  only  excepted,)  according  to  the  said  last- mentioned  promise 
and  undertaking,  but  on  the  contrary  thereof,  he  the  said  defendant  after  the* 
making  of  his  said  last-mentioned  promise  and  undertaking,  and  during  the  con- 
tinuance of  the  said  defendant's  said  last-mentioned  tenancy,  to  wit,  on  the  30th 
day  of  September,  A.  D.  1830,  and  from  thence  hitherto,  suffered  and  permitted 
the  said  last-mentionod  messuage  and  premises,  together  with  all  party  and  other 
walls,  fences,  and  drains  thereto  belonging,  and  all  erections  and  buildings 
erected  and  built  upon  ^  the  said  premises,  to  be  and  continue,  and  the  same 
were,  for  and  during  all  that  time,  ruinous,  dilapidated,  fallen  down,  and  in 
great  decay,  out  of  repair,  and  in  bad  order  and  condition  for  want  of  well  and 
sufficiently  repairing,  maintaining,  amending,  and  keeping  the  same  in  good  or- 
der and  tenantable  repair,  and  not  from  any  damage  happening  thereto  by  fire, 
contrary  to  his  said  last-mentioned  promise  and  undertaking,  to  wit,  at  [London] 
aforesaid,  and  thereby  the  said  plaintiff  has  been  and  is  greatly  injured  and 
damnified,  to  wit,  at,  [London]  aforesaid. — [Mda  general  count  for  not  keejnng^ 
the  premises  in  tenantable  repair,  as  post,  312.] 


Landlord 
against  a 
tenant  from 
year  to  year, 
on  implied 
contract  to 
Mso  the  pro- 

[  *308  ] 


For  thatMvhereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  was 
tenant  to  (he  said  plnin(iflr,  of  a  certain  ^farm,  lands  and  premises,  with  the  ap- 
purtenances, 5i(uate  in  the  parish  of in  the  county  of ,  and  in  consi* 

deration  thereof,  he  the  said  defendant  then  and  there  undertook,  and  faithfully 
promised  the  said  plaintiff  to  manage,  use,  and  cultivate  the  said  farm,  lands. 
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aod  premises,  with  the  appurtenances,  during  the  said  tenancy,  in  a  good  and    b^  lard- 


lord 


husbandlike  manner(z)  and  according  to  the  custom  of  the  country  where  the     against 


TENANT. 


said  farm,  lands,  and  premises  were  so  situate,  as  aforesaid.      And  the  said 

ixiises  in  a 

plaintiflf  in  fact  saith,  that  the  said  defendant  was  and  continued  tenant  to  the  husbandlikc 
said  plaintiff  of  the  said  farm,  lands,  and  premises,  with  the  appurtenances,  i^Taccord- 
for  a  long  space  of  time,  to  wit,  from  the  time  of  making  his  said  promise  '^^^  ^^^ 

and  undertaking,  until  the  day  of  A.  D.  1811,  (or,  "  hitherto")   the  country 

to  wit,  at,  &c.  {venue)  aforesaid ;   yet  the  said  defendant,  not  regarding  his  Breaches, 
said  promise  and  undertaking,  but  contriving,  and  wrongfully  and  unjustly  in-  pfng'amf' 
tending  to  injure  the  said  plaintifT  in  this  behalf,  did  not  nor  would,  during  the  carrying  ofr 
continuance  of  the  said  tenancy  as  aforesaid,  manage,  use,  or  cultivate  the  said 
farm,  lands,  and  premises,  with  the  appurtenances,  in  a  good  and  husbandlike 
manner,  and  according  to  the  custom  of  the  country,  where  the  said  farm, 
lands,  and  premises  were  so  situate  as  aforesaid,  but  on  the  contrary  thereof, 
after  the  making  of  the  said  promise  and  undertaking,  and  during  the  continu- 
ance of  the  said  tenancy,  to  wit,*  in  the  successive  years  of  our  Lord 

and wrongfully  and  injuriously  overcropped  the  said  land,  and  cropped, 

planted,  and  sowed  divers,  to  wit,  —  acres  of  the  said  farm,  lands,  and  premi- 
ses, with  divers,  to  wit,  two  successive  crops  of  wheat,  barley,  peas,  beans, 
tares,  and  oats,  that  is  to  say,  — •  acres,  part  thereor  with  wheat,  —  acres,  other 
part  thereof  *wilh  barley,  —  acres,  other  part  thereof  with  peas,  —  acres,  other  [  *309  ] 
part  thereof  with  tares,  and  the  residue  thereof  with  oats,  the  same,  according 
to  the  course  of  good  husbandry,  then  and  there  being  excessive  and  unreason- 
able crops  for  the  said  land,  and  contrary  to  the  course  of  good  husbandry,  and 
the  custom  of  the  country  where  the  said  farm,  lands,  and  premises  were  so 
situate  as  aforesaid,  and  contrary  to  the  said  promise  and  undertaking  of  the 
said  defendant,  to  wit,  at,  &c.  {venue)  aforesaid.  And  the  said  plaintiff  in  fact  Second 
further  saith,  that  the  said  defendant,  further  disregarding  his  said  promise  and  notconsum- 

ing  straw, 
&c.  on  farm. 

(y)  See  Forms,  Morg.  70  to  96.  ^  S  Term  Ren.  Rep.  42.)  the  remedy  is  by  covenant,  1  J.  B.  Moore, 
307.  4  East.  165  ;  1  Gale,  8  ;  and  Earl  of  Fal-  100.-— 7  Taunt.  392;  and  from  the  observations  of 
moitth  V.  Thomafi,  3  Tyr.  31.  In  that  case  the  Abbott,  C.  J.  5  B.  &  C.  608,  it  should  seem  case 
court  held,  that  a  count  like  this  precedent,  by  as-  would  lie  in  such  case  for  permissive  waste,  but 
signing  the  breach  generally^  in  using  the  farm  see  Dver,  198  b.  pi.  63;  at  all  events,  case  would 
in  a  had^  itnproper,  and  unhtubandUke  manneTy  lie  if  tnere  were  wilful  waste,  2  Bla.  Rep.  1111,  see 
toithoui  stating  the  particular  acts  of  bad  hus-  ante,  vol.  i.  124.  A  written  agreement  will  cx- 
bandry,  was  sufficient,  even  on  special  demurrer,  etude  evidence  of  the  custom,  l  Meriv.  15.-*<-16 
but  at  thn  same  time  recommended  the  plaintiff  to  East,  71.  A  tenant  agreeing  to  manaoc,  &c.  a 
am<»nd,  rather  than  incur  the  risk  of  a  writ  of  er-  farm  as  the  former  tenant  did,  is  not  bound  in  equity 
rur.  S  The  law  inmlies  a  promise  on  the  part  of  a  without  notice.  I  Mcriv.  16. 
vi.arlv  tenant,  that  he  will  use  the  farm  in  a  hus-  {z)  A  count  stating  that  the  defendant  was  teii- 
{landfiko  manner,  and  according  to  the  custom  of  ant  to  the  plaintiffs,  and  in  consideration  had  pro- 
ihc  country  where  they  are  situate,  5  T.  R.  373.  mised  to  use  lands  in  a  husbandlike  manner,  and 
— Holt,  C.  N.  P.  7. — I  Marsh.  669;  and  an  ac-  the  proof  was  of  an  agreement  to  farm  lands  in  a 
tion  against  a  tenant  upon  promises  that  he  would  husbandlike  manner,  to  be  kept  constantly  in  grass, 
occupy  the  farm  "  in  a  good  and  husbandlike  man-  it  was  held  a  fatal  variance,  6  B.  &  C.  909. 
ner,  according  to  the  custom  of  the  country"  is  ^  It  seems  the  safer  course,  in  the  absence  of  any 
fiusiainable  by  showing  that  he  had  treated  it  con-  precise  express  agreement,  or  proof  of  a  precise 
irary  to  the  prevalent  course  of  husbandry  in  that  custom,  to  declare  only  on  the  implied  contract  to 
"  neighborhood,"  as  by  tilling  half  his  farm  at  once,  cultivate  and  use  the  farm  and  land  in  a  tenani^like 
when  no  other  farmer  there  tilled  more  than  a  third,  manner^  and  at  all  events  not  to  aver  any  precise 
though  many  tilled  a  fourth  ;  and  it  is  unnecessary  custom  ;  for  if  there  bo  an  averment  of  a  custom, 
to  show  any  precise  definite  custom  or  usage  in  re-  and  the  tenant  take  issue  on  the  existence  of  the 
spect  of  the  quantity  tilled.  4  East,  164.  custom^  and  it  be  found  for  the  defendant,  the  plain- 
When  the  plaintiff  may  declare  as  on  a  demise,  tiff  will  fail,  although  it  was  proved  that  the  defend- 
.<ee  13  East,  18.  If  the  tenancy  be  under  a  lease,  ant  mismanaged  and  injured  the  farm.  Anguslien 
containing  a  covenant  to  repair,  &c.  and  the  lessee  v.  Handson,  1  Gale,  8.  I  Crom.  M#  &  R.  789;  6 
executed  the  «>ame,  or  a  counterpart,  (see  4  Esp.  Tvr.  383.  S.  C.  J* 
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BY  LAir]>-    undertaking,  and  further  contriving  and  intending  to  injure  the  said  plaintiff  in 

LORD  ^^ 

AOAJNtT  this  behalf,  ader  the  making  of  hia  said  promise  and  undertaking,  and  during 
TEirAKT.  ^^  continuance  of  the  said  tenancy,  did  not  nor  would  spend,  use,  and  employ 
on  ihe  said  farm,  lands,  and  premises,  the  hay,  straw,  soil,  dung,  compost,  and 
manure,  which  grew,  arose,  and  were  made  thereon,  during  the  continuance  of 
the  said  tenancy,  as  he,  the  said  defendant,  according  to  the  course  of  good 
husbandry,  ought  to  have  done,  but  on  the  contrary  thereof,  he  the  said  de- 
fendant, during  the  continuance  of  the  said  tenancy,  to  wit,  on,  &c.  aforesaid, 

and  on  divers  other  days  and  times  between  that  day  and  the day  of  —  at, 

dtc.  (venue)  aforesaid,  took  and  carried  away,  off  and  from  the  said  farm,  lands, 
and  premises,  divers  large  quantities,  to  wit,  two  hundred  cart-loads  of  soil,  two 
hundred  cart-loads  of  straw,  two  hundred  cart-loads  of  dung,  two  hundred  cart- 
loads of  compost,  and  two  hundred  cart-loads  of  manure  of  great  value,  to 
wit,  of  the  value  of  <£200,  and  which  had  arisen  and  been  made  on  the  said 
farm,  lands,  and  premises,  during  the  said  tenancy,  and  spent  and  consumed 
the  same  elsewhere  than  on  the  said  farm,  lands,  and  premises,  or  any  part 
thereof,  contrary  to  the  course  of  good  husbandry,  and  the  custom  of  the  coun- 
try where  the  said  farm,  lands,  and  premises  were  so  situate  as  aforesaid  ;  and 
also  contrary  to  the  said  promise  and  undertaking  of  the  said  defendant.  By 
means  of  which  said  several  premises,  the  said  farm,  lands,  and  premises,  with 
the  appurtenances,  became  and  were  greatly  impoverished,  and  rendered  less 
productive  than  the  same  otherwise  would  have  been,  and  greatly  deteriorated 
in  value,  to  wit,  at,  &c.  (venue)  aforesaid.  [It  tnay  in  same  cases,  be  advisable 
to  add  a  second  count,  similar  to  the  first,  leaving  out  what  relates  to  the  custom 
[  *310  ]  of  the  country,  lands,  ^c. ;  and  also  to  insert  a  count,  as  in  *4  East,  156,  onie, 
307,  stating  the  promise  as  in  the  first  count,  and  a  generiU  brefich  of  good 
husbandry,  without  stating  the  particulars,  see  3  T*  JR.  307.] 


Breach  for 
ploughing 
up  grass 
land,  and 
croppinc  tho 
land  wiUi- 
out  manur- 
ing the 
same. 


[Same  as  the  above  precedent,  to  ihe  tisterisk,  and  then  proceed,  as  foUows :] — 
On,  &c.  ploughed  up  and  converted  into  tillage,  a  certain  piece  or  parcel  of 
land  then  in  grass,  called,  d&c.  and  parcel  of  the  said  farm  and  lands,  and  crop- 
ped and  sowed  the  same  without  manuring  or  dressing  the  same  with  sand  and 
other  manure,  as  he  the  said  defendant  ought  to  have  done,  according  to  the 
course  of  good  husbandry,  and  the  custom  of  the  country  where  the  same 
farm,  &.c.  were  so  situate  as  aforesaid ;  contrary  to  the  course  of  good  husband- 
ry, and  the  custom  of  the  country  aforesaid,  and  to  the  said  promise,  &rC.  of 
the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid* 


For  taking         [Same  OS  the  above  precedent,  to  the  cuterisk."] — ^In  the  successive  years  of 

8UCCCB81VO  ■■  ■* 

crops,  wiih-  our  Lord  1828,  1829,  and  1830,  wrongfully  and  injuriously  cropped,  planted, 
ingth«"and.  ^^^  sowed  a  certain  other  piece  or  parcel  of  land,  called,  &.C.  part  and  parcel 
of  the  said  farm  and  lands,  with  divers,  to  wit,  four  successive  crops  of  com, 
potatoes,  and  turnips,  to  wit,  wheat,  potatoes,  turnips,  and  wheat ;  and  also 
without  manuring  or  dressing  the  said  last-mentioned  land  with  sand  or  manure, 
as,  according  to  the  course  of  good  husbandry,  he  the  said  defendant  ought  to 
have  done,  contrary  to  the  course,  d^c.  and  custom,  &c.  where  the  said  farm, 
&c.  were  so  situate  as  aforesaid,  and  contrary  to  his  said  promise,  &c.  to  wit. 
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at|  &c.  (ventu)  aforeaaid. — [Add  a  coufU  for  not  u$ing  ih^  premiaeM  in  a  tenant*    *'  i-anx)- 
abU  tMny^  tipou  the  principle  of  that^postf  312.]  AOAintT 

*For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  leitingt  or  about  it)  at,  [  *311  1 
&c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re-  ^^^^^^ 
quest  of  the  said  defendant,  would  demise  and  let  to  the  said  defendant  a  cer*  k^i^ing  ud 
tain  messuage,  garden,  and  premises,  with  the  appurtenances,  situate  in  the  premiMs 

county  of to  hold  the  same  to  the  said  defendant,  as  tenant  thereof  to  the  ^/^^^ 

said  plaintiff,  to  wit,  from  the day  of then  next,  for  one  whole  year, 

and  so  from  year  to  year,  so  long  as  the  said  plaintiff  and  defendant  should 
respectively  please,  he  the  said  defendant  undertook,  and  then  and  there  faith* 
fully  promised  the  said  plaintiff  that  he  the  said  defendant  would,  during  the 
continuance  of  the  said  tenancy,  keep  the  said  messuage,  garden,  and  premises,  • 

with  the  appurtenances,  in  good  and  tenantable  repair,  order,  and  condition* 
And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  afterwards  to  wit,  on  the  day  and  year  first  aforesaid, 
at,  &c.  {venue)  aforesaid  *did  demise  and  let  the  said  messuage,  garden,  and  r  «q|a  i 
premises,  with  the  appurtenances,  to  the  said  defendant,  for  the  time  and  upon 
the  terms  aforesaid,  and  that  the  said  defendant  was,  and  continued  tenant  to 
the  said  plaintiff  of  the  said  messuage,  garden,  and  premises,  with  the  appurte- 
nances, under  and  by  virtue  of  the  said  tenancy,  for  a  long  space  of  time, 
to  wit,  from  the  time  of  making  his  promise  and  undertaking  aforesaid,  until 

and  upon  the day  of,  d&c.     Nevertheless  the  said  defendant  not  regarding 

his  said  promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  afler  the  making  of 
his  promise  and  undertaking,  and  during  the  continuance  of  the  said  tenancy, 
keep  the  said  messuage,  garden,  and  premises,  with  the  appurtenances,  in  good 
and  tenantable  repair,  order,  and  condition,  according  to  his  said  promise  and 
undertaking ;  but  on  the  contrary  thereof,  he  the  said  defendant,  after  the  mak- 

(a)  In  this  case  also^  if  there  were  a  written  301. — ^Holt  Rep.  7. — Sedvide  £  B.  &  C.  273d-* 

aiprecment,  it  may  be  as  well  to  declare  upon  it,  as  3  D.  ft  R.  58t,  S.  C. 

recommended  in  the  note  to  the  precedent,  ante,  307,        If  a  tenant  refiise  to  repair  contrary  to  agiee> 

note.     When   dtaintifT  may  declare  as  upon   a  ment,  and  bis  landlord  (the  plaintiff)  who  is  niio- 

demise,  see  IS  cast,  18.    U*  the  action  be  for  not  self  a  lessee,  and  bound  under  pain  of  forfeiture 

taking  care  of  furnitui  e,  &c.  see  a  precedent,  post,  to  keep  the  premises  in  repair,  enter  and  repair 

880.  them  without  the  defendant's  assent,  the  measnrs 

It  has  been  supposed  that  the  law  implies  a  con-  of  damages  in  assumpsit  for  not  repairing,  shall  be 

tract  on  the  part  of  a  tenant  from  year  to  year,  to  the  sum  expended,  2  B.  &  C.  273.—-3  D.  &  R.  532| 

keep  the  premises  in  tenantabU  repair,  and  not  to  S.  C. ;  and  if  the  landlord  (the  plaintiff)  do  not  en* 

commit  waste.     1  Saund.383  b.  n.  7.— Co.  Lit.  57.  ter  and  repair,  and  be  suecl  by  lus  lessor,  and  the 

m.  7.— >!  J.  B.  Moore,  100.    He  w  not  bound  to  tenant  retiise  to  repair  or  defend  the  action,  the 

make  substantial  and  laating  or  general  repairs,  damages  and  costs  recovered  by  the  ground  land* 

sach  as  putting  a  new  roof  on  an  old  bouse,  put-  lord  against  the  plaintiff  may  form  the  measure  of 

ting  in  new  main  beams,  &c.    2  Esp.  689.— -Co.  dama^  against  the  tenant.    8  B.  &  C.  633. — 6 

Lit.  57  a.— 2  Saund.  352,  n.  7.— Holt,  C.  N.  P.  7,  D.  &  K.  542,  S.  C.  and  see 5  B.  &  C.  60S. 
8.-2  Bla.  Rep.  840.— 2  B.  &  C.  278.r-Chit.  jun.        As  to  what  fixtures  a  unant  may  remore,  and  at 

Contr.  101.    He  is  only  impliedly  liable  to  make  what  time,  see  2  East,  88.-3  East,  38— and  cases 

&ir  and  substantial  repairs,  such  as  putting  in  win-  cited  in  note,  ante,  301. 

dowaL  &c.  broken  by  him,  so  as  to  prevent  waste        It  has  been  considered  that  Ccue  may  be  sup- 

and  decay.    Id.    And  it  should  seem  that  the  law  ported  against  a  tenant  from  year  to  year,  for  per- 

ooly  impues  a  contract  to  use  the  premises  in  a  missive  as  well  as  voluniary  waste,  see  2  Saund. 

tenanU-iike  manner,  and  not  to  contract  to  keep  the  252  c,  and  the  forms  there  given ;  and  see  6  B.  & 

premisee  in  repair,  and  consequently,  where  a  ten-  C.  603. — Sed  vide  7  Taunt.  392. — 1  J.  B.  Moore, 

ant  from  year  to  year  is  sued  for  not  repairing,  an  100^  S.  C. — 2  Bla.  Rep.  1111. — Cast  cannot  be 

express  contract  must  be  stated  in  the  declaration,  supported  for  permissive  waste  against  a  mere 

and  proved  on  the  trial.    1  Marsh.  567.— 6  Taunt,  tenant  at  will.    1  New  Rep.  290. — 1  Saund.  323 b. 

See  more  fully,  ante,  vol.  i.  Index,  tit.  "  Watte.'" 
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BT  LAND-  ing  Qf  })|g  ggj^  promijie  and  undertaking,  and  during  the  continuance  of  hie 
▲oAxiTfT  said  tenancy,  to  wit,  on  the  day  and  year  first  above  mentioned,  and  from 
TEtfAirr.  ^Ijqq^q  m,(j|  QQ^  ypQQ  ^^  331^^  ^^^  wrongfully  and  unjustly  suffered  and  per- 
mitted the  said  messuage,  garden,  and  premises,  with  the  appurtenances*  to  be 
and  continue,  and  the  same  were,  for  and  during  ail  that  time,  ruinous  prostrate, 
foul,  and  in  bad  and  untenantable  repair,  order,  and  condition,  for  want  of  good 
and  needful  and  necessary  repairing,  cleansing,  and  amending  thereof.  And 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  he  the  said  defendant 
wrongfully  and  unjustly  yielded  and  delivered  up  to  the  said  plaintiff  the  said 
premises  so  ruinous,  prostrate,  broken  down,  foul,  and  in  bad  and  untenantable 
order,  repair,  and  condition  as  aforesaid,  contrary  to  his  said  promise  and  un- 
dertaking, to  wit|  at,  ^c,  (venue)  aforesaid. — [Jldd  the  foUowing  couni$.'\ 

B9e<md  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  dl&c* 

uaing  the  (ventie)  aforesaid,  in  consideration  that  the  *said  defendant  had  become,  and 
aTimum-"'  then  was,  tenant  to  the  said  plaintiff  of  a  certain  other  messuage,  garden,  and 
^^'^(''^  .  premises,  with  the  appurtenances,  he  the  said  defendant  undertook,  and  then 
[  *313  ]  find  there  faithfully  promised  the  said  plaintiff  to  use  the  said  last-mentioned 
messuage,  garden,  and  premises,  with  the  appurtenances,  in  a  tenant-like  and 
proper  manner,  for  and  during  the  continuance  of  the  said  last-mentioned  ten* 
ancy.  And  although  the  said  last-mentioned  tenancy  did  continue  and  endure 
for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid,  until  and 
upon,  &c.  {or  hitherto)  to  wit,  at,  6lc.  {venue)  aforesaid,  yet  the  said  defend- 
ant, not  regarding  his  said  last-mentioned  promise  and  undertaking,  but  coo- 
Iriving  and  fraudulently  intending  to  deceive  and  injure  the  said  plaintiff,  did 
not  nor  would,  during  the  continuance  of  the  said  last- mentioned  tenancy,  use 
the  said  last-mentioned  messuage,  garden,  and  premises,  with  the  appurte- 
nances, in  a  tenant-like  and  proper  manner ;  but  on  the  contrary  thereof,  he  the 
said  defendant,  during  the  continuance  of  the  said  last-mentioned  tenancy,  so 
improperly  behaved  and  conducted  himself  in  that  behalf,  and  used  the  said 
last-mentioned  messuage,  garden,  and  premises,  with  the  appurtenances,  and 
fte  trees  and  chattels  therein,  in  so  unteoant-like  and  improper  a  manner,  that 
by  reason  thereof  the  said  last-mentioned  messuage,  garden,  and  premises,  with 
(he  appurtenances,  to  wit,  on  the  day  and  year  first  aforesaid,  then  and  there 
became,  and  were,  and  still  are,  ruinous,  broken  down,  destroyed,  prostrated, 
foul,  miry,  and  greatly  dilapidated,  and  the  trees  of  the  said  plaintiff  growing  in 
and  upon  the  said  last-mentioned  premises,  then  and  there  became  and  were 
greatly  damaged  and  spoiled,  to  wit,  at  &c.  {venue)  aforesaid. — [If  plaintiff  Aas 
expended  any  numey  in  repairs,  add  an  arermcni  of  damage  to  that  effect^  and 
counts  for  money  paid  and  account  stated,  and  hreach,"} 

{b)  This  count,  founded  on  the  implied  contract,  this  count  will  suffice,  without  setting  out  the  agre»- 

ia  Buatainable  against  any  tenant,  however  short  xnvnly  which  may  be  given  in  evidence  to  'sapport 

his  interest,  Holt,  O.  N.  P.  2.-1  Martb.  Rep.  (67.  thi^  count.    2  Bam.  h  Cras.  273.—^  I>ow.  ftRy. 

—4  E^t,  154.— 4  T*  R*  S7S ;  and  though  there  be  622.  S.  C. _  See  a  former  not  takiafr  care  of  far> 

a  special  agreement  (which  is  to  be  the  basts  of  a  niture,  post,  S3S.    Tike  action  might  be  liraaMd  ia 

Ibtore  lease)  containing  several  obligations,  one  of  Ctut  tur  the  breach  of  duty. 
frhkh  is  to  keep  the  premises  in  tenantable  repair, 
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For  that  whereas,  before  aod  at  the  aeveral  timea  hereinafter  mentioiied.  the  By  tanut 
defendant  held  certain  preniiaea»  *with  the  appurtenances,  as  tenant  thereoff  landlord  on 
to  one  £.  F.  at  and  under  a  certain  yearly  rent,  to  wit,  &c.  payable  by  the  aaid  b^^t*^^' 
defendant  to  the  said  £.  F.  to  wit,  at,  dec.  (venue)  ;  and  thereupon  heretofore,  to  ^^"^ 

,  lonant 

wit,  on,  &C.  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff^  at  the  special  agamatiMjfk. 
instance,  d&c.  had  become  and  was  tenant  to  the  said  defendant  of  the  said  ^^^Ld- 
premises,  with  the  appurtenances  at  and  under  a  certain  yearly  rent,  to  wit,  &c.  '^"^^^ 
therefore  payable  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defend- 
ant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff,  during 
the  continuance  of  the  said  last-mentioned  tenancy,  to  indemnify  and  save 
harmless  the  said  plaintiff  from  and  against  the  payment  of  the  said  yearly  rent  so 
pajrabie  to  the  said  £•  F.  as  aforesaid,  and  from  and  against  any  distress,  or  action 
costs,  charges,  damages,  or  expenses,  which  should  or  might  be  made,  brought, 
arise,  or  happen,  for  or  by  reason  ef  the  non-payment  thereof.  And  although 
the  said  tenancy  of  the  said  plaintiff  was  and  continued  for  a  long  time  after 
the  making  of  the  said  promise  and  nndertakng  of  the  said  defendant, 
to  wit,  until  and  upon,  &c.  (or  thence  hitherto),  yet  the  said  plaintiff  in  fact 
saith,  that  the  said  defendant  not  regarding  his  said  last-mentioned  ^omise 
and  undertaking,  but  contriving  and  intending  to  defraud  (be  said  plaintiff  in 
this  behalf,  did  not  nor  would,  during  the  continuance  of  the  said  tenancy  of  the 
eaid  plaintiff  as  aforesaid,  indemnify,  or  save  harmless,  the  said  plaintiff  accord- 
ing to  his  said  promise  and  undertaking,  but  wholly  neglected  so  to  do,  to  wit, 
at,  &c.  (venue)  aforesaid,  and  by  reason  thereof,  after  the  making  of  the  said 
promise  and  undertaking  of  the  said  defendant,  and  during  the  continuance  of 
the  said  respective  tenancies,  and  whilst  the  said  plaintiff  occupied  aod  enjoy- 
ed the  said  premises  as  such  tenant  as  aforesaid,  to  wit,  on,  &c.  (day  ofdUirete 
«r  about  ii)  at,  d&c.  -(venue)  a  certain  distress  was  made  by  and  on  behalf  of 
the  said  E.  F.  on  certain  goods  and  chattels  of  the  said  plaintiff,  then  in  and 
upon  the  said  premises,  for  a  certain  sum  of  money,  to  wit,  the  sum  of  ;f — 
then  due  and  in  arrear  to  the  said  £.  F.  for  and  in  respect  of  the  said  yearly 
rent  so  payable  to  him  as  aforesaid,  and  by  means  of  the  premises  he  the  said 
plaintiff  was  not  only  put  to  and  suffered  great  trouble  and  inconvenience,  but 
^fas  forced  and  obliged  to  and  did  necessarily  pay  the  said  sum  of  £ — ,  to* 
aether  with  the  charges  of  (he  said  distress,  in  the  whole  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  ^ — ,  and  was  and  is,  by  means  of  the  premi- 
ses otherwise  greatly  injured  and  damnified,  to  wit,  &c.  (venue)  aforesaid. — 
fif  the  goode  were  sold  under  the  distress^  then  state  that  fact  accordingly, — 
Add  the  count  for  money  paid — account  elated — and  breach,] 

le)  As  to  dodaratiom  for  not  indemnifying,  aee  &  C.  769.  But  Case  will,  it  >oemt,  lie  in  all  cases, 

posL  S16>    A  stranger,  whose  goods   have  been  and  in  some  respects  is  the  roost  prererable  form  of 

Sftrmined,  and  who  has  paid  the  rent  in  money,  action.    See  Id.  689,  where  tee  a  form  in  Com  by 

mkj  reoover  the  amount  of  the  rent  so  paid  in  as-  a  lessee  against  his  assignee,  for  not  indemnif^ring 

■nnpsit,  on  the  common  count  for  money  paid.    8  against  repairs,  whereby  lessor  recovered  againsl 

TRSOS.    But  to  recover  damages  he  must  de-  *  lessee ;  and  see  a  form  m  Catti  post,  784.    See 

dara'spaciaHy)  see  11  East, «.    Assumpsit  is  not  also  a  form  in  Covtnantjw  breach  of  quiet  snjoy- 

iIm  raoiMiy  for  the  breach  of  a  promise  of  this  na-  ment,  post,  M9. 
iwa^  if  tba  demise  to  tha  tenant  be  by  deed.    6  B. 
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XMV.  ON  GUARANTEES. 


Op  &  pr^  For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  guarantee  or  about  it) 
aecoantabto  at,  &.C.  (venue)  in  coD8ideratioD(2)  that  the  said  plaintifT,  at  the  special  io- 
TOl/tTa  stance  and  request  of  the  said  defendant,  would  {here  set  out  the  termt  of  the 
Aird  person  guarantee  08  relates  to  the  contideration  for  it.  In  the  case  upon  which  tkU 
form  was  framed  it  was  thus)  [sell  and  deliver  to  one  E.  F.  on  credit,  all  such 
goods  as  he  the  said  E.  F.  should  have  occasion  for  and  require  of  the  said 
[  *315  1  plaintiff  in  *the  way  of  his  trade  and  business  of  a  hemp  merchant]  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
{here  set  out  the  defendanPs  promise^  which  in  the  case  upon  which  this  form, 
was  drown,  was  thus)  [to  be  accountable  to  the  said  plaintiff  for  whatever  goods 
he  the  said  plaintiff  should  sell  and  deliver  to  the  said  £.  F.  as  aforesaid.]  And 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of 
the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  (venue)  aforesaid  {here  aver  plaintiff  *s  performance  of  the  consideraHonf  and 
which  may  be  ihus^  mutatis  mutandis  sell  and  deliver  to  the  said  £.  F.  on  certain 
credit,  then  and  there  agreed  upon  between  the  said  plaintiff  and  E.  F.  certain 
goods  of  great  value,  which  he  the  said  E.  F.  then  and  there  had  occasion  for 
and  required  of  the  said  plaintiff  in  the  way  of  his  trade  and  business,  and  at 
and  for  certan  reasonable  prices  then  and  there  agreed  upon  by  and  between  (he 
said  plaintiff  and  the  said  E.  F.  (or,  if  no  stipulated  price^  «ay,  **at  and  for  cer- 
tain reasonable  sums  of  money,  amounting,  dtc/')  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the 'sum  of  ^ — of  lawful  money  of  Great  Britain, 
and  that  although  the  said  credit  and  the  time  for  payment  of  the  price  of  the 
said  goods,  by  the  said  E.  F.  to  the  said  plaintiff,  hath  long  since  elapsed,  yet  the 
said  E.  F.  hath  not  (although  he  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  d^c.  {venue)  aforesaid,  requested  by  the  said  plaintiff  so  to 
do(e)  as  yet  paid  to  him  the  said  sum  of  ^ — ^  or  any  part  thereof,  but  hath  hi- 

{d)  See  a  form,  1  Rich.  C.  P.  471.— t  Lord  tU  a,  b.— S  Campb.  tlS.— Veotr.  SSS.  SSS;  bot 

Raym.  10S5.    Whenever  the  defendant  ia  eoilor'  the  declaration  need  not  state  that  the  contract 

teralfy  liable  to  pay  for  goods,  &c.  furnished  to  a  was  in  writing.  1  Saund.  276,  n.  1  — 6  Bmgh.  259. 

third  person  (for  the  criterion  of  which,  see  2  T.  R.  iJ^^^  Rogers  «.  Warner,  8  Johns.  Rep.  119.  V 

80,  81.— S  Chit.  Com.  Law,  S18  to  322.— 1  Chit.    When  the  guarantee  continues,  see  12  Ea8t,2S7. 

CoL  8Ut.  tit  Fraudt).  •<  Vide  Leonard  o.  Vre-  2  Campb.  41S,  436—6  Biagh.  244, 276.— Chit,  juau 
denburg,  8  Johns.  Rep.  29.  ^  his  undertaking  must  Cont.  z05.— 3  Cliit.  Cona/Law,  323;  and  lor  con- 
be  in  writing  under  the  29  Car.  2.  c.  3.  s.  4,  and  struction  of  guarantees,  see  id.  322.    When  part? 
must  state   the  consideration  of  the  defendant's  ffuaranteeins  is  discharged  or  released.    3  Chit, 
undertaking,  6  East,  10—4'  B.  &  A.  595—6  J.  B.  Com.  Law,  324  to  327.-2  D.  &  R.  61  .—I  B  fc  C 
Moore,  86—1  Saund.  211  a ;  <l  Vide  Simpson  o.  10,  S.  C.  D.  &  R.  337.-2  SwanaL  190.— 4*  J.  b! 
Patton,  4  Johns.  Rep.  422.    Jackson  o.  Rayner,  12  Moore,  153.    How  far  a  surely  may  be  relieved,  3 
Johns.  Rep.  291.— 4  Cranch.  235.-5  Mass.  Rep.  Chit.  Com.  Law,  328  to  335. 
901  (1).  ^  and  the  declaration  must  be  special  as  (e)  Cro.  Jac.  500. — Cro.  Eliz.  85, 91.    2  Hen. 
above,  and  not  merely  for  goods  sold  and  delivered  Bla.  131.— 1  Stra.  88.    Sed  qv^tre,  if  it  be  tbe  ne^ 
to  the  defendant,  or  bargained  and  sold  to  him,  and  cossary  averment, 
delivered  to  a  third  person  at  his  request,  1  Saund. 


(1)  {  See  the  note  to  Ex  parte  Gardom.  15  Ves.  Jun.  286.  Am.  Ed.  1822.  3  Brod.  U  Bins.  14. 
Packard  v.  Richardson,  17  Mass.  Rep.  122.  } 

(2)  Where  the  guaranty  is  simultaneous  with  the  original  undertaking,  and  they  form  but  one  txana- 
Bction,it  is  unnecessary  to  state  the  consideration,  in  the  memorandum ;  the  consideration  passing  be- 
tween the  creditor,  and  the  principal  debtor,  is  alone  sufficient  to  support  the  promise  of  the  guarantv, 
and  may  be  prored  by  parol,  6  Jobas.  Rep.  29.    llJohns.  Rep.  221. 
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tlMrto(/)  whoUy  neglected  and  refused  so  to  do,  to  wit,  at,  dl&c.  (vemie)  afore-  ^^  <»vab- 
Mud,  of  all  which  said  premises  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  there  had  notice ;  yet  the  said  defendant  not  re- 
gardmg  his  said  promise  and  undertaking,  but  contriving  and  intending  to  de- 
ceive and  defraod  the  said  plaintiff  in  this  behalf,  hath  not  as  yet  accounted  to 
the  said  plaintiff,  or  paid  the  said  sum  of  money,  or  any  part  thereof,  for  the 
said  goods,  or  any  part  thereof  (although  he  the  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c*  {venue)  aforesiiid,  was  request- 
ed by  the  said  plaintiff  so  to  *do),  and  hath  hitherto  wholly  neglected  and  re-  [  *316  ] 
fused,  and  still  wholly  neglects  and  refuses  so  to  do,  and  the  said  sum  of  £ — 
still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  to  wit,  at,  d&c.  (venme) 
aforesaid. — [Jidd  such  special  counts  as  may  he  necessary^  varying  the  siaUment 
of  the  promisSf  and  of  the  averments^  so  as  to  nuet  the  evidence^  and  if  there  be 
any  doubt  whether  the  defendant  be  collaterMy  Uable^  add  counts  for  goods  bar- 
gained  and  sold^--and  sold  and  delioered-^money  had  and  received — and  an 
account  stated — and  breach  ] 

See  a  form  of  Declaration,  ante,  252*  On  & 

guarantee  to 
pay  the  debt 
^  -^^^^  of  a  third 

^^^^^^  person,  in 

oonsidera- 

XXY.  ON  PROMISES  TO  INDEMNIFY.  i^^ 


on  PRO- 

For  that  whereas  heretofore,  to  wit,  on,  d^c.  {date  of  bill)  at,  &e.  {venue)  in    ^"*'  ^^ 
consideration  that  the  said  plaintiff,  for  the  accommodation,  and  at  the  special  in-        rr. 

stance  and  request  of  the  said  defendant,  would  accept  a  certain  bill  of  ez-  Bv  acceptor 

change  in  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  ezdiangefor 

wit,  the  day  and  yehr  aforesaid,  and  made  and  drawn  by  the  said  defendant  on  the  accom- 

modation  of 

the  said  plaintiff,  *and  whereby  the  said  defendant  required  the  said  plaintiff  defendant, 
[two]  months  after  the  date  thereof,  to  pay  to  the  order  of  the  said  defendant  de^nTnlfAng 
the  sum  of  £[50]  as  for  value  reoeived(^},  and  would  deliver  the  same  so  ac-  pi«jntifl;&c. 
cepted  to  the  said  defendant,  in  order  that  he  the  said  defendant  might  nego-  [  *317  ] 
ciate  the  same  for  his  own  proper  use  and  benefit,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  [to  provide  money 
for  the  payment  of  the  said  bill  of  exchange  when  the  same  should  become 
doe  and  payable,  and]  to  indemnify  and  save  harmlesA  the  said  plaintiff  from 

if)  It  saemi  not  neoessuy  to  deny  apftyment  the  surety,  a  common  count  for  money  p<ud  is  sufli- 

by  the  third  person.     I  Sid.  178.—^  Rol.  738,  cient;  but  when  a  surety  has  not  actually  paid  the 

U  16*  debt  in  money,  but  has  only  given  security  for  it,  or 

(g)  See  other  forms  for  not  indemni^ng,  post,  he  has  sustained  any  costs  or  damageMhe  declara- 

S18  to  9tl.^l  Wentw.  288.  Plead.  A.  SS.    See  a  tion  should  be  special.  8  East,  169.  8 T.  B.  610.— 

similar  action  and  the  pleadings,  3  Wils.  346.  7  T.  R.  S04.— 11  East,  52.-6  Bingh.  299.    By 

A  contract  to  indenmify  is  generally  impliedf  as  declaring  specially,  a  sot-off  may  sometimes  be 

on  the  part  of  a  defendant  to  indemnify  a  person  avoided.    6  B.  &  A.  95. 

who  becomes  bail  for  him.  3  ViTils.  262 ;  or  a  surety        What  is  a  legal  damnification,  so  as  to  enable  a 

for  him  at  his  request,  2  T.  R.  105.-«7  T.  R.  568. —  surety  to  sue,  see  6  East,  693.— :3  Wils.  IS.-^l 

S  B.  &  P.  268;  or  a  broker  on  makins  a  distresf*,  Atk.  262;  and  as  to  how  far  a  surety  has  his  re- 

though  not  re^Iar.    4  Bingh.  74.    lithe  thing  to  medy  against  the  principal,  3  Chit.  Com.  Law, 

be  done  be  obviously  illegal,  no  contract  to  indem-  330 ;  of  the  remedies  by  one  surety  against  ano* 

nify  can  bo  implied,  bat  otherwise  where  the  act  is  ther.    3  Chit.  Com.  Iaw,  335. — 3D.  &R.  112. 

not  apparently  illegal.    8  T.  R.  186,  and  see  in  2  Swanst.  185. 

general  as  to  contracts  of  indemnity,  4  Bingh.  74.        {h)  The  bill  of  exchange  ma^  be  described  con- 
When  the  debt  of  the  principal  has  been  paid  by  cisely,  according  to  its  legal  efiect. 
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^"  any  lots  or  damage,  for  or  by  reason  of  his  acceptance  of  the  said  bill  of  ex* 
TO  iifDKM-  change  as  aforesaid.  And  the  said  plaintiff  avers,  that  he,  coilfiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  did  afterwards^  to  wit,  on^  d&c. 
the  day  and  .year  aforesaid,  at,  d&c.  {venue)  aforesaid,  accept  the  said  hilt  of 
•^change,  and  deliver  the  same  so  accepted  to  the  said  defendant  for  the  par- 
pose  aforesaid  ;  and  although  the  said  bill  of  exchange^  so  accepted  as  afore* 
said,  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue) 
aforesaid,  negociated  by  the  said  defendant  for  his  own  proper  use  and  benefit^ 
and  the  same  hath  long  since  become  due  and  payable,  to  wit,  at,  &c»  (venue) 
aforesaid ;  yet  the  said  defendant  not  regarding  his  said  promise  and  undertake 
ing,  but  contriving  and  fraudulently  intending,  craftily  and  subtly  to  deceive  and 
defraud  the  said  plaintiflf  in  this  behalf,  did  not  nor  would  [provide  money  for 
the  payment  of  the  said  bill  of  exchange  when  the  same  became  due  and  pay* 
able,  nor]  indemnify  or  save  harmless  the  said  plaintiff  from  any  loss  or  da- 
wage,  for  or  by  reason  of  his  acceptance  of  the  said  bill  of  exchange  as  aforesaid, 
but  wholly  neglected  and  refused  so  to  do;  by  means  and  in  consequence  where- 
of, the  said  plaintiff  as  such  acceptor  of  the  said  bill  of  ei^change  as  aforesaid,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c«  (venue)  aforesaid,  was 

called  upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  one 

the  holder  thereof,  the  said  sum  of  money  an  the  said  bill  of  exchange  specified, 
together  with  certain  interest  thereon,  and  the  costs  of  a  certain  action  before 
then  brought  in  the  court  of  our  lord  the  king,  before  the  king  himself  (i)  on 

r  *318  1  ^^  *said  bill  of  exchange,  by  the  said against  the  said  plaintiff!  io  the 

whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  ^ — of  lawful 
money  of  Great  Britain,  and  thereby  also  the  said  plaintiff  sustained  and  in- 
curred divers  costs  and  expenses,  amounting,  to  wit,  to  the  sum  of  £ —  in  and 
'  about  the  settling  and  putting  an  end  to  the  said  action ;  and  by  means  of 
the  said  several  premises  the  said  plaintiff  hath  been  and  Is  damnified  to  the 
amount  thereof,  to  Vit,  at,  &c.  (venue)  aforesaid. — [Add  another  count,  omtf- 
Hng  the  worde  beiteeen  brackets,  relative  to  the  defendanVs  providing  money  for 
the  payment  of  the  bUl,  and  if  only  one  count  be  desired^  then  it  may  as  tBelt  be 
framed  omitting  those  words. — Add  ail  the  money  counts^  and  account  stated^ 
tmd  common  breach^  applicable  to  those  counts.'] 

By  the  FoT  that  whercas,  heretofore,  to  wit,  on,  &c.  (dale  of  note  or  about  it)  at,  diLc. 
womU^ory  (^^nue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
note  made  quest  of  the  said  defendant,  and  for  bis  accommodation,  would  make  and  de- 
oommodai-  liver  to  one  T.  H.  his  certain  promissory  note  in  writing,  and  thereby  promise 
feodaiitffor  to  pay  to  the  said  T.  H.  or  order,  on  demand,  the  sum  of  £ —  as  for  value  re- 
'>^)'^^'  ceived  by  the  said  plaintiff,  of  the  said  T.  H.  he  the  said  defendant  undertook, 
(*).  '  and  then  and  there  faithfully  promised  the  said  plaintiff,  that  he  the  said  defend* 
ant  would  save  harmless  and  indemnify  the  said  plaintiff  against  the  payment 

(t)  If  the  defendant  was  arrested  state  the  fact  taxed  costs,  see  4  Taunt.  7. — Ry.  &  Moo.  C.  N. 

accordingly^  and  let  the  averment  of  damage  be  P.  419.— iS^ed  vide  I  Stark.  906. 
according  to  (he  fact.    All  these  costs,  &c.  are  re-        (k)  There  is  an  implied  promise  to  inderaniiy 

coverable.    1  Atk.SSS.— S  Wils.  IS.— 8  East, 59$.  in  this  case.    Ante,S16,  n.  (^). 
But  it  seems  the  plaintiff  cannot  recover  more  than 
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of  fba  lakl  iiiin  of  d —  in  the  -sftid  note  mentioned,  and  ail  charges  and  ex-  on 
penaes  he  should  bear,  sustain,  or  be  pot  onto,  by  reason  of  his  roalcing  and  to  tHDEM. 
delivering  of  his  said  note  to  the  said  T.  H«^ ;  and  the  said  plaintiff  in  fact  '^^^ 
aaith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c*  {venue)  aforesaid, 
did  make  his  certain  promissory  note  in  writing,  bearing  date  the  same  day  and 
year  aforesaid,  and  did  thereby  promise  to  pay  to  the  said  T,  H.  or  order,  on 
demand,  the  said  sum  of  £ —  as  for  value  received  by  the  said  plaintiff  of  the 
•aid  defendant,  and  that  he  the  said  plaintiff  did  deliver  the  said  *note,  so  made  r  «3i9  1 
by  him  as  aforesaid,  to  the  said  T.  H. ;  and  the  said  plaintiff  further  sailh,  that 
tibe  said  defendant,  not  having  saved  harmless,  and  indemnified  the  said  plaintiff 
against  the  payment  of  the  said  sum  of  £~^  in  the  said  note  specified,  by  the 
payment  thereof,  or  of  any  part  thereof,  to  the  said  T.  H. ;  and  the  said  sum 
of  money  being  wholly  unpaid,  he  the  said  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  d&c.  (venue)  was  compelled  and  obliged  to  pay,  and 
did  then  and  there  pay  to  the  said  T.  H.  the  said  sum  of  £ —  in  the  said  note 
mentioned  and  contained,  being  then  and  there  due  and  payable  by  virtue  of  the 
said  note,  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  d&c.  (venue)  aforesaid,  had  notice ;  nevertheless  the  said  defend* 
ant,  not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  yet  repaid 
to  the  said  plaintiff  the  said  sum  of  £ —  or  any  part  thereof,  nor  in  any  man- 
ner indemnified  him  on  account  of  his  having  paid  the  same,  (although  so  to  do 
be  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  of- 
tentimes since  hath  been  requested  by  the  said  plaintiff,  to  wit,  at,  die.  {venue) 
aforesaid,)  but  hath  hitherto  wholly  neglected  and  refused,  and  still  doth  negieci 
and  refuse  so  to  do,  to  wit,  at,  dz^c.  {venue)  aforesaid(/). — [Md  the  money 
eounie^  account  siaied^  mul  breach,']^ 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {teste  of  mrit)  a  certain  writ  of  Fbriiotiii- 
our  said  lord  the  king,  called  a  [lum omittas ^capias  ad reepondendumf'] directed  bail  tothe 
to  the  sheriff  of  ^— -,  was  issued  out  of  the  court  of  our  said  lord  the  king  of  f^^^ooQl 
the  bench  at  Westminster,  in  the  county  of  Middlesex,  by  which  said  writ  our 
said  lord  the  king  commanded,  d&c.  [set  out  the  wriU  the  indorsement  for  baelf 
ike  delivery  to  the  sheriffs  and  the  arrest^  us  post^  446,  Declarations  in  Debt  on 
BaiUbonds,']    And  thereupon,  afterwards,  and  before  the  return  of  the  said  writ, 
on,  6lc.  {date  of  bail-bond)  at,  &c.  {venue)  in  consideration  that  the  said  plain- 
tiff, at  the  special  instance  and  request  of  the  said  defendant  would,  together 

(/)  If  a  plaintiff  has  suatained  asjr  speeial  da-  ezpcnsea  or  incurred  a  loss  beyond  the  amoant  of 

Boage,  ii  should'be  here  inserted,  see  ante)  816.  the  debt,  or  money  for  which  he  became  bound  for 

(si)  Bee  S  Wib.  SSt.— 2  Bl.  Rep.  794.    Bail  the  defendant ;  and  where  a  surety  takes  a  boad 

may  recover  aj^ainst  the  principal  any  expenses  or  other  specific  security  from  his  principal,  he  can- 

they  may  have  mcorred  in  taking  him  into  castody  not  resort  to  the  count  for  money  paid  on  (he  ioH 

for  the  purpose  of  surrendering  htm.    5  Esp.  N.  plied  assmnpsit.    f  T.  R.  100, 104.— 8  Taunt.  SCi6. 

P.  C.  m.Sed  ouie  1  C.  ft  P.  434.    But  it  is  — «J.  B.  Mooro,41I,  8.  C— Chitty  iun.  Cont. 

a  general  rule,  that  to  support  the  common  count  180.    See  a  form,  for  not  indemnifying  bail  below, 

for  money  paid,  the  defendant  must  have  been  4  B.  &  A.  4S6.    In  assumpsit  for  not  mdemnifying 

originally  tiable  to  the  debt,  or  money  pMud  by  the  bail  an  avennent  that  judgment  was  recovered 

plautiff.    1  M*Clel.  48, 16.    Therefore  it  is  proper  against  plaintiff,  in  Michaelmas  Term,  and  evidence 

to  declare  spedally  on  the  implied  contract  to  in-  that  the  judgment  was  in  Hilary  Term,  is  no  vari- 

Anuufyt  M  above.    Where  (he  surety  has  paid  ance.    4  B.lt  A.  436 ;  and  see  3  B.  h  C,  f. 
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ON  with  one  J.  T.  become  bail  and  luiety  for  him  the  said  defendaat,  and  woukl« 
TO  iwDCM-  as  such  bail  and  suretjv  seal,  and  as  his  act  and  deed  deliver  to  the  said  R.  B. 
zrirr.  ^  ^^^^  sheriff  as  aforesaid,  hid  certain  writing  obligatoiy,  commonly  called 
a  bail-bond,  in  the  penal  sum  of  £ —  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  sheriff,  with  a  condition  to  the  said  writing  obliga- 
tory subscribed,  that  if,  &c.  [Kere  $ei  oui  the  condUum  vwbatim]  he  the  flnid 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaiotifi^ 
that  he  the  said  defendant  would  perform  the  said  condition  of  the  said  writing 
obligatory,  and  save  harmless  and  indemnify  the  said  plaintiff  from  all  paym^itSt 
damages,  costs,  and  expenses,  which  he  the  said  plaintiff  should  or  might  incur* 
bear,  pay,  sustain,  or  be  put  unto,  by  reason  or  by  means  of  his  so  becoming  bail 
and  surety  for  the  said  defendant  as  aforesaid ;  and  the  said  plaintiff  in  fact 
saith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defen* 
dant,  did  afterwards,  to  wit,  on  the  said,  d&c  at,  dcrC.  (venue)  aforesaid,  seal, 
and  as  his  act  and  deed  deliver  to  the  said  R.  B.  as  such  sheriff  as  aforesaid  ; 
the  said  writing  obligatory,  called  a  bail-bond,  conditioned  as  aforesaid,  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not 
nor  would  appear  before  the  said  justices  of  the  bench  of  our  said  lord  the  king 
at  Westminster  aforesaid,  in  eight  days  of  the  Purification  aforesaid,  in  the  said 
condition  mentioned,  to  answer  to  the  said  I.  L.  and  W.  £•  in  the  said  plea  in 
the  said  condition  mentioned ;  according  to  the  form  of  the  said  condition,  by 
reason  whereof  the  said  writing  obligatory  became  forfeited,  and  the  said  plain- 
tiff thereby  became  liable  to  the  said  sheriff  in  the  said  penal  sum  of  ^ — ;  and 
thereupon  the  said  R.  B.  as  such  sheriff  as  aforesaid,  afterwards,  to  wit,  on,  &c.  at, 
dl&c.  at  the  request,  costs,  and  charges  of  the  said  I.  L.  and  W«  E.  the  plaintifis  in 
the  said  suit,  by  an  indorsement  on  the  back  of  the  said  writing  obligatory,  duly 
assigned  the  said  writing  obligatory  to  the  said  I.  L.  and  W.  £.    And  the  said 

plaintiff  further  saith,  that  thereupon,  afterwards,  to  wit,  in Term,  in  the 

year  of,  d&c.  a  certain  action  was  commenced  and  prosecuted  on  ^e  said  bail- 
bond,  in  the  said  court  of  our  said  lord  the  king  of  the  bench  aforesaid,  at 
Westminster  aforesaid,  by  and  at  the  suit  of  the  said  L  L.  and  W.  £  as  such 
assignees  of  the  said  R.  B.  so  being  such  sheriff  as  aforesaid,  against  him  the 
said  plaintiff,  and  such  proceedings  were  thereupon  had  in  the  said  last-mention- 
ed action  in  the  said  court,  that  afterwards,  to  wit,  on,  &c*  at.  Ice.  (eeftve) 
aforesaid,  he  the  said  plaintiff,  as  such  bail  or  surety  for  the  said  defendant  as 
aforesaid,  in  order  to  prevent  any  further  proceedings  in  the  said  action  so  com- 
menced and  prosecuted  against  him,  was  called  upon,  and  forced  and  obliged 
to  pay  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  as  and  for  the  debt  for 
which  the  said  aciion  was  so  commenced  and  prosecuted  as  aforesaid,  and  also 
another  sum  of  £ —  as  and  for  the  costs  of  the  said  action,  so  commenced  and 
prosecuted  as  aforesaid,  against  the  said  plaintiff,  by  the  said  I.  L.  and  W.  £• ; 
and  also  he  the  said  plaintiff,  by  means  of  the  premises,  was  forced  and  obliged 
to  incur  and  sustain  great  costs,  charges,  and  expenses,  amounting,  in  the 
whole,  to  a  large  sum  of  money,  to  wit,  d&c.  in  and  about  the  defence  of  the 
said  action,  so  commenced  and  prosecuted  against  him  as  aforesaid,  and  in  and 
about  the  settling  and  putting  an  end  to  the  said  action  as  aforesaid,  to  wit,  at. 
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4&G.  aforesaid^  of  all  which  said  premiaes  the  aaid  defendant  aflerwarda,  to  wtt,    ^^  ^^^ 

on,  d6C.  at«  &c.  (vewiu)  aforesaid,  had  notice ;  jet  the  said  defendant^  disre*  ivDEKNcrr. 

garding  his  said  promise  and  undertaking,  so  by  him  made  as  aforesaid,  and 

contriving  and  intending  to  injure  the  said  plaintiff,  did  not  nor  would  save 

harmless  or  indemnify  the  said  plaintiff  from  the  said  payments,  damsges,  costs, 

charges,  and  expenses,  so  by  the  said  plaintiff  incurred  as  aforesaid,  but  hath 

hitherto  wholly  refused  and  neglected,  and  still  neglects  and  refuses,  to  wit,  at, 

&c  (venue)  aforesaid. — [Second  count  more  genenU  than  ikefiret^  ataiing^  thai 

in  eoneideriUion  thai  the  plaitUiff  *vfould  sealj  and  a»  hie  act  and  deed  delwer  [  *321  ] 

a  certain  haU^hond^  conditioned  for  the  appearance  of  the  said  defendant^  on^ 

^f .  he  the  said  defendant  undertook^  4*^*  ^o  indemnify^  ^c* ;  and  then  proceed  ^  ^^^^^ 

as  in  first  count*]  againat 

*^  -*  landlord,  for 

not  indem- 

See  a  form  of  declaration,  ante,  313-  J^St  w- 

ment  of 
ground- 
""•#•"•  rcnU 

XXVI.    ON  PROMISES  TO  MARRY.  uisItVo 

MAXRT. 

For  that  whereas  heretofore,  to  wit,  on,  dzrC.  {any  day  about  the  time  of  For  not 
the  promise^  or  before  iUle  of  declaration)  *at,  &c.  (ventie,)  in  consideration  i^(n)'. 
that  the  said  plaintiff  being  then  and  there  sole  and  unmarried,  at  the  spe*  ^^\^^^^ 
cial  instance  and  request  of  the  said  defendant,  had  then  and  there  under-  upon  re- 
taken, and  faithfully  promised  the  said  defendant  to  marry  him  the  said  defen-  ?  «322  1 
dant,  when  she  the  said  plaintiff  should  be  thereunto  aAerwards  requested, 
he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  marry  the  said  plaintiff,  when  he  the  said  defendant  should  be  there* 
unto  aAerwards  requested.     And  the  said  plaintiff  avers,  that  she,  confiding  in 

(n)  Seo  other  forms  in  PI.  A.  47, 99.— 2  Rich,  dence  from  which  a  jurv  might  infer  a  promise  to 
0.  P.  12S.— t  Wentw.  487  lo  492,  and  Index  to  vol.  marry  generally,  1  Stark.  82. 
n.  This  acdcm  is  sustainable  only  where  the  con-  In  an  action  for  breach  of  promise  of  marriage, 
tract  to  marry  is  mutual,  1  Roll.  Ah.  22. 1.  5. — 1  the  promises  declared  on  were,  first,  to  marry  on  re- 
Sid.  180. — 1  Lev.  147. — Oarth.  467^ — ^Freem.  96.  quest ;  second,  the  like,  assigning  for  breach  that 
But  though  one  of  the  parties  be  an  infant,  yet  the  tne  defendant  had  married  another ;  thirdly,  lo  mar* 
contract  to  marry  will  be  obligatory  on  the  other  ry  within  a  reasonable  time,  and  lastly,  to  marry 
side,  2  Stra.  937.— Bac.  Ab.  Infant.— {  Willard  «.  cenerally.  The  proof  was  that  defendant  bad  said 
Stone,  7  Cow.  Rep.  22.  } — ^The  action  is  sustain-  he  would  marrv  the  plaintiff  in  July — held,  that  not^ 
able  bj  a  man  against  a  woman.  Garth.  467.— 1  withstanding  this  variance,  the  jury  were  warranted 
Salk.  iL — 5  Mod.  511.  But  an  executor  cannot  by  the  evidence  in  inferring  a  promise  to  marry  ge« 
me,  2  M.  &  S.  408.  It  is  not  necessaiy  that  the  nerally,  and  that  the  plaintiff  was  entitled  to  reco* 
time  of  marriage  should  be  specified.  Cfarth.  467.  ver  on  the  last  count  of  the  declaration,  1  M.  &  P. 
A  promise  to  marry  is  not  within  the  Statute  of  2S9. 

Frauds,  1  Stra.  34. — 1  Ld.  Raym.  316.^— Bui.  N.  To  support  the  action,  if  the  defendant  has  not 

P.  280,  ofc— 3  Lev.  65.  »emb.  cont.    Nor  need  it  married  another,  there  must  be  evidence  of  an  offer 
be  stanped,  2  Stark.  361.    It  is  necessary  to  shew  '  to  marry  on  the  part  of  the  plaintifi^  and  a  refusal 

mntoal  promises  in  the  declaration.    If'^the  pro-  by  the  Defendant,  but  if  the  plauitiff's  father  go  to 

■use  were  to  marry  on  a  particular  day,.it  should  the  defendant  and  ask  him  it  he  means  to  fuuu  Us 

be  so  described  in  one  count,  as  post,  Sn24.— What  engagemenu  to  his  dauchter,  and  he  reply  "  oer- 

request  is  sufficient,  see  1  Ld.Raym.  387.  tainly  not."  this  will  suffice. — 2  Car.  &  P.  634i^-' 

As  to  the  evidence  where  the  promise  of  the  See  2  D.  It  R.  66.    A  bill  in  equity  ties  to  eea|^ 

man  was  proved,  and  no  actual  promise  of  the  the  defendant  to  disclose  whether  he  promised  to 

woman,  eyidence  of  her  carrying  herself  as  con-  marry.    For.  Exch.  Rep.  42. 

senting  and  approving  his  promise,  was  held  sufil-  If  the  intended  husband  or  wife  turn  out  on  in- 

eient,  3  Salk,  16^—1  Salk.  24,  n.  b.— 2  Car.  &  P.  ouiry  to  be  of  bad  character,  that  is  a  legal  defence 

663.— And  where  A.  stated  to  the  father  of  the  tor  the  other  party,  Holt,  C:  N.  P.  161.— 4  £sp. 

plaintifi  that  he  had  pledged  himself  to  marry  his  Rep.  256.— 1  Car.  &  P.  360.    And  as  to  what  may 

daughter  in  six  months,  or  in  a  month  after  Christ-  be  shown  in  mitigation  of  damages,  Id.  and  fee  as 

sb  that  proof  varied  from  the  promises  to  damages,  1  Yo.  &  Jerv.  477. 


,  although 
laid'  in  the  special  countS)  it  was  considered  evi- 

Yoh.  IL  32 
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OK  PRO-     the  said  protnifle  and  undertaking  of  the  said  defendant*  hath  always  from  thence 

MI8CI  TO  r  .  ^  » 

MABAT.  hitherto  remained  and  continued,  and  still  is,  sole  and  unmarried*  and  hadi  been, 
for  and  during  all  the  time  aforesaid,  and  still  is(o),  ready  and  willing  to  marry  him 
the  said  defendant,  to  wit,  at,  dec  (venue)  aforesaid,  whereof  the  said  defendant 
hath  alwaystbere  had  notice*.  And  although  the  said  plaintiff  after  the  making 
of  the  said  promise  and  undertaking  o£  the  said  defendant,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  requested  the  said  defendant  to  marry 
the  said  plaintiff,  yet  the  said  defendant  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive  and 
injure  the  said  plaintiff  in  this  respect,  did  not  nor  would,  at  the  said  time  when 
he  was  so  requested  as  aforesaid,  or  at  any  time  before  or  afterwards,  marry 
the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  doUk 
neglect  and  refuse  so  to  do,  to  wit,  at,  dz.c.  (venue)  aforesaid. 

SMond  If  ike  defendanl  have  married  another  woman^  no  request  need  heaverred^  but 
^Siurryi^  the  count  i$  OS  the  liut  as  far  aa  the  asterisk^  except  in  omitting  (he  ttatemieni 
J^^'x"^^  that  the  plaintiff  '*  still  is  ready  to  inarry  defendant,''  and  then  concludes  to$l& 
the  foUovnng  allegation : — Yet  the  said  defendant  not  regarding  his  said  pro* 
mise  and  undertaking,  but  contriving  and  intending  to  deceive  and  injure  the 
said  plaintiff  in  this  behalf,  after  the  making  of  his  said  promise  and  undertak- 
ing, to  wit,  on,  d&c.  at,  &.c.  (venue)  aforesaid,  wrongfully  and  injuriously  mar- 
ried a  certain  other  person,  to  wit,  one contrary  to  his  said  last-mentioned 

promise  and  undertaking  so  by  him  made  as  aforesaid,  to  wit,  at,  d&c.  (venue) 
aforesaid. 

Third  count,  And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &lc* 
ik^reMOM."*  (i^entie)  aforesaid,  in  consideration  that  the  said  plaintiff  being  then  and  there 
bl«  time.  unmarried,  at  the  like  special  instance  and  request  of  the  said  defendant,  had 
then  and  there  undertaken  and  faithfully  promised  the  said  defendant,  to  marry 
him  the  said  defendant,  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  marry  her  the  said  plaintiff  in  a  reason- 
able time  then  next  following.  And  the  said  plaintiff  avers,  that  she,  confiding  , 
[  *323  1  in  ^^^  ®^^^  last-mentioned  promise  and  undertaking  *of  the  said  defendant,  hath 
always  hitherto  remained  and  continued,  and  slill  is  sole  and  unmarried,  and 
hath  been,  for  and  during  all  the  time  last  aforesaid,  and  still  is,  ready  and  will- 
ing to  marry  the  said  defendant,  to  wit,  at,  &c.  (rtnue)  aforesaid,  whereof  the 
said  defendant  hath  always  had  notice(9) ;  and  although  a  reasonable  time  for 
the  said  defendant  to  marry  her  the  said  plaintiff  bath  elapsed  since  the  making 
of  the  said  last-mentioned  promise  and  undertaking  of  the  said  defendant,  and 
althou^  the  said  plaintiff,  after  such  reasonable  time  had  elapsed,  to  wit,  od« 
^c.  (day  of  request,  or  about  it)  at,  &c.  (ventu)  aforesaid,  requested  the  said 
defendant  to  marry  the  said  plaintiff.  Yet  the  said  defendant,  not  regarding  his 
said  last-mentioned  promise  and  undertaking,  but  contriving  and  fraudulently 

(o)  At  to  this  allegation,  see  2Keb.  S65j  883.  fendant's  haTins  had  this  notice,  but   it  ihouid 

{ p)  Sec  form,  Morg.  142.  seem  that  it  ought  to  state  it,  or  cist  a  request  to 

Iq)  This  count  has  been  held  good  after  ver-  marry,  or,  a  special  refusal  to  marry,  otherwise  it 

fdict  where   it  oynittiid  the    statement  of  the  de»  would  be  bad  on  special  demurrer,  2  D.  It  R«  56. 
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intending  craAily  and  subtly  to  deceive  and  injure  the  said  platntiflf  in  this  be-     ^^  '*<>- 
half,  did  not  nor  would,  within  such  reasonable  time  as  aforesaid,  or  when  so     MAimr. 
requested  as  aforesaid,  or  at  any  other  time,  marry  the  said  plaintiff,  but  hath  hi- 
therto wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &.C.  (vetute)  aforesaid. 
^^[If  defendant  heu  made  a  special  refusal  to  marry^  insert  a  count  stating  the 
foci,  see  2  D.  ^  R.  65.] 

And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &.c.  Fourth 
(venue)  aforesaid,  in  consideration  that  the  said  plaintiff  being  then  and  there  ^^^  ^Ln. 
sole  and  unmarried,  at  the  like  special  instance  and  request  of  the  said  defend-  ^^^^xCn- 
ant,  had  then  and  there  undertaken  and  faithfully  promised  the  said  defendant  to 
marry  the  said  defendant,  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  marry  the  said  plaintiff.  And  the  said 
plaintiff  avers,  that  she,  confiding  in  the  said  last-mentioned  promise  and  under- 
taking of  the  said  defendant,  hath  always  from  thence  hitherto  remained  and 
continued,  and  still  is,  sole  and  unmarried,  and  hath  been,  for  and  during  all  the 
time  last  aforesaid,  and  still  is,  ready  and  willing  to  marry  the  said  defendant,  to 
wit,  at,  dtc.  {venue)  aforesaid  ;  and  although  a  reasonable  time  for  the  said  de- 
fendant to  marry  the  said  plaintiff  hath  elapsed  since  the  making  of  the  said 
last-mentioned  promise  and  undertaking  of  the  said  defendant,  and  although 
the  said  plaintiff,  after  the  making  of  the  said  last-mentioned  ^promise  and  un-  [  ^324  ] 
dertaklng  of  the  said  defendant,  to  wit,  on,  &c.  {day  of  request,,  or  about  it)  at, 
&c.  {venue)  aforesaid,  requested  the  said  defendant  to  marry  her  the  said  plain- 
tiff, yet  the  said  defendant,  not  regarding  his  said  last- mentioned  promise  and 
undertaking,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  injure  the  said  plaintiff  in  this  respect,  did  not  nor  would,  at  the  said 
time  when  he  was  so  requested  as  last  aforesaid,  or  at  any  time  before  or  after- 
wards, marry  the  said  plaintiff,  but,  on  the  contrary  thereof,  he  the  said  defend- 
ant, at  the  said  time  when  he  was  so  requested  as  last  aforesaid,  wholly  re- 
fused then  and  there  to  marry  her  the  said  plaintiff,  to  wit,  at,  d&c.  (ventie) 
aforesaid. — [If  there  has  been  any  pTromise  to  marry  at  a  particular  time  or  place^ 
add  a  count  to  meet  same^  and  see  next  precedent.'^     To  the  damage,  d&c. 

For  that  whereas  heretofore,  to  wit,  on,  d&c.  {day  of  promise,  or  about  it,)  to  To  miiTrjat 
wit,  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff  being  then  and  there  Umt^i )"  ^ 
sole  and  unmarried,  at  the  special  instance  and  request  of  the  said  defendant, 
had  then  and  there  undertaken,  and  faithfully  promised  the  said  defendant  to 
marry  the  said  defendant,  in  [the  latter  part  of  February  then  next],  {stating  the 
Ume  agreed  on,  according  to  the  fact),  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  marry  the  said  plaintiff,  in  [the 
latter  part  of  February  then  next.]  And  the  said  plaintiff  avers,  that  she,  confi- 
ding in  the  said  promise  and  undertaking  of  the  said  defendant  in  [the  latter 

(r)  A  promise  to  marry  generally,  is  in  point  of  1  Stark.  82.— M.  &  R.  C.  N.  P.  239.— Ante,  326, 
law,  a  promise  to  marry  wiuitn  a  reasonable  time,    note  (n). 

(1)  Whether  the  promise  to  marry  is  tpecialf  as  *<  after  the  death  of  the  defendant's  father,"  it  should 
in  general  be  declared  on  with  proper  averments,  ■  Alchinson  v.  Baker,  2  Peake's  Rep.  103 ;  Chit,  jun, 
enXJontr.  2d  edit.  4$$.  i         »  ^    .» 
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ox  PRo«  p^  of  February  next],  after  making  of  the  said  promise  and  uadertakiog  of 
the  said  defendant,  and  before  and  ever  since,  to  wit,  at,  d&c.  (venue)  aforesaid, 
was  and  hath  been  ready  and  willing  to  marry  the  said  defendant,  whereof  the 
said  defendant  then  and  there  had  notice.  Tet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving,  and  fraudulently  intending 
craftily  and  subtly  to  deceive  and  injure  the  said  plaintiff  in  this  respect,  did  not 
nor  would,  in  [the  said  latter  part  of  February  next,]  after  the  making  of  bis 
said  promise  and  undertaking,  or  at  any  time  before  or  afterwards,  marry  the 
said  plaintiff,  but  hath  hitherto  wholly  neglected,  and  still  doth  neglect  so  to  do, 
and  afterwards,  to  wit,  on,  &c.  {day  of  refusal^  or  about  t<),  at,  &c.  (venue) 
aforesaid,  wholly  declined  and  refused  to  marry  the  said  plaintiff,  and  wholly  dia*- 
chaiged  her  from  performing  her  said  promise  and  undertaking,  to  wit,  at,  &c. 
(venue)  aforesaid* 


?Jf;i"  XXVII.   ON  PROMISES   TO  SERVE  AND  EMPLOY. 


PLOY. 


For  not  re-      For  that  whereas  heretofore,  to  wit,  on,  dzrC.  (day  ofpromUej  or  about  t<),  at* 
hi!!I?fer-     ^^'  (v^v^)  io  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
wt  into      request  of  the  said  defendant,  had  then  and  there  agreed  with  the  said  d^ndant 
■•nrice(o).    to  enter  into  the  service  of  the  said  defendant  as  a  [lady's  maid,]  and  to  serve 
[  *825  ]  the  said  defendant  in  that  capacity,  *at  certain  wages,  after  the  rate  o££ —  a 
year,  to  be  therefore  paid  by  the  said  defendant  to  the  said  plaintiff,  during  her 
continuance  in  such  service,  she  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  receive  her  into  the  service  of  the 
said  defendant  in  the  capacity  aforesaid,  and  to  retain  and  employ  her  in  such 
service  at  the  wages  aforesaid.    And  the  said  plaintiff  avers,  that  she,  confiding 
in  the  said  promise  and  undertaking  of  the  said  defendant,  hath  always  been 
ready  and  willing  to  enter  into  the  service  of  the  said  defendant,  in  the  capacity 
aforesaid,  and  to  serve  her  the  said  defendant  in  that  capacity  for  the  wages 
aforesaid.     And  although  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and 
year   aforesaid,  at,  d&c.  (venue)  aforesaid,  requested    the  said  defendant  to 
receive  the  said  plaintiff  into  the  service  of  the  said  defendant,  in  the  capacity 
aforesaid,  and  to  retain  and  employ  her  in  such  service  at  the  wages  aforesaid  ; 
yet  the  said  defendant,  not  regarding  her  said  promise  and  undertaking,  but  con* 
triving,  and  fraudulently  intending,  craftily  and  subtly  to '  deceive  and  defiraiid 
the  said  plaintiff  in  this  behalf,  did  not  nor  would,  at  the  said  time  when  she 
so  requested  as  aforesaid,  or  at  any  time  afterwards,  receive  the  said  plaintiff  i 
to  the  service  of  the  said  defendant,  or  retain  or  employ  her  in  such  service,  aC 
the  wages  aforesaid^  or  otherwise  howsoever,  but  wholly  neglected  and  refused 
to  do :  whereby  the  said  plaintiff  not  only  lost  and  was  deprived  of  all  the  pro* 

(o)  Bee  notes,  ante,  74 ;  Bee  other  precedents.  S  be  ipecia),  t  East,  146.^— Cowp.  4S7.— 4  Esp.  Rep. 
Wentw.  605  to  6Sl.~In<lex  to  vol.  ti.  Where  the  77.—< ^  See  precedents  for  turning  away,  or  eeaa- 
Mrvica  has  been  actually  peiibnned,  the  declara*  ing  to  empIol^  after  commencement  or  tenrioa,  I 
tion  nay  be  for  work  and  labor  generally,  Fits.  Gale,  72.  2  Crom.  M.  k  Roe.  64.  S.  C. ;  1  Cnm. 
aOa^^Bot  where  the  defendant  has  refosedto  em-  M.  h  Rof.  20;  6  Car.  k  P.  16.  > 
ploy  the  plamtiff,  the  declaration  must  in  general 
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fits  and  emoluments  which  might  and  would  otherwise  have  arisen  and  accrued 
to  her  from  entering  into  the  sendee  of  the  said  defendant,  but  also  lost  and  was 
deprived  of  the  means  and  opportunity  of  being  retained  and  employed  by  and 
in  the  service  of  divers  other  persons,  and  remained  and  continued  wholly  out 
of  service  and  unemployed  for  a  long  space  of  time,  to  wit,  for  the  space  of 
three  months  then  next  following,  and  was  and  is  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  &c.  (venue)  aforesaid,  dzrc. — [Jidd  counU  for  work  and 
laboTf  aeeount  Btated^  and  breach,'} 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  making  his  By  a  man- 
promise  and  undertaking  hereinafter  next  mentioned,  was  master  and  command-  si^e^ng*' 

er  of  a  certain  ship  or  vessel  called  the which  said  ship  or  vessel  was  then  ^ts^f^" 

lying  and  being  at  ^— -  in  the  West  Indies,  and  bound  on  a  voyage  from  thence  onboard  de- 
to  the  port  of  London ,  to  wit,  at,  &c.  (venue).     *And  whereas  also  the  said  ship,  and 
defendant,  so  being  master  and  commander  of  the  said  ship  or  vessel  as  afore-  Cu^wL^^ 

said,  heretofore,  to  wit,  on  the day  of in  the  year  of  our  lord [  *326  ] 

at  —  in  the  West  Indies,  that  is  to  say,  at,  d&c.  (venue)  in  consideration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de- 
ibndant,  would  enter  into  and  on  board  of  the  said  ship  or  vessel,  and  would  go 
the  said  voyage  as  boatswain  therein,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  suffer  and  permit  him  so  to  do, 
and  to  pay  him  the  sum  of  £ —  three  days  afler  the  arrival  of  the  said  ship  or 
vessel  in  the  said  port  of  London.  And  the  said  plaintiff  avers,  that  he,  confid- 
ing in  the  said  promise  and  undertaking  of  the  said  defendant,  did  afterwards, 

to  wit,  on  the  same  day  and  year  aforesaid,  at aforesaid,  to  wit,  at,  d&c. 

{venue)  aforesaid,  enter  into  and  onl)oard  of  the  said  ship  or  vessel,  and  did  go 
and  proceed  a  part  of  the  said  voyage  as  boatswain  therein,  and  was  ready  and 
willing  to  go  and  proceed  therein  the  remainder  of  the  said  voyage,  to  wit,  at, 
d&c.  (venue)  aforesaid,  whereof  the  said  defendant  then  and  there  had  notice  ; 
yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  in  man- 
ner aforesaid  made,  but  contriving  and  fraudulently  intending,  craftily  and  subt^ 
ly  to  deceive  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  suf- 
fer or  permit  the  said  plaintiff  to  go  or  proceed  the  remainder  of  the  said  voy- 
age as  boatswain  in  and  on  board  of  the  said  ship  or  vessel  as  aforesaid,  but 
wholly  neglected  and  refused  so  to  do ;  and  on  the  contrary  thereof,  he,  the 
■aid  defendant,  after  the  making  of  his  said  promise  and  undertaking  aforesaid, 
and  whilst  the  said  shipper  vessel  was  proceeding  on  her  said  voyage  from     '  '  ■ 

aforesaid,  to  wit,  on  the day  of in  the  year  aforesaid,  on  the  high 

seas,  to  wit,  at,  &c.  (venue)  aforesaid,  wrongfully  and  unjustly,  without  the  li* 
cense  and  consent,  and  against  the  will  of  the  said  plaintiff,  caused  and  com- 
pelled the  said  plaintiff  to  go  from  and  out  of  the  said  ship  or  vessel  called  the 
in  and  on  board  a  certain  other  ship  or  vessel  in  his  majesty's  service, 
and  there  left  the  said  plaintiff,  and  caused  him  to  be  detained  and  prevented 
from  returning  to  the  ship  or  vessel  called  the  —  whereby  the  said  plaintiff 
was  hindered  and  prevented  from  going  or  proceeding  the  remainder  of  the 
said  vojrage  in  and  on  board  of  the  said  last-mentioned  ship  or  vessel ;  nor  did 
the  said  defendant,  within  three  days  after  the  arrival  of  the  said  last-mentioned 
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BY  SAILOR  fiiip  or  vessel  in  the  |>ort  of  London  aforesaid*  or  at  any  time  afterwards  (aU 

TOR    KOT         ,,-  ,  IV  I  -3  /•    ^  ■  ^ 

EMFLoy'-     though  often  requested  so  to  do),  pay  the  said  sum  of  x —  or  any  part  thereof. 


INO. 


to  the  said  plaititiflf,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do« 
whereby  the  said  plaintiff  not  only  lost  and  was  deprived  of  all  the  profit,  bene- 
fit, and  advantage  which  might  and  would  have  arisen  and  accrued  to  him  from 
going  and  proceeding  the  remainder  of  the  said  voyage  in  and  on  board  of  the 
said  last- mentioned  ship  or  vessel,  but  also  suffered  great  hardship  and  incon- 
venience, and  was  put  to  great  charge  and  expense  of  his  monies,  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  ^100,  in  and  about  the  procuring 
of  a  passage  home  to  the  port  of  London  aforesaid,  to  wit,  at,  d&c.  (venae)^ 
aforesaid. — [Jidd  a  cowU  upon  an  executed  consideration^  common  cowU  for 
geamen^B  wageSf  as  anie,  66,  work  and  la^r^  money  paid,  account  stated^  and 
breach.^ 

By  t  do-  For  that  whereas  heretofore,  to  wit,  on,  d&c.  {day  of  entering  into  serince,  or 

mt^for'^'    ^'^^^^  ^0  <^^  ^c*  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special 
turning  htm  instance  and  request  of  the  said  defendant,  would  become  and  be  the  servant 

ftw&v  with- 

out  a  of  the  said  defendant,  to  wit,  in  the  capacity  of  a  [footman]  at  and  for  certain 

i^"  p)*°^  wages,  to  wit,  the  wages  of  £ —  per  annum^  hb  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  retain  and  employ  tho 
said  plaintiff  in  the  said  defendant's  service,  and  in  the  capacity  aforesaid,  and 
at  and  for  the  wages  aforesaid,  and  to  continue  him  in  such  service  and  em- 
ploy until  the  expiration  of  a  month  from  and  after  notice  or  warning  given  by 
the  said  plaintiff,  or  the  said  defendant  to  the  other  of  them,  of  his  intention  to 
determine  and  put  an  end  to  such  service  and  employ,  or  else  to  pay  him  a 
proportionate  part  of  the  said  wages  for  a  month(9).  And  although  the  said 
[  *327  ]  *  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  6lc.  (venue)  afore- 
said, become  and  was  the  servant  of  the  said  defendant,  to  wit,  in  the  capacity 
and  on  the  terms  aforesaid,  and  did  continue  in  such  service  and  employ  of 
the  said  defendant  for  a  long  space  of  time,  to  wit,  until,  d&c.  (day  of  d»»* 
charge f  or  about  it)  to  wit,  at,  d&c.  (venue)  aforesaid.  And  although  the^  said 
plaintiff  hath  always  been  ready  and  willing,  and  then  and  there  offered  to  con- 
tinue in  the  said  i>ervice  and  employ  of  the  said  defendant  in  the  capacity 
aforesaid,  and  on  the  terms  aforesaid,  until  the  expiration  of  a  month  from  and 
after  notice  or  warning  given  by  the  said  defendant  to  the  said  plaintiff,  of  his 
intention  to  determine  and  put  an  end  to  such  service  and  employ  as  aforesaid ; 

( p)  As  to  the  necoMity  of  declaring  specially,  Nowlan  v,  Ablett,  1  Gale,  7t ;  and  tee  a  dedara- 

see  2  East,  145,  and  the  cases  cited  in  tne  noCe^  tion  by  a  warehouseman,  hired  for  a  year,  or  on  a 

ante,  259.     It  should  seem,  that  in  general    the  general  hiring,  for  turning  him  away  Sefbre  ezpira- 

comroon  count  would  suffice,  Id.  1  Stark.  198.— 4  tion  of  time  and  without  any  reasonable  noUc*, 

Camp.  375.-4  Bingh.  309.    As  to  the  right  to  several  counts,  Fawceit  v.  Cash,  3  Ne¥.  &  Man. 

turn  away  a  servant  at  a  month's  notice,  or  with-  177 ;  6  Bam.  &  Adol.  904.  S.  C.  ^ 

out  it,  see  ante,  65,  74.^  1  Gale,  72.    2  Crom.  M.  {q)  Query  if  the  implied  contract  is  not,  that  tha 

&  Ros.  54.  ^  What  is  not  a  sufficient  excuse  lor  servant  shall  at  all  events  conduct  himself  properlj 


toroios  ^war  a  servant,  see  Burn,  J.  tit.  "^er-  as  a  servant,^  and  the  master  as  a  master,  otherwiee 

vantt.^  1  Chit.  Gen.   Pract.  75  to  78.  81,  82.  that  the  servant  may  t>e  turned  away  immediately  ; 

See  a  foim  of  declaration  for  turning  away  be-  and  at  all  events,  that  either  party  may  put  an  end 

fore  the  expiration  of  a  year,  contraxy  to  ain^e-  to  the  contract  by  a  month's  notice ;  aira  ^very,  if 

mem.     Snelling  v.  Huntingfield,  1  Crom.  M.  &  the  contract  ought  not  to  be  so  stated.    See  1  Coil. 

Ros.  26 ;  and  a  form  of  declaration  and   plea,  Gen.  Pract.  80.  ^ 
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jet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  did  not     '^  **^' 
nor  would  continue  the  said  plaintiff  in  his  said  service  and  employ  until  the  discharo- 
expiration  of  a  month  from  and  after  notice  or  warning  given  by  the  said  de-    '"^  ^^^' 
fendant  of  his  intention  to  determine  and  put  an  end  to  such  service  and  em- 
ployt  butt  on  the  contrary  thereof,  wholly  neglected  and  omitted  to  give  the  said 
plainiiiF  notice  or  warning  of  his  intention  to  determine  and  put  an  end  to  such 
service  and  employ,  and  then  and  there  refused  to  suffer  or  permit  the  said 
plaintiff  to  continue  in  his  said  service  and  employ,  and  then  and  there  dis- 
charged him  the  said  plaintiff  therefrofp,  without  any  notice  or  warning  what- 
ever, and  hath  from  that  time  hitherto  wholly  neglected  and  refused  to  retain  or 
employ  the  said  plaintiff  in  his  said  service  and  employ,  or  pay  him  a  propor- 
tionate part  of  the  said  plaintiff's  wages  for  a  month,  to  wit,  at,  d&c.   (tenue) 
aforesaid ;  and  by  means  thereof,  he  the  said  plaintiff  hath  lost  and  been  de- 
prived of  all  the  wages,  profits,  and  advantages,  meat,  drink,  lodging,  and  ne- 
cessaries, which  he  otherwise  might  and  would  have  derived  and  acquired  from 
being  continued  in  the  said  service  of  the  said  defendant ;  and  the  said  plain- 
tiff hath  been,  and  is,  by  m%ans  of  the  premises,  still  wholly  unemployed,  to 
^wit,  at,  &c.  {vmue)  aforesaid. — [^dd  counts  on  an  executed  conMclera^tbn,  [  *328  ] 
common  counts  for  wages^  and  work  and  labor ^  and  account  steUed^  and  breach.] 

For  that  whereas  heretofore,  to  wit,  on,  Stc.  {date  of  agreement)  to  wit,  at,  ?**PJ2JjSr 
6lc»  (venue)  by  a  certain  agreement  then  and  there  made  between  the  said  from  con- 
plaintiff  and  the  said  defendant,  the  said  plaintiff  agreed  to  [here  set  out  the  ^oriT^Uch 
agreement  in  the  past  tense(r)]  perform  and  complete  the  mason  work,  at  the  J|*JJ*j^^^^ 
Regent's  Circus,  north  end  of  Portland  Place,  in  the  New  Road,  at  the  follow-  a  written 
iug  prices,  finding  all  materials  and  labor,  and  to  do  the  same  to  the  satisfaction 
of  the  architect  appointed  to  survey  the  same ;  that  is  to  say,  strait  Portland  kirb, 
twelve  inches  by  ten  inches,  with  rail-holes,  plugs  and  lead,  including  the  stone 
for  the  brace  bar,  at  seven  shillings  and  five  pence  per  foot,  run  circular  ditto 
at  eight  shillings  per  foot,  run  bases  for  the  lamp  irons,  two  feet  four  inches 
aud  three  quarters,  by  two  feet  four  inches  and  three  quarter?,  and  twelve 
inches  high,  at  two  pounds  each,  including  rail- holes,  and  to  do  the  whole  com- 
plete in  all  respects  according  to  the  drawings,  and  within  the  time  specified 
in    the  specification  delivered  ;  and  it  was  also  then  and  there  agreed  between 
the  said  plaintiff  and  the  said   defendant,  that  he  tb^  said  defendant  should 
advance  ^12,  iu  cash,  fur  every  hundred  feet  set  complete,  and  the  balance 
by  bill  at  two  months,  afler  the  accounts  were  adjusted ;  the  whole  of  the 
Portland  stone,  kirb  and  gate  basis  on  the  south  side  of  the  whole  line  of  the 
new  load,  from  east  to  west,  to  be  fixed  and  made  complete,  in  all  respectSt 
on  or  before  the  25th  day  of  November,  in  the  year  aforesaid,  and  the  half- 
circular  area  to  be  made  complete  on  or  before  the  26th  day  of  December  in 
the  same  year  ;  and  part  of  the  work  having  then  already  been  done  by  6.  H. 
it  was  thereby  further  understood,  that  the  same  should  be  ascertained  by  L. 
M.  of,  d&c  surveyor,  on  the  part  of  the  said  defendant,  aud  E.  F.  of,  &c.  on 

(r)  It  is  sufficient  to  show  so  much  of  the  con-    This  cause  was  tried,  and  plaintiff  obtained  a  Ter- 
tract  only,  as  is  necessary  to  show  clearly  the  de-    diet. 
fiMdam's  failure,  4  Taunt.  286.^6   East,  6M. 
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poR  PRE-  (he  part  of  the  said  plaintiflT;  and  in  caee  any  dispute  shovHd  ariae,  the  same 
PLAiiTTipp  to  be  decided  bj  their  umpire,  and  the  balance  paid  to  the  said  G.  H.  as  well 
^vo^A^'  as  the  money  then  already  advanced  to  him  by  the  said  defendant,  was  to  be  ac« 
woRjc.  counted  for  by  the  said  plaintiff,  and  deducted  from  the  balance  due  to  him, 
when  completed,  but  at  present  to  draw  only  for  the  setting  the  same  ;  and  the 
said  agreement  being  so  made,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
(venuB)  aforesaid,  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  had  then  and  there  under- 
taken, and  faithfully  promised  the  said  defendant  to  perform  and  fulfil  the  said 
r  «329  I  agreement,  in  all  things  on  the  said  plaintiff's  part  *and  behalf  to  be  performed 
and  fulfilled,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  perform  and  fulfil  the  said  agreement  in  all 
things  on  the  said  defendant's  part  and  behalf  to  be  performed  and  fulfilled  ; 
and  although  the  said  plaintiff  hath  always,  from  the  time  of  the  making  of  the 
said  agreement,  performed  and  fulfilled  all  things  on  his  part  and  behalf  in  the 
said  agreement  to  be  performed  and  fulfilled,  and  did  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  at,  &»c.  {venue)  enter  upon  and  commence  the 
said  work,  and  for  that  purpose  did  procure  and  find  all  materials  and  labor 
necessary  for  performing  the  same,  and  did  the  same  in  part,  to  wit,  one  thou- 
sand two  hundred  feet  thereof,  to  the  satisfaction  of  the  architect  appointed  to 
survey  the  said  work,  and  hath  always  been  ready  and  willing  to  perform  and 
complete  the  whole  of  the  said  work,  in  pursuance  of  the  said  agreement,  of  all 
which  said  premises  the  said  defendant  hath  had  notice,  to  wit,  at,  d&c.  (vsmis) 
aforesaid  ;  yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  contriving 
and  wrongfully  intending  to  injure  the  said  plaintiff,  did  not  nor  would  perform 
the  said  agreement,  nor  his  said  promise  and  undertaking,  but  thereby  craftity 
and  subtly  deceived  the  said  plaintiff  in  this,  to  wit,  that  the  said  defendant  did 
not  nor  would  advance  the  said  sum  of  ^12,  in  cash,  for  each  of  the  said  one 
hundred  feet,  set  complete,  but  on  the  contrary  thereof,  hath  hitherto  wholly  ne- 
glected and  refused  so  to  do,  to  wit,  at,  &c.  (eeniie)  aforesaid ;  and  the  said  de- 
fendant further  disregarding  the  said  agreement)  and  his  said  promise  and  under- 
taking, aflerwards,  to  wit,  on,  d&c.  to  wit,  at,  &c.  {venue)  aforesaid,  did  not  nor 
would  permit  or  suffer  the  said  plaintiff  to  proceed  to  complete  the  said  work, 
and  then  and  there  wholly  hindered  and  prevented  him  from  so  doing,  and 
then  and  there  wrongfully  discharged  the  said  plaintiff  from  any  further  perform- 
ance or  completion  of  his  said  agreement  and  promise  and  undertaking,  whereby 
(he  said  plaintiff  hath  lost  and  been  deprived  of  the  profits  and  advantages 
which  he  otherwise  might  and  would  have  derived  and  acquired  from  the  com- 
•  pletion  of  the  said  works,  to  wit,  at,  6lc,  {vewue)  aforesaid.  [Jidd  a  eauni  ia 
ihe  same  effect^  not  aa  on  an  agreement  hut  a$  upon  an  executory  coneideraiUmf 
4tnd  other  counts  for  work  and  labor ^  goods  sold^  money  paid^  and  aeeouni  siuied 
4md  breach.] 

L*330  ] 
I  a  buU<{.      *For  that  whereas  heretofore,  to  wit,  on,  &c.   {date  of  agreement)  at,  d&c. 

I^Dt^rnot  (t'emi«)  by  a  certain  agreement  then  and  there  made  by  and  between  the  said 
Mrt^  uf«  P^>"^  ^^^  ^^^  ^^^  defendant,  it  was  agreed,  that  the  said  defendant  shookl 
work,  and     take  down  a  certain  messuage  or  dwelling-bouse,  sitoate  at,  4lg.  and  ahould 


Special  count*. 

'  'Jwi'lliiijT.hoii^iij  Tor  tho  tatd  plaiatifi*,  ^eeably 

ill  thti  piis-r>s^ion  of  the  Mid  defeodaDd  and  ac- 

ill  iiKiiiNur  I'olloifiag  ;  that  ii  to  say,  that  the  aaid 

^tri  :iiiil  ih:   !<ri<:kJ  cleBned  and  worked  up,  &,c. — 

jiiiJ  lur.'.'      And  the  said  agreement  being  ao 

.\<    — i.UufuaJ  promiatt,  at  tutlt,  228(1).] 

:rliini  -.  &c. — \_8lata  flaititiff'»  gentral  par* 

III!  j:r,  I'tiititanet  of  auy  prectdenl  eondilion.} 

it  thi-  s  lid  defendant  contriving, and  wroog- 

(lio  H  11(1  plaintiff^  did  not  nor  would  per- 

jiiiise  and  undertaking,  but  (hereby 

iir  ia  this,  to  wit,  that  the  aaid  dafen- 

!m1  perform  certain  worka  which  were 

ilbrmed  under  and  by  virtue  of  the 

_ —     lit;  Uj  tliL  ii  mi  and  effect,  true  intent,  and  meaning 

This  card  does  not  entitle  'Py"^!!  down,  &,r.—[Hgrt'tpMify  the  breath,  accmrding 
take   this  book  irom  the     ^  ^,j   defendant  also  ihereby  craftily  and  an b I Jy  deceived 
niiit  <<>  "^'^'  '**  ^''' ''''''  '^"  '^"''^  defendant  ailerwards,  to  wit,  on, 
f  the  sni  ^iy(.r3    oilier,  &c.  did  and  pcrfofmed  certain  other  works  which 

^  &c-  111       ^^^^  ^^j  necessary  lo  he  done  and  performed  under  and  by  virtue  of 


330 


for  pflrfonu' 


_  Vol 


tlio. 


i,l  [,h. 


Signature 


^C      id  acreenMnt,  in  a  bad,  inartificial,  and  unworkmanlike  manner,  contrary 

farm  and  effect  of  (be  said  agreement,  *«nd  of  faia  aaid  promiae  and  un-  [  *i^\  ] 
Awtaking.  10  wit.  at,  &c.  (e«io*)  aforeaaid. 

And  wbereaa  also,  heretofore,  to  wit,  on  (he  day  and  year  aforeaaid,  at,  dite.  c„aB\ 

.         .»  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  ^f^**" 

and  request  of  the  said  defondant,  had  then  and  (here  retained  and  employed  the 

sail}  defendant  to  lake  down  a  certain  other  messuage  and  dwelling-house,  with 

(he  appurtenancea,  and  lo  erect  and  build  divers,  to  wit,  two  other  messuages  or 

dwelUog-hou«e*^  with  tWe  appurtenances,  in  lieu  thereof,  for  the  said  plaintiff, 

airreeable  to  certain  plana  and  particulars  then  and  there  made  and  agreed  upon 

.     and  between  the  said  plaintiff  and  defendant,  for  certain  reas<mable  reward  to 

the  said  defendant  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and 

there  faithfully  promised  the  said  plaintiff  to  erect  and  build  the  said  last-meotion- 

.  messuage  or  dwelling- house,  with  the  appurtenances,  agreeable  lo  (be  said 

last-mentioned  plans  and  pariiculars,  with  good  and  proper  materials,  and  in  « 

■ound  substantial,  and  workmanlike  manner  ;  and  although  the  said  defendant 

did  afterwards,  and  before  the  commencement  of  Ibia  suit,  erect  and  build  (be 

said  last-mentioned  mesauages  or  dwelling-houses,- with  the  appurtenances,  for 

(be  said  plaintiff,  to  wit,  at,  &c.  (oraue)  aforesaid  ;  yet  the  said  defendant,  not 

renrdine  his  said  last- mentioned  promise  and  undertaking,  but  contriving  and 

■tondine  to  deceive  and  defraud  the  aaid  plaintiff  in  this  behalf,  did  not  nor 


,p,«nKnl.,  ;fi*  P""  '"  -jmoroui,  lee  the  In-  or  Ihit  he  .clu.lly  pfrforr 

V WMi"~Wh"  lh»  "■-"™  "  fwiiAKi  oc  T.  B.  !«.    4  B.  k  C>w 

''^'!S3^"'«iSJ*^*^-    If  *•  iJ»cl«rMion  ly,  «•  t  Mew  H»p.  6*. 

"  VotTlI.  33 
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roK  HOT  would  erect  or  baild  the  said  lastoinentioiied  meaauages  or  dwelling-houses,  with 
iNo  wo&Ki.  the  appurteoaocesy  for  the  said  plaintifit  agreeable  to  the  last-mentioned  plana 
and  particulars,  with  good  and  proper  materials,  and  in  a  sound,  substantial,  and 
workmanlike  manner,  but  wholly  neglected  and  refused  so  to  do*  and  on  the 
contrary  thereof,  he  the  said  defendant  erected  and  built  the  said  last-mentioned 
messuages  or  dwelling*houses,  with  the  appurtenances,  different  from  and  con- 
trary to  the  said  laat-mentioned  plans  and  particulars  and  with  bad  and  improper 
materials,  and  in  a  slight,  weak,  inartificial,  and  unworkmanlike  manner,  contrary 
to  the  form  and  effect  of  the  said  last-mentioned  promise  and  undertaking  to 
wit,  at,  di^.  (esiMie)  aforesaid. — {JStdd  another  eawU  timUar  io  the  knit  omtHng 
(he  words  in  UaUes,  and  9uek  other  coanie  at  may  be  appUeable  to  the  caee^  and 
ffioncy  had  and  received,  aeeomU  etatedf  and  breach.] 


On  an  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making  of  the 

tf&K  a^      agreement,  and  the  promise  and  undertaking  of  the  said  defendant  hereinafter 
■uam  en-     ^^^^  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  miller  and 

gio6,  in  a 

complete  mealman,  and  the  trade  and  business  of  a  miller  and  mealman  bath,  for  and  dur- 
condition,  lug  all  that  time  used  and  exercised,  and  carried  on,  and  still  doth  use,  exereiset 
and  carry  on,  to  wit,  at,  &c.  (venue)  and  thereupon  heretoforet  to  wit,  on,  dtc* 
{date  of  agreement)  at,  &c.  (venue)  aforesaid,  by  a  certain  agreement  then  and 
there  made  between  the  said  plaintiff  and  the  said  defendant,  he  the  said  defend- 
ant, lor,  and  in  consideration  of  the  sum  of  £"^  agreed  by  the  said  plaintiff  to 
be  paid,  at  the  days  and  times  thereinafter  mentioned,  did  agree  to  and  with  die 
said  plaintiff,  in  manner  following : — {^Hereeei  out  the  ogrsemenl,  and  aftenoardo 
muiual  promieett  ae  ante,  228.]-*->And  although  the  said  plaintiff  hath  atways 
from  the  time  of  making  the  said  agreement,  hitherto  well  and  truly  perfonned 
and  fulfilled  the  same  in  all  things*  on  his  part  and  behalf  to  be  perfonned  and 
fulfilledf  according  to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  and 
hath  fiimished  the  necessary  brickwork  for  the  framing  and  setting-up  of  the  said 
boiler,  together  with  the  fire-bars*  plumbers*  painters*  and  stonemason's  work*  of 
and  for  the  said  engine,  and  fixing  and  setting  up  the  same,  and  halh  always  been 
ready  and  willing  to  pay  for  the  said  engine  as  aforesaid,  yet  the  said  defendant* 
not  regarding  the  said  agreement,  nor  bis  said  promise  and  undertaking  so  by  him 
made,  in  manner  and  form  aforesaid,  but  contriving,  and  fraudulently  intending  to 
injure  the  said  plaintiff  in  this  respect,  has  not,  (although  often  requested  so  to 
A»,)  at  bis  own  costs  and  charges*  made,  fixed,  and  set  up,  or  caused  to  be  made*, 
fixed,  and  set  up,  in  complete  working  condition*  of  good  materials  and  workman^ 
dup,  on  the  premises  of  the  said  plaintiff,  in  the  said  agreement  above  alluded 
to,  one  steam-engine,  of  seven-horse  power,  &c.  together  with  all  necessary 
utensils  and  implements  for  working  the  same^  excepting  as  in  the  said  agree- 
ment is  excepted,  but,  on  the  contrary  thereof,  after  the  making  ol  the  said 
agreement,  and  his  said  promise  and  undertaking,  to  wit,  on,  &c«.  aforesaid*  fix- 
ed and  set  up*  in  the  said  premises  above  alluded  to,  a  steam-engine  not  in  com* 
flete  working  eendition*  and  of  much  less  power  than  a  sevenrhorse  power  eiv- 
gine,  to  wit*  a  two-horse  power  engine*  and  witb  a  boiler  and  pump  of  inaufli- 
[  *S92  ]  cient  size*  and  not  set  ^together  with  requisite  and  necessary  utensils  and  im- 
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plemeDtSi  according  to  the  said  agreement,  to  be  fomished  by  the  eaid  defend-  ^1^^'^, 
antt  by  htm  so  made  as  aforesaid*  to  wit«  at,  ftc»  (venue)  aforesaid ;  by  reason      i«» 

•  •  W0KX8 

ipi^ereof  the  said  engine  hath  been,  and  is  of  veiy  little  use  to  the  said  plaintifi*  SoecMl  da- 
and  the  said  plaintiff  hath  not,  since  the  said  engine  was  so  fixed  and  set  up  as  ma^e,  that 
aforesaid,  been  able  to  grind  such  large  qwmiiUes  of  com  and  grain  as  he  prevented** 
might  and  would  have  ground,  had  the  said  defendant  made,  fixed,  and  set  up  ^^^^^^^jnuch 
an  engine,  according  to  the  terms,  true  intent,  and  meaning  of  the  said  agree-  ^  H^* 
ment,  and  his  said  promise  and  undertaking,  and  the  said  plaintiff  hath  thereby  would,  md 
also  lost  and  been  deprived  of  divers  great  gains  and  profit,  which  would  have  ^y'wtueh^ 
accrued  to  him,  from  grinding  such  quantities  of  com  and  grain,  in  the  whole,  ^  ^  F"' 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  ;f — •  and  also  by  means  the  purpoi«, 
whereof,  a  certain  large  quantity,  to  wit,  1000  bushels  of  corn,  which  he,  the  no  use  to 
said  plainUff,  confiding  in  the  said  agreement,  had  purchased,  in  order  that  the  *^  ^* 
same  might  be  ground  by  melons  of  the  said  engine,  remains  wholly  unground, 
and  has  been,  and  is  greatly  damaged  and  spoiled,  and  reduced  in  value  ;  by 
means  whereof,  and  also  on  account  of  the  said  engine,  with  the  appurtenances, 
having  been  and  being  so  incomplete  as  aforesaid,  and  of  divers  attempts  and 
endeavors  having  been  made  since  the  said  engine  was  so  fixed  and  set  up  as 
aforesaid,  and  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this 
suit,  by  the  said  plaintiff^  for  and  on  the  behalf  of  the  said  defendant,  to  amend 
and  render  the  said  engine,  and  the  said  insufficient  implements  for  working  the 
same  complete,  according  to  the  said  agreement,  he  the  said  plaintiff,  on  the 
sevetal  days  and  times  since  the  said  engine  was  so  fixed  and  set  up  as  afore- 
said, was  wholly  deprived  of  the  use  of  the  same,  and  thereby  has  also  been 
forced  and  obliged  to  lay  out  and  expend,  and  hath  laid  out  and  expended  divers 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sura  of  ^ — in  and  about  the  providing  lead- work,  brick-work,  and  other  neces" 
aaiy  materials  and  labor,  in  and  about  the  putting,  setting  up,  and  fixing  a  cer- 
tain other  boiler  and  pump  in  lieu  and  stead  of  the  said  insufficient  boiler  and 
pump,  to  wit,  at,  6lc.  {venue)  aforesaid. — [^dd  another  count  mote  general.] 
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In  Coggs  V.  Bernard,  2  Ld.  Raym.  912,  13,  Holt,  C.  J.  states,  that  there  ckneniob- 
are  nx  wrU  of  bailments :  but  Sir  Wm.  Jones,  in  his  Work  on  Bailments,  35,  ^^^''"' 
6,  arranges  them  under  five  heads :  1.  Depositum,  or  the  delivery  of  goods  to 
the  bailee  to  be  kept  for  the  bailor  unthout  reward.     2.  Mandatum,  or  commis'- 
sion  when  (he   bailee  undertakes  without  reward  to  do  some  act  about  the 
thing  bailed,  or  to  carry  it.     3.  Commodatum,  or  loan  for  bailee^s  use,  without 
reward  to  ^bailor.     4.  Pignori  acceptum,  where  goods  are  pawned  to  bailee.  [  #334  j 
6.  Locatum,  or  hiring,  which  is  always  for  reward;  and  which  is  either ;  lst« 
Locatio  rei,  or  use  of  the  thing  by  bailee  paying  reward  to  the  bailor ;  2d]y, 
Loeaty)  operis  faciendt,  when  work  and  labor,  or  care  and  pains,  are  to  be  perm 

(u)  8ee  precedettU  in  case,  ppet,  669;  and  t  Campb.  t91. 
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AOAiiriT  formed  or  htshwed  on  ike  thing  delhertd;  ddlj,  Locatio  operis  iDereiom  v«- 
hendaruin,  when  goods  are  delivered  to  a  pubHe  carrier^  or  a  privaU  person  to 
be  earried.-'^The  respective  UahiUiy  of  these  several  bailees  are  considered  in  the 
authorities  above  referred  to«  and  in  1  Hen,  Bla.  168.  1  Saund,  312,  n.  2«  3 
Chit.  Com,  Xrawt  354,  ^e,  Chitjun*  Contr.  142,  ^c.  See  also  the  obser* 
rations  of  Sir  Wm*  Scott  on  Bailments^  6  RoL  Rep,  316. — Jn  the  JoUowing 
pages  a  precedent  isgiven  under  each  of  the  heads  that  usually  occur  in  prac^ 
iice^  except  that  of  Mandaturo,  as  to  which  see  a  declaration^  1  Hen,  Bla, 
158.     4  T.  R.   143.  Ld,  Raym,  909. 

DepotUum,       For  that  whereas  heretofore,  to  wit,  on,  &c.  (any  day  when  defendant  had 
biSeTwith-   the  goods  and  before  title  of  declaration^)  at,  dtc.  (venue)  in  con^deration  that 
^no^uk"   ^^®  ^^'^  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
ing  care  of,    caused  to  be  delivered  to  the  said  defendant  certain  goods  and  chattels,  to  wit, 
liTeriii^         d^c.  (set  them  out  as  in  trover)^  of  great  value,  to  wit,  of  the  value  £ —  to  be  tak- 
£^|2^'^      en  care  of,  and  safely  and  securely  kept  by  the  said  defendant  for  the  said  plain- 
hb  care(to).  fifl^  hq^]  to  be  re-delivered  by  the  said  defendant  to  the  said  plaintiff;  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
take  due  and  proper  care  of,  and  safely  and  securely  keep  the  said  goods  and 
chattels  for  the  said  plaintiff,  and  to  re-deliver  the  same  to  the  said  plaintiff, 
when  he  the  said  defendant  should  be  thereunto  aAerwards  requested  :  alid  al- 
though the  said  defendant  then  and  there  had  and  received  the  said  goods  and 
chattels  of  and  from  the  said  plaintiff  for  the  purpose  aforesaid ;  and  although 
the  said  defendant  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &rC. 
(venue)  aforesaid,  requested  by  the  said  plaintiff  to  re-deliver  the  said  goods  and 
chattels  to  the  said  plaintiff;  yet  the  said  defendant,  not  regarding  his  said  pro- 
mise and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the 
aaid  plaintiff  in  this  behalf,  did  not  nor  would  take  due  and  proper  care  of,  and 
safely  or  securely  keep  the  said  goods  and  chattels,  or  any  part  thereof  for  the 
said  plaintiff,  nor  did  nor  would,  at  the  said  time  when  he  was  so  requested  as 
aforesaid,  or  at  any  time  afterwards,  re-deliver  the  same  to  the  said  plaintiff,  but 
on  the  contrary  thereof  he  the  said  defendant  so  negligently  and  carelessly  con- 
ducted himself,  with  respect  to  the  said  goods  and  chattels,  and  took  so  little  care 
thereof,  that  by  and  through  the  mere  carelessness,  negligence,  and  improper 

Ud)  Sea  form,  Morg.  191.^This  description  of  the  description  of  hit  character,  by  takinf  tli« 
batlment  is  called  a  depontumy  or  a  bailment  of  charge  of  the  goods,  in  consequence  of  any  reward 
goods  to  be  kept  by  the  bailee  for  the  bailor,  with-  or  lucrative  contract,  Id.  A  bailee,  to  Uke  care  of 
out  reward  to  the  bailee,  2  Ld.  Raym.  912.— Sir  goods  is  liable  for  negligence,  though  his  empioycr 
W.  Jones,  36.  6.-2  Stra.  1099,  and  the  bailee  is  might  have  resorted  to  a  third  person,  1  Stark.  104. 
not  liable  for  loss  or  damage  unless  it  be  attributa-  A  bailee  of  this  description  is  always  bound  to  be 
ble  to  the  want  of  that  care  which  every  man  of  ready  to  re-deliver  the  thing  bailed  upon  request, 
common  sense,  how  inattentive  soever,  Ukes  of  his  Jones,  62.'^15  East,  ^  8.-2  Bla.  Com.  4£t. 
own  property,  that  is,  he  is  only  liable  for  yroes  ne-  Where  the  bailee  has  a  reward  for  his  care  of 
gleet.  Id.  ibid.  lEsp.  Rep.  316. — Willcs,  121:  the  goods,  he  is  bound  to  use  exertions  to  secure 
Bee  also  1  B.  &  A.  62.->l  Campb.  138.  Indeed  the  property,  1  Campb.  138.  Where  A.  hired  a 
any  bailee  is  liable  for  gro»»  negligence,  2  Stnu  room  in  the  house  or  B.  at  2s.  per  week,  for  the 
1099.  The  bare  leaving  goods  in  custody,  and  ao-  purpose  of  depositing  goods  for  safety,  and  kept  the 
eeptiqg  such  trust,  raise  a  promise  not  grossly  to  key  of  a  padlock,  by  which  the  room-door  was  fast- 
neglect  the  care  of  the  goods,  2  Stra,  1009.  "But  ened,and  the  goods  were  stolen  by  one  of  B.*s  fa- 
fuch  a  bailee  is  not  liable  if  he  be  robbed  of  the  mily :  it  was  held,  that  B.  could  not  be  sued  as 
goods,  Willes,  121.    He  is  liable  for  ordinary  ne-  bailee  for  the  value  of  the  goods  stolen,  4  D.  &  Rv. 

fleet  if  he  tpontaneweljf  and  qffleiotuly  ofiers  to  686. 
9pp  the  goods,  Jones,  48, 64 ;  or  wheQ  be  changes 
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eonduet  of  the  said  defendant  and  his  servants  in  that  behalf,  the  said  goods    -A^oAimr 

and  chattels  being  of  *tbe  value  aforesaid,  afterwards,  to  wit,  on  the  day  and 

▼ear  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &€. 

(i>entte)  aforesaid. — [^Add  a  catmi  an  defendants  implied  undertaking  to  re-de' 

Uver  on  request^  Hke  Ihe  above^  omiUing  the  statement  for  toanl  of  care ;   and  at 

aU  events  add  a  general  count  for  not  taking  core  of  the  goods^  as  post^  342. — 

If  ihe  defendant  has  been  guiUy  of  a  conversion^  or  it  be  doubtful  whether  others 

aiso  nuiy  be  liable^  it  may  be  advisable  to  declare  in  ease^  adding  a  count  in  trO' 

ver.     3  JSa«l,  62,  70 ;  add  counts  for  money  had  and  receivedf  account  stated^ 

and  breach.'} 

For  that  whereas  heretofore,  to  wit,  on,  (S&c.  {day  of  delivery  or  about  it)  at,  Commodo' 
dE>c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re-       sss.  ' 

quest  of  the  said  defendant,  would  from  time  to  time  sell  and  deliver  to  the  said  f^^\^i  ^^ 

defendant  ale,  and  would  send  and  deliver  the  same  to  the  said  defendant  in  ^^1^^*  <>/ 

paying  for 

hogsheads  and  casks  of  the  said  plaintiff,  he  the  said  defendant  undertook,  and  theni(x). 
then  and  there  faithfully  promised  the  said  plaintiff  to  return  the  said  hogaheads 
and  casks  to  the  said  plaintiff  at  the  expiration  of  a  reasonable  time  to  be  al- 
lowed for  emptying  the  same,  or  to  pay  him  for  the  said  hogsheads  nnd  casks, 
at  the  rate  and  price  of  ^1  for  each  of  the  said  hogsheads  and  casks.  And 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertllking 
of  the  said  defendant,  did  aAerwards,  to  wit,  on  the  day  and  year  aforesaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  commencement  of  this 

suit,  to  wit,  at,  di&c.  {venue)  sell  and  deliver  divers  large  quantities,  to  wit, 

hogsheads,  and casks  of  ale,  to  the  said  defendant,  and  did  then  and 

there  send  and  deliver  the  same  to  the  said  defendant  in  divers,  to  wit,  ■         hogs- 
heads, and casks,  of  the  said  plaintiff,  of  great  value,  to  wit,  to  the  value 

of  £ — ,  and  although  a  reasonable  time  for  emptying  the  said  hogsheads  and 
casks,  and  returning  *the  same  to  the  said  plaintiff,  halh  long  since  elapsed  ;  [  *336  ] 
yet  the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf, 
did  not  nor  would,  at  the  expiration  of  such  reasonable  time  as  aforesaid,  or  at 
any  time  before  or  since,  although  oAen  requested  so  to  do,  return  the  said  hogs- 
heads and  casks,  or  any  of  them,  to  the  said  plaintiff,  nor  did  nor  would  pay 
the  said  plaintiff  for  the  same,  or  any  of  them,  at  the  rates  and  prices  aforesaid. 
But  to  return  the  said  hogsheads  and  casks,  or  any  of  them,  to  the  said  plain- 
t  iff,  or  pay  for  the  same  as  aforesaid,  he  the  said  defendant  hath  hitherto  wholly 
neglected  and  refused,  and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  d&c 
{venue)  aforesaid. — [Second  count  like  the  firsts  for  not  returning  ihe  casks* 
emitting  what  relates  to  the  payment  of  money — third  count  for  not  taking  care 
of  the  casks  generally^  as  postf  342,  and  add  one  count  for  casks,  goods^  ^c. 
sold  and  delivered — money  had  and  received^  and  the  accovnt  stated.] 

j[x)  Seeaform,  I  Wils.  115.    More  care  is  re-  dinary  neglect.     Jones,  65.     This  bailee  cannot 

quired  in  this  species  of  bailment  than  the  ibrmer,  lend  or  let  the  bailment  to  another.     1  Mod.  210  ; 

and  th«  bailee  will,  generally  speaking,  be  liable  he  must  at  all  times  be  ready  to  re-deliver  it'.to  bai- 

for  any  loss  aris'mg  from  any  thing  short  of  abso-  lor.    2  Stark.  539.-2  T.  R.  376.— As  to  who  may 

late  impossibility  to  ptOTent  it.    Jones,  64,  69,  but  sue  for  not  returning  sacks  where  vendor  sends 

ia  some  cases  the  bailea  wUl  only  be  liable  for  or-  malt  in  a  third  pei-son^s  sacks,  see  2  Stark.  172. 


n 
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A«Aiirrr        FoT  Ihat  wherefts,  before  sDd  at  the  time  of  the  making  of  the  proratae  and 
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undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  defend- 
ciptem,  a^  ant  was  a  pawnbroker,  to  wit,  at,  d^c.  ivemte) ;  and  thereupon  heretofore,  to  wit, 
Agalii^'     on,  d&c.  {day  of  delivery^  or  about  ii)  at,  d&c.  (vmue)  aforeaaid,  in  eonaideration 
miwnbrokcr,    ^^^  ^^  ^^^^  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant  had 
piedge(]|).     then  and  there  pawned  and  delivered  to  the  said  defendant  certain  goods  and 
chattels,  to  wit,   &c.  {emunerale  ihenh  us  tn  frover),  of  the  said  plaintiflT  of 
great  value,  to  wit,  of  the  value  of  jf  —  as  and  by  way  of  pledge  to  the  said  de- 
fendant, for  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  then  and  there 
[  *337  ]  advanced  by  the  said  defendant  to  the  said  plaintiff  thereon,  he  the  said  *de- 
fendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
take  due  and  proper  care  of  the  said  goods  and  chattels,  until  the  same  should 
be  redeemed  by  the  said  plaintiff,  and  renlelivered  by  the  said  defendant  to  the 
said  plaintiff,  or  sold  by  the  said  defendant  according  to  the  form  of  the  Statute 
relative  to  pawnbrokers  in  such  case  made  and  provided.    And  although  the 
said  defendant  then  and  there  had  and  received  the  said  goods  and  chattels  for 
the  purpose,  and  on  the  terms  aforesaid ;  yet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  this  behalf,  did  not  take  due  and  proper  care  of  the 
said  goods  and  chattels  until  the  same  were  redeemed  by  the  said  plaintiff^  and 
re-delivered  by  the  said  defendant  to  the  said  plaintiff,  or  sold  by  the  said  de- 
fendant according  to  the  form  of  the  said  Statute ;  but  on  the  contrary  thereof, 
he  the  said  defendant  afterwards,  and  whilst  he  so  had  the  custody  of  the  said 
goods  and  chattels  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  dte* 
(eemie)  aforesaid,  took  so  little  care  of,  and  so  negligently  kept  the  said  goods 
and  chattels,  that  the  same,  while  they  were  in  the  possession  o£  the  said  de- 
fendant for  the  purpose    aforesaid,  by  and  through  the  mere  carelessuess 
and  negligence  of  the.  said  defendant  in  that  behalf,  became  *and  were  whol- 
ly lost  to  the  said  plaintiff  (or  greatly  damaged  and  spoiled),  to  wit,  at,d&c  (oe- 
mut)  aforesaid. — [Add  a  eowU  a$far  a  depositum,ante,  334 ;  and  a  getieral  eamU 
Uke  thai,  po$i^  342 ;  ffumey  had  and  r«c$ivedf  and  aecomU  iiaiedf  and  broach  ; 
ond  tee  Lord  Raynu  912.] 

gjoeaUorei,  Vor  that  whereas  heretofore,  to  wit,  on,  d&c«  {daig  of  hiring  or  aboui  ii)  at, 
AgSntt  the  di^*  {oswue)  in  consideration  that  the  *said  plaintiff,  at  the  special  instance  and 
^mL^or      >^<iuest  of  the  said  defendant,  would  let  to  hire  and  deliver  to  the  said  defend- 

fiiding  it  im- 
properly,           (y)  Jomei,  74,  76, 76.— Lord  Raym.  917.->Bul.  {z)  See  a  form,  1  Mail  127.    A  hirer  as  not 
anaadiflrer-  NL  Pli.  72.    The  pawnee  in  this  case  it  liable  for  bound  to  exercise  more  than  ordinary  cfiligenee 
«nt  jonmej  ordinary  neglect,  and  he  will  be  liaUe  for  any  loss  and  care  orer  the  thing  let  to  hir«.    U.  Saym. 
from  that  for  arising  from  ai^  thing  except  unaroidable  force,  916. — Bui.  N.  P.  72.— Jones,  89.    A  hirer  may 
which  it  was  Jones,  75,  79. — oul.  Ni.  Pri.  72  a. — ^Lord  Raym^i  let  another  ride,  but  a  borrower  cannot.    I  Mod. 
hired(s;).        917.    How  far  a  pawnee  may  use  or  dispose  of  210.    The  hirer  of  goods  is  not  even  at  common 
f  ^338    1    R<^*i  ^'  Ri^ym.  917.— Owen,  12S.— Jones,  80^  law  answerable  for  thmr  loss  by  fire.    Lfongman 
^               ^   §1,  82.— Bract.  99.— Holt,  C.  N.  P.  S8S.    The  and  Galtini,  Sittings  at  Nisi  Prius,]L  B.  180S. 
acts  relating  to  pawnbrokers  are  SO  Geo.  2,  c.  24,  Tlie  hirer  of  a  horse  is  not  liable  to  make  compea- 
39  It  40  Geo.  S^  c.  99  j  see  also  1  Jac.  1,  c.  21,  con-  sation  for  his  death,  occasioned  by  error  of  a  for- 
ceming  |>awnbrokers  m  London.    A  pawnbroker  rier  called  in,  but  he  is  liable  if  oe  imprudently 
has  no  right  to  sell  unredeemed  pledges  after  the  me  medicine  himself;  nor  is  a  hirer  liable  for 
expiration  of  a  year  from  the  time  the  goods  were  we   horse   falling,   &c.  without    his  default.    S 
pledged  if  the  original  owner  tender  him  the  prin-  Campb.  6.    The  hirer  of  a  horse  is  liable  for  its 
cipafand  interest  dur,  5  B.  &  A.  439.— 1  D.  k  R.  feed.    2  B.  It  B.  369.—^  J.  B.  Moore,  74.    He 
1,  S.  C. — I  Stark.  672. — ^Bum^  J.  tit.  '*Paumbnh  must  not  ride  a  horse  after  it  is  exhausted  and  re- 
fers.* fuses  its  feed.    1  Gow,  C.  N.  P.  1.    The  hirer  of 
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anty  a  certain  har9e{a)  of  the  said  plaiatiff  of  great  value*  to  wit,  of  the  a«aimt 
value  o£j£^*  for  the  said  defendaot  to  go  and  perform  a  certain  joamey  there- 
with, to  wit(6},  from,  d&c.  to,  &c.  and  from  thence  back  again  to,  &c.  afore- 
said, for  certain  reasonable  reward  to  the  said  plaintiff  in  that  behalf,  he  the  said 
defendant  undertook,  and  then  and  there  faithfuHj  promised  the  said  plaintiff,  that 
he  the  said  defendant  would  not  go  or  perform  another  or  different  journey  with  the 
said  horse  than  the  said  journey,  and  that  he  would  ride  and  use  the  said  horse 
ID  a  moderate,  careful,  and  proper  manner.  And  the  said  plaintiff  avers,  that  he, 
eonfiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {oemu)  aforesaid, 
let  to  hire,  and  deliver  the  said  horse  to  the  said  defendant,  and  the  said  de- 
fendant then  and  there  hired  and  received  the  same  of  and  from  the  said  plain- 
lifi^  for  the  purpose  and  upon  the  terms  aforesaid.  Tet  the  said  defendant,  not 
regarding  his  said  promise  and  undertaking,  but  contriving  and  intending  to 
injure  the  said  plaintiff  in  this  behalf,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  went  and  performed  with  the  said  horse  another  and  different  journey 
than  the  said  journey  from,  dsrC  aforesaid,  to,  &c.  aforesaid,  and  from,  thence 
tmck  again  to,  d&c.  aforesaid,  that  is  to  say,  a  certain  journey  from,  &c*  afore* 
said,  to,  &c*  aforesaid,  and  from  thence  to  a  certain  place  called  ■  in  the 
county  of  and  thence  back  again  to  ■  '  ■  aforesaid,  and  in  going  and  per- 
forming the  said  last-mentioned  journey  as  aforesaid,  he  the  said  defendant  so 
immoderately,  violently,  carelessly  and  improperly  rode  and  used  thesaid  horse, 
that  by  means  of  the  several  premises  aforesaid,  the  said  horse  became  and  was 
greatty  lamed  and  hurt,  and  so  remained  and  continued  for  a  long  space  of  time, 
to  wit,  hitherto  and  during  all  which  time  he  the  said  plaintiff  lost,  and  was 
deprived  of  the  use  and  benefit  of  his  said  horse,  and  also  thereby  the  said 
horse  then  and  there  became  and  was  greatly  damaged,  lessened  in  value,  and 
spoiled,  to  wit,  at,  &C.  (eentie)  aforesaid.-— [T/^  second  count  is  itauaUyfor  rid» 
ing  ths  horse  nmnoderal^fy,  and  is  asfoUaws :] — And  whereas  also,  heretofore,  second 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  ^^>^^'- 
that  the  said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defend- 
ant, bad  let  to  hire  and  delivered  to  the  said  defendant,  a  certain  other  horse  ol 
the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  to  be  ridden 
and  used  by  the  said  defendant,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff,  to  ride  and  *use  the  said  last-  [  *3d9  ] 
mentioned  horse  in  a  moden^te,  careful,  and  proper  manner.  And  although  the 
said  defendant,  then  and  there  had  and  received  the  said  Jast-mentioned 
horse  of  and  from  the  said  plaintiff,  for  the  purpose  last  aforesaid ;  yet  the  said 
defendant,  pot  regarding  his  said  last-mentioned  promise  and  undertaking,  but 
contriving  and  intending  to  injure  the  said  plaintiff  io  this  behalf,  dkl  not  nor  would 
ride  or  use  the  said  last-mentioned  horse  in  a  moderate,  careful,  or  proper  man* 
ner,  but  wholly  neglected  and  refused  so  to  do.  And  on  the  contrary  thereof, 
he  the  said  defendant,  after  the  making  of  his  said  last-mentioned  promise  andi 

a  ehuM  and  honettoceajounity,  is  not  Umbia  ma j  perhaps  be  advisable,  when  spplicable  totha 

Cm-  aa  mjnry  occasiooed  vf  the  nefugenee  or  mis-^  fiusts,  to  insert  the  words,  **  and  briole  and  saddle.** 

«Mid«0tor  the  post*bo7, 6 Esp.  Rep. 96.  th)  Let  this  agree  with  the  real  ftcts  of  the 

{a)  This  it  nsual,  thooghrto  avoid  any  doubt,  it  hinng. 
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AQAintT    undeitakioff,  to  wit,  on  the  day  and  year  aforesaid,  at,  d&o*  hemu)  afbreaaid, 

BAILEX8  ¥  J  . 

80  carelessly  and  improperly  rode  and  used  the  said  lasUmentioQed  horse,  that 
by  means  thereof,  the  said  last-mentioned  horse  became  and  was  greatly  lamed 
and  hurt,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  hith- 
erto, during  all  which  time  he  the  said  plaintiff  thereby  lost  and  was  depriYcd  of 
the  use  and  benefit  of  the  said  last-mentioned  horse,  and  also  thereby  the  said 
last-mentioned  horse,  being  of  the  value  aforesaid,  became  and  was  greatly 

Third  count,  damaged,  lessened'in  value,  and.spoiled,  to  wit,  at,  &c.  (oemie)  aforesaid. — \lf 
there  be  any  doubt  whether  the  injmry  were  occatianed  by  improper  ridings  it  i» 
adneable  to  add  a  count  nearly  eimilar  to  the  laity  bui  etaiing  the  deftndanfe 
promise  to  have  6een,  **  that  whilst  he  should  so  have  the  use  of  the  said  last- 
mentioned  horse  as  aforesaid,  he  would  take  due  and  proper  care  thereof,"  and 
averring  *'  that  the  defendant  had  the  use,  dCrC.  and  that  whilst  he  so  had  the 
use,  &c»  he  did  not  take  due  and  proper  care  thereof,  but  wholly  neglected  so 
to  do.     And  by  reason  thereof  the  said  last-mentioned  horse,  on,  &c  became 

^^^  and  was  greatly  damaged,  to  wit,  at,  &c.  afifresaid."] — [A  may  also  be  adoieiAU 
to  add  another  eotuii,  etatingt  *^  that  whereas  heretofore,  to  wit,  on,  &c.  at,  dec. 
in  consideration  that  the  plaintiff,  at  the  special,  &c.  had  delivered  to  the  defend- 
ant a  certain  other  horse,  d&c.  to  be  had  and  used  by  the  defendant,  (omitting 
Uie  statement  for  hire ;)  defendant  undertook,"  &c.  stating  the  promise^  as  in 
the  count  last  suggested* — If  there  be  any  demand  for  horse-hire^  add  the  com» 
mon  counis^  ut  ante^  69,  and  the  account  stated^  and  breach.] 

fuBGue^'      That  whereas  heretofore,  to  wit,  on,  &c.  (day  of  letting^  or  about  it,)  at,  &c. 


furniture  let  (venue)  in  consideration  that  (he  said  plaintiff,  at  the  special  instance  and 

fendant(c).    quest  of  the  said  defendant,  had  let  to  hire  and  delivered  to  the  said  defendant, 

certain  household  furniture,  goods,  and  chattels,  to  wit,  &c.  (enumerate  them) 

of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  to  be  had  and 

used  by  the  said  defendant,  for  a  certain  time  in  that  behalf  agreed  upon  by  and 

between  the  said  plaintiff  and  the  said  defendant,  to  wit,  from to  ■         and 

to  be  re-delivered  by  (he  said  defendant  to  (he  said  plaintiff  aAer  that  time,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff,  to  take  due  and  proper  care  of  the  said  household  furniture,  goods  and 
chattels,  and  to  re-deliver  the  same  to  the  said  plaintiff,  at  the  expiration  of  the 
time  for  which  the  same  were  so  let  to  hire  as  aforesaid,  and  although  the  said 
defendant  then  and  there  had  and  received  the  said  household  furniture,  goods 
and  chattels,  of  and  from  the  said  plaintiff  for  the  purpose  aforesaid,  and  althou^^ 
the  time  for  which  the  same  were  so  let  to  hire  as  aforesaid,  hath  long  since 
elapsed ;  yet  (he  said  defendant,  not  regarding  his  said  promise  and  undertaking, 
but  contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not 
nor  would  take  due  and  proper  care  of  the  said  household  furniture,  goods  and 
chattels,  or  at  the  expiration  of  the  time  for  which  the  same  were  so  let  to  hire 
as  aforesaid,  or  at  any  time  afterwards,  re-deliver  the  same  or  any  part  there- 
of to  the  said  plaintiff,  (although  he  was  afterwards,  to  wit,  on  (he  day  and  year 

(e)  2  Wentw.  Index,  21.-^See  notes    to   flie    bailee  damaire  the  ftirniture,  he  will  be  liable,  4  T. 
laet  precedent,  aa  to  the  liability  of  a  bailee  of    R.  819.^5  T.  R.  S7S. 
thia  nature.     If  the  gueita  or  •enrants  of  tbia 
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afoFesaidt  at,  d&c.  {ventu)  aforesaid,  requested  by  the  said  plaintiff  so  to  do,)  aoaimt 
bttt  on  *the  cootrary  thereof,  he,  the  said  defendant,  took  so  little  care  of  the  ■*^^*"'* 
said  household  furniture,  goods  and  chattels,  that  by  and  through  the  mere  ne- 
gligence and  carelessness  of  the  said  defendant  in  this  behalf,  the  said  household 
furniture,  goods  and  chattels,  became  and  were  wholly  lost  to  the  said  plaintiff, 
to  wit,  at,  &c.  {venue)  aforesaid. — [The  second  or  other  special  counts  tn  a  cast 
of  this  nature  frequently  vary^  it  may  be  advisable  in  general  to  add  a  count  stat- 
ing a  delivery  to  the  defendant  to  be  used  generally,  and  not  stating  that  he 
had  the  use  of  them  for  any  particular  purpose  or  time,  and  confining  the 
fn-omise  and  breach  merdy  to  the  care  of  the  goods,  as  post,  342. — If  there  be 
any  demand  for  the  use  of  the  Jurniture,  add  the  common  counts,  as  ante,  60, 
(tnd  tht  account  stated,  and  breach.] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  of  •'^^ 
his  promise  and  undertaking  hereinafter  next  mentioned,  was  a  watch-maker,  3SmS,€mt€, 
and  the  trade  and  business  of  a  watch-maker  then  followed  and  carried  on,  to  gainst  a 
wit,  at,  d&c.  {venue).     And  thereupon  heretofore,  to  wit,  on,  &c.  {day  of  deliv-  ^^fy^i^^' 
try,  or  about  it)  at,  &c.  {venue)  aforesaid,  in  consideration  that  the  said  plain-  *nf.  *•  ^^^ 
tiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  then  and  there  hiiTto  re- 
delivered  to  the  said  defendant  a  certain  watch  of  the  said  plaintiff,  of  great  ^^^^^' 
Talue,  to  wit,  of  the  value  of  £ —  to  be  repaired  by  the  said  defendant,  in  the 
way  of  his  said  trade  or  business  of  a  watch-maker,  for  reasonable  reward  (e),' 
to  be  therefore  paid  by  the  said  plaintiff,  to  the  said  defendant,  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
repair  the  said  watch,  and  to  take  due  and  proper  care  thereof,  until  the  same 
should  be  returned  by  the  said  defendant  to  the  said  plaintiff..    Tet  the  said  de- 
fendant, not  regarding  his  said  promise  and  undertaking,  but  contriving  and  in- 
tending to  injure  the  said  plaintiff  in  this  l>ehalf,  did  not  nor  would  take  due  and 
proper  care  of  the  said  watch,  until  the  same  was  returned  by  the  said  defend- 
ant to  the  said  plaintiff,  but,  on  the  contrary  thereof,  he  the  said  defendant,  after 
the  *roaking  his  said  promise  and  undertaking,  to  wit,  on  the  day  and  year  afore-  [  ^341  ] 
said,  at,  d&c.  {venue)  aforesaid,  so  carelessly  and  negligently  behaved  and  con- 
ducted himself  with  respect  to  the  said  watch,  that  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  conduct  of  the  said  defendant  in  that  behalf, 
the  said  watch  being  of  the  value  aforesaid,  became  and  was,  and  still  is,  whol- 
ly lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.     And  whereas  f^^^Tfer 
also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  d&c.  (venue)  aforesaid,  not  re-deUr- 
in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  watdi. 
said  defendant,  had  then  and  there  delivered(/)  to  the  said  defendant,  a  cer- 
tain other  watch  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  ;f-^  to 
be  rectified  by  the  said  defendant,  and  to  be  re-delivered  by  him  to  the  said 
plaintiff,  for  reward,  to  be  therefore  paid  to  him,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff,  to  endeavor  to  rec- 

(d)  2  Wentw.  Index,  SO.    This  sp«cLra  of  bail-  far  agister  of  cattle  liable,  Holt,  C.N.  P.  647.— « 

meDt  requires  more  than  ordinary  care  to  be  ezer-  Rep.  S2. 

cised over  it«    See  1  GU>w,  C .  N.  P.  SO.— 1  Cambp.  (e)  2  New  Rep.  468. 

1S8.    How  &r  the  proprietor  of  a  dry  dock  is  liabta  (/ )  See  1  Bingh.  S4. 
for  bursting  of  flood  gates.^!  Campb.  138.    Hovr 
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A0AT51T  tify  the  said  last-mentioned  watch  within  a  reasonable  time  then  next  foUowing^ 
and  to  deliver  the  same  to  the  said  plaintiff,  whenever  after  sach  reasonable  lime 
had  elapsed,  he  the  said  defendant  should  be  thereunto  requested.  And  al- 
though the  said  defendant  then  and  there  had  and  received  the  said  last-men- 
tioned watch  for  the  purpose  last  aforesaid ;  jet  he,  not  regarding  his  said  last- 
mentioned  promise  and  undertaking,  hath  not*  although  a  reasonable  time  for 
rectifying  the  said  last-mentioned  watch  hath  long  since  elapsed,  and  the  said  de- 
fendant was,  after  such  reasonable  time  had  elapsed,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  requested  by  the  said  plaintiflT  so  to  d<s 

[  *342  1  M  y^  delivered  to  the  said  plaintiff*  *the  said  last-mentioned  watch,  but  hath  hi- 
therto wholly  neglected  and  refused  so  to  do,  to  wit,  at,  6lc.  (venue)  aforesaid. — 
[Add  a  general  coim/,  ae  in  next  form, — Add  count  for  motiey  had  ondrecetred, 
account  sMed^  and  breach. — If  there  be  reason  to  apprehend  that  the  defenda$U 
ha$  been  guilty  of  a  conoernon,  it  may  be  advieabk  to  declare  in  ca$e^  with  a 
count  in  trover^  8  EUuU  62,  70.] 


General 
count, 
against  a 
bailee,  fi>r 
not  taking 
care  of 
goods. 


And  whereas  also,  heretofore,  to  wit,  on,  &c.  (any  day  whUe  the  defendemt 
had  the  goods^  and  before  tiile  of  declaration)  at,  6&c.  (venue)  in  consideration 
that  the  said  defendant  at  his  special  instance  and  request,  then  had  the  care 
and  custody  of  divers  goods  and  chattels  of  the  said  plaintiff,  to  wit,  goods  and 
chattels  of  the  like  number,  quantity,  quality,  description  and  value,  as  those  in 
the  said  Jiret  count  mentioned,  [or  if  this  be  the  first  count  on  the  subject,  set  out 
the  goodSf  and  value^]  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  take  due  and  proper  care  thereof,  whilst  the 
said  defendant  so  had  the  care  and  custody  of  the  same  ;  yet  the  said  defend- 
ant not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  whilst  the  said  defend- 
ant so  had  the  care  and  custody  of  the  said  goods  and  chattels,  took  so  little, 
and  such  bad  and  improper  care  thereof,  that  the  same,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &,c.  (venue)  aforesaid,  became  and  were  greatly 
damaged  and  injured,  and  wholly  lost  to  the  said  plaintiff. 


▲OAIirST 
▲GXITTS, 
rACTOBf, 
&C. 

Against  an 
agent  em- 
ployed to 
self,  for  not 
duly  ac- 
counting 
Am- the 
goods(g'). 

1*343  ] 


XXX.    AGAINST  AGENTS,  FACTORS,  &c- 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  delivery  of  goods^  or 
about  it)  at,  &c.  (venue)  in  consideration  *that  the  said  plaintiff  at  the  special 
instance  and  request  of  the  said  defendant,  would  deliver  to  the  said  defend- 
ant divers  goods  and  chattels,  to  wit,  &,c,  (here  specify  them  as  in  trover)  of 
great  value,  to  wit,  of  the  value  of  £ —  of  lawful  money  of  Great  Britain,  to  be 
sold  and  disposed  of  by  the  said  defendant,  for  and  on  account  of  the  said  plain- 


addition  to  his  commission,  S  Moore  &  P.  SS4. 
As  to  this  action  and  declarai 


(g)  See  Forms,  2  Rich.  C.  P.  174.— PI.  A.  59. 

—1  Taunt.  67t,  and  other  modem  forms  and  notes,  As  to  this  action  and  declaration,  see  But.  Ni.  Pri. 

post,  346.    See  a  form  against  a  sworn  broker  of  147, 8.    Carth.  89.-2  Bos.  &  Pul.  136.— 1  Saaad 

the  city  of  London  for  charging  his  principal  more  60. — 1  Taunt.  672. — The  term  *<  aeeountmgt*  ^  ^ 

than  the  eost  price  of  articles  purchased  for  him  in  large  signification;  any  non-payment  is  a  iKMKac- 


Special  couhts. 
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tiff  for  reasooable  reward  to  (he  said  defendant  in  that  behalf,  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
endeavor  to  sell  and  dispose  of  the  said  goods  and  chattels  for  the  said  plaintiff, 
and  to  render  a  true  and  just  account  of  the  sale  thereof  to  the  said  plaintiff, 
and  of  the  monies  arising  from  such  sale,  whenever  after  the  sale  thereof  he 
the  said  defendant  should  be  thereunto  requested.  And  although  the  said  plain- 
tiff confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did  af> 
terwards,  to  wit,  on  the  day  and  jear  aforesaid,  at,  d&c.  (venue)  deliver  the  said 
goods  and  chattels  to  the  said  defendant  for  the  purpose  aforesaid,  and  although 
the  said  defendant  did  afterwardfl,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
{venue)  aforesaid,  sell  and  di8pose(A)  of  (he  said  goods  and  chattels,  for  and 
on  account  of  the  said  plaintiff,  for  divers  sums  of  money,  in  the  whole  amount- 
ing to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  {slate  enough)  of  like 
lawful  money  (i)  ;  and  although  the  said  plaintiff  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  requested  the  said  defendant  so 
to  do(Ar) ;  yet  the  said  defendant  not  regarding  his  said  promise  and  undertak- 
ing, but  contriving  and  craAily  and  subtly  intending  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  hath  not  rendered  to  (he  said  plaintiff  a  just  and 
true,  or  other  account  of  the  sale  of  the  said  goods  and  chattels,  or  any  part 
thereof][A;X;),  or  of  the  monies  arising  from  such  sale,  or  any  part  thereof,  but 
the  said  defendant  hath  hitherto  wholly  refused,  and  still  refuses  so  to  do. — 
[Add  the  following  counia.^ 


AOAIiriT 

AOSHTti 

FACTOBf, 


And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  dtc.  Second 
{venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special  in-  general. 


eountiog.  The  word  "  oceottiiisiig-"  may  mean 
*^tatuj^^  fee  9  B.  &  Cret.  SSO.— This  count  is 
sOBtiiinable  against  an  auctioneer  who  delivers  the 
goods  without  receiving  the  price  from  the  purchas- 
er.—2  Chit.  Rep.  363.  An  agent  is  always  bound 
to  be  prepared  to  render  a  clear  and  faithful  ao> 
count  of  all  his  transactions  relating  to  the  commis- 
anon,  1  Jac.  &  Walk.  136.— 14  Ves.  600,  610.— 8 
Vea.  49.— 13  Ves.  47.  63.  4  Madd.  Rep.  373.— 
{  1  Chitt.  Oen.  Pract.  609.  868,  869.  ^     But  in 

Seneral  tiie  principal  cannot  compel  his  agent  to 
eliver  over  the  proceeds  of  a  contract,  till  the  la^ 
ter  hat  actually  received  them ;  and  if  an  agent 
employed  to  sel^  receives  part  only  of  the  price,  the 
principal  cannot  sue  him  till  the  transaction  bo  clos- 
ed, unless  indeed  it  is  the  agent's  fault  that  the  rest 
of  the  price  is  not  paid,  2  Esp.  Rep.  710.  but  as 
moon  as  the-  agent  is  in  cash,  oy  any  sale  or  con- 
tract, he  must  account  and  take  care  of  the  pro- 
duce, and  keep  or  dispose  of  it  according  to  the 
principal's  orders.  1  Stark.  392.-4  Madd.  S. — 6 
madol  47.  irgoods  are  consigned  to  a  factor  lor 
•ale,  it  is  presumed  that  he  contracts  to  account 
lor  such  as  are  sold,  to  pay  over  the  proceeds  and 
redeliver  the  residue  unsold,  on  demand,  1  Taunt. 
572.— The  receipt  of  money  b^  an  ajient  may  in 
■uuiy  cases  be  presumed,  as  if  he  refuse,  aAer  a 
reasonable  time  has  elapsed,  to  account  for  them, 
1  Stark.  224.  Peake,  66.  An  agent  is  responsi- 
ble for  the  price  of  a  commission  sold  by  him  for 
■n  officer  on  foreign  service,  1  Esp.  Rep.  450. — An 
mfeat  under  a  da  credere  commission,  is  liable 
thoagfa  he  never  received  the  proceeds;  and  on 
thia  pound  he  may  be  aued  for  goods  sold,  1  T.  R. 
112, 286.-4  Campb.  687  ;  ^  though  by  the  sUtute 


against  frauds.  29  Car.  ch.  8.  sect.  4.  a  verbal  guar- 
antee  would  be  invalid.  ^  It  is,  however,  usual  to 
declare  specially,  stating  the  consideration,  &c. 
See  IJ.  B.  Moore,  279.  As  to  the  agent's  liabili- 
ties and  rights  in  other  respects,  see  notes,  post ; 
also  3  Chit.  Com.  Law,  199  to  224.— It  has  been 
supposed,  that  when  there  is  a  long  complicated  ac- 
count, this  action  is  not  sustainable,  2  Campb.  236. 
Tidd's  Prac.  9th  edit.  2 ;  but  it  seems  that  the  dif5- 
culty  of  tryingthe  cause  constitutes  no  lend  ob- 
jection. See6Taunt.  431.-- 1  Marsh.  116 ;  uiough, 
indeed,  if  the  accounts  are  very  intricate  and  diffi- 
cult, a  bill  in  equity  is  the  most  preferable  remedy, 
2  Campb.  238.  ISq.  Ca.  Abr.  6.-7  Yes.  688. 
When  not,  see  2  Young  &  Jerv.  33.  When  the 
defendant  cannot  set  up  illegality  on  the  sale,  see 
4  Campb.  183.— 3  M.  &  S.  117.— Holt,  106, 107. 

Ih)  This  averment  of  the  sale  must  be  proved, 
1  C.  &  P.  672.  The  sale  may  in  some  cases  ba 
presumed,  as  if  the  agent,  after  a  reasonable  time-, 
refuse  to  account  for  the  goods,  1  Stark.  224. — 
Peake,  66. 

(»)  Where  the  promise  was  to  account  for  mo* 
nies  to  be  received,  it  should  seem  that  the  decla^ 
ration  ought  to  aver  the  receipt  of  money,  6  TaunL 
45.  Sed  ofd«j  1  Price,  109.  But  if  money  has 
been  received,  it  may  be  recovered  under  the  com- 
mon count  for  jnoney  had  and  received. 

(A)  When  a  request  is  necessary,  see  1  Taunt. 
672. 

{kk)<{  If  the  defendant  has  in  part  accounted  for 
or  paid  over  some  of  the  money  received,  the  best 
course  is  to  admit  such  part  performance  on  the 
face  of  the  declaradon.  See  BosanqQat'l  Rtllei 
on  Pleading,  86,  87.  y 
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AOAXKST  stance  and  request  of  the  eaid  defeodant,  had  delivered  to  the  aaid  defeDdaot 
FACTORS,  divers  other  goods  and  chattels  of  great  value,  to  vrit,  of  the  value  of  £ —  to 
be  sold  and  disposed  of  by  the  said  defendant  for  the  said  plaintiff,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
render  a  just  and  reasonable  account  of  the  said  last-mentioned  goods  and 
chattels  to  the  said  plaintiff,  whenever  afterwards  he  the  said  defendant  should 
be  thereunto  requested ;  yet  the  said  defeodant  not  regarding  his  said  last- 
mentioned  promise  and  undertaking,  but  contriving  and  intending  to  injure  and 
defraud  the  said  plaintiff  in  this  respect,  hath  not  rendered  to  the  said  plaintiff 
a  just  and  reasonable  or  other  account  of  the  said  last-mentioned  goods  and 
chattels,  or  any  part  thereof  (although  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  d&c.  (venue)  aforesaid,  was  requested  by 
the  said  plaintiff  so  to  do),  but  the  said  defendant  hath  hitherto  wholly  refused, 
and  still  wholly  refuses  so  to  do. — [Add  coufUt  for  money  had  and  received^  the 
[  ^344  ]  account  etatedt  and  hreachf  if  there  he  any  reason  to  suppose  *tiie  goods  hai>e 
been  lost  or  injured  by  carelessness^  add  the  general  county  as  ante,  341.] 

Almost  For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  first  consignment^  or 

■or»ocount-  abo%U  it)  at,  d&c.  (retiue)  in  consideration  that  the  said  plaintiff,  at  the  special 
«lo£^con-  instance  and  request  of  the  said  defendant  had  sent  and  consigned  to  the 
si^ed  at  3^11]  defendant  divers  goods  and  chattels  of  the  said  plaintiff  of  great  value,  to 
timM  for  wit,  of  the  value  of  £ —  in  order  that  the  said  defendant  might  sell  and  dis« 
'^^^  '*  pose  of  the  same  for  the  said  plaintiff,  for  commission  and  reward  to  the  said 
defendant  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  endeavor  to  sell  and  dispose  of  the  said 
goods  and  chattels  for  and  on  the  account  of  the  said  plaintiff,  and  to  render  a 
just  and  reasonable  account  of  the  said  sales  thereof  to  the  said  plaintiff  in  a 
reasonable  time  then  next  following,  and  to  pay  over  the  proceeds  of  such  sales 
to  the  said  plaintiff,  when  he  the  said  defendant  should  be  thereunto  reasonably 
requested  by  the  said  plaintiff;  and  although  the  said  defendant  then  and  there 
had  and  received  the  said  goods  and  chattels,  for  the  purpose  aforesaid,  and  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  times 
afterwards,  and  before  the  commencement  of  this  suit,  sold  the  same,  for  and 
on  account  of  the  said  plaintiff,  for  a  large  sum  of  money,  to  wit,  the  sum  of  ^ — 
to  wit,  at,  d&c.  (venue)  aforesaid (m) ;  and  although  a  reasonable  time  for  the 
said  defendant  to  render  such  account  as  aforesaid,  and  paying  over  the  pro- 
duce of  the  said  sales  to  the  said  plaintiff  hath  long  since  elapsed*;  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not, 
(although  he  was  afterwards,  to  wit,  on,  &c.  (any  day  before  the  title  of  decla* 
ration)^  at,  &c.  (venue)  requested  by  the  said  plaintiff  so  to  do,)  as  yet  render- 
ed to  the  said  plaintiff  a  just  and  reasonable  account  of  the  said  sale,  or  paid 
over  the  proceeds  thereof  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected 

il)  See  ante,  S42|  note.  It  should  seem  not,  for  the  promise  is  merely  to 

(m)  Qti«re,  If  this  should  not  aver  the  receipt    account  for  the  sale,  and  not  for  the  proceeds  onlj. 
of  the  money.    6  Taunt.  46.— S  £sp.  Rep.  710. 
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and  refused  so  to  do,  to  wit^  at*  &c.  {venue)  aforesaid. — [Add  a  eoufU  like  the     aaaixst 
kut  preceding  formt  and  the  eaunU  there  directed,]  tactom, 

*For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c«  (venue)  in  coDsidera-  [  «345  ] 
tion  that  the  said  plaioliff,  at  the  special  instance  and  request  of  the  said  defend-  ^^l^ 
ant,  had  authorized  and  empowered  the  said  defendant  to  settle  the  amount  ployed  to 
of  a  certain  debt  then  due  and  owing  from  one  E.  F.  to  the  said  plaintiff,  and  to  amount  of  a 
obtain  pajment  and  satisfaction  of  the  said  debt  from  the  said  £.  F.  he,  the  said  ^uetoplai^ 
defendant,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  |{?;(^'''"  ^ 
render  a  just  account  to  the  said  plaintiff  of  all  monies,  and  securities  for  money,  for  not  ac- ' 
which  he  the  said  defendant  should  receive  for  and  on  account  of  the  said  debt,  ^^l!^  re^ 
and  to  pay  and  deliver  all  such  monies  and  securities  to  the  said  plaintiff  when  ^?^^^  ^J 
he  the  said  defendant  should  be  thereunto  afterwards  requested ;  and  although 
the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
{venue)  aforesaid,  receive(»)  divers  large  sums  of  money,  and  also  divers  secu- 
rities for  money,  under  and  by  virtue  of  the  said  power  and  authority,  for  and 
on  account  of  the  said  debt ;  yet  the  said  defendant  not  regarding  his  said  pro- 
\  mise  and  undertaking,  but  contriving  and  intending  to  injure  and  defraud  the 

said  plaintiff  in  this  behalf,  hath  not  rendered  a  just  and  reasonable  or  other 
account,  to  the  said  plaintiff  of  the  said  monies  or  securities  for  money  so  re- 
eeived  by  the  said  defendant  as  aforesaid,  or  any  part  thereof  (although  to  do  this, 
be  the  said  defendant  was  requested  by  the  said  plaintiff  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  and  oAentimes,  afterwards,  to  wit,  at,  &c.  {venue) 
aforesaid,)  but  he,  to  do  this,  hath  hitherto  wholly  refused,  and  still  refuses  so  to 
do.     [Add  money  counts  and  accounts  stated.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  retainer  or  about  ti),  at,  Again^an 
d&c.  (venue)  in  consideration  that  the  *said  plaintiff,  at  the  special  instance  and  sellinggoods 
request  of  the  saiid  defendant  had  retained  and  employed  the  said  defendant  to  ^  ^^1,^. 
sell  and  dispose  of,  for  cash,  or  any  approved  bil](|>),  at  a  short  date,  certain  ^'^J^*}f°^ 

goods  and  merchandizes,  to  wit,  [fifty  hides,  and  twenty-six ,]  of  the  said  good  bill, 

plaintiff,  of  great  value,  to  wit,  of  the  value  of  <£ —  of  lawful  money  of  Great  Bri-  o?dere{o). 
tain,  for  commission  and  reward  to  the  said  defendant  in  that  behalf ;  he  the  said  [  *346  ] 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
endeavor  to  sell  and  dispose  of  the  same,  but  not  otherwise  than  for  cash,  or 
an  approved  bill,  at  a  short  date  ;  yet  the  said  defendant,  not  regarding  his  said 
promise  and  imdertaking  so  by  him  made  as  aforesaid,  but  contriving,  and 
fraudulently  intending,  craftily  and  subtly,  to  deceive  and  defraud  the  said  plain- 
tiff in  this  behalf,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
\\  sold  and  disposed  of  the  said  goods  and  merchandizes  of  the  said  plaintiff  for  a 

I                     (n)  Thia  seeina  a  necessary  averment,  see  6  See  also  12  Mod.  6,  14.— Winch,  63.-6  Taunt. 

i                  Taunt  46.-2  Bep.  Rep.  710.  749.— If  the  Tendee  be  not  in  reputed  good  greum- 

l                     (o)  A  factor  or  broker  may  in  general,  sell  on  stances  the  agent  would  be  liable.— Sec  6  Bro.  P. 

credit,  unless  prohibited  by  the  express  or  implied  C.  287.— Beawes,  43.- Moll.  239.— The  time  of 

terms  of  hit  employment,  or  by  usage  of  trade,  credit  must  in  all  cases  be  reasonable  and  custom- 

WUle9,406.    S  B.  ft  P.  489.— 6  Bro.  P.  C.  287.—  ary.- Bulst.  103.— Moll.  328;    and  tho  security 

Cowp.  896.    He  cansot  sell  stock  on  credit,  as  also.— Bulst.  104.— Yelv.  202.— Wmcb,  6S. 

that  is  contrary  to  the  usual  course  of  business.  Ip)  Asto  what  is  an  approved  bill,  see  2  Campb. 

1  Campb.  266.— An  aucUoneer  is  Uable  if  he  sells  632.-2  H.  Bla.  673.— SMod.  273.-3  Stark.  EtkI. 

oUierwise  than  ibr  ready  money.  %  Chit.  Rep.  368.  1636.-1  M.  ft  P.  666. 
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▲tiAiRsT     i^irge  sum  of  money,  to  wit,  (he  sum  of  £ —  otherwise  than  for  cash,  or  an  ap* 

AGENTS }  , 

FACTnuf,     proved  bill,  at  a  short  date,  to  wit,  for  a  disapproved  and  bad  and  insufficient 
bill  of  exchange,  which  hath  become  and  is  of  no  use  or  value  to  the  said  plain- 
tiff, and  which  said  sum  of  money  is  wholly  unpaid  to  the  said  plaintiff;  and 
by  reason  of  the  premises,  he,  the  said  plaintiff,  is  likely  (o  lose  the  same,  to 
foum  for       ^'^*  ^^>  ^^*  {venue)  aforesaid.     And  whereas  also,  heretofore,  to  wit,  on  the 
not  Belling     day  and  year  aforesaid,  at,  6lc,  (venue)  aforesaid,  in  consideration  that  the 
money,  or  a  said  plaintiff,  at  the   like  special  instance  and  request  of  the  said  defendant, 
exchange      ^^^  retained  and  employed  the  said  defendant  to  sell  and  dispose  of  certain 
iPP)'  other  goods  and  merchandizes  of  the  said  plaintiff,  to  wit,  goods  and  merchan* 

dizes  of  the  like  number,  quantity,  quality,  description,  and  value,  as  those  in 
the  said  first  count  mentioned,  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  that  he  would  not  sell  or  dispose 
of  the  said  last-mentioned  goods  and  merchandizes  otherwise  than  for  rea- 
dy  money,  or  a  ^'good  bill  of  exchange  ;  yet  the  said  defendant  contriving 
and  fraudulently  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  be- 
half, did  not  perform  or  regard  his  last-mentioned  promise  and  undertaking,  but 
craftily  and  subtly  deceived  and  defrauded  the  said  plaintiff  in  this,  to  wit,  that 
the  said  defendant  did  not  sell  or  dispose  of  the  said  goods  and  merchandizes  for 
ready  money,  or  for  a  good  bill  of  exchange,  but,  on  the  contrary  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  sold  and  disposed  of  the  same, 
for  a  bad  bill  of  exchange,  and  which  became,  and  was  of  no  use  or  value  to 
Third  count,  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.  And  whereas  also,  hereto- 
tJi^ga  ^^^^^  ^^  ^i^  ^^  ^^^  ^^y  ^"^  y®^^  aforesaid,  at,  &c.  {venue)  the  said  defendant, 
good  bill  of   under  and  by  virtue  of  the  retainer  and  authority  of  the  said  plaintiff,  had,  for 

exchange  in  "^  ^  r  »  » 

pajment  ao-  commission  and  reward  to  him  in  that  behalf,  sold  and  disposed  of  certain  other 
proraUie/  goods  and  merchandizes  of  the  said  plaintiff,  of  the  like  quantity,  number,  qual- 
ity, description,  and  value,  as  those  in  the  said  first  count  mentioned,  for  and 
on  the  behalf  of  the  said  plaintiff,  for  a  certain  sum  of  money,  to  wit,  the 
sum  of  £ —  and  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  would  accept  and  receive  for 
and  on  account  of  the  said  goods  and  merchandizes,  of  and  from  the  said  de- 
fendant a  certain  bill  of  exchange,  to  wit,  a  bill  dated,  &c.  and  made  and  drawn 
by  one  G.  H.  upon  one  I.  K.  and  whereby  the  said  G.  H.  requested  the  said 

I.  K. after  the  date  thereof,  to  pay  to  the  said  plaintiff  or  order  «f  166, 

the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  that  the  said  bill  of  exchange  was  a  good  bill  of  exchange  ;  and  the 
said  plaintiff  avers  that  he,  confiding  in  the  said  promise  and  undertaking  of  the 
said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  d&c 
{venue)  did  accept  and  receive,  for  and  on  account  of  the  said  last-mentioned 
goods  and  merchandizes,  the  said  last-mentioned  bill  of  exchange  of  and  from 
the  said  defendant ;  yet  the  said  defendant,  contriving  and  fraudulently  intending 
to  deceive  and  injure  the  said  plaintiff  in  this  behalf,  did  not  perform  or  regard 
his  said  last-mentioned  promise  and  undertaking,  but  craftily  and  subtly  deceived 
'and  defrauded  the  said  plaintiff  in  this,  to  wit,  that  the  said  last-mentioned  bill 

{pp)  &f  a  form,  Ferreni».  Robina,  I  Gale  Rep.  70. 
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of  exchaogd  was  not  a  good  bill  of  exchange,  but  on  the  contrary  thereof,  then    aoaikst 
was  and  still  is  a  bill  of  exchange  of  no  use  or  value ;  and  although  the  time     factori, 
for  payment  of  the  said  sum  of  money  therein  specified,  according  to  the  tenor  ^* 

and  effect  of  the  said  last-mentioned  bill  of  exchange,  hath  long  since  elapsed, 
and  the  said  plaintiff  hath  endeavored  to  obtain  payment  thereof,  yet  the  said 
plaintiff  hath  been  and  is  wholly  unable  to  procure  payment  of  the  same  or  any 
part  thereof,  and  the  *same  remains  wholly  due  and  uiyaid  to  the  said  plaintiff,  [  *347  ] 
to  wit,  at,  &c.  (venue).    And  whereas  also,  heretofore,  to  wit,  on  the  day  and  Fourth 
year  aforesaid,  at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  ^^Jf^^g 
like  special  instance  and  request  of  the  said  defendant,  had  retained  and  em-  ^»  ^Y^^ 
ployed  him  for  commission  and  reward,  to  him  in  that  behalf^  to  sell  and  dispose  goods. 
of  certain  other  goods  and  merchandizes,  of  the  said  plaintiff,  of  the  like  num* 
ber,  quantity,  quality,  description,  and  value,  as  those  in  the  said  first  count  men- 
tioned, the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  use  due  care  in  and  about  the  sale  of  the  said  last-mentioned 
goods  and  merchandizes  ;  and  although  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  (venue)  sold  the  said  *last«men-  [  «348  ] 
tinned  goods  and  merchandizes  for  and  on  account  of  the  said  plaintiff,  for  a 
large  sum  of  money,  to  wit,  the  sum  of  j^—  yet  the  said  defendant,  not  regard- 
ing his  said  last-mentioned  promise  and  undertaking,  did  not  use  due  care  in  and 
about  the  sale  of  the  said  last-mentioned  goods  and  merchandizes,  but  wholly 
neglected  and  refused  so  to  do,  and  wrongfully  and  unjustly  took,  accepted,  and 
received,  in  payment  of  the  said  last- mentioned  goods  and  merchandizes,  a  cer- 
tain bill  of  exchange  of  no  use  or  value  to  the  said  plaintiff,  and  by  reason  of 
the  premises,  he,  the  said  plaintiff,  is  likely  to  lose  the  price  of  the  said  last- 
mentioned  goods  and  merchandizes,  to  wit,  at,  &c.  (venue)  aforesaid. — [It 
would  be  as  well  to  insert  another  count  like  this^  merely  stating  that  defendant 
undertook  to  sell  the  goods  at  the  best  price  he  could  get  for  the  sanUf  but  that 
he  sold  them  under  the  best  price  he  could  have  gotten.^ 

And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  piAii  count 
(venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re-  ^^^^^^^ 
quest  of  Ifae  said  defendant,  had  retained  and  employed  the  said  defendant  for  sible  accord- 
commission  and  reward  to  him  in  that  behalf,  to  sell  and  dispose  of  certain  ^^edere 
other  goods  and  merchandizes  of  the  like  number,  quantity,  quality,  description,  ||^o^"^'' 
and  value,  as  the  said  goods  and  merchandizes  in  the  said  first  count  mentioned, 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  be  responsible  to  him  for  the  prices  of  the  said  last-mentioned  goods 
and  merchandizes ;  and  although  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  d&c.  (venue)  sold  and  disposed  of  the  said  last-men- 
tioned goods  and   merchandizes  for  a  large  sum  of  money,  to  wit,  the  sum  of 
£ — ,  and   although  a  reasonable  time  for  the  payment  thereof  has  long  since 
elapsed,  to  wit,  at,  &c.  (venue)  yet  the  said  defendant  not  regarding  his  said 
promise  and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud 

(«)  8«e  ante,  S4S,  note.— 1  J.  B.  Moore,  279,    678.-8  Taunt.  371.— S  J.  B.Moore,  4S0^8.  C. 
and  a  form  there,  and  the  common  count,  14  East,    ante,  78,  note. 
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AOAiirsT  the  said  plaiotiff  in  this  respect,  hath  not  as  yet  paid,  or  caused  and  procured  to 
FACTORS,  be  paid,  the  said  last-mentioned  sum  of  money,  or  any  part  thereof,  to  the  said 
plaintiff,  although  he  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  had  no* 
tice  of  the  premises,  and  was  requested  by  the  said  plaintiff  so  to  do,  to  wit,  dtc. 
(venue)  aforesaid. — [Add  counls fornot rendering  a  juat  occottn/,  as  anle^  342, 
4,  alio  counts  for  goods  soldf  money  counts^  aecowU  staled^  and  6reacA.] 

fticiorTn-^         For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c*  (venue)  in  consideration 
•tnicted  to     that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
dy  money,*   had  causod  to  be  delivered  to  the  said  defendant  certain  goods  and  chattels,  to 
uTOn^crc^t    ^*^«  one'hogahead  of  tallow  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
to  a  person    value  of  £ —  of  lawful  money  of  Great  Britain,  to  be  sold  and  disposed  of  for 
wards  be-     ready  money,  by  the  said  defendant,  for  certain  commission  and  reward,  to  be 
v^tV)^^     therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  lie  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  not  to  sell 
or  dispose  of  the  said  goods  and  chattels  to  any  person  or  persons  whatsoever, 
otherwise  than  for  ready  money ;  yet  the  said  defendant  not  regarding  his  said 
promise  and  undertaking,  but  contriving  and  intending  to  injure  and  defraud  the 
said  plaintiff  in  this  respect,  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  d&c.  (venue)  aforesaid,  sell  and  dispose  of  the  said  goods  and  chattels 
upon  credit,  and  otherwise  than  for  ready  money,  that  is  to  say,  to  one  R*  H.  at 
and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  and  which  said  sum  of 
£ —  is  still  wholly  unpaid  to  the  said  plaintiff,  and  ttie  said  R.  H.  having  since 
become  insolvent,  he  the  said  plaintiff  is  likely  to  lose  the  same,  to  wit,  at,  d&e. 
(venue)  aforesaid* — [Add  counia  as  directed  m  the  last  form.'] 

r  *349  1  *F<»'  ^^at  whereas  the  said  plaintiff,  before  the  making  of  the  promises  and 
AgaiDst  a  undertakings  of  the  said  defendant  in  this  and  the  two  next  succeeding  counts, 
•eiiingoia  ^  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  linen  draper,  and  the 
tra^\oez^   trade  and  business  of  a  [linen  draper],  during  all  that  time  exercised  and  car- 

Sress  or-  ned  on,  to  wit,  at,  dtc.  (venue) :  and  thereupon,  heretofore,  to  wit,  on,  &c*  at, 
&c.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  so  being  such  linen 
draper  as  aforesaid,  at  the  special  instance  and  request  of  the  said  defendant, 
had  then  and  there  retained  and  hired  the  said  defendant  to  serve  the  said  plain- 
tiff as  a  servant  and  shopman  in  his  said  trade  and  business,  for  certain  wages 
and  reward,  to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  and 
also  in  consideration  that  the  said  plaintiff,  at  the  like  request  of  the  said  defend- 
ant, had  then  and  there  agreed  to  find  and  provide  board  and  lodging  for  the 
said  defendant,  whilst  he  the  said  defendant  should  continue  to  serve  the  said 
plaintiff  as  aforesaid,  the  said  defendant  then  and  there  undertook  and  promised 
the  said  plaintiff  that  he  the  said  defendant  would  not,  whilst  he  should  con- 
tinue to  be  the  servant  and  shopman  of  the  said  plaintiff  as  aforesaid,  sell  or  de- 
liver any  goods  or  merchandizes  of  the  said  plaintiff  on  credit,  or  otherwise  than 
for  ready  money,  to  any  person  or  persons,  without  the  consent  or  approbation 
of  the  said  plaintiff,  and  that  in  case  he  the  said  defendant  should  sell  and  deliv- 
er) See  note  to  last  precedent,  ^  and  the  foim  in  Ferrers  «•  Bobins,  1  Gal«'8  Rep.  70.  > 
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er  aoy  goods  or  merchandizes  on  credit,  or  otherwise  than  for  ready  monej,    AaAitnr 
without  the  said  pluinlifF's  consent  and  approbation,  and  the  same  should  not     tactomm^ 
be  duly  puid  fur  by  (ho  purchasers  thereof,  be  the  said  defendant  would  pay  to 
the  said  plaintiff  the  prices  for  which  he  should  so  sell  such  goods  and  merchan- 
dizes on  credit,  or  otherwise  than  for  ready  money  ;{rr)  yet  the  said  defendant 
not  regarding  his  said  promise  and  undertaking,  but  contriving  and  fraudulently 
intending  to  injure  the  said  plaintiff  in  this  behalf,  afler  the  making  of  the  said 
promise  and  undertaking,  and  whilst  he  continued  to  be  the  servant  and  shop- 
man of  the  said  plnintiflf  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at, 
6lc,  {venue)  aforesaid,  without  the  consent  and  approbation  of  the  said  plaintiffp 
sold  and  delivered  certain  goods  and  merchandizes,  to  wit,  &c.  the  property  of 
the  said  plaintitf,  of  a  large  value,  to  wit,  of  the  value  of  £ —  of  lawful  money  of 
Great  Britain,  for  a  certain  sum  of  money,  to  wit,  the  sum  of  j^ —  to  certain  per- 
sons, to  the  said  plaintiff  unknown,  on  the  credit  of  a  certain  *draft  on  certain  [  *350  ] 
bankers  trading  under  the  style  and  firm  of  Messrs.  Robson  and  Co.  which  said 
draA  the  said  Messrs.  R.  and  Go.  afterwards,  to  wit,  on  the  day  and  year  afore* 
said,  wholly  refused  to  pay,  and  which  said  last-mentioned  sum  of  money  still 
remains  wholly  due  and  unpaid  to  the  said  plaintiff,  and  the  said  plaintiff  is  to 
great  danger  of  losing  the  same,  nor  have  the  said  persons  who  so  purchased 
the  said  goods  and  merchandizes,  duly  paid  the  said  sum  of  £ —  or  any  part 
thereof,  for  (he  same,  to  wit,  at,  &c.  {venue)  aforesaid.    «And  the  said  plaintiff  ^^j^  ^f 
further  says,  that  the^said  defendant  further  disregarding  his  said  prombe,  6lc.  B»ne  con- 
afterwards,  and  whilst  he  continued  to  be  the  servant  and  shopman  of  the  said 
plaintiff  as  aforesaid,  to  wit,  on,  &c.  at,  d&c.  (venue)  aforesaid,  without  the  con- 
sent and  approbation  of  the  said  plaintiff,  and  against  his  will,  sold  and  delivered 
certain  other  goods  and  merchandizes,  to  wit,  on,  Slc.  al,  &c.  («eniie)  the  pro- 
perty of  the  said  plaintiff,  of  a  large  value,  to  wit,  of  the  value  or£ —  of  like  law- 
ful money,  on  credit,  otherwise  than  for  ready  money,  to  one  E.  F.  for  a  certaia 
other  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  and  which 
said  last-mentioned  sum  of  money  still  remains  wholly  due  and  unpaid  to  the 
said  plaintiff,  and  the  said  plaintiff  is  in  great  danger  of  losing  the  same,  to  wit« 
at,  &c.  {venue)  aforesaid. — [Add  other  counts  for  monies  had  and  receivedt  ac 
count  stated^  and  breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  delivery^  or  about  it)  at  ^^J^  ^J 
6lc.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  th«  ?^y^. 
request  of  the  said  defendant,  had  then  and  there  delivered  to  toe  said  detenaaDt  exchange 
a  certain  bill  of  exchange  in  writing  of  the  said  plaintiff,  bearing  date  a  certain  ^^emiaiitto 
day  and  year  therein  mentioned,  to  wit,  &c.  {the  date)  for  the  payment  of  the  gjj^.^j 
sum  of  iT—  (two)  months  after  the  date  thereof,  to  one  E.  F.  or  his  order,  for 
the   purpose  of  the  said  defendant's  procuring  from  the  said  E.  F.  money,  or 

{rr)  {  The  promise  should  not  be  etated  thus  and  then  aver  it  wa<  his  duty  not  to  give  credit 

special ly  as  to  the  defendant's  promise  to  pay  the  without  permission.  ^  ..,••, 

prices  of  the  goods,  unless  there  wore  an  express        («)  See  piecedent,  ante,  277,  for  not  gettmg  U 

contract  lo  that  extent,  but  limited  to  the  first  part  discounted.    The  plamtiff  may,  it  seema,  [««)ver 

of  the  statement,  to  which  extent,  the  law  would,  on  the  count  for  money  had  and  received,  l  fll.  « 

perhaps,  even  infer  a  contract  on  the  part  of  the  P.  438.    He  need  not  produce  the  bill  m  evidence, 

shopman,  or  it  might  be  safer  to  declare  on  the  but  may  give  parol  evidence  of  its  contenti. 
certainly  implied  promise  to  observe  his  duty, 

Vol.  II.  36 
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ACAEiftT  goods  on  the  security  thereof,  for  the  said  nlaintiif,  for  certaio  cominission  and 
tACTOjLUt  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defendant  undertook,  and 
r  «351  1  ^^®"  ""^  ^^®^^  faithfully  promised  the  said  plaintiff  to  deliver  *to  the  said  plain- 
tiff such  ^um  or  sums  of  money,  and  such  goods,  (m)  as  he  the  said  defendant 
should  procure  on  the  security  of  (he  said  bill,  or  to  return  the  said  bill  to  the 
said  plaintiff  before  the  same  became  due  and  payable  ;  and  although  the  said 
defendant  did  afterwards,  and  before  the  said  bill  became  due  and  payable,  to 
wit,  OD  the  day  and  year  aforesaid,  procure  from  (he  said  £.  F.  upon  the  se« 
curity  of  the  said  bill,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful 
money  of  Great  Britain,  and  divers  goods  and  merchandize  of  great  value,  to 
wit,  of  the  value  of£ —  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the  said  defend- 
ant not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  al- 
though he  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (rcnve) 
requested  by  the  said  plaintiff  so  to  do,  deliver  to  the  said  plaintiff  the  said  sutn 
or£ —  and  the  said  goods  aad  merchandize,  so  procured  by  the  said  defendant 
on  the  security  of  the  said  bill  as  aforesaid,  or  any  or  either  of  them,  or  any  part 
thereof,  or  return  the  said  bill  to  him  the  said  plaintiff  before  the  same  became 
due  and  payable,  but  hath  wholly  refused  and  neglected  so  to  do  ;  and  the  said 
plaintiff  further  says,  that  after  the  said  bill  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  to  wit,  on,  d&c.  at,  &c.  {venue)  aforesaid,  he  the 
said  plaintiff  was  arrested  and  held  to  bail  by  the  said  £.  F.  then  and  there  be- 
ing the  holder  of  the  said  bill,  and  was  then  and  there  called  upon,  and  forced, 
and  obliged  to  pay,  and  did  then  and  there  pay,  to  the  said  £.  F.  the  said  sum  of 
money  in  the  said  bill  specified,  together  with  certaip  interest  thereof,  and  the 
costs  of  a  certain  action  before  then  brought  on  the  said  bill  by  the  said  £.  F. 
against  the  said  plaintiff,  in  the  whole  amounting  to  a  large  sum  of  money,  to 
wit,  the  sum  of  ^ —  and  thereby  also  the  said  plaintiff  was  put  to  and  inconvd 
great  trouble  and  costs,  to  wit,  costs  amounting  to  the  sum  of  ^ —  in  and  about 
the  settling  and  putting  an  end  to  the  said  action,  to  wit,  at,  6lc.  {venue)  afore- 
said.— [Add  the  following  eounlt^l 

Second  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at, 

^^"'foT  ^c.  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  in- 
n^i^eUr-  gtance  and  request  of  the  said  defendant,  had  delivered  to  the  said  defendant, 
biU.  and  that  the  said  defendant  then  had  a  certain  bill  of  exchange  of  the  said  plain- 

tiff, bearing  date,  to  wit,  &c.  {ike  date)  and  drawn  by  E.  F.  upon  C.  D.  and 
whereby  the  said  C.  D.  was  requested  to  pay  the  sum  of  i^—  to  the  said  E.  F.'s 
order,  two  months  after  the  date  thereof,  for  the  purpose  of  the  said  defendant's 
discounting  or  getting  the  same  discounted  for  the  said  plaintiff,  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
discount,  or  get  the  said  bill  discounted  for  the  said  pLintiff,  or  else  return  the 
same  to  him  when  he  the  said  defendant  should  be  thereunto  afterwards  request- 
ed ;  yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 

^  (»•)  If  the  defendant  wu  onlj  authorized  to  obuin  money,  and  not  torcccire  goods  even  in  part, 
onut  ^hat  relates  to  goods.  ^  b  « «.  i^-* , 


fcc. 
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cofitriying  and  intending  to  defraud  and  injure  the  said  plaintiff  in  this  behalfy     ^oxinn 
hath  not  yet  discounted,  or  got  the  said  bill  of  exchange  discounted  for  the  said    rAcroKi, 
plaintifi^  or  returned  the  same  to  him,  although  he  was  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  (oentie)  aforesaid,  requested  by  the  said 
plaintiff  so  to  do ;  and  the  said  plaintiff  hath  hitherto  lost  the  use  and  benefit  of 
the  said  bill  of  exchange,  to  wit,  at,  &c«  (venue)  aforesaid. — \jAdd  damage,  a$ 
m  la$i  count,  and  eomman  eounls.] 


♦XXXI.    AGAINST  WHARFINGERS.  j  ^352  '^ 

AOAIirtT 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  of      okks.  ~ 
his  promise  and  undertaking  hereinafter  next  mentioned,  was  a  wharfinger,  and  ^^J^l^r 
the  business  of  a  wharfinger  used,  exercised,  and  carried  on  at  and  upon  a  cer-  ^r|?"H^. 
tain  wharf,  situate  in  the  city  of  London,  {or  **  county  of  S."  according  to  the  ered  to  him 
fact)  to  wit,  at,  &c.  {venue*)     And  thereupon,  heretofore,  to  wit,  on,  &c.  {day  ^^yZ^T 
of  delivery  or  about  ii)  at,  Ike,  (venae,)  aforesaid,  in  consideration  that  the  said  I^^^^lf' 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  caused 
to  be  delivered  to  the  said  defendant,  at  and  upon  the  said  wharf,  certain  goods 
and  chattels,  to  wit,  &c.  {deecribe  than  minutely^  or  as  in  trover)  of  the  said 
plaintifi*,  of  great  value,  to  wit,  of  the  value  of  <£ — ,  to  be  by  the  said  defendant 
safely  and  securely  kept  at  and  upon  the  said  wharf,  and  from  thence  shipped  in 
and  on  board  of  a  certain  ship  or  ve8sel{u),  for  the  purpose  of  being  carried  and 
conveyed  therein  to  a  certain  place,  to  wit,  a  place  called  '         for  reason- 
able(w)  wharfage  and  reward  to  the  said  defendant  in  that  behalf,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff, 
that  be  the  said  defendant  would  safely  and  securely  keep  the  said  goods  and 
chattels  at  and  upon  the  said  wharf,  and  would  ship  the  same  in  and  on  board 
of  the  said  ship  or  vessel  in  manner  and  for  the  purpose  aforesaid.     And  al* 
though  the  said  defendant  then  and  there  had  and  received  the  said  goods  and 
chattels,  and  could,  and  might  and  ought  to  have  shipped  the  same  in  and  on 
board  of  the  said  ship  or  vessel,  in  manner  and  for  the  purpose  aforesaid,  yet 
the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but  contriv- 
ing and  intending  to  deceive  and  injure  the  said  plaintifl*  in  this  behalf,  did  not 
nor  would  safely  and  securely  keep  the  said  goods  and  chatteU  at  and  upon  the 
said  wharf,  nor  ship  the  same  in  and  on  board  of  the  said  ship  or  vessel,  in  man- 
ner and  for  the  purpose  aforesaid  ;  but  on  the  contrary  thereof,  he  the  said  de- 
fendant so  carelessly  and  negligently  conducted  himself  in  this  behalf,  that  by 
and  through  the  mere  carelessness  and  negligence  ^of  the  said  defendant  and  r  ^353  1 

« 

Jl)8ee  forms,  2  Wentw.  Index.— 7  T.  R.  171.  rosponsibiltty  for  goods  left  with  him  to  bo  sent 

Wentw.  21.    A  wharfinger  is  not,  like  a  car-  coastwise,  a  delivery  to  the  mate,  or  some  other 

rier,  responsible  at  all  evenu  for  the  safe  custody  officer  of  the  ship,  by  which  they  are  to  be  con- 

of  ffoods  intrusted  to  his  care,  he  is  liable  only  for  veyed,  is  necessary.     I  Ry.  &  Moo.  224.    Leav- 

ordtnary  neglect.  See  4  T.  R.  681. — Peake's  N.  P.  ing  goods  at  a  wharf  piled  amongst  other  goods, 

114. — 1  Surk.  72. — 1  Esp.Rep.  S15. — Cowp.  4S0.  without  any  communication  with  any  one  there,  is 

When  liable  for  loss  by  fire,  see  2  Stark.  400.    By  not  a  delivery  to  the  wharfinger,  S  Campb.  414. 

statutes  6  Ann.  c  31— 14  Geo.  S.  c.  78.  8.  86,  they  (tt)  If  the  ve^icl  be  named,  say,  «  a  eeriain 

arc  not  liable  for  loss  by  fire.  In  order  to  discharge    thip  or  veaiel  called  the .* 

a  whacfinger  who  undertakes  to  sAtp  goods,  from  (w)  2  Now  Rep.  459, 
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A«ATirfT    hifl  flenrants  in  that  behalft  the  said  goods  and  chattels  being  of  the  value  aforo- 
wRABFiff-  ^^.^^  ^^  ^^  ^^  ^^^  j^^  ^^j  y^^^  aforesaid,  became  and  were  wholly  lost  to  the 


0XB8. 


aaid  plaintiff;  to  wit,  at,  &c.  (vewte)  aforesaid. 


Second  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &:c. 

^pp^ing  the  (vtnue)  aforesaid,  in  consideration  that  the  said  plaintilT,  at  the  like  special 
So^a  an  instance  and  request  of  the  said  defendant,  had  caused  to  be  delivered  to  the 
▼essel  in  a  gai^  defendant  certain  other  goods  and  chattels  of  the  said  plaintiff,  to  wit,  goods 
time.  and  chattels  of  the  like  number,  quantity,  quality,  description,  and   value,  as 

those  in  the  said  first  count  mentioned,  to  be  by  the  said  defendant  s&fely  and 
securely  kept  and  taken  care  of,  and  shipped  within  a  reasonable  time  then  next 
following,  in  and  on  board  of  some  ship  or  vessel  about  to  sail  and  proceed  from 
[the  river  Thames  aforesaid]  to,  &c.  aforesaid,  for  certain  reasonable  reward  to 
the  said  defendant  in  that  behalf,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  safely  and  securely  to  keep  the 
said  last- mentioned  goods  and  chattels  till  the  same  should  be  so  shipped  as 
last  aforesaid,  and  to  ship  the  same  within  a  reasonable  time  then  next  follow- 
ing, in  and  on  board  of  some  ship  or  vessel  about  to  sail  from,  &c.  aforesaid, 
to,  &c.  aforesaid ;  and  although  the  said  defendant  then  and  there  had  and 
received  the  said  last-mentioned  goods  and  chattels  for  the  purpose  last  afore- 
said, and  although  a  reasonable  time  for  the*said  defendant  to  ship  the  said  last- 
mentioned  goods  and  chattels  in  and  on  board  of  some  ship  or  vessel  about  to 
sail  from,  &c.  aforesaid,  to,  &c.  aforesaid,  hath  long  since  elapsed,  and  al- 
though the  said  defendant  could  and  might  during  that  time  have  shipped  the 
said  last-mentioned  goods  and  chattels  as  last  aforesaid,  yet  the  said  defendant 
not  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriving 
and  intending  to  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor 
would,  within  such  reasonable  time  as  aforesaid,  or  at  any  time  since,  ship  the 
said  last-mentioned  goods  and  chattels  in  and  on  board  of  any  ship  or  vessel 
about  to  sail  from,  &c.  aforesaid,  to,  &c.  aforesaid,  but  wholly  neglected  so  to 
do,  and  the  said  defendant  so  carelessly  and  negligently  conducted  himself  in 
that  behalf,  that  by  and  through  the  mere  carelessness  and  negligence  of  the 
said  defendant,  the  said  last-mentioned  goods  and  chattels  being  of  the  value 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  became  and  were  wholly  lost 
to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid. 

Third  count,  And  whereas  also  the  said  defendant  heretofore,  to  wit,  on  the  day  and  year 
i^  Mfeiy  aforesaid,  at,  &c.  {venue)  aforesaid,  in  -consideration  that  the  said  plaintiff*,  at 
were^tfip!?*  *^®  special  instance  and  request  of  the  said  defendant,  had  caused  to  be  deiiver- 
P^  ed(x)  to  the  said  defendant  certain  other  goods  and  chattels  *of  the  said  plain^ 

tiff*,  to  wit,  goods  and  chattels»of  the  like  number,  quantity,  quality,  description, 
[(^354  1  B"^  value,  as  those  in  the  said  first  count  mentioned,  *  and  which  said  last- 
mentioned  goods  and  chattels  were  then  and  there  intended  to  be  shipped, 
for  and  on  account  of  the  said  plaintiff^  to  be  by  the  said  defendant  safely  and 
securely  kept  at  and  upon  the  said  wharf,  until  the  same  should  be  so  shipped 

(x)  See  1  Bing.  Rep.  34. 
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as  aforesaid,  for  a  reasouable  wharfage  and  reward  to  and  for  the  said  defend- 
ant, he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff,  that  he  the  said  defendant  would  safely  and  securely  keep  the  said 
last-mentioned  goods  and  chattels  at  and  upon  the  said  wharf,  until  the  same 
should  be  so  shipped  as  last  aforesaid.  And  although  the  said  defendant  had 
and  received  the  said  last-mentioned  goods  and  chattels,  hamper,  and  its  con- 
tents aforesaid,  for  the  purpose  last  aforesaid,  yet  the  said  defendant,  not  regard- 
ing his  said  last-mentioned  promise  and  undertaking,  but  contriving  and  intend- 
ing to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
safely  or  securely  keep  the  said  last-mentioned  goods  and  chattels  at  or  upon 
the  said  wharf,  until  the  same  were  so  shipped  as  last  aforesaid ;  but  on  the 
contrary  thereof,  he  the  said  defendant  so  carelessly  and  negligently  conducted 
himself  in  this  behalf,  that  by  and  through  the  mere  carelessness  and  negligence 
of  the  said  defendant  and  his  servants,  the  said  last-mentioned  goods  and  chat- 
tels being  of  the  value  aforesaid,  were  afterwards  and  before  the  same  were  so 
shipped,  to  wit,  on  the  day  and  year  aforesaid,  wholly  lost  to  the  said  plaintiff, 
to  wit,  at,  &C.  (venue)  aforesaid. 


▲OAIJfST 

WHAiiriir- 

OERI. 


And  whereas  also,  &c.  [same  cu  third  count  as  far  as  the  asterisk,  and  then  Fourth 
proceed  asfoUows ;]  to  be  by  the  said  defendant  safely  and  securely  kept  for  the  not  safely 
saki  plaintiff*,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  pro-  goodlTleno- 
mised  the  said  plaintiflT,  that  he  the  said  defendant  would  safely  and  securely  r*^^^/* 
keep  the  said  last-mentioned   goods   and    chattels    for   the  said  plaintiff  as 
aforesaid  t-     And  although  the  said  defendant  then   and  there   had   and   re- 
ceived the  said  last-mentioned  goods  and  chattels  for  the  purpose  last  afore- 
said, yet  the  said  defendant  not  regarding  his  said  last-mentioned  promise  and 
undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff 
in  this  behalf,  did  not  nor  would  safely  and  securely  keep  the  said  last-mentioned 
hamper  and  its  contents  aforesaid  ;  but  on  the  contrary  thereof,  he  the  said 
defendant  so  carelessly  and  negligently  conducted  himself  in  that  behalf,  that 
by  and  through  the  mere  carelessness  and  negligence  of  the  said  defendant, 
the  said  last- mentioned  goods  and  chattels  being  of  the  value  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  became,  and  were  wholly  lost  to  the  said  plaintiff, 
to  wit,  at,  &c.  (venue)  aforesaid. 


And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  [same  as  last  count  as  far  as  t,  and  (hen  proceed  asfolloMos ;]  and  to  re- 
deliver the  same  to  the  said  plaintiff  when  he  the  said  defendant  should  be  ^there- 
to  afterwards  requested.  And  although  the  said  defendant  was  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  requested  by  the  said  plaintiff  to  re-deliver  the 
said  last-mentioned  goods  and  chattels,  to  the  said  plaintiff,  to  wit,  at  &c.  (venue) 
aforesaid,  yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking, 
did  not  nor  would  at  the  time  when  he  was  so  requested  as  aforesaid,  or  at  any 
time  afterwards,  re-deliver  the  said  last-mentioned  goods  and  chattels,  or  any  of 
them  or  any  part  thereof  to  the  said  plaintiff,  but  he  so  to  do  hath  hitherto,  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  wit,  at,  &c.  (venue) 
aforesaid. — [Add  counts  for  money  had  and  received^  and  the  account  stated^  if 


Fifth  counf, 
CD  a  pro- 
mise safely 
to  keep 
goods  and 
re-deliver 
them  on  re- 
luest. 
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there  be  any  reason  to  apprehend  thai  the  defendant  may  have  received  the  valu9 
of  the  goods.] 


AGAinaT  A  XXXII.  AGAINST  A  FARRIER. 

rAKRIEK. 

<tmer'Vor  ^^  ^^^  wherefts  the  said  plaintiff,  heretofore,  to  wit,  on,  d&c.  {day  of  re* 
Udiy  shoe-  tainer  or  about  it)  at,  &>c.  {venue)  at  the  special  instance  and  request  of  the 
horse  (y).  Said  defendant,  retained  and  employed  the  said  defendant  (he  the  said  defend- 
ant then  and  there  being  a  farrier)  in  the  way  of  his  said  business  of  a  farrier, 
to  shoe  a  certain  horse  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 
of  <£—• ;  and  in  consideration  thereof,  and  also  in  consideration  of  certain  rea- 
sonable reward  to  the  said  defendant  in  that  behalf,  he  the  said  defendant  then 
and  there,  to  wit,  on  the  day  and  year  aforesaid,  at,  dec.  (venue)  aforesaid,  un« 
dertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  shoe  the  said 
horse  in  a  skilful,  careful,  and  proper  manner ;  and  although  the  said  defendant 
then  and  there  had  and  received  the  said  horse  for  the  purpose  aforesaid,  and 
shoed  the  same,  yet  the  said  defendant  not  regarding  his  said  promise  and  un- 
dertaking, but  contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf, 
did  not  nor  would  shoe  the  said  horse  in  a  skilful,  careful,  and  proper  manner, 
but  wholly  neglected  so  to  do  ;  and  on  the  contrary  thereof,  he  the  said  defend- 
ant, after  the  making  of  his  said  promise  and  undertaking,  to  wit,  on  the  day 
and  year  aforesaid,  at,  6lc.  {venue)  aforesaid,  so  unskilfully,  carelessly,  negli- 
gently, and  improperly  shoed  the  said  horse,  that  by  and  through  the  mere  un- 
skilfulness,  carelessness,  and  improper  conduct  of  the  said  defendant  in  this  be- 
half, the  near  foot  before  of  the  said  horse  was  then  and  there  pricked  and 
wounded  ;  and  the  said  defendant  then  and  there  put  and  placed  too  narrow  a 
shoe  on  the  said  horse,  and  thereby  and  otherwise  so  improperly  shoed  the  said 
horse,  that  by  means  of  the  said  several  premises  the  said  horse  then  and  there 
became  and  was  lamed  and  hurt,  and  so  remained  and  continued  for  a  long 
apace  of  time,  to  wit,  from  thence  hitherto,  during  all  which  time  the  said  plain- 
tiff thereby  lost  and  was  deprived  of  the  use  and  benefit  of  his  said  horse,  and 
also  thereby,  he  the  said  plaintiff,  was  forced  and  obliged  to  and  did  necessarily 
lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  ^ — ,  in  and  about 
the  endeavoring  to  heal  and  cure  the  said  horse,  and  the  said  horse  was  and  is 
by  means  of  the  said  premises  greatly  damaged  and  deteriorated'  in  value,  to 
wit,  at,  &.C.  {venue)  aforesaid. — [Add  one  or  vMre  special  counts  less  particular^ 
and  adapted  to  the  nature  of  the  case^  stating  the  injury  more  generally.] 


[  *366  ]  *XXXIII.     AGAINST  CARRIER  BY  LAND. 


AGAINST 
CARRISB8 
BIT   LAfD. 


Agtinst  a  ^^^  ^^^^  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  of 

carrier  by 

(y)  This  action  is  founded  on  the  implied  con-    work,  will  perform  it  proporlv*    1  Saund.  312,  n. 
tract,  that  every  workman,  &c.  undertaking  any    2.— 1  Hen.  Bla.  168.— 7  T.  R.  171.— 5  T.  R.  150. 
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his  said  promise  and  undertaking  hereinafter  next  mentioned*  was  a  common     ^oAiifar 

.  .  CABRXKRS 

carrier  of  goods  and  chattels  for  hire,  in  and  by  a  certain  wagon,  {or  ^*  coach*')     bt  lahd. 
from  a   certain  place,   to  wit,  from to  a  certain  other  place,  *to  wit,  to  !*"^»  f***"  ^® 

*^  I088  of  goods 

(6),  to  wit,  at,  &>c.  (venue).     And  the  said  defendant  being  such  carrier  as  (a). 

aforesaid,  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  {day  of  delivery  or  t  ^^'  I 
about  it)  at,  &c.  {venue)  aforesaid,  at  the  special  instance  and  request  of  the  said 
defendant,  caused  to  be  delivered  to  the  said  defendant,  so  being  such  carrier  as 
aforesaid,  at,  &c.  {venue)  aforesaid,  certain  goods  and  chattels,  to  wit,  6lc.  [de* 
$eribe  them  minutely  or  as  in  trover']{c)  of  the  said  plaintiff,  of  great  value,  to 
wit,  of  j6 —  of  lawful  money  of  Great  Britain,  to  be  taken  care  of,  and  safely  and 
securely  carried  and  conveyed  by  the  said  defendant,  as  such  carrier  as  aforesaid, 
in  and  by  the  said  waggon  {or  **  coach")  from,  d&c.  aforesaid,  to,  d&c.  aforesaid 
(or  merely  say  to,  &c.  aforesaid,  omitting  the  place  from  whence  they  were 
to  he  carried)  and  there,  to  wit,  at,  &c.  aforesaid  to  be  safely  and  securely  de- 
livered by  the  said  defendant  for  the  said  plaintiff:  and  in  consideration  there- 
of, and  of  certain  reward(d)  to  the  said  defendant  in  that  behalf,  he  the  said 
defendant  being  such  carrier  as  aforesaid,  then  and  there,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (ventu)  aforesaid,  undertook,  and  faithfully  promised  the 
said  plaintiff  to  take  care  of  the  said  goods  and  chattels,  and  safely  and  se- 
curely to  carry  and  convey  the  same  in  and  by  the  said  waggon,  (or  **  coach") 
from,  &c.  aforesaid,  to,  &c.  aforesaid,  (or  to,  dtc.  aforesaid)  and  there,  to  wit, 
at,  d&c.  aforesaid,  safely  and  securely  to  deliver  the  same  for  the  said  plaintiff. 
And  although  the  said  defendant,  as  such  carrier  as  aforesaid,  then  and  there 

la)  See  other  forms,  Morg.  131.  PI.  A.  67, 68,  ducement  of  the    defendant's    being  a  common 

248,  and  other  modern  ^rms,  and  notes,  post,  359  carrier,  or  of  the  nature  of  the  conveyance,  but  the 

to  966»  and  forms  in  Caset  post,  661.  ^  and  the  declaration  will  suffice  if  it  merely  state  the  doliy- 

Stat.  11  G.  4.  and  1  W.  4.  c.  68,  and  decisions,  1  ery  to  the  defendant  of  the  goods,  &c.  to  be  carried 

Chit.  Gen.  Prac.  486  to  494 ;  Owen  v.  Burnett,  3  from.  &c.  to,  &c.  and  his  undertaking  to  carry  ac- 

Crom.  &  Mccs.  35S  ;  6  Car.  &  P.  68.  S  cordmgly,  &c.  1  Wils.  281.— Bac.  Ab.  Ut.  "  Car- 

The  action  should  be  brought  in  the  name  of  rier^  A. --Com.  Dig.   Action  on    Cage  for  Neg- 

the  consignee  of  the  goods,  when  they  are  sent  at  ligence.    But  as  we  have  jnst  seen,  in  an  action  on 

his  risk,  as  is  most  u«ual,  and  not  in  the  name  of  the  ecue  to  avoid  the  plea  of  non-joinder,  this  duc- 

the  consignor.    8  T  .  R.  390. — Bui.  N.  P.  36. — 3  trine  does  not  hold.    The  declaration  may  be  on 

P.  Wms.  186. — 3  B.  &  P.  682.— 2  Saund.  47  h.  an  executed  consideration,  in  consideration  of  plain- 

Cowp.  295.-3  T.  R.  469.— Mor^.  Prec.  131.    But  tiff  having  delivered  the  goods.    7  J.  B.  Moore, 

if  the  consignee  had  no  proj>ertym  the  goods  at  the  283.    If  the  carrier    excepts  his   liability    from 

time  of  delivery  to  the  earner,  the  consignor  should  loes  occasioned  by  fire  or  robbery,  &c.  it  must 

me.    Id.— 3  B.  &  A.  277.  be  so    stated    in  the    declaration.    3  D.  &    R. 

As  to  who  are  common  carriers,  and  of  their  211. — 2  B.  &  C.  2(1  S.  C.    So  if  the  carrier  gives 

liabtttlies  and  rights  in  general,  see  Jeremy's  Law  a  notice  that  he  will  not  pay  any  thing  for  lots  of 

of  Carriers. — 3  Chit.  Com.  Law,  369  to  384.—  goods  which  exceed  6/.  in  value,  the  excepti<m 

Selw.  N.  P.  lit.  Carrier. — Chit.  iun.  on  Cont.{  2d  must  be  set  out  in  the  declaration  ;  but  if  the  no- 

ed.  380  to  SOS;  and  see  1  Chit.  Gen.  Pract.  486  to  tice  be  that  he  will  not  pay  more  than  6/.  for  the 

494 ;  and  see  1  W.  4,  c.  68,  and  cases  thereon,  td.  }  loss  of  any  goods,  such  exception  need  not  be  no- 

The  action  against  a  carrier  may  be  either  in  ticed.    3  D.  &  R.  212.     See  6  East,  664, 668. 
astfumpiit  or  eate.    6  Mod.  92.-2  Salk.  440.(1)        (6)  Under  an  averment  that  the    coach  went 

The  latter  form  of  action  is  preferable,  if  there  be  "from to ,"  without  the  videlicots,  laid 

any  doubt  as  to  the  defendant's  having  a  partner,  as  above,  a  variance  in  the  description  of  either 

because  in  an  action  on  the  ctue  the  joinder  of  too  place  would  be  bad.    2  Stark.  386.-6  Taunt.  789. 

many  defendants  will  not  prejudice,  nor  can  the  London,  in  common  parlance,  means  Westminster, 

defendant  plead  in  abatement,  the  non-joinder  of  &c.  and  what  no  variance  on  that  account,  see 

his  co-partners,  3  East,  62 — i  Chit.  Rep.  1 — 3  B.  I  M.  &  P.  736.    It  would,  it  should  seem,  suffice 

&  B.  64 — 6  J.  B.  Moore,  141 — 9  Price,  408 ;  but  to  state  merely  the  place  to  which  the  goods  were 

in  such  case  the  defendants  must  be  sued  as  if  to  be  conveyed. 

their  liability  was  founded  on  the  custom  of  the        (c)  An    exact  description  is  not   material.    2 

realm,  and  not  on  a  contract.    6  J.  B.  Moore,  64.  Saund.  74  a. 

— 2  New  Rep.  346, 464. — 12  East,  94.  {d)  This  is  sufficient  without  showing  what  re- 

Wlfh  respect  to  the  declaration,  it  does  not  ap-  ward.     18  East,  114,  n.  a.— 2  New  Rep.  468. — 2 

pear  to  be  necessary  to  commence  with  an  in-  Ld.  Raym.  116. 

(1)  ^  Bank  of  Orange  o.  Brown,  3  Wend.  168.  > 
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AOAiircT    im J  au^  received  the  said  goods  and  chattels  for  the  purpose  aforesaid,  yet  the 

HY  LAND,   said  defendant  not  regarding  his  duty  as  such  carrier,  nor  his  said  promise  and 

undertaking  so  made  as  aforesaid,  but  contriving  and  fraudulently  intending, 

craftily  and  subtly,  to  deceive  and  injure  the  said  plaintiff  in  this  behalf,  hath 

not  taken  care  of  the  said  goods  and  chattels,  or  safely  or  securely  carried  or 

[  *358  ]  conveyed  the  *same  from,  &c*  aforesaid,  to,  &c.  aforesaid,  (or  to,  &c«  afore- 
said) nor  hath  there,  to  wit,  at,  &c.  aforesaid,  safely  or  securely  delivered  the 
same  for  the  said  plaintiff;  but  on  the  contrary  thereof,  he  the  said  defendant 
being  such  carrier  as  aforesaid,  so  carelessly  and  negligently  behaved  and 
conducted  himself^^),  with  respect  to  the  said  goods  and  chattels  aforesaid, 
that  by  and  through  the  mere  carelessness,  negligence,  and  improper  conduct 
of  the  said  defendant  and  his  servants  in  this  behalf,  the  said  goods  and  chattels 
being  of  the  value  aforesaid,  afterwards,  to  wit,  the  day  and  year  aforesaid,  at, 
&.C.  {venue)  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit. 

Second         gf  ^^  (veniie)  aforesaid.     And  whereas  also  afterwards,  to  wit,  on  the  day 

count,  for  »  \  /  . 

not  carrying  and  year  aforesaid,  at,  d^^c.  (venue)  aforesaid,  in  consideration  that  the  said 
sonabie  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  then  and 
time.  there  caused  to  be  delivered  to  the  said  defendant  divers  other  goods  and  chat- 

tels, to  wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  descriptiouy 
and  value,  as  those  in  the  said  first  count  mentioned  of  the  said  plaintiff,  to  be 
taken  care  of,  and  safely  and  securely  carried  and  conveyed  by  the  said  defend- 
ant to,  &c.  aforesaid,  and  there,  to  wit,  at,  &c.  aforesaid,  to  be  delivered  by  the 
said  defendant  for  the  said  plaintiff,  for  certain  reward  to  the  said  defendant 
in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  take  care  of  the  said  last-mentioned  goods  and 
chattels,  and  safely  and  securely  to  carry  and  convey  the  same  to,  &c.  afore- 
said, and  there,  to  wit,  at,  &c.  aforesaid,  to  deliver  the  same  for  the  said  plain- 
tiffin  a  reasonable  time  then  next  following.  And  although'the  said  defendant  then 
and  there  had  and  received  the  said  last-mentioned  goods  and  chattels  for  the 
purpose  aforesaid,  and  although  a  reasonable  time  for  the  carriage,  conveyance^ 
and  delivery  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  said  defendant 
not  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriving 
and  intending  to  injure  and  defraud  the  said  plantiff  in  this  respect,  did  not  nor 
would,  within  such  reasonable  time  as  aforesaid,  or  at  any  time  afterwards,  al- 
though often  requested  so  to  do,  safely  and  securely  carry  and  convey  the  said 
last-mentioned  goods  and  chattels  to,  &.c.  aforesaid,  nor  there,  to  wit,  at,  d&c. 
[  *359  ]  ^aforesaid,  deliver  the  same  for  the  said  )ilaintiff,  but  hath  hitherto  wholly  ne- 
glected and  refused  so  to  do,  whereby  the  said  last- mentioned  goods  and  chattels, 
being  of  the  value  aforesaid,  have  been  and  are  wholly  lost  to  the  said  plaintiff, 
to  wit,  &c.  {venue)  aforesaid. — [^dd  a  general  count  for  not  taking  proper  care 
of  the  goodsy  08  anle^  342. — Md  counts  for  money  had  and  received^  and  upon 
an  account  stated.] 

Against  a  For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  of 

owner  for      ^'^  promise  and  undertaking,  hereinafter  next  mentioned,  was  the  owner^d 

[e)  Thif  is  a  sufficient  averment  to  adinit  oT  proof  of  gross  negligence,    t  J.  B.  Moore,  18. 
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proprietor  of  a  certain  coach  or  carriage*  going  and  passing  from  a  certain  place*     AOAiwix 

to  wit,  from  —  to  a  certain  other  place,  to  wit,  to (g)  for  the  carriage    by  jlawd, 

and  conveyance  therein  of  passengers,  and  their  luggage,  for  certain  reasonable  ^^^  carrying 
hire  and  reward(yi),  to  wit,  at,  d&c.  (venue).  And  thereupon,  heretofore,  to  *^"**"«*' 
wit,  on,  &c.  {the  day  of  journey,  or  about  it),  at,  A;c.  {venue)  aforesaid,  in  con- 
sideration that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  would  take  and  engage  a  place  or  seat  in  the  coach  or  carriage  of 
the  said  defendant,  to  be  carried  and  conveyed  therein,  as  a  passenger,  froni  a 
certain  place,  to  wit,  from to  a  certain  other  place,  to  wit,  to afore- 
said, together  with  his  luggage,  to  be  carried  and  conveyed  by  the  said  coach, 

from  the  said  place  called  —  to  the  said  place  called at  and  for  certab 

reasonable  hire  or  reward,  to  be  therefore  paid  by  the  said  plaintiff  to  the  said 
defendant  in  that  behalf,  he  the  said  defendant  then  and  there  undertook  and 
faithfully  promised  the  said  plaintiff  to  carry  and  convey  the  said  plaintiff,  to- 
gether with  his  said  ^luggage,  in  and  by  the  said  coach  or  carriage,  from [  »360  ] 

aforesaid  to aforesaid.     And  the  said  plaintiff  in  factsaith,  that  although 

he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
take  and  engage  a  place  or  seat  in  the  said  coach  or  carriage,  to  be  carried  and 
conveyed,  together  with  his  said  luggage,  in  and  by  the  said  coach  or  carriage, 

from aforesaid  to aforesaid.     And  although  the  said  plaintiff,  from 

the  time  of  making  the  said  promise  and  undertaking  of  the  said  defendant  was  . 
ready  and  willing,  and  on  the  day  and  year  aforesaid,  to  wit,  at,  6lc.  (venue) 

aforesaid,  was  ready,  to  wit,  at  the  said  place  called to  be  carried  and 

conveyed,  together  with  his  said  luggage,  in  or  by  the  said  coach  or  carriage, 

from  thence,  to aforesaid,  and  the  said  plaintiff  then  and  there  requested 

the  said  defendant  to  carry  and  convey  the  said  plaintiff,  together  with  his  said 
luggage,  in  or  by  the  said  coach  or  carriage,  from aforesaid  to afore- 
said ;  yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking, 
but  contriving  and  intending  to  injure  and  defraud  the  said  plaintiff  in  this  be- 
half, did  not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other 
time,  carry  or  convey  the  said  plaintiff,  together  with  his  said  luggage,  or  other- 
wise, in  or  by  the  said  coach  or  carriage  from  the  said  place  called  -to  the 

said  place  called but  then  and  there  wholly  neglected  and  refused  so  to 

do,  to  wit,  at,  dtc.  (venue)  aforesaid,  whereby  he  the  said  plaintiff  was  then  and 
there  forced  and  obliged  to  procure  another  conveyance,  to,  &.c.  aforesaid,  and 
was  thereby  also  put  to  great  trouble  and  inconvenience,  and  to  great  expense 
of  bis  monies,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  ;^—  and 
was  and  is  by  means  of  the  premises  otherwise  greatly  injured  and  damnified, 
to,  wit,  at,  d&c.  (vefiue)  aforesaid. — [Stale  any  special  damage  which  the  plain' 

If)  Thifl  count  is  founded  on  the  undertaking    tiff  or  his  luggage,  having  room  for  that  purpose, 
implied  by  the  plaintiff's  having_ttJcen  a  place,    the  declaration  iinould  be  incase.    Which  action 
Sec  a  fa        ■ 
engaging 

posit,  the        , J  ^ ^ 

the  party  be  not  at  the  coach  at  the  appointed    case,  post,  664,  for  the  loss  of  a  parcel,  which  de- 
tiBM^  1  S«p.  Rap.  S7 ;  but  where  the  whole  fare  is    fendant  engaged  to  carry  with  a  passenger, 
pud,  the  seat  most  bo  kept  open  durine  the  whole        {g)  As  to  this  averment,  see  ante,  367|  n. 
of  the  journey,  id.  ibid. — If  no  place  nave  been      •  (A)  2  New  Rep.  468. 
taken,  and  the  defendant  refuse  to  carry  the  plain- 

Vol,  !!•  36 
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A«AiiitT    i^  mny  j^„0  Mfifotned,  ciiici  add  a  count  or  couniSj  omiiiing  the  inducemmi  or 
»Y  LAUD,  tiaiementf  thai  the  defendant  ioa$  owner  of  ike  coach^  and  what  relaiee  to  ike 

higgage^  and  not  stating  where  the  plaintiff  woe  to  start  from,  also  ike  money 

eouniSt  and  account  stated^  and  breach.'] 

AfuMt  th*  Por  that  whereas  the  said  defendant^  before  and  at  the  time  of  the  making  of  hw 
■uge-coadi  promise  and  undertaking  hereinafter  next  mentioned,  was  the  owner  and  propri- 
wZohmdMH  ^^OT  of  a  Certain  coach,  going  and  travelling  from  a  certain  place,  to  wit,  a  place 

'laof)  for     ^^^^  ^^-^  to  a  certain  other  place,  to  wit,  a  place  called for  the  carriage 

taking  more  and  convejance  of  passengers  therein,  fur  hire  and  reward  to  the  said  defend- 
Kiul^Sfwfol,  ant  in  that  behalf,  to  wit,  at,  d&c.  {venue)  and  therenpon,  heretofore,  to  wit|  oOf 
plahiUflPwas  ^^'  ^^*  ^^*  (vefifce)  in  consideration  that  the  said  plaintiff,  at  the  special  in- 
prevented  stance  and  request  of  the  said  defendant,  would  take  and  engage  a  place  in  the 
ceeding  on  said  coschi  to  be  carried  and  conveyed  therein  from  the  said  place  called  — ~— 
and^incuiTMl  to  the  Said  place  called  «•'>—  at  and  for  certain  reasonable  reward,  to  be  there- 
"^'^(<r  ^^^^  P^'^  ^y  ^^  ^^^  plaintiff  to  the  said  defendant,  he  the  said  defendant  un- 
dertook, and  then  and  there  faithfully  pi'omised  the  said  plaintiff  to  carry  and  coi»- 

vey  the  said  plaintiff  in  and  by  the  said  coach,  from  the  said  place  called to 

the  said  place  called  —  and  not  to  put  or  suffer,  or  permit  to  be  put  into  the 
said  coach,  more  than  [six]  persons,  including  the  said  plaintiff,  children  in 
lap  excepted.  And  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  (venue)  did  take  and  engage  the  said  place,  as  an 
inside  passenger,  in  and  by  the  said  coach,  to  be  carried  and  conveyed  thereiik 
from  — *-  aforesaid  to  '  aforesaid  ;  and  ahhough  the  said  plaintiff  was 

then  and  there  ready  and  willing  to  go  and  proceed  as  a  passenger  in  and  by 

the  said  coach  from aforesaid  to aforesaid,  and  afterwards^  to  wit,  on 

the  day  and  year  aforesaid,  at,  d&c.  {venue)  paid  to  the  said  defendant  a  large 
aum  of  money,  to  wit,  the  sum  o{£ —  tl)e  same  being  (or  part  of )  a  reasonable 
reward  to  the  said  defendant  for  the  carriage  and  conve3rance  of  the  said  plaiatiff 
as  aforesaid,  (and  was  then  and  there  ready  and  willing  to  pay  him  the  residue 
of  such  reward)  whereof  the  said  defendant  then  and  there  had  notice ;  yet  the 
said  defendant  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  then  and  there  wrongfully  and  unjustly  put  and  sufiered> 
and  permitted  to  be  put  more  than  [six]  to  wit,  seven  persons,  none  thereof  be- 
ing children,  into  the  said  coach,  contrary  to  his  said  promise  and  undertaking 
80  by  him  in  that  behalf  made  as  aforesaid,  and  by  reason  thereof  there  was 
I  *861  ]  not  convenient  and  sufficient  room  in  the  inside  of  the  said  coach  for  the  ^said 

plaintiff  to  be  carried  and  conveyed  therein,  from aforesaid  to  -—  afora- 

saidt  and  thereby  the  said  plaintiff  was  hindered  and  prevented  from  going  and 
proceeding  as  such  passenger  as  aforesaid,  in  and  by  the  said  coach,  from 
aforesaid  to  —  aforesaid,  and  was  thereby  then  and  there  forced  and  obliged, 
and  did  then  and  there  necessarily  pay,  lay  out,  and  expend  a  large  sum  of  no- 
u&ff  to  wit|  the  sum  of£ —  in  and  about  his  necessary  maintenance  and  diabuise* 

(0  8m  4e  G«o.  3. 0. 196.^9  G«o.  4.  c.  49.--4  Esp.  Rap.  £69 ;  umI  poet,  891. 
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neatSy  until  he  the  said  plaintiff  could  procure  another  conyejance  from  — —    a^axhit 

aforesaid  to aforesaid,  and  in  and  about  the  taking  of  the  said  journey  from    bt  laitd. 

.......  to  ^»— *  aforesaid.     And  whereas  also,  heretofore,Mo  wit,  on  the  day  Second 

'    count,  ibr 

and  year  aforesaid,  at,  &c«  (venue)  in  consideration  that  the  said  plaintiff  at  the  notprond* 
like  special  instance  and  request  of  the  said  defendant,  had  then  and  there  taken  j^SS^^^ 
and  engaged  an  inside  place  in  a  certain  other  coach,  to  be  conveyed  as  a  pas-  p'^'b^* 
aenger  therein,  to  ■         aforesaid,  at  and  for  certain  reasonable  reward  thereto- 
fore paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant 
oodertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the  said 
defendant  would  carry  and  conrey  the  said  plaintiff  in  and  by  the  said  last-mefr- 

lioned  coach  to aforesaid,  and  that  he,  the  said  defendant  would  provide 

the  said  plaintiff  as  such  passenger  *as  aforesaid,  convenient  and  sufficient  room  [  «362  1 
in  the  inside  of  the  said  last-mentioned  coach,  in  and  during  the  last-mentioned 
journey ;  and  although  the  said  plaintiff,  confiding  in  the  said  last-mentioned 
promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (vetme)  aforesaid,  was  ready  and  willing  to  be  carried 
and  conveyed  as  last  aforesaid,  whereof  the  said  defendant  then  and  there  had 
notice ;  yet  the  said  defendant  not  regarding  his  said  last-mentioned  promise  and 
undertaking,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  provide  the 
said  plaintiff  convenient  and  sufficient  room  in  the  inside  of  the  last-mentioned 
coach,  but  then  and  there  wholly  refused  and  neglected  so  to  do,  to  wit,  at;  &Cr 
(rsfwe)  aforesaid. 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  the  making  Affaimt  Um 
of  their  promise  and  undertaking  hereinafter  next  mentioned,  were  the  owners  ^^!^^ 
and  proprietors  of  a  certain  stage  coach  or  carriage,  going  and  passing  from  coaehTSr 
a  certain  place,  to  wit,  from  [London],  to  a  certain  other  place,  to  wit,  to  andovor- 
[Liverpool]  for  the  carriage  and  conveyance  thereby  of  passengers,  for  certain  wherely^ 
reasonable  hire  and  reward,  to  the  said  defendants  in  that  behalf,  to  wit,  at,  dtc.  pluntifTs 

am  waa 

(vtnue)  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  d&c.  {venue)  aforesaid,  brDken(ib). 

(M  8—  other  fonna,  ante^SSS.  Mora.  Prec.  ISl .  bound  to  warn  them  of  the  ftill  extent  of  their  dan-  - 
— VL  A.  67,  68,  248.-2  Wentw.  240, 254.  See  ger,  I  Campb.  167.  If  the  driver  naj  adopt  ei- 
Ibrai  in  Cdac,  poet,  647.  Coach-owners  liable  for  uier  of  two  courses,  one  of  which  is  safe,  and  the 
accidents  occasioned  by  overloading  coach.  46  other  hazardous,  and  he  elects  the  latter,  he  will 
Oeo.S.  clS6.  9  Geo.  4.  c.  49.— 4  Esp.  Rep.  259.  be  responsible  for  damage  ensuing  thereby,  1 
The  proprietors  of  a  mail  coach  are  liable  for  in-  Stark.  422. — ^The  coachman  must  have  competMit 
juries  occasioned  by  iho  misconduct  ot,  their  dri-  skill,  and  must  use  thai  skill  with  diligence ;  he 
ver.  Peaks  Rep.  61.  Coach-owners  'do  not  in-  most  be  well  acquainted  wiSi  the  road  be  under- 
sure  the  pertons  of  their  passengers  against  aed-  takes  to  drive ;  he  must  be  provided  with  steadr 
denttU  injuries  not  attributable  to  negligence,  2  horses,  a  coach  and  harness  of  sufficient  strength,  . 
Campb.  81.— 2  Esp.  633.— -6  Esp.  273.— d  £sp.  and  properly  made,  and  also  with  lights  by  night. 
S86^-S  Bing.  921.-11  J.  B.  Moore,  163,  S.  C.  Per  ^8e8^  C.J.  3  Bingh.  321.— IW.  B.  Moore, 
The  breaking  down  or  overtuming  of  the  coach,  163,  S.  C.  The  coachman  is  always  to  blame  if 
is  oTMUt /one  evidence  of  negligence -on  the  part  he  has  not  exercised  the  best  ai^  soundest  judg- 
oT the  owner,  2  Camp.  79.  Sk>  where  a  coach  ment  on  the  subject ;  if  he  could  haveeirercised  a 
which  is  overloaded  breaks  down,  the  excess  in  better  iudgn»ent  than  he  did,  the  owner  is  liaMe, 
the  number  of  passengers  has  been  held  to  be  con-  per  EUenborough,  C.  J.  2  Stark.  29.  If  a  passen- 
dosive  evidence  of  the  accident  having  arisen  from  cer,  in  consequence  of  the  ne|^ence  of  the  de- 
overloading,  4  Esp.  269.  As  to  the  law  of  the  fendant,  is  placed  in  such  a  situation  as  obliges 
road,  see  2  D.  &  B.  266.-«  Esp.  273.  The  pro-  him  to  adopt  the  alternative  of  leaping  from  the 
prietor  of  a  stage  coach  is  answerable  for  the  coach,  or  remaining  at  certam  peril,  and  he  leaps, 
aafily  of  hn  passengers, till  the  coach  arrives  at  and  is  hurt,  the  defendant  is  liable;  but  it  must 
its  usual  place  of  desUnation,  and  if  they  are  pas-  appear  that  tlie  leapinjg  was  a  prudent  precajmo* 
fling  through  any  place  that  is  dangerous,  he  is  for  the  purpose  of  selPpreservalion,  I  Stark.  4ft|« 
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A«AiiittT     in  conaideraiion  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
sVlIto!    said  defendants,  would  take  and  engage  a  place  and  seat  in  the  said  coach  of 
the  said  defendants,  to  be  carried  and  conveyed  in  and  by  the  said  coach  from 
[London]  aforesaid  to  [Liverpool]  aforesaid,  at  and  for  certain  reasonable  hire 
[  *363  J  and  reward,  to  wit,  *the  sum  of  ^—  to  be  therefore  paid  by  the  said  plaintiff  to  the 
said  defendants  in  Ihat  behalf,  they  the  said  defendants  then  and  there  undertook, 
and  faithfully  promised  the  said  plaintiff  to  carry  and  convey  the  said  plaintiff  in 
or  by  the  said  coach,  from  [London]  aforesaid  to  [Liverpool]  aforesaid,  and 
Co  use  due  care,  and  diligence  in  and  about  so  carrying  and  conveying  him  as 
aforesaid.     And  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  promise 
and  undertaking  of  the  said  defendants,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  take  and  engage  a  place  and  seat  in  the  said 
coach,  to  be  carried  and  conveyed  in  and  by  the  said  coach  from  [London] 
aforesaid  to  [Liverpool]  aforesaid,  and  did  then  and  there  pay  to  the  said  defend- 
ants the  sum  of  £ —  the  same  being  a  reasonable  hire  or  reward  to  the  said 
defendants  for  the  carriage  and  conveyance  of  the  said   plaintiff  as  aforesaid. 
And  although  the  said  plaintiff,  confiding  in  the  said  promise  and  undertakkig  of 
the  said  defendanto,  did  aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at,  &c.  {venue)  aforesaid,  become  and  was  such  passenger  in  and  by  the  said 
Goach,  to  be  carried  and  conveyed  in  and  by  the  same  from  [London]  afore- 
said to  [Liverpool]  aforesaid,  yet  the  said  defendants  not  regarding  their  said 
promise  and  undertaking,  so  by  them  made  in  manner  and  form  aforesaid,  but 
contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive,  defraud,  and 
injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  use  due  and  proper 
care,  skill,  and  diligence,  in  and  about  the  carrying  and  conveying  the  said  plain- 
tiff, in  and  by  the  said  coach  from  [London]  aforesaid  to  [Liverpool]  aforesaid, 
but  then  and  there  wholly  neglected  and  refused  so  to  do  ;  and  on  the  contrary 
thereof,  so  carelessly,  improperly,  negligently,  and  unskilfully,  drove  and  man* 
aged  the  said  coach,  that  aflerwards,  and  whilst  the  said  coach  was  proceeding 
from  [London]  aforesaid  to  [Liverpool]  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  (vemte)  aforesaid,  by  and  through  the  mere  carelessness,  ne- 
gligence, unskilfulness,  and  misconduct  of  the  said  defendants,  the  said  coach 
was  overturned,  by  means  of  which  said  several  premises  the  right  arm(/)  of  the 
said  plaintiff  became  and  was  fractured  and  broken,  and  he  the  said  plaintiflT 
was  then  and  there  in  other  respects  greatly  hurt,  bruised,  and  wounded,  and 
[  *364  1  ^^"^^^  Bick^  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  hitherto,  during  all  which  time  he  the  said  plaintiff  suf- 
fered and  underwent  great  pain,  and  was  hindered  and  prevented  from  perform- 
ing and  transacting  his  necessary  affairs  and  business,  by  him  during  that  time 
to  be  performed  and  transacted(fit)  and  also  thereby  he  the  said  plaintiff  was 
forced  and  obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend-a  large  sum 
of  money,  to  wit,  the  sum  of  ^100  of  lawful  money  of  Great  Britain,  in  and  about 
endeavoring  to  be  cured  of  the  bruises,  wounds,  sickness,  soreness,  lameness. 
Second        and  disorder  aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  (venue)  aforesaid.    And 
^Mnk  ^^  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  d&c.  (eeittie) 

{I)  h9i  this  agree  genenllj  with  the  facti.  (m)  If  any  other  BpecUl  damage  has  ariseis 

here  state  it. 
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aforBsaid,  io  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re-  aoaihit 
quest  of  the  said  defendants*  had  then  and  there  taken  and  engaged  a  seat  and  bt  lafd. 
place  by  a  certain  other  coach,  to  be  carried  and  conveyed  thereby,  to,  &c. 
aforesaid,  for  certain  other  reasonable  hire  and  reward  to  the  said  defendants  in 
that  behalf,  they  the  said  defendants  then  and  there  undertook,  and  faithfully 
promised  the  said  plaintiffs,  that  due  and  proper  care  should  be  observed  and 
taken  in  and  about  the  carrying  and  conveying  him  the  said  plaintiff,  as  such 
passenger  aa  aforesaid,  to,  d&c.  aforesaid,  and  although  the  said  plaintiff,  con- 
fiding in  the  said  last-mentioned  promise  and  undertaking  of  the  said  defend- 
ants, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {venue) 
aforesaid,  did  become  such  passenger  by  the  last-mentioned  coach  as  afore- 
said ;  yet  the  said  defendants,  not  regarding  their  said  last-mentioned  promise 
and  undertaking,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to 
deceive  and  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  cause  and  procure  due  and  proper  care  to  be  observed  and  taken  in  and 
about  the  carrying  and  conveying  the  said  plaintiff  as  such  passenger  aforesaid, 
to,  d&c.  aforesaid,  but  wholly  neglected  so  to  do  ;  and  by  reason  of  the  careless 
and  improper  conduct  of  the  said  defendants  and  their  servants  in  that  behalf, 
in  and  about  the  driving,  conducting,  and  management  of  the  said  last-mention- 
ed coach,  one  of  the  arms  of  the  said  plaintiff  became  and  was  broken  and 
fractured,  and  the  said  plaintiff  was,  in  other  respects,  greatly  hurt,  bruised,  and 
wounded,  and  became  and  was  *sick,  sore,  lame,  and  disordered,  and  so  re-  [  *365  ] 
mained  and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all 
which  time  he  the  said  plaintiff  thereby  suffered  and  underwent  great  pain,  tor- 
ment, and  agony,  and  was  hindered  and  prevented  from  performing  and  trans- 
acting his  necessary  affairs  and  business,  by  him  during  that  time  to  be  per- 
formed and  transacted  ;  and  also  thereby  he  the  said  plaintiff  was  forced  and 
obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend  another  large  sum  of 
money,  to  wit,  the  sum  of  ^100  of  like  lawful  money,  in  and  about  endeavor- 
ing to  be  cured  of  the  bruises,  wounds,  sickness,  soreness,  lameness,  and  dis- 
order last  aforesaid,  so  occasioned  as  aforesaid,  to  wit,  at,  d&c.  {venue)  u£oTe- 
uaid.'^lCounts  for  money  paid^  hadf  and  receivedf  account  siaUdf  and  breach.] 
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CAMRIKRS 
BY  WATBR. 

For  that  ifhereas  the  said  defendant,  before  and  at  the  time  of  the  making  of  Against  the 
his  promise  and  undertaking  hereinafter  next  mentioned,  was  the  master  and  ■hipj'oiihi/ 
commander  of  a  certain  ship  or  vessel  called  the  — ,  then  in  [the  river  ^^  ^^ 

loss  of  goods 

In) 
(fi)   Seo    other  forms.— '2  Wentw.    Index.—    If  the  action  be  against  the  owner,  the  above  foroi    ^  '* 

Morg.  ISl,  134, 1S6.— PI.  A.  147.    Lil.  Ent.  26,  will  suffice,  with  very  little  alteration.    In  eoast^ 

mad  other  modem  forms,  post;  Garth.  SS.^-Rep.  ing  voyages,  frequentr^  there  is  no  bill  of  lading, in 

Terap.  Hardw.  196.—^  East,  428. — 3  B.  Si  A.  277.  which  case  a  part  or  the  description  of  the  con- 

8ee  note,  ante,  956.— See  also  6  J.  B.  Moore,  tract  will  be  omitted.    If  there  be  a  charter-party 

158^  415«-»7  J.  B.  Moore.  28S.    Who  to  sue  un-  under  seal,  the  action  must  in  general  be  founded 

der,  3  B.  It  A.  277.— 3  Campb.  320.    The  action  on  the  deed.  1  New  Rep.  104.    See  ante,  221,  note 

y  be  brought  either  against  the  owner  or  the  {t).    See  also  fonn  in  assumpsit  on  a  charter-par- 


master  of  the  ship.  Garth.  68.— AbbotOs  Shipping,    ty,  ante,  221 
per  tokm  and  index,  tit.  <*  Maeter  and  OioiMn/' 
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AOAiirtT     ThamesJ  and  bound  from  thence  to  [LiverpooU  in  the  county  of  Lancaster,] 

CARRIERS 

B7  WATER,  to  wit,  at,  dcrc.  {venue).  And  thereupon  the  said  plaintiff  heretofore!  to  wit,  on, 
6lc.  (the  date  of  the  bill  of  lading  or  about  tf,)  in  the  river  Thames  aforesaid* 
to  wit,  at,  &c.  {venue)  aforesaid,  at  the  special  instance  and  request  of  the  said 
defendant,  {let  the  following  avet^ment  agree  with  the  Inll  of  lading)  caused  to  be 

[  *866  ]  shipped  and  ^loaded  in  and  on  board  of  the  said  ship  or  vessel,  whereof  the  said 
defendant  then  was  such  master  or  commander  as  aforesaid,  divers  goods  and 

merchandize,  to  wit, ,  then  in  good  order  and  well-conditioned,  {thege  loiter 

words  are  to  be  omitted^  if  not  in  the  bill  of  lading)  of  great  value,  to  wit,  of  the 
value  of  £ —  to  be  taken  care  of,  and  safely  and  securely  carried  and  conveyed  by 
the  said  defendant  as  such  master  and  commander  as  aforesaid,  in  and  on  board 
of  the  said  ship  or  vessel,  from  [the  river  Thames]  aforesaid  to  [Liverpool] 
aforesaid,  and  there,  to  wit,  at  [Liverpool]  aforesaid,  to  be  safely  and  securely 
delivered  in  the  like  good  order  and  well  conditioned  for  the  said  plaintifi^  (the 
dangers  of  the  seas  only  excepted)  (o) ;  and  in  consideration  thereof,  and  of 
certain  freight  and  reward  to  the  said  defendant  in  that  behalf,  he  the  said  de- 
fendant then  and  there  undertook,  and  faithfully  promised  the  said  pbintiff,  to 
take  care  of,  and  safely  and  securely  carry  and  convey,  and  deliver  the  said  goods 
and  merchandize  as  aforesaid,  (the  dangers  of  the  seas  only  excepted,)  and  al- 
though the  said  defendant  so  being  such  master  of  the  said  ship  or  vessel  as  afore- 
said, then  and  there  had  and  received  the  said  goods  and  merchandize,  to  be  car- 
ried, conveyed,  and  delivered  as  aforesaid,  and  although  a  reasonable  time  for  the 
carrying,  conveying,  and  delivering  of  the  said  goods  and  merchandize  as  afore- 
said, hath  long  since  elapsed,  and  the  said  defendant  hath  delivered  a  part 
{let  this  agree  with  the  fact)   of  the  said   goods  and  merchandize,  to  wit, 

part  thereof,  for  the  said  plaintiff,  at  [Liverpool]   aforesaid ;  yet  the 

said  defendant,  so  being  such  master  and  commander  of  the  said  ship  or  vessel 
as  aforesaid,  not  regarding  his  duty  in  that  respect,  nor  his  said  promise  and 
undertaking,  but  contriving  and  intending  to  deceive,  injure,  and  defraud  the 
said  plaintiff  in  this  behalf,  did  not  nor  would  take  care  of,  and  safely  and  se- 
curely carry  or  convey  the  residue  of  the  said  goods  and  merchandizes  so  ship- 
ped in  and  on  board  of  the  said  ship  or  vessel  as  aforesaid,  from  [the  river 
Thames]  aforesaid  to  [Liverpool]  aforesaid,  and  there,  to  wit,  at  [Liverpool] 
aforesaid,  safely  or  securely  deliver  the  same  for  the  said  plaintiff,  (although  no 
danger  of  the  seas  did  prevent  him  from  so  doing)  but  on  the  contrary  thereof, 
he  the  said  defendant,  so  being  such  roaster  of  the  said  ship  or  vessel  as  afore- 

r  *367  1  ^^'^>  *^^  carelessly  and  negligently  behaved  and  conducted  himself,  with  respect 
to  the  said  residue  of  the  said  goods  and  merchandize,  that  by  and  through  the 
mere  carelessness,  negligence,  and  improper  conduct  of  the  said  defendant,  and 
his  mariners  and  servants  in  that  behalf,  the  said  residue  of  the  said  goods 
and  merchandize,  being  of  great  value,  to  wit,  of  the  value  of  £ —  became  and 

Second         was  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.     And 

seD«rai.  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  had  then  and  there  caused  to  be  delivered  to  the 

(«)  This  exception  depends  on  the  teims  of  the  bill  of  Jading.    See  ant«|  866^  note. 
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iaid  defendant,  divers  other  goods  and  merchandize,  to  wit,  goods  and  nier-  aoainst 
chandizes,  of  the  like  number,  quantity,  quality,  description,  and  value,  as  those  bt  water. 
in  the  said  first  count  mentioned,  to  be  taken  care  of,  and  safely  and  securely 
carried  and  conveyed  by  (he  said  defendant,  in  and  on  board  of  a  certain  other 
ship  or  vessel,  from  [the  river  Thames]  aforesaid  to  [Liverpool]  aforesaid, 
and  there,  to  wit,  at  [Liverpool]  aforesaid,  to  be  safely  and  securely  delivered 
for  the  said  plaintiff,  for  certain  freight  and  reward,  to  the  said  defendant  in 
that  behalf,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  plaintiff,  to  take  due  and  proper  care  of  the  said  last-mentioned 
goods  and  merchandize,  whilst  he  had  the  care  and  custody  thereof,  for,  Ihe 
purpose  aforesaid.  And  although  the  said  defendant  then  and  there  had  and 
received  the  said  last-mentioned  goods  and  merchandize,  for  the  purpose  afore> 
said  ;  yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  nor  his  said 
last-mentioned  promise  and  undertaking,  but  contriving  and  intending  to  injure 
and  deceive  the  said  plaintiff  in  this  behalf,  whilst  the  said  defendant  had  the 
care  and  custody  of  the  said  last-mentioned  goods  and  merchandize,  for  the 
purpose  last  aforesaid,  took  so  little  and  such  bad  care  of  the  same,  that  by  and 
through  the  mere  carelessness  and  negligence  of  the  said  defendant  in  that  be- 
half, the  said  last- mentioned  goods  and  merchandize,  being  of  the  value  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  became  and  were  wholly  lost  to  the 
said  plaintiff,  to  wit,  at,  &c.  (reittie)  aforesaid. — [Add  a  general  count  for  not 
taking  core  of  the  goods^  as  ante  342,  and  a  count  Jor  money  had  and  received^ 
if  it  be  supposed  ihe  defendant  has  received  the  proceeds  of  the  goods,'] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  in  consideration  Bythemw- 

'  ,  ter  of  a  tlup 

that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend-  agaiast  a 
ant,  would  receive  and  take,  in  and  on  board  of  a  certain  ship  or  vessel  tailed  Sa^mploj- 

— — ,  then  in  the  port  of  — ,  and  bound  to ,  a  large  quantity  of  goods  J^.  *"°rj^ 

and  chattels,  to  wit,  [100  puncheons  of  whiskey,]  to  be  carried  and  conveyed  for  not  un- 
therein  by  the  said  plaintiff  from  —  aforesaid  to  —  aforesaid,  for  the  said  de-  sameln  ten 
fendant,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  ^fj^^[||9 
the  said  plaintiff  that  he  the  said  defendant  would  cause  the  said  goods  and  *^^{* 
chattels  to  be  taken  and  unladen  from  and  out  of  the  said  ship  or  vessel  in  ten  piuntur  kwt 
working  days  after  notice  to  him  the  said  defendant  of  the  arrival  of  the  ship  or  in^l,^'^ 

vessel,  with  the  said  whiskey  on  board  thereof,  at aforesaid.     And  the  said  ^7M«- 

plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  dc^c.  (venue) 
aAiresaid,  receive  and  take,  in  and  on  board  the  said  ship  or  vessel  the  said 
goods  and  chattels,  and  did  carry  and  convey  the  same  in  and  on  board  the  said 

ship  or  vessel,  from aforesaid  to  — *—  aforesaid,  for  the  said  defendant ; 

and  the  said  ship  or  vessel,  with  the  said  goods  and  chattels  on  board  thereof, 
afterwards,  to  wit,  on,  d&c.  (day  of  arrival^  or  about  it)  did  arrive  at,  d&c. 
aforesaid,  and  although  the  said  plaintiff  was  then  and  there,  and  from  thence  con- 
tinually afterwards  ready  and  willing,  and  offered  to  the  said  defendant  to  per- 
mit and  suffer  him,  and  did  then  and  there  require  the  said  defendant  to  take  and 
mdoad  Uie  said  goods  and  chattels  from  and  out  of  the  said  ship  or  vessel  in  ten 
woriung  days  then  next  following,  to  wit»  at,  d&c.  (venue)  aforesaid,  and  the  said 
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■*  defendant  then  and  there  had  notice  of  the  premiaea ;  yet  the  aaid  defendantt 
BY  WATER,  well  knowing  the  premiaea,  but  not  regarding  hia  aaid  promiae  and  undertaktogy 
but  contriving  and  intending  to  injure  and  defraud  the  aaid  plaintiiT  in  thia 
behalf,  did  not  nor  would  cause  the  aaid  gooda  and  chattels  to  be  taken  and 
unladen  from  and  out  of  the  said  ship  or  vessel  in  ten  working  daya  next  fol- 
lowing aAer  the  notice  of  the  said  arrival  of  the  aaid  ship  or  vessel,  with  the  said 
goods  and  chattels  on  board  thereof  as  aforesaid,  at,  d&c*  (vemu)  aforesaid,  but, 
on  the  contrary  thereof,  he  the  said  defendant  wrongfully  and  injuriously  delay- 
ed, neglected,  arid  omitted  to  take  and  unload  the  aaid  goods  and  chattels  from 
and  out  of  the  said  ship  or  vessel  for  a  great  and  unreasonable  time  afler  the 
[  *368  ]  expiration  *of  the  said  ten  days,  to  wit,  until  and  upon,  d&c.  to  wit,  at,  6lq.  (ve- 
nue) aforesaid  ;  whereby  the  said  plaintiff,  during  the  time  aforesaid,  was  not  only 
deprived  of  the  use  of  the  said  ship  or  vessel,  and  of  all  the  profits  and  emolu- 
ments which  might  and  would  have  accrued  therefrom,  but  was  thereby  also  hin- 
dered and  prevented  from  taking  and  receiving,  in  and  on  board  the  said  ship  or 
vessel,  a  certain  large  quantity  of  [timber*,]  which  he,  the  said  plaintiff,  had 
agreed  to  take  and  receive  in  and  on  board  of  the  said  ship  or  vessel,  at  — 

aforesaid,  to  be  carried  and  conveyed  from aforesaid,  to ,  for  certain 

reward  to  be  therefore  paid  to  the  said  plaintiff,  and  thereby  the  said  plaintiff 

has  lost  and  been  deprived  of  divers  great  gains  and  profits  which  he  might 

and  would  otherwise  have  made  and  acquired  from  the  use  of  the  said  ship  or 

Second        vessel,  to  wit,  at,  &c.  (venue)  aforesaid.     And  whereas  also,  heretofore,  to 

count  tor  o        /  . 

not  uDload-    wit,  OH,  &rC.  at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  like 
reuonabl"^  Special  instance  and  request  of  the  said  defendant  had  received  on  board  of  a 

time.  certain  other  ship  or  vessel,  at aforesaid,  a  certain  other  large  quantity  of 

goods  and  chattels,  to  wit,  [100  puncheons  of  whiskey,]  to  be  carried  and  con- 

veyetl  therein  by  the  said  plaintiff  to aforesaid,  for  the  said  defendant, 

he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  that  he  the  said  defendant  would  cause  the  said  last>mentioned  goods 
and  chattels  to  be  taken  and  unladen  from  and  out  of  the  said  last-mentioned 
ship  or  vessel  within  a  reasonable  time  next  af^er  he  the  said  defendant  should  have 
had  notice  of  the  arrival  of  the  said  last-mentioned  ship  or  vessel,  with  the  said 
goods  and  chattels  on  board  thereof,  at,  &c«  aforesaid,  and  that  the  same  goods 
and  chattels  were  ready  to  be  delivered  to  him  from  on  board  of  the  said  ship 
or  vessel ;  and  although  the  said  plaintiff,  confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  to  wit,  on  the  day  and  year  aforesaid,  did  carry 
and  convey  the  said  last-mentioned  goods  and  chattels  to  '  aforesaid,  for  the 
said  defendant,  and  although  the  said  defendant,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  had  notice  of  the  arrival  of  the  said  last-mentioned  ship  or  vessel, 
with  the  said  last-mentioned  goods  and  chattels  on  board  thereof,  at,  d&c.  aforesaid, 
and  that  the  same  goods  and  chattels  were  ready  to  be  delivered  to  him  from  on 
board  of  the  said  last-mentioned  ship  or  vessel ;  and  although  a  reasonable  time 
since  the  said  defendant  had  notice,  as  last  aforesaid,  for  him  to  cause  the  said 
[  *869  ]  last-mentioned  goods  and  chattels  to  *be  taken  and  unladen  from  and  out  of  the 
said  last-mentioned  ship  or  vessel  hath  long  since  elapsed ;  and  the  said  plaintiff 
was,  during  all  that  time,  ready  and  willing  to  deliver  the  said  last^mentioned 
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goods  and  chattels  to  the  said  defendanty  to  wit,  at,  &c  yet  the  said  defendant,  aoaivst 
well  knowing  the  premises,  hot  not  regarding  his  said  promise  and  undertak-  bv  watsk. 
ing  last-mentioned,  and  contriving  and  intending  to  injure  and  defraud  the  said 
pkintifi*  in  this  respect,  did  not  nor  would,  within  such  reasonable  time  as  afore* 
said,  cause  the  said  last^roentioned  goods  and  chattels  to  be  taken  or  unladen 
from  and  out  of  the  said  last-mentioned  ship  or  vessel,  but,  on  the  contrary 
thereof,  he  the  said  defendant  wrongfully  and  injuriously  delayed  and  neglected, 
and^omitted  so  to  do,  for  a  great  and  unreasonable  length  of  time,  to  wit,  until« 
&c.  to  wit,  at,  6lc.  (venue)  whereby  the  said  plaintiff  was,  during  all  that  time 
aforesaid,  not  only  deprived  of  the  use  of  the  said  last-mentioned  ship  or  ves- 
sel, and  of  all  the  profits  and  emoluments  which  might  and  would  otherwise 
have  accrued  therefrom,  but  was  thereby  also  hindered  and  prevented  from 
taking  and  receiving  in  and  on  board  of  the  said  last-mentioned  ship  or  vessel,  a 
large  quantity  of  timber  (aa  in  the  kul  count  from  the  asterisk^  to  the  end.) — 
l^dd  tttojcouniefor  demurrage^  aa  ante,  64  ;  and  /too  counts  for  use  of  akipf 
ante^  60,  and  account  stated  and  breach*] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  6lc,  in  consideration  that  the  ^?  ^  PJ^.^ 

mise,  that  if 

said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  would  lake  plaintiff 
and  receive  on  board  a  certain  ship  or  vessel  of  the  said  plaintiff,  in  parts  beyond  on  board  Us 

the  seas,  to  wit,  at ,  divers,  to  wit,  [six  masts,]  and  carry  and  convey  the  taSJiaSe 

same  in  and  on  board  of  the  said  ship  or  vessel  from aforesaid  to ,  of  the  de- 

and  for  the  said  defendant,  for  freight  and  reward  to  the  said  plaintiff  in  that  be-  convey 
half,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  Ototio  t? 

the  said  plaintiff  that  the  said  [masts]  might  be  lawfully  imported  from London,  de- 

aforesaid  to  Great  Britain,  and  that  he  the  said  defendant  would  clear  the  same  dertook 

from  the  said  ship  or  vessel  within  a  reasonable  time  next  after  the  arrival  of  be^iawfuily 

the  said  ship  or  vessel  at  London  aforesaid ;  and  the  said  plaintiff  in  fact  saith,  imported. 

that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 

did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  take 

and  receive  the  said  [masts]  on  board  the  said  ship  or  ^vessel,  and  carried  and  [  ^370  ] 

conveyed  the  same  from  aforesaid  to  London  aforesaid,  and  on  the 

terms  aforesaid  ;  and  the  said  ship  or  vessel,  with  the  said  masts  on  board  there- 
of, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  arrived  at  London  afore- 
said, and  the  said  plaintiff  was  then  and  there  ready  and  willing  to  deliver 
the  same  to  the  said  defendant,  whereof  he  (hen  had  notice,  to  wit,  at,  S6C. 
(venue)  aforesaid  ;  yet  the  said  defendant,  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  intending  to  injure  and  deceive  the  said  plaintiff 
in  this  behalf,  did  not  nor  would  take  and  clear  the  said  masts  from  the  said  ship 
or  veaisel  within  a  reasonable  time  next  after  the  arrival  of  the  said  ship  or  vessel 
at  London  aforesaid,  but  vpholly  neglected  and  refused  so  to  do,  for  a  great  and 
unreasonable  length  of  time,  tawit,  from,  &c.  until  the day  of ,  dur- 
ing all  which  time  the  said  plaintiff  lost  and  was  deprived  of  the  use  of  the  said 
ship  or  ve.^sel,  and  all  the  profits  and  advantages  which  he  might  and  other- 
wise would  have  derived  and  acquired  from  the  use  of  the  said  ship  or  vessel, 
to  wit,  at,  &c.  (venue)  aforesaid  ;  and  the  said  plaintiff  further  saith,  that  the 
said  defendant  further  disregarding  his  said  promise  and  undertaking,  craftily  de- 
YoL.  IL                               37 


370  DECLARATiaifS    IN    A88U1CP8IT. 

A«Aivt9  ceived  and  defrauded  (he  said  plaintifT  in  this,  to  wit,  that  the  said  maata  could 
BT  WATBE.  not  be  legally  imported  from  — —  aforesaid  to  Great  Britain  aforesaidt  and  by 
reason  thereof,  after  the  arrival  of  the  said  ship  or  vessel  with  the  said  masts  on 
board  thereof,  at  —  aforesaid^  to  wit,  on,  &c.  to  Wit,  at,  &c.  aforesaid,  the 
said  ship  or  vessel,  and  the  said  masts  became  and  were  liable  to  be  seized 
as  forfeited  to  our  said  lord  the  king,  and  being  so  liable,  the  same  were  there- 
upon lawfully  seized  ( J))  as  being  so  forfeited  as  aforesaid  ;  and  the  said  ship 
or  vessel  was,  by  reason  thereof,  kept  and  detained  from  the  said  plabtiff  for  a 

long  time,  to  wit,  until  the day  of ,  during  all  which  time  the  aaid 

plaintiff  lost  and  was  deprived  of  the  use  of  the  said  ship  or  vessel^  and  of  all 
the  profits,  gains,  and  advantages,  which  he  might  and  would  have  derived  and 
acquired  therefrom ;  and  also,  by  reason  thereof,  he  the  said  plaintiff,  in  order 
to  regain  the  possession  of  his  said  ship  or  vessel,  afterwards,  lo  wit,  on  the 

day  of—,  was  forced  and  obliged  to  pay,  and  did  pay,  a  large  sum  of 

money,  to  wit,  the  sum  of  £ — ;  and  also,  by  reason  of  the  premises,  the  said 
plaintiff  otherwise  sustained  great  trouble  and  expense,  to  wit,  an  expense  of 
I  *371  ]  ^£ —  in  and  about  endeavoring  to  regain  the  possession  of  his  said  ship  or  ves- 
sel, at,  &c«  {venue)  aforesaid. — [Jtdd  a  count  for  freight  j  a$  anie^  61 ;  wunufg 
counti^  and  account  stated.] 


ASAiirw  XXXV-  AGAINST  ATTORNIES. 

ATToamxt* 

Acunitu        For    that    whereas    heretofore,    to  wit,    on,    &c.   (day  of  retainer^  or 

aegligratly    ohout  it)  at,  &c.  {venue)  in  consideration  that  the  *said  plaintiff,  at  the  spe- 

eoadacting^a 

CMSoto  tn* 

•1  without          (p)  As  to  thif  mTerment.  i«e  7  T.  R.  171.  to  drmw  his  own  oonduaions.  which  are  inoorracl, 

proper  €▼•          vt)  ^®  ^^^'  tbrms,  2  Went.  S90  to  907  ;  also  8  B.  &  Ores.  799.-6  D.  It  R.  587,  S.  C. 

idence(a).       ^'  wrms  against  other  agents,  ante,  Stt  to  S6I.  But  an  attorney  is  not  liable  unless  for  groM  ne- 

r  M7« '  1    For  the  law  relating  to  the  liabilities  of  attomies,  gligence  or  ignorance,  and  if  he  acted  to  the  best 

L      ^  "   J   see  Tidd,  9th  edit.  86,  &c. ;  X  and  the  more  re-  of  his  skill,  and  with  a  bond  fide  mad  moderate  d** 

cent  dec&ionsj  SChit.  Oen.  Pract.  32  to  36 ;  and  gree  of  attention  he  would  not  be  liable,  t  Wils. 

see  a  form  asainst  an  attorney  for  not  instructing  §25.-6  Burr.  SOOO.— 3  B.  It  Cres.  738, 742.-6 

counsel  to  defend  an  action,  3  Bam.  k.  Adol.  D.  &  R.  635, 638,  S.  C— 1  Ry.  It  Mo.  317.— 2 C. 

S50.  }  &  P.  113,  S.  C.    Therefore  be  is  not  liable  for  a 

In  ordmary  cases,  if  an  attorney  be  de6cient  in  mistake  in  a  nice  point  of  practice,  arising  on  the 

skiU  or  care,  by  which  a  loss  arises  to  his  client,  doubtful  meaning  of  a  rule  of  court.    3  B. «  Cres. 

he  is  liable  to  a  special  action  of  assumpsit,  or  ac-  738. — 6  D.  It  R.  635,  S.  C.    And  where  an  attor- 

tion  on  the  case  for  damages.    2  Wils.  326.-4  ney  took  the  advice  of  counsel,  who  adrised  him 

Burr.  2061.    1  Saund.  312,  n.  3. — 8  J.  B.  Moore,  certain  prooft  wore  unnecessary,  whereby  for  the 

340.  1  Bingh.  347,  S.  C— Tidd,  9th  edit.  86.  As  non-production  of  them  plaintiff  was  nonsuited,  the 

for  neelecting  to  have  a  material  witness  in  court,  attorney  was  held  not  liable.    6  Bingh.  460.    He 

whereby  plaintiff' was  nonsuited  (4  B.  &  A.  202) ;  will  not  be  liable  lo  an  action  for  not  filing  a  plea 

for  neglecting  to  charge  a  defendant  (a  prisoner)  of  non-joinder  in  nbateroent  when  instructed  so  lo 

m  azecution,  whereby  the  defendant  was  suner-  do,  merely  for  delay  (1  Campb.  176.— 2  Salk.  515); 


inrest  money  on  a  copyhold  security  is  liable,  if  214.)  that  the  grant  or  assignment  of  an  anmity  u 

the  security  be  invalid  and  insufficient  (4  J.  B.  void,  unless  the  trusU  in  the  annwty  deeds  «r« 

Moore,  608.)    Post,  379 ;  and  an  attorney,  reljr-  slated  in  the  memorial,  yet  the  omission  of  such  a 

in^  on  a  mere  partial  extract  of  a  will,  where  his  recital  before  this  doctnne  was  established  is  not 

OMnt  advanced  money  on  it,  is  liable,  if  the  client  such  neiilisence  as  to  render  an  aUorney  answer^ 

did  not    take  the  responsibililY  on  himself.— 3  able.    (3  Campb.  17, 19.) 

Stark.  154.-1  D.  ft  R.  C.  N.  P.  30.  8.  C.    And  An  attorney  retained  to  do  a  particular  act,  and 

a  jury  may  find  an  attorney  guilty  of  negligence,  also  directed  to  do  the  needful,  is  anihorised  to 

if  he  omit  to  notice  conveyances  and   deeds,  in  take  such  steps  as  have  immediate  relatioii  to  the 

!?^^il?  abstract  before  a  conveyancer,  and  in-  act  for  which  he  is  specially  retained.    (4  Esp. 

steadTofleavug  the  whole  case  to  counsel,  choose  76.)                             r         .r                     y       -^ 
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etal  ittsta&ee  and  request  of  the  said  defendantt  had  then  and  there  retaioadCr)     ^•m»§t 

and  employed  the  said  derendant  as  aa  attorney  of  the  court  of  our  said 

lord  the  king«  before  the  king  hiin9elf»(«)  to  prosecute  and  conduct  a  ^certain  [  *373  ] 

action  of  (trover)  in  the  same  courts  by  and  at  the  suit  of  Ihe  said  plaiotifii 

against  one  £•  F.  for  (taking  away  and  converting  to  his  own  use  certain  goods 

and  chattels,  claimed  by  him  the  said  plaintiflr^  to  be  his  own  proper  goods  and 

chattels(/)),  for  certain  reasonable  fees  and  reward(u)«  to  be  therefore  paid  by 

the  said  plaintiff  to  the  said  d^endant,  he  the  said  defendant  undertook,  and 

Chen  and  there  faithfully  promised  the  said  plaintiff  to  prosecute  and  conduct  the 

said  action  in  a  proper,  skilful,  and  diligent  manner.     Nevertheless  the  said  de- 

An  attoniey»  in  the  exercise  of  his  generd  a«-  Rep.  Sll.    It  is  best  merelj  to  state  that  plaintiff 

tbority,  m&T  defend,  bat  not  instilate  a  sail.    (S  retained  defendant  as  an  attorney,  as  aboTe. 

Mwf,  li.)  It  is  in  general  proper,  at  least  in  one- count, 

The  question  of  no^lisence  is  for  the  opinion  of  to  declare  generally  on  the   duty.— Rep.  tenqi^ 

ajufy.    (4  B.£t  A.  202.)— If  diligence  would  have  Haidvr.  309.     In  some  cases  it  ilr  advisable  to 

been  ineffectual,  the  defendant  must  prove  it.     (S  state  the  particular  act,  which  it  was  the  duty  of 

Chit.  R4^.  Sll.)  the  defendant  to  perform,  and  which  allegation 

As  to  the  Uuttlity  of  attomies,  £tc.  without  re*  may  be  introduced  in  the  following  way,  **  and  al- 

ward,  see  5  T.  R.  143—7  T.  R.  171—1  H.  Bla.  thoush  it  was  the  duty  of  the  said  G.  D.  under 

168.  and  py  virtue  of  his  said  retainer,  and  hii  said 

The  court  will,  in  some  instances,  order  an  at-  promise  and  undertaking,  to,  &c.'  (stating  the  par- 

tomey  to  pay  cosu  to  his  own  client  for  neglect  ticular  duty,)  and  then    proceed,  *^  Nevertheless, 

(Say.  Rod.  60,  172.— S  Taunt.  484.— Tidd,  9lh  Sec" 

edit.  86,  6),  or  to  the  opposite  partv  for  vexatious  As  to  the  statement  of  the  consideration  for  the 

and  improper  conduct.    (2  Burr.  664.— Hull,  on  retainer,  see  iitfra. 

Costs,  482,  Sec. — i  T.  R.  371  b.— 3  Taunt.  492. —  Where  the  proceedings  in  a  former  action  form 

1  Chit.  Rep.  44, 80. — ^Tidd,  9th  edit.  86.-4  Taunt,  the  ground  work  of  the  present  one,  such  proceed- 

191.)    It  IS  not  usual  however  for  the  court  to  ings  must  be  produced,  though  all  Uie  papers  ara 

interiere  in  a  summary  way  for  a  mere  breach  of  in  the  hands  of  the  defendant,  who  has  nad  notice 

pronuse,  whore  there  is  nothing  criminal  (2  Wils.  to  produce  them.     I  Esp.  Rep.  389. 

371 ).  or  on  account  of  nesjigence  or  unskilfulness,  (r)  This  is  sufficient  without  stating  a  conside- 

(4  Burr.  2060.— 9  Bla.  Rep.  780),  except  it  be  ration,  the  defendant  being  stated  to  have  been  re- 

▼ery  gross  (Say.  60, 169),  or  for  the  misconduct  of  tained  as  an  attorney.    2  Chit.  Rep.  311.— 6  T. 

an  attorney  independent  of  his  profession,  (Tidd,  R.  143.    In  a  late  case,  where  a  declaration  in 

86),  as  to  when  court  will  in  a  summary  way  com-  assumpsit  alleged,  that  in  consideration  the  plaiit« 

pel  an  attorney  to  execute  his  trust,  (4  B.  &  A.  47.  tiff  would  retain  and  employ  defendants  to  lay 

— S  Chit.  Rep.  68.— -1  Bins.  91  .-^7  J.  B.  Moore,  out  a  sum  of  money  m  the  purchase  of  an  annuity, 

424 ;  and  see  fiirther,  Tidd,  9ih  edit.  87.)  they  undertook  to  do  their  duty  in  the  premises ; 

i>M/ara<MHi.— The  plaintiff  mav  frame  his  ac-  thai  plaintiff  did  retain  and  employ  them,  but  de- 

tion  in  assumj^it  or  case  for  the  breach  of  duty,  fendants  did  not  do  thoir  duty  in  the  premises,  but 

see  ante,  vol.  i.  90, 129.    In  some  cases  the  latter  on  the  contrary,  took  insufficient  security  for  the 

form  of  action  would  be  most  preferable ;  and  see  payment  of  the  annuity,  whereby  plaintiff  lost  the 

liMrms  in  case,  post,  669.    To  take  the  case  out  of  money,  it  was  held,  on  motion  in  arrest  of  judg- 

the  Statute  of  Limitations,  it  seems,  according  to  ment,  that  the  count  was  bad,  inasmuch  as  it  did 

the  late  ease,  in  6  B.  &  Cres.  269.^  D.  &  R.  1^  not  state  that  any  reward  was  to  be  paid  to  the 

8.  C.  immaterial,  whether  the  plaintiff  declares  in  defendants,  or  that  they  were  employed  in  any                   ^ 

assumpsit,  or  case,  for  the  breach  of  promise  or  particular  character,  so  as  to  make  them  respon- 

breaeh  of  duty,  arises  vrhen  the  defendant  is  guilty  sible  for  taking  a  bad  security,  althoush  not  suilty 

of  the  misconduct  or  ne|^igence,  and  it  is  penectly  of  negligence  or  dishonesty.    4  B.  £  C.  346.— 

immaterial  when  the  consequences  of  such  mis-  6  D.  &  R.  438,  S.  C.     Oiner  counts,  in  the  same 

oonduct  are  discovered;  and  see  3  B.  &  Aid.  626.  declaration,  alleged,  that   the  defendants,  at  the 

The  cases  in  4  J.  B.  Moore,  608, 632—2  B.  6t  B.  time  when  they  lent  the  money,  knew  that  the  se* 

73^  8.  C— 4  Esp.  18, 20. — 16  East,  215,  are  some-  curity  was  insufficient,  but  did  not  allege  that  the 

what  to  the  contrary,  but  the  above  case  may  be  plaintiff  had  sustained  any  damay  ■■tcm6te,  on 

considered  as  maintaining  the  most  correct  doc-  thst  ground  those  counts  were  held  insufficient.  Id. 

trme.  In  a  j>rior  case,  in  2  Bing.  464—10  J.  B.  Moore, 

>laintiff  had  re- 

^  out  700/.  in 

.  defendant  promis* 

-«,  ww-»(t..  »»..ww«««w.T,  «v.  wv*  w.w  .^..—  ,..w      —  .w  ^j  ..  w—  - J  J plaintiff  delivered  the 

ceedings  m  which  the  defendant  was  retained,  ho  money  to  him  for  that  purpose,  and  that  defendant 

must  state  them  with  accuracy.     Pete's  Rvp.  laid  it  out  insecurely ;  it  was  held,  after  verdict, 

119  ;  what  a  variance,  see  2  Esp.  Rep.  726,  7.—  that  the  consideration  for  the  defendant'^  promise 

Ptfak.  Rep.  119.  was  sufficiently  stated. 

The  declaration  may  be  without  any  induce-  (s)  This  need  not  be  stated,  Peak.  Rep.  237,  if 

ment,  and  may  commence  with  the  statement  of  it  be  stated  it  must  be  proved,  2  Chit.  Rep.  3II4 

the  defendant's  retainer,  without  stating  any  con-  though  defendant  plead  as  attorney  of  the  court,  Id. 

sideration.    2  Chit.  Rep.  311.— 6  T.  R.  143.—  and  a  bill  for  busmess  done  is  not  evidence  thai 

Peake's  Rep.   237.-4  J.  B.  Moore.  632.    It  is  the  party  was  an  attorney  of  that  court.    Pvakt'i 

not  neeessary  to  show  of  what  court  tne  defendant  Rep.  236. — 4  T.  R.  366. 

was  an  attorney,  Peake's  Rep.  237 ;  and  if  tha  U)  See  ante,  371,  note, 

planliff  doM  sute  k,  b»  asuat  prove  it.    2  Chit.  {«)  See  ante,  372^  note. 
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AOAiiriT  fendanty  not  regarding  his  said  promise  and  undertaking*  but  contriving  end  in- 
'  tending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
prosecute  or  conduct  the  said  action  in  a  proper*  skiiful*  or  diligent  manner,  but 
on  the  contrary  thereof,  prosecuted  and  conducted  the  same  action  to  trial  in  so 
improper,  unskilful,  and  negligent  a  manner  [in  not  having  a  certain  instrument 
before  then  prepared  by  the  said  defendant,  and  purporting  to  be  a  sale  and  as- 
signment of  the  said  goods  and  chatteb,  by  the  said  £•  F.  to  the  plaiotiflT,  stamped 
according  to  law,  bo  that  the  same  might  have  been  given  in  evidence  on  the  said 
trial  of  the  said  action,]  that  the  said  plaintiff,  by  the  said  neglect  and  default  of  the 
said  defendant  in  that  behalf,  was  hindered  and  prevented  from  giving  the  same 
instrument  in  evidence  upon  the  trial  of  the  said  cause,  and  by  reason  thereof, 
was  aAerwards,  to  wit,  on,  &c.  {day  of  nonsuit,  or  about  it)  at,  &c-.  (ventw) 
aforesaid,  compelled  to  suffer  himself,  the  said  plaintiff,  to  be  nonsuited  in  the 
said  action,  whereby  he  the  said  plaintiff  was  not  only  hindered  and  prevented 
from  recovering  his  damages  from  the  said  E.  F.  by  reason  of  his  taking  away 
and  converting  the  said  goods  and  chattels  as  aforesaid,  but  hath  also  been  forc- 
ed and  obliged  to  pay,  and  hath  paid,  to  the  said  £.  F.  a  large  sum  of  money, 
to  wit,  the  sum  o££ —  for  his  costs  and  charges  in  and  about  his  defence  of  the 
said  action  ;  and  hath  also  paid  to  the  said  defendant  another  large  sum  of  mo- 
ney, to  wit,  the  sum'of  £ —  for  his  costs  and  charges  for  the  prosecution  and  con- 
duct of  the  said  action,  to  wit,  at,  &c.  (venue)  aforesaid. — [£dd  such  other  «pe* 
cial  counts  as  may  be  applicable  to  ike  case^  and  a  general  coim/,  as  in  next 
form.] 

[  *374  ]  *And  whereas  also,  heretofore,  to  wit,  on,  6lc>  {day  of  retainer  or  about  it) 
General  ^^^  ^^^  (oentic)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special 
against  an  instance  and  request  of  the  said  defendant,  had  then  and  there  retained  and 
improperly'  employed  the  said  defendant  as  an  attorney  of  the  court  of  our  lord  the  king, 
StlSion?  ^^^^^^  *®  ^i»«  himself,  [or,  if  in  C.  P.  instead  of  the  words  "  before  the  king 
wherew  himself,"  «ay,  "of  the  bench,"]  to  prosecute,  conduct,  and  manage,  a  certain 
not  recoTer  action  in  the  said  court,  by  and  at  the  suit  of  the  said  plaintiff,  against  one  E. 
*"''*  F.  for  the  recovery  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — {state 

enough)  then  alleged  and  claimed  by  the  said  plaintiff  to  be  due  and  owing  to 
him  from  the  said  E.  F.  [or,  if  not  for  a  debt  but  for  damages,  say,  *'  for  the  re- 
covery of  certain  damages  amounting,  to  wit,  to  the  sum  of  £ —  {state  enough) 
then  and  there  alleged  and  claimed  by  the  said  plaintiff  to  have  been  sustained 
by  him  by  reason  of  certain  acts  and  wrongs  before  then  done  and  committed 
by  the  said  E.  F.  to  the  said  plaintiff's  damage"]  for  fees  and  reward  to  the 
said  defendant  in  that  behalfl(to),  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  prosecute,  conduct,  and  manage, 
the  said  action  with  due  and  proper  care,  skill,  and  diligence ;  yet  the  said  de- 
fendant, not  regarding  his  said  promise  and  undertaking,  did  not  nor  would 
prosecute,  conduct,  and  manage,  the  said  action  with  due  and  proper  care,  skill, 
and  diligence ;  and,  on  the  contrary,  by  reason  of  the  said  defendant's  con- 
ducting and  managing  the  said  action  in  a  careless,  unskilful,  undue,  and  im- 

(w)  Sm  4  B.  &  C.  S45 ;  6  D.  &  R.  438,  S.  C.  ante,  S73,  note  (r). 
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proper  mnnnert  and  for  the  want  of  due  and  proper  care,  skill,  and  diligence  in  auainst 
that  behalf^  the  said  action  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to 
wit,  at,  ^c.  {venue)  aforesaid,  became  and  was  rentlered  wholly  abortive  and 
of  no  avail,  and  the  said  plaintiff  then  and  there  was  forced  and  obliged  to  be, 
and  he  then  and  there  was  nonsuited  {or  if  a  verddet  found  against  hdm  or  olh' 
erwise^  state  tke  fact  shortly  accordingly)^  whereby  the  said  plaintiff  was,  and 
hath  been  hitherto,  not  only  hindered  and  prevented  from  recovering  his  said 
debt  {or  damages)  from  the  said  £.  F.  but  is  likely  to  lose  the  same,  and  also 
hath  been  forced  and  obliged  to  incur  and  pay,  and  hath  incurred  and  paid  to 
the  said  E.  F.  a  large  sum,  to  wit,  the  sum  of  £ —  {state  enough)  for  his  costs 
and  charges  in  and  about  his  defence  to  the  said  action,  and  hath  also  incurred 
and  paid  to  the  said  defendant  another  large  sum,  to  wit,  the  sum  of  ^ —  for 
the  said  plaintiff's  costs  and  charges  in  and  about  the  prosecuting  and  conduct- 
ing the  said  action,  to  wit,  at,  &c.  {venue)  aforesaid. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  retainer^  or  about  it)  at,  Against  an 
&c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and   not  obtain- 
reqnest  of  the  said  defendant  would  retain  and  employ  the  said  defendant  as  an  mfni^T 
attorney  of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  if  ***®!l  "  *** 
in  C*  P.  instead  of  the  words  **  before  the  king  himself,"  say  *^  of  the  Bench,"]  hayo  dono 
to  prosecute  and  conduct  an  action  in  the  same  court,  by  and  at  the  suit  of  the 
Baid  plaintiff  against  one  E«  F.  for  the  recovery  of  a  large  sum  of  money, 
which  he  the  said  plaintiff  then  and  there  claimed  to  be  due  and   owing  to 
him(if),  from  the  said  £.  F.  for  certain  reasonable  fees  and  reward(2),  to  be 
therefore  paid  by  the  said  plaintiff  to  the  said  defendant^  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  prosecute 
and  conduct  the  said  action  in  a  proper,  skilful,  and  diligent  manner  ;  and  aU 
though  the  said  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the 
said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &rC« 
{venue)  aforesaid,  retain   and  employ  the  said  defendant  as  such  attorney  as 
aforesaid,  to  prosecute  and  conduct  the  said  action  on  the  terms  aforesaid  ;  and 
the  said  defendant  then  and  there  accepted  the  said  retainer  and  employment, 

and  under  and  by  virtue  thereof,  afterwards,  to  wit,  in Term,  in  the  — — 

year  of  the  reign  of  our  said  lord  the  king,  as  the  attorney  of  and  for  the  said 
plaintiff  commenced  an  action  for  the  recovery  of  the  said  sum  of  money  at 
the  suit  of  the  said  plaintiff  against  the  said  £.  F.  in  the  said  court,  and  al- 
though the  said  defendant  could  and  might,  in  case  he  had  prosecuted  the  said 
action  with  due  diligence  and  despatch,  have  obtained  final  judgment  there  for 
the  said  plaintiff  in Term,  in  the year  aforesaid,  to  wit,  at,  &c.  (ve- 
nue) aforesaid  ;  yet  the  said  defendant,  well  knowing  the  premises,  but  not  re- 
garding his  duty  as  such  attorney,  nor  his  said  promise  and  undertaking,  but 
contriving  and  craftily  and  subtly  intending,  wrongfully  and  unjustly,  to  delay 
and  injure  the  said  plaintiff  and  to  deprive  him  of  the  means  and  opportunity 
of  recovering  the  said  sum  of  money,  did  not  nor  would  (although  often  rc- 

Ix)  See  note,  ante^S7I.  of   a  poaitive  averment  of  the  debt  being  due. 

(y)  See  the  propnety  of  this  aliegatioDi  instead    Poake's  Rep.  119. 

(*)  See  note,  ante,  S72. 
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AeAiiitT  quested  so  to  do),  prosecute  the  said  actioa  with  doe  diligenoe  and  despatch« 
ATTo«ir««.  ^^^^  ^^  ^^^  contrary  thereof,  he  the  said  defendant  so  carelessly,  negligently,  and 
improperly  behaved  and  cdnducted  himself,  in  and  about  &e  prosecution  of  the 
said  action,  that  by  and  through  the  carelessness,  negligence,  delay,  and  im- 
proper conduct  of  the  said  defendant  in  that  behalf,  the  said  defendant  did  not 
obtain  final  judgment  in  the  said  action  for  the  said  plaintiff  until  after  the  said 

Term,  to  wit,  until Term,  in  the year  of  the  reign  of  our  said 

lord  the  king,  whereby  be  the  said  plaintiff  was  greatly  prejudiced  and  injured, 
and  has  lost  and  been  deprived  of  the  means  and  opportunity  of  recovering  the 
said  sum  of  money,  to  wit,  at,  &c.  {venue)  aforesaid.  ^[^<ld  count  t^Mm  an  exe^ 
cuied  eonnderationf  and  9uch  other  counie  as  the  ease  may  require.] 

AguBst »  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
Mt  putLig  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  a  certain  action 
l^i^i^y  had  been  commenced,  and  was  depending  in  the  court  of  our  said  lord  the  king, 
fat^JI?*  of  the  bench  [or  if  in  K  B,  instead  of  the  words  "  of  the  Bench,"  say  •♦  before 
plBiDtiff(de-  the  king  himself,"]  at  Westminster,  by  and  at  the  suit  of  one  £.  F.  against  the 
former  to-     ssid  plaintiff,  and  the  said  plaiantiff  had  been  and  was  arrested  by  the  sheriff  of 

d^gedto     ^  county  of ,  in  the  said  action,  under  and  by  virtue  of  a  certain  writ  of 

pay  debt  and  our  said  lord  the  king,  to  wit,  a  writ  called  {set  out  shortly  the  writ  thus^)  a  capias 
ad  respondendum,  returnable  in  the  said  court  of  the  bench,  in  eight  days  of 
St.  Hilary,  to  wit,  at,  &c.  {venue).  And  thereupon  heretofore,  to  wit,  on,  &c. 
{day  of  retainer^  or  about  it)  at,  &c.  {venue)  aforesaid,  in  consideration  that  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  would 
retain  and  employ  the  said  defendant  as  his  attorney,  to  defend  the  said  ac- 
tion(6)  for  the  said  plaintiff^  for  certain  reasonable  fees  and  reward(<;),  to  be  there- 
fore paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  perform  his  duty 
as  such  attorney  for  the  said  plaintiff  in  and  about  the  defence  of  the  said  ac- 
tion ;  and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  d&c.  {venue)  aforesaid,  retain  and  employ  the  said  defendant 
as  his  attorney,  to  defend  the  said  action  for  the  said  plaintiff,  for  certain  rea- 
sonable fees  and  reward  to  be  therefore  paid  to  the  said  defendant ;  and  although 
afterwards,  to  wit,  at  the  return  of  the  said  writ,  according  to  the  course  and 
practice  of  the  said  court,  it  became  and  was  the  duty  of  the  said  defendant,  as 
such  attorney  as  aforesaid,  to  put  in  bail  in  due  time  for  the  said  defendant  in 
the  said  action,  with  the  [prothonotaries]  of  the  said  court,  yet  the  said  defend- 
ant not  regarding  bis  said  duty  in  that  behalf,  nor  his  said  promise  and  undertak- 
ing, but  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in 
this  behalf,  did  not  nor  would,  according  to  the  course  and  practice  of  the  said 
court,  in  due  time  but  in  bail  for  the  said  defendant  in  the  said  action,  with  one 
of  the  [prothonotaries]  of  the  said  court,  but  wrongfully  and  injuriously  wholly 
neglected  so  to  do,  by  means  whereof  such  proceedings  were  thereupon  had, 

(a)  See  note,  ante,  371.  stale  it  «o  accordingly. 

(6)  If  the  retainer  waa  only  to  put  in  bail,  then       (e)  See  note,  ante,97t. 
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that  aAerwardit  to  wit,  on,  d&c.  (oii3f  day  btfore  iitU  of  dtclaratian)  at,.&c(v<«Mfe)  ^JJ^^J^,. 
the  said  sheriff  of  » as  such  sheriff,  and  as  having  so  arrested  the  said  de- 
fendant as  aforesaid,  was  called  upon»  and  forced  and  obliged  to  paj  to  the  said 
£•  F.  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  as  and  for  the  amount  of 
the  debt  and  costs  of  the  said  action,  and  also  by  means  of  the  premises,  the 
said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  d&c.  (ve- 
mue)  was  forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said  she- 
riff of  [Middlesex]  the  said  sum  of  ;£—  in  order  to  prevent  proceedings  being 
had  by  and  on  behalf  of  the  said  shciriff,  upon  a  certain  bail-bond  before  then 
made  and  given  by  the  said  plaintiff  with  two  other  persons  as  his  sureties,  to 
the  said  sheriff  upon  the  said  arrest,  and  also  by  reason  of  the  said  neglect  and 
defiiult  of  the  said  defendant  he  the  said  plaintiff  was  put  to  great  costs  and 
charges,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and 
about  the  endeavoring  to  resist  and  avoid  the  payment  of  the  said  sum  of£ —  • 
and  also  thereby  he  the  said  plaintiff  was  deprived  of  the  means  and  opportu- 
nity of  preventing  the  payment  of  the  supposed  debt  claimed  to  be  recovered 
in  the  said  action,  and  also  of  the  means  and  opportunity  of  recovering  the  ^ 
costs  of  his  ^defence  of  the  said  action,  amounting,  to  wit,  to  the  sum  of  ;^ — ,  [  ^875  ] 
and  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  &c.  {venue)  aforesaid.^-[«^dd  one  or  more  coim(s  as  ike 
eaee  may  miggeiU  f«^  a  general  cowU  ae  in  the  form^  poet^  877.] 

For  that  whereas,  at  the  time  of  the  making  of.  the  promise  and  undertaking  ^  .„^^  ^ 
of  the  said  defendant  hereinafter  next  mentioned,  a  certain  action  had  been  t^tornejr,  tor 
commenced  and  prosecuted,  and  was  then  depending,  by  and  at  the  suit  of  one  bandfidaot 
£•  F.  against  the  said  plaintiff,  in  the  court  of  our  said  lord  the  king,  of  the  ^oo^wUeh 
bench  (or,  if  m  JL  B.  ineiead  of  the  worde  '*  of  the  bench,''  soy  ''  before  the  ^  ^^^^^ 
king  himself,")  at  Westminster,  in  the  county  of  Middlesex,  for  the  recovery  of  a 


certain  sum  of  money,  to  wit,  the  sum  of  ;^ — at  the  time  of  the  said  promise  and 
undertaking  of  the  said  defendant  hereinafter  next  mentioned,  claimed  by  the 
said  £•  F.  to  be  due  and  owing  to  him  from  the  said  plaintiff,  to  wit,  at,  d&e* 
(renne)  aforesaid,  and  thereupon  heretofore,  to  wit,  on,  &c.  {day  ofretanur^ 
or  about  it)  at,  d&c«  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at 
the  special  instance  and  request  of  the  said  defendant,  had  then  and  there  re- 
tained and  employed  the  said  defendant  (he  then  and  there  acting  as  an  attor- 
ney of  the  said  court,  at  Westminster  aforesaid),  as  such  attorney,  to  defend  the 
said  action  for  the  said  plaintiff,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff,  to  use  due  and  proper  care  and  dili- 
gence in  and  about  the  defending  the  said  action  for  the  said  plaintiff,  and  al- 
though such  proceedings  were  thereupon  had  in  the  said  action,  that  afterwards, 
to  wit,  on,  d&c«  at,  d&c.  {venue)  aforesaid,  it  became  and  was  the  duty  of  the  said 
defendant,  under  and  by  virtue  of  his  said  retainer,  and  his  said  promise  and  un- 
dertaking, upon  using  due  and  proper  care  and  diligence  in  that  behalf,  to  file 
or  deliver  a  proper  and  sufficient  plea  to  a  certain  declaration,  then  and  there 
delivered,  in  the  said  action  on  the  behalf  of  the  said  £•  F. ;  nevertheless 
the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contrir- 
ing  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  wouidt 
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ASAivsT  when  it  was  hiB  duty  so  to  do  as  aforeaaid,  file  or  deKver  a  proper  or  sufficient 
plea  to  the  said  declaration,  but,  on  the  contrary  thereof,  wholly  omitted  and 
neglected  so  to  do,  and  by  reason  thereof,  and  by  and  through  the  want  of  the 
[  ^376  ]  gQii)  defendant's  using  due  and  proper  care  *and  diligence  in  that  behalf,  after- 
wards, to  wit,  on,  fS&c*  at,  &c,  (venue)  aforesaid,  judgment  by  default  was  sign- 
ed in  the  said  action  against  the  said  plaintiff,  and  such  further  proceedings 
were  then  had  in  the  said  action,  that  afterwards,  to  wit,  on,  &c.  (day  ofsigiH 
ing  judgment)  it  was  considered  and  adjudged  in  and  by  the  said  court  in  the 
said  action,  that  the  said  £.  F.  should  recover  against  the  said  plaintiff  a  large 
sum  of  money,  to  wit,  the  sum  of  £ — ;  and  the  said  plaintiff  was  afterwards* 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c»  (venue)  aforesaid,  forced  and 
obliged  to  pay,  and  did  then  and  there  pay,  to  the  said  E.  F.  the  said  sum  of 
money  so  recovered  by  him  as  aforesaid,  and  also  by  means  of  the  premises,  he 
the  said  plaintiff  was  put  to  divers  costs  and  charges  in  and  about  his  endeavor* 
ing  to  defend  the  said  action,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  £^-  and  hath  lost  and  been  deprived  of  the  means  of  reco* 
vering  the  same  from  the  said  E.  F.  to  wit,  at,  &c*  (venue)  aforesaid. — [Jidd 
thefottowing  count] 

Second  And  whereas  also,  heretofore,  to  wit,  on,  d&c.  at,  &c.  (venue)  aforesaid,  in 

not  appeal^  consideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request  of 
BiSbi^/^  the  said  defendant,  had  then  and  there  retained  and  employed  the  said  defendant 
judgment.  |^  |^g  attorney,  to  defend  a  certain  oth^r  action  then  depending  in  the  same 
court,  by  and  at  the  suit  of  the  said  £.  F.  against  the  said  plaintiff,  for  the  re- 
covery of  a  certain  other  sum  of  money,  to  wit,  the  sum  of  £ —  then  claimed 
to  be  due  and  owing  from  the  said  plaintiff  to  the  said  E.  F.  he  the  said  defend- 
ant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  defend 
the  said  action  in  a  proper,  careful,  and  diligent  manner,  nevertheless  the  said 
defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving  and 
intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  appear  to  defend  the  said  action  in  a  proper,  skilful,  and  diligent  manner, 
but,  on  the  contrary  thereof,  so  carelessly  and  negligently  conducted  himself  in 
that  behalf,  that  afterwards,  to  wit,  on,  &c.  judgment  by  default  was  signed 
against  the  said  plaintiff  in  the  said  action,  and  by  reason  thereof,  he  the  said 
plaintiff,  afterwards,  to  wit,  on,  d&c.  at,  &c.  (venue)  aforesaid,  was  forced  and 
obliged  to  pay,  and  did  then  and  there  pay  to  the  said  E.  F«  a  large  sum  of  mo- 
ney, to  wit,  on,  &c.  to  wit,  at,  &c.  (venue)  aforesaid.  [//  may  be  aa  well  to 
add  a  count  like  ike  next.] 

w 

r  *3T7  ]  ^And  whereas  also,  heretofore,  to  wit,  on,  d&c.  (day  of  retainer  or  about  it) 
covaA^  at,  &c.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special 
against  an  instance  and  request  of  the  said  defendant,  had  then  and  there  retained  and  em- 
improperiy  ployod  the  Said  defendant  as  an  attorney  of  the  court  of  our  lord  the  king,  be* 
rdefenco^to  ^^^^  l^^  ^^^S  himself,  (or,  if  in  C.  P.  instead  of  the  words  *^  before  the  king  him- 
*h'*^b*'"je-  ®®^^»"  ^^y  "  ^^  ^^®  bench,")  to  defend,  and  manage  and  conduct  the  defence 
fendant  fail-  to  a  certain  action,  before  then  brought  and  pending  in  the  said  court,  by  and 
at  the  suit  of  one  £.  F.  against  the  said  plaintiff,  for  certain  alleged  claims  of 
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the  said  £.  F»  agftinst  the  said  plaintiff,  for  fees  and  reward(d)  to  the  said  de*  .  a«ai9it 
fondant  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  conduct  and  manage  the  said  plaintiff's 
defence  to  the  said  action,  with  due  and  proper  care,  skill,  and  diligence,  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  did  not  nor 
would  conduct  and  manage  the  plaintiff's  defence  to  the  said  action,  with  due 
and  proper  care,  skill,  and  diligence,  but  on  the  contrary,  by  reason  of  the  said 
defendant's  conducting  and  managing  the  said  plaintiff's  defence  to  the  said  ac- 
tion in  a  careless,  unskilful,  undue,  and  improper  manner,  and  for  want  of  due 
and  proper  care,  skill,  and  diligence,  in  that  behalf,  the  said  £.  F.  afterwards, 
to  wit,  on,  6lc.  (day  ofjudgmenl  or  abtnU  ii)  at,  &c.  (venue)  aforesaid,  ob- 
tained a  judgment  in  the  said  action  against  the  said  plaintiff,  for  the  sum  of  ^ — 
(fttU  amount  of  judgment)  and  which  he  would  not  otherwise  have  done  ;  and 
the  said  plaintiff  was,  by  means  of  the  premises,  deprived  of  the  means  of  his 
defence  to  the  said  action,  and  the  said  plaintiff  hath  become  liable  to  pay,  and 
(breed  and  obliged  to  pay  to  the  said  E.  F.  the  amount  of  the  said  judgment, 
and  hath  also  incurred  and  paid  to  the  said  defendant  another  large  sum,  to  wit, 
die  sura  of  £ —  for  the  said  plaintiff's  costs  and  charges  in  and  about  the  de- 
fending the  said  action,  to  wit,  at,  d&c.  (venue). 

*For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and  [  *378  ] 
undertaking  of  the  said  defendant  hereinafter  next  mentioned,  he  the  said  plain-  ^^^^  "? 
tiff  had,  by  the  consideration  and  judgment  of  the  court  of  our  said  lord  the  °ot  giving » 
king,  before  the  king  himself,  (or,  if  in  C.  F«  instead  of  the  xoords  **  before  the  fendant  in  a 
king  himself,"  say  **  of  the  bench,"  recovered  against  one  E.  F.  a  certain  sum  ^o^^o'^ar 
of  money,  to  wit,  the  sum  of  £ — ;  and  the  said  E.  F.  then  was  a  prisoner,  at  ^"^  ^-  ^' 

per  wooKj 

the  suit  of  the  said  plaintiff,  for  the  said  sum  of  £ —  upon  and  by  virtue  of  the  perquod^ian 
mid  judgment,  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  ^veedun- 
now  king,  before  the  king  himself,  (or  if  in  C.  P.  aay  "  of  the  warden  of  his  y^^^^' 
majesty's  prison  of  the  Fleet") ;  and  the  said  £.  F.  was  then  endeavoring  to 
obtain  hb  discharge  from  the  said  imprisonment,  in  pursuance  of  a  certain  Sta- 
tute made  and  passed  in  the  -: —  year  of  the  reign  of  our  lord  the  late  King 
George  the  Third,  intituled,  &c.  to  wit,  at,  &c.  (venue)  and  thereupon,  hereto- 
fore, to  wit,  on,  &c.  at,  d&c.  (venue)  aforesaid,  in  consideration  that   the  said 
filaintiff,  at  the  special   instance  and  request  of  the  said  defendant,  had  then 
and  there  retained  and  employed  the  said  defendant  as  an  attorney  of  the  said 
court,  to  oppose  the  said  endeavor  of  the  said  £.  F.  to  be  discharged  as  afore- 
said, and  to  prevent  such  discharge,  for  certain  reasonable  fees  and  reward  to 
the  said  defendant  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  perform  his  duty,  as  such  attorney 
as  aforesaid,  in  and  about  the  premises  ;  and  the  said  plaintiff  in  fact  saith,  that 
the  said  E.  F.  afterwards,  to  wit,  on,  &c.  duly  appeared  in  and  before  the  said 
court,  in  pursuance  of  the  said  Statute,  and  for  the  purpose  of  obtaining  his 
discharge  from  the  said  imprisonment,  under  and  by  virtue  thereof,  as  an  insol- 
vent debtor,  and  the  said  plaintiff  was  then  and  there  ready,  willing,  and  desir- 
ed) See  note,  ante,  873. 

Vol.  IL  38 


S78  DECLARATIONS    IN   ASSUMPSIT. 

AAAiim  OU8  tbereupon  to  give  a  valid  and  sufficient  note  or  undertakiilg  to  pay  htm  the 
'  said  E.  F.  the  weekly  sum  of  d«.  6d.  so  as  to  prevent  the  said  £•  F.  from  ob^* 
taining  his  discbarge  from  the  said  imprisonment,  whereof  the  said  defendant 
then  and  there  had  notice  ;  and  although  it  thereupon  became  and  was  the  duty 
of  the  said  defendant,  under  and  by  virtue  of  his  said  retainer,  to  cause  aad 
procure  a  good  and  sufficient  note  or  undertaking  to  be  given  to  the  said  £•  F* 
for  the  payment  of  the  said  weekly  sum  of  3#.  6d  so  as  to  hinder  and  pieveiil 
tiie  said  £.  F.  from  being  so  discharged  and  released  as  aforesaid  ;  yet  the  said 
defendant,  not  regarding  his  duty  in  that  l>^alf,  nor  his  said  promise  and  under- 
taking, did  not  nor  would  cause  or  procure  such  a  good  and  sufficient  note  or 
undertaking  to  be  given  to  the  said  £.  F.  as  aforesaid,  but  wholly  neglected 
and  omitted  so  to  do ;  and  by  means  thereof,  afterwards,  to  wit,  on,  &c.  the 
said  E.  F.  being  then  in  execution  at  the  suit  of  the  said  plaintiff,  in  the  said 
[  *379  ]  action  as  aforesaid,  was  duly  discharged  out  of  custody,  and  set  at  ^large,  and 
thereby  the  said  plaintiff  hath  not  only  lost  and  been  deprived  of  all  the  bene- 
fits which  might  and  would  otherwise  have  arisen  to  him  from  keeping  and  de- 
taining th^  said  £.  F.  in  execution  on  the  said  judgment  as  aforesaid,  but  also 
lost  and  was  deprived  of  the  use  and  benefit  of  a  large  sum  of  money,  to  wit, 
&c.  before  then  paid  by  the  said  plaifitiff  to  the  said  defendant,  for  his  costs  and 
charges  for  prosecuting  the  said  action  against  the  said  £.  F.  to  wit,  at,  d&c 
{venue)  aforesaid. 

Against  an  For  that  where  as,  before  and  at  the  time  of  the  making  of  the  promise  and 
seducer-  undertaking  of  the  said  defendant,  hereinafter  next  mentioned,  to  wit,  on,  &c. 
^^^^owad^'  ((fai(  of  retainer  of  defendant^  or  ah<mi  it)  the  said  plaintiff  had  contracted 
piaiDtiffbav-  and  agreed  with  certain  persons,  to  wit,  £.  F.  and  G.  H.  for  the  purchase 
i^es^to)      from  them  of  certain  tenements  and  premises,  with  the  appurtenances,  situate 

»Sl  U(!o  "'  ™  ^^  county  of  S in  fee-simple,  at  and  for  a  large  sum  of  money,  to  wit, 

&c.  to  be  therefore  paid  for  the  same,  which  said  tenements,  with  the  appur- 
tenances, the  said  E.  F.  and  '6.  H.  then  assumed  to  have  sufficient  power  to 
sell  and  convey  to  the  said  plaintiff  in  fee-simple,  to  wit,  at,  &c. ;  and  thereup- 
on heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (eenife)  aforesaid, 
in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant,  had  then  and  there  retained  and  employed  the  said  defendant 
as  an  attorney,  to  ascertain  the  title  of  the  soid  E.  F.  and  G.  H.  to  the  said 
tenements,  with  the  appurtenances,  and  to  cause  and  procure  an  estate  and 
interest  therein,  in  fee-simple,  to  be  duly  conveyed  by  the  said  £.  F.  and  G.  H* 

(()  See  4  M.  &  S.  5S.— -See  precedent,  4  J.  B.  to  the  borrower,  is  not  justiBod  in  relytog  on  a  pnw 

Moore,  fSH^  at  the  suit  of  an  administrator.    In  Ual  extract  from  the  will,  furnished  by  his  cDeat, 

the  case  of  the  death  of  the  purchaser,  it  may  b«  unless  the  latter  acrree  to  take  the  responsibilitj  on 

•ometinies  quMtioaable,  wheUier  the  representa-  himself,  3  Stark.  164 ;  see  antOi  S11,  note, 

tive  or  heir  tnould  bring  the  action.    If  the  con-  ^  See  a  precedent  against  attornies  for  allow* 

tract  was  broken,  and  a  damaj^c  accrued  to  t):o  injg  their  client  to  execute  an  assignment  of  a  least, 

t— tatoc  in  his  lifc-time,  the  representative  may  with  a  general  unoualified  covenant  for  title ;  and  in 

sue  ;  but  this  must  appear  on  the  declaration,  2  consequence  uf  a  life  upon  which  the  lease  depend- 

Lev.  86.     1  Ventr.  176. — 4  J.  B.  Moore,  632 ;  and  ed  having  ceased,  the  title  was  sufficient,  and  tks 

the  ejection  as  to  the  party  to  sue,  will   be  some-  purchaser  ousted   from  a  moiety,  and  vendor  (the 

times  wMved  by  demurrer.   4  J«>B.  Moore,  632.  plaintiff)  sued  on  the  coreoant,  and  obliged  to  pay 

An  attorney  employed  to  advance  his  client's  mo-  damages  and  costs,  Stannard  v.  UlUthorae,  10  Bag. 

ney  on  ^e  security  of  a  legacy  given  under  a  will,  491.  y 
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to  Ike  said  pkiintiff«  for  reasonable  fees  aod  reward(/)  to  the  said  defendaot  A«AiiriT 
in  that  *behalf,  he  the  said  defendant  undertook  and  then  and  there  faithfully 
promised  the  said  plaintiff^  to  perform  and  fulfil  his  duty  in  the  premises ;  and 
the  said  plaintiff  in  fact  saith,  that  hoi  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  afore* 
said,  to  wit,  at,  &c.  (venue)  purchase  from  the  said  £•  F.  and  G.  H.  the  said 
tenements  and  premises,  with  the  appurtenances,  as  in  fee-simple,  and  did  then 
and  there  pay  to  the  said  £.  F.  and  6.  H.  a  large  sum  of  money,  to  wit,  the 
sum  Qi£—  for  the  same,  and  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  dfic.  {venue)  aforesaid,  accept  and  receive  of  and  from  the  said  £• 
F.  and  G.  H.  a  conveyance,  by  lease  and  release,  of  the  said  tenements,  with 
the  appurtenances,  as  in  fee-simple.  And  although  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant,  under  and  by  virtue  of  the  said  retainer, 
to  endeavor  to  cause  and  procure  a  good  and  sufficient  title  to  the  fee-simple  of 
and  in  the  said  tenements  and  premises,  with  the  appurtenances,  to  be  conveyed  to 
the  said  plaintiff;  yet  the  said  defendant,  not  regarding  his  said  duty  in  that  be- 
half, nor  his  said  promise  and  undertaking,  but  contriving  and  intending  to  de- 
fraud and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  endeavor  to 
eause  or  procure  a  good  and  sufficient  title  to  the  fee-simple  of  and  in  the  said 
tenements  and  premises,  with  the  appurtenances,  to  be  conveyed  to  the  said 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  by  reason 
of  the  neglect  and  improper  conduct  of  the  said  defendant  in  that  behalf,  the  said 
plaintiff  hath  not  obtained  *a  good  or  sufficient  title  to  the  said  tenements  and  [  *381  ] 
premises,  with  the  appurtenances,  in  fee-simple,  and  thereby  hath  been  hinder- 
ed and  prevented  from  selling  and  disposing  thereof;  and  the  said  tenements 
aod  premises,  with  the  appurtenances,  then  became  and  are  of  little  use  or 
value  to  the  said  plaintifi^  to  wit,  at,d&c.  (venue)  aforesaid. — [Add  other  counU^ 
a$  the  nature  of  the  ease  may  render  expedient^  and  a  general  county  on  the  prin- 
ciple  of  the  one,  poet^  383,  mutatia  mutandis.] 

For  that  whereas,  before  the  making  of  the  promise  and  undertaking  of  the  said  Agtioft  an 
defendant  hereinafter  mentioned,  to  wit,  on,  &c.  {day  of  retainer ^  or  about  «<)  at,  ployed  to 
d^.  {venue)  one  £•  F.  was  willing  to  grant  an  annuity,  or  yearly  sum  of  j^ —  dur-  ann^tVfor'' 
ing  the  term  of  the  natural  lives  of  the  said  plaintiff,  and  one  G*  H.  and  the  na-  ^Jlf^"  * 
toral  life  of  the  survivor  of  them,  and  then  and  there  proposed  to  charge  the  same  from  tho 
on  certain  premises  then  and  there  represented  by  the  said  £.  F.  to  be  held  by  So  annuity, 
the  said  £.  F.  under  and  by  virtue  of  a  lease  and  demise  thereof,  theretofore  ^^f^j[' 
made  to  the  said  £.  F.  by  certain  persons,  to  wit,  d&c.  and  then  and  there  pro-  iMse.^hjch 
posed  to  assign  the  said  lease  of  the  said  premises,  as  a  security  for  the  due  pay-  clause  ofro- 
ment  of  the  said  annuity,  and  thereupon  heretofore,  to  wit,  on  the  day  and  year  ^m(|^*^ 
aforesaid,  at,  d&c.  {venue)  aforesaid,  the  said  plaintiff,  at  the  special   instance  ^"^^"qqc, 
aod  request  of  the  said  defendant,  retained  and  employed  the  said  defendant,  to  c€j^^ 
ascertain  whether  the  assignment  by  the  said  £.  F.  of  the  said  lease  of  the  said  lease  being 
premises  would  be  n  good  and  sufficient  security  for  the  payment  of  tho  said  |[*^ee  on- 
annuity  so  proposed  to  be  granted  as  aforesaid ;  and  .in  case  the  same  should  ap-  ^^.  ^^ J^ 
pear  sufficient,  to  obtain  the  proper  deed  and  writings  to  secure  the  payment  of  the  piaintiir 

(/)  Set  note,  ante,  372. 
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▲•AtiriT     tiie  said  annuity  or  yearly  sum  of  ^ —  and  in  consideration  thereof*  and  of  cer- 
^*  tain  reasonable  fees  and  reward (fc)  to  the  said  defendant  in  that  behalf,  he  the 

(crut06  of 

the  annuity)  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said  platn- 
otrity'g^*     tiff  to  use  due  and  proper  care  to  ascertain  whether  the  assignment  of  the  said 
lease  of  the  said  premises  would  be  a  good  and  sufHcient  security  for  the 
payment  to  the  said  plaintiff  of  the  said  annuity  of  £ —  so  proposed  to  be 
granted  as  aforesaid,  and  to  perform  and  fulfil  his  duty  in  that  behalflfgr^) ; 
nevertheless  the   said    plaintiff   in   fact    saith,   that   the   said   defendant  not 
regarding  his  duty  in    that  behalf,  nor    his  said    promise   and   undertaking, 
but  contriving  and  intending  to  injure  the    said  plaintiff  in  this  behalf,  did 
not  nor  would   use  due  and  proper  care  in  ascertaining  whether  the  assign- 
[  *382  ]  inenl  of  the  said  lease  would  *be  a  sufficient  security  for  the  due  payment  to 
the  said  plaintiff,  from  the  said  E.  F.  of  the  said  annuity  or  yearly  sum  of  rf — 
so  proposed  to  be  granted  to  the  said  plaintiff  as  aforesaid,  or  perform  or  fulfil 
his  duty  in  the  premises,  but  wholly  neglected  and  omitted  so  to  do ;  and 
further  disregarding  his  duty  in  that  behalf,  afterwards,  to  wit,  on,  d&c  at,  &c. 
(venue)  aforesaid,  falsely  and  deceitfully  asserted  and  affirmed («),  and  caused 
and  procured  the  said  plaintiff  to  believe,  that  the  said  lease  would  be  a  good 
and  sufficient  security  for  the  payment  to  the  said  plaintiff,  of  the  said  annuity 
so  proposed  to  be  granted  to  him  by  the  said-E.  F.  as  aforesaid  ;  and  the  said 
plaintiff  further  saith,  that  he  the  said  plaintiff,  confiding  in  the  said  promise  and 
andertaking  of  the  said  defendant,  and  his  said  representation  and  assertion, 
and  believing  that  the  said  assignment  by  the  said  £•  F.  of  the  said  lease,  would 
be  a  good  and  sufficient  security  for  the  payment  of  the  said  annuity  so  propose 
ed  to  be  granted  as  aforesaid,  afterwards,  to  wit,  on,  ^c  (clay  of  ad^imu  of 
moneif^  or  inbout  it)  at,  d&c.  (venue)  aforesaid,  did  advance  and  pay  to  the  said 
£•  F.  the  sum  of  ^ —  for  the  said  annuity  or  yeariy  sum  of  £ — ;  and  the  said 
defendant  then  and  there  caused  to  be  prepared  and  executed  by  the  said  E.  F. 
and  the  said  plaintiff  and  the  said  6.  H.  therein  mentioned,  a  certain  indenture 
for  securing  the  payment  of  the  said  annuity,  whereby  the  said  £•  F.  did  cove- 
nant [here  copy  covenant  not  to  etssign  in  the  past  tense]  ;  and  the  said  plaintiff 
further  saith,  that  by  reason  of  the  said  indenture  of  lease,  containing  a  clause 
and  proviso,  that  the  said  E.  F.  should  not  assign  the  said  term  thereby  granted, 
without  the  license  and  consent  of  the  lessor,  in  writing,  and  a  certain  proviso 
of  re-entry,  in  case  the  same  should  be  assigned  without  such  license,  and  also 
by  reason  of  the  said  defendant  not  having  obtained  the  said  license,  author- 

{g)  See  a  form  and  law,  M'Clel.  &  T.  205,  and  laid  it  ont  tnaecurely,  it  was  held,  after  vwdiel, 

notes,  ante,  379. — ^If  an  attorney  undertake  to  in-  that  the  consideration  for  the  defendant's  promise 

vest  money  for  a  party  on  a  copyhold  security,  it  was  sufficiently  stated,    t  Bing.  464.— -lO  J.  B. 

amounts  to  a  warranty  by  him,  tnat  such  security  Moore,  183,  S.  C .    ^  But  as  the  law  only  implim 

shall  be  ralid  and  effectual,  4  J.  B.  Moo.  308 ;  see  a  contract  on  the  part  of  an  attorney  to  exert  and 

I  Bine.  464.    What  a  prospective  damage,  4  M.  evincereasono^/esAt/j,  and  certainly  does  not  imply 

&  S.  £3.  an  engagement  absolutely  that  there  thi^l  be  a 

(A)  See  note,  ante,  372. — The  omission  of  this,  sufficient  security,  if  Uie  declaration  laid  the  pro* 

on  a  count  framed  as  above,  without  stating  de-  mise  too  extenncely^  the  plaintiff  must  be  nonsuit- 

fendant  was  retained  as  an  attorney,  would  be  bad.  ed,  or  have  a  verdict  agsinst  him,  id.  ibid,  ^ 

Id.    4  B.  &  C.  345.— 6  D.  &  IT  438,  S.  C.     But  a  (gg)  ^  This  appears  to  be  Uie  correct  mode  of 

count,  stating  that  the  plaintiff  had  retained  de-  describing  the  implied  contract  of  an  attorney  in 

iendant  at  his  re<)uest,  to  lay  out  700{.  in  the  pur-  such  a  case.  } 

chase  of  an  annuity,  Uiat  defendant  promised  to  (i)  See  4  B.  &  Ores.  346.-4  D.  &  R.  438,  S. 

lay  it  out  securely;  that  plaintiff  delivered  the  C.  ante,  STt,  n. 
money  to  him  for  that  purpose,  and  that  defendant 
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iting  the  said  assignmeDt,  the  lease  by  the  said  assignment  became  and  was  '^oAiirrr 
forfeited  and  void,  and  the  said,  &c.  [the  kssars]  afterwards,  to  wit,  on,  &c. 
on  accoaot  thereof,  commenced  a  certain  action  of  ejectment  in  the  court  o^ 
our  said  lord  the  king,  [before  the  king  himself  ]  for  the  recovery  of  the  posses- 
sion of  the  said  tenements,  with  the  appurtenances,  and  such  proceedings  were 
thereupon  had,  that  afterwards,  to  wit,  on,  &c.  the  said,  ^c.  [the  lessors]  reco- 
vered the  possession  of  the  said  tenements,  to  wit,  at,  &c.  {venue)  wherebyt 
*and  by  reason  of  which  said  several  premises,  the  said  plaintiff  hath  wholly  [  ^383  ] 
lost  and  been  deprived  of  the  benefit  of  the  said  security  for  the  payment  of  the 
said  annuity,  or  yearly  sum  of  ^— ,  and  hath  been  unable  to  enter  into,  or  dis- 
train in  and  upon  the  same  premises,  so  granted  by  the  said  E.  F.  as  aforesaid, 
on  the  non-payment  of  the  said  annuity,  or  yearly  sum  of  £ — ;  and  the  said 
annuity  hath  become  and  is  of  no  value  to  him  the  said  plaintiff;  and  also,  by 
reason  of  the  premises,  the  said  plaintiff  hath  incurred  great  expenses,  amount- 
ing together  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and  about  the 
resisting  of  the  proceedings  by  and  on  the  part  of  the  said,  &c.  [the  lessors]  for 
the  recovery  of  the  possession  of  the  said  tenements,  with  the  appurtenances, 
and  in  divers  journies  and  attendances  of  the  said  plaintiff,  and  his  attorney  and 
agents,  incidental  thereto,  to  wit,  at,  &c.  {venue)  aforesaid. — [Jdldd  other  counts^ 
as  the  case  may  require^  and  a  general  count  like  the  next^  mutatis  mutandis.] 

And  whereas  also,  before  the  making  of  the  promise  and  undertaking  of  the  General 
said  defendant  hereinafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at,  &c.  {ve-  agaTost  an 
fitte)  aforesaid,  a  certain  person,  to  wit,  the  said  H.  J.  was  desirous  of  obtain-  nejS^eJce' 
ing  from  the  said  plaintiff  a  loan  of  a  certain  sum  of  money,  to  wit,  the  sum  of  '^  mvesti- 
^1000,  upon  interest,  at  and  after  the  rate  of  5  per  cent,  per  annum^  and  then  curity. 
and  there,  as  a  security  for  the  re-payment  thereof,  and  interest  as  aforesaid  to 
the  said  plaintiff,  proposed  to  incumber  certain  lands,  tenements,  and  premises, 
situate  in  the  county  of  S. ;  and  thereupon  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  retained  and  employed  the  said  defendant  as 
an  attorney,  for  fees  and  reward  to  him  in  that  behalf,  to  ascertain  the  title  of 
the  said  H.  J.  to  the  said  lands,  tenements,  and  premises,  and  to  take  due  and  ^ 
proper  care  that  the  same  should  be  a  sufficient  security  for  the  re-payment  of 
the  said  sum  of  money  and  interest ;  and  in  consideration  thereof,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
use  due  and  proper  care  and  diligence,  in  and  about  the  ascertaining  the  title  of 
the  said  H .  J.  to  the  said  lands,  tenements,  and  premises,  and  to  take  due  and 
proper  care  that  the  same  should  be  a  sufficient  security  for  the  re-payment  of 
the  said  sum  of  money  and  interest.     Nevertheless  the  said  plaintiff  in  fact 
saith,  that  the  said  defendant  not  regarding  his  duty  in  that  behalf,  nor  his  said 
promise  and  undertaking,  but  contriving  and  fraudulently  intending  to  injure  and 
deceive  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take  due  and  proper 
care  to  ascertain  the  title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and 
premises,  nor  take  due  and  proper  care  that  the  same  should  be  a  sufficient 
security  for  the  re-payment  of  the  said  sum  of  J^IOOO  and  interest  thereon. 
And  the  said  plaintiff  further  saith,  that  he,  confiding  in  the  said  last-mentioned 
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Againtt  an 
attoraey  em- 
ployed to 
settle  a  debt 
due  to  plain- 
tiff, for  not 
accounting 
for  monies 
received. 


promise  and  undertakiog  of  the  said  defendaDt,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  did  advance  and  pay  to  the  said 
H.  J.  the  said  sum  of  J^  1000,  upon  the  security  of  certain  lands,  tenements,  and 
premises,  in  the  county  aforesaid,  as  and  for  a  sufficient  security  in  that  behalf; 
and  the  said  defendant  then  and  there,  in  pursuance  of  his  said  retainer,  caus- 
ed to  be  prepared  and  executed  a  certain  indenture^  and  certain  securities,  re- 
lating to  the  supposed  estate  and  interest  of  the  said  H.  J.  in  the  said  last-men- 
tioned lands,  tenements,  and  premises,  as  and  for  such  sufficient  security  for 
the  re-payment  of  the  said  sum  of  ;^1000  and  interest  as  aforesaid. 

See  a  form  of  Declaration,  ante,  345. 


[  ♦384] 


♦DECLARATIONS  IN  DEBT. 


I.  BEGINNINGS  AND  CONCLUSIONS- 


EUenboraugk. 


(J)  nexi  after 


tit 


Mich.  Term,  I  WiU.  4. 


1.  Declara-       Middlesex  (to  wit)  (m).  (eeniie)  A.  B.  the  plaintiff  in  this  suit,  complains  of 
iirK.^B^^b7  ^-  ^-  ^®  defendant  in  this  suit,  being  in  the  custody  of  the  MarshaUn)  of  the 
biU  or  laUtat  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  that  be 
render  to  the  said  A.  B.  the  sum  of  £ — (o),  of  lawful  money  of  Great  Britain, 
which  he  owes  to(  p)  and  unjustly  detains  from  him*     For  that  whereas,  &c. 
[Here  eiaie  Ike  8ul3Jeci^matler{q)  of  the  debt  and  the  breach,  ae  post,  385, 7,  emd 
etmclude  asfoUowe  ;]  To  the  damage  of  the  said  plaintiff  of  £ — (r)  and  there- 
fore he  brings  his  suit,  &c. 
%  Pledges,  &c. 


(A)  See  the  form  kjf  hill^  ante,  IS. — ^The  form  in 
[.  B.  by  original^  ante,  9.    In*  C.  P.  ante,  18. 


In  Excbeqaer,  ante,  SO. 

(/)  As  to  the  title  of  the  Term,  see  ante,  12,  n. 

(m)  As  to  the  venue,  see  ante,  ▼ol.  1.  238,  &c. 

In)  Ante,  12,  n. 

(o)  This  sum  is  to  be  the  aggregate  of  all  the 
sums  mentioned  in  the  different  counts.  In  debt 
the  plaintiff  may  prove  and  recover  less  than  the 
sum  demanded  in  the  commencement,  or  in  each 
count,  and  a  mistake  is  not  demurrable.  11  East, 
02.— I  Saund.  288,  n.  1.— 1  Hen.  Bla.  251,  647.— 
Yin.  Ab.  tit.  "  i»lwca«Z»n^.''— 2  Chit.  Rep.  234. 

{p)  Debt  is  in  general  to  be  in  the  debet  and  de- 
Unet^  Com.  Dig.  tit.  Pleader,  2  W.  8.— Gilb.  on 
Debt,  359,  399,  400,  401  ;  but  in  actions  by  or 
against  executors  and  administrators  suiojg  or 
sued  in  that  character,  in  general  it  must  be  m  the 
detinet  only,  see  Cum.  Dig.  tit.  Pleader,  2  D.  1,2. 
—2  W.  8.— 1  Saund.  1, 112,  n.  1,  216.— 3  Eas^  2. 
— Ld.  Ra>'m.  698.  So  in  the  detinet  for  good»t 
GUb.  on  Debt,  369, 400, 401.    <{  And  ia  acUona  by 


or  against  exeeutort  or  adminUiraUMre  the  decla- 
ration should  in  strictness  be  only  in  the  detinety 
Com.  Dig.  tit.  "  Pleader,"  2  D.  1, 2 ;  2  W.  8 ;  I 
Sauod.  1, 112,  note  1,  216 ;  3  East,  2;  Ld.  Raym. 
698.  But  if  "  owes  to  and"  be  untechaically  in- 
serted by  an  executor  or  administrator,  it  is  no 
ground  of  demurrer,  nor  an  irregularity,  iSt^iett  t. 
CoUetty  3  Dowl.  211.  In  debt  ibr  specific  goods, 
the  declaration  should  be  in  the  detinet  only,  Gilb. 
on  Debt,  369,  400,  401.  }  Husband  and  wife  are 
to  be  sued  in  the  de&et  and  detinety  Giib.  402. 
Omission  of  both  the  debet  and  deUnet  has  been 
considered  to  be  demurrable,  6  Mod.  306. — Sed 
vide  11  East,  62. 

iq)  As  to  the  declarations  in  debt  in  general, 
see  Com.  Dig.  Pleader,  2  W.  7,  &c. 

Jr)  This  Bura  is  in  general  merely  nominal,  2 
w.  N.  P.  468.  But  if  there  be  a  demand  for 
interest,  let  this  sum  be  sufficient  to  cover  it  (see 
poet,  436,  n.)  and  insert  also  a  count  for  the  samo 
m  debt,  as  ante,  88.  As  to  the  conclusion  in  debt 
^  tarn,  8te  ante,  17  and  19. 
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•II.  ON  SIMPLE  CONTRACTS. 


coMjfoir 
cocrirre. 


And  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  ^c*  at,(«)  &c.  i.  Fom  of 
(mhim)  aforesaidv  was  indebted  to  the  said  plaintiff  in  the  sum  of  £ — ^  of  like  uowic^i 
lawful  money,  for,  A.C  »  ^Wh 

[Bert  UaiB  the  subfeeUmtUUr  of  the  de6l,  whether  relative  to  real  property^ 
pereonal  preperiiff  wark^  tervtcef ,  4rc»  or  money,  precieely  a$  in  aeeumpeii^  ante^ 
39  to  90,  and  then  proceed  ae  foUowe :] 

And  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when  he  the  said 
defendant  should  be  thereunto  afterwards  reque8ted(«) ;  whereby  and  by  reason 
of  the  said  last-mentioned  sum  of  money,  being  and  remaining  wholly  unpaid, 
an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from 
the  said  defendant,  the  sum  of  j£—  parcel  of  the  said  sum  above  demanded. 

And  whereas  also  afterwards,  to  wit,  on,  dLC.  aforesaid,  at,  &c.  (ventie)  afore-  2.  Form  of 
said,  in  consideration  that  the  said  plaintiff,  at  the  like  special  instance  and  re-  ^I^^^Jt^ 
quest  of  the  said  defendant,  had  before  that  time,  &c.  count  in  debt 

*lHere  elaie  the  eubjut'matter  of  the  debtf  aa  in  the  quantum  meruit  eounte  r  *335  1 
in  OMtMNpMV,  onie,  89  to  87,  and  then  proceed  ae  foUowe  : — ] 

He  the  said  defendant  undertook,  and  then  and  there  agreed  to  pay  to  the 
said  plaintiff  so  much  money  as  he  therefore  reasonably  deserved  to  have  of 
the  said  defendant  when  he  the  said  defendant  shoTild  be  thereunto  afterwards 
requested.  And  the  said  plaintiff  avers,  that  he  therefore  reasonably  deserved 
to  have  of  the  said  defendant  the  further  sum  of  £ —  of  like  lawful  money,  to 
wit,  at,  d&c.  {venue)  aforesaid,  whereof  the  said  defendant  afterwards,  to  wit,  on, 
dec.  aforesaid,  there  had  notice,  whereby  an  action  hath  accrued  to  the  said 
plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the  said  last-men- 
tioned sum  of  <£—  other  parcel  of  the  said  sum  above  demanded. 

(•)  This  is  tuflicient,  tee  2  T.  R.  t8.  the  d^tndatU  loot  imUbUd^  &c.  as  above,  oait- 

h)  See  fonns,  6  Weotw.  145.    See  aUo  ante,  tin^,  however,   the  ^whereby.*  &c.     And  the 

▼of.  i.  SIO,  97, 8.    See  abo  ante,  vol.  L  SIO,  97, 8.  clauM  «  wheriby,"  ke.  is  not  in  the  old  Entries, 

This  form  is  usually  adopted :  formerly  the  count  see  Coke*s  Ent.  125,  except  in  cases  where  the 

did  not  state  that  the  defendant  was  indebted,  &c.  debt  arises  from  some  misfeasance,  as  on  a  penal 

bat  was  as  fbllowa :    **  And  leAcrsot  al90  Ike  Moid  statute,  or  asainst  a  shoriff.  for  an  escape,  or  on 

tUfintdant  on,  ^e.  atj  4^e.  bought  cf  tht  »aid  leases,  awaras,  &c.    See  Gilbert's  Action  oi  Debt. 

plamHff  MTtoin,  4^.  for  /.,  to  b*  therefor€        (u)  This  appears  to  be  unnecessary,  see  supra, 

paid  by  the  taid  tutfendant  to  the  »md  plaintiff,  note(«). 

when  AC  the  said  dtfendant  should  be  thereunto  (v)  As  to  this  count  see  vol.  i.  310, 97, 8.  See 
requeetedf  and  then  the  other  counts  followed,  form,  6  Wentw.  145, 160.  The  count  must  not 
omitting  the  "  voherthy^  &c.  in  the  above  prece-  conUin  the  words  **  undertook  and  faithfully  pro- 
dent,  and  averring,  at  the  end  of  the  last  count,  mised,  &c."  S  B.  &  A.  90S,  but  the  words  <<^«a- 
*  that  all  the  sums  mentioned  in  the  different  counts  dertook  and  agreed"  are  proper,  t  SmithV  Rep. 
together  amount  to  the  sum  first  demanded,**  see  618 — S  SmitlTs  Rep.  114.  The  quanUmmeruil 
Ashton's  Ent.  SOS,  SIO.— t  Mallory's  Ent.  177.—  count  seems  in  uo  case  to  be  necessary,  ante,  S7, 
Fortcsc.  198.— Rast.  Ent.  176 ;  but  in  the  decla-  n.  (tf)— 1  Hen.  Bla.  S49— Vin.  Ab.  tii^ MiteoMt- 
rataoo  in  Emery  «.  Fell,  S  T.  R.  S8.  and  MSB.  ing^  and  is  in  general  better  omitted.  This  b 
prec.  SS.  V.  1S7.  (which  contained  counts  for  the  form  usually  adopted,  but  it  mav  be  framed 
goods  sold,  work  and  labor,  and  aU  the  money  stating,  "  thai  the  eatd  dtfendemt  bought,^  kc. 
oounu)  each  count  began  with  the  statement,  <*  that  Fortesc.  198. 
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COMMON        And  whereas  also  the  said  plnintiff  afterwards,  to  wit*  on,  dsrC.  aforesaid,  at* 

COUNTS. 

^        .      &c.  {venue)  aforesaid,  at  the  like  special  instance  and  request  of  the  said  de- 
{uf).  fendant  lent  to  the  said  defendant,  and  the  said  defendant  then  and  there  bor-> 

rowed  of  the  said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like 
lawful  money,  to  be  paid  by  the  said  defendant  to  the  said  plaintiff,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested,*  whereby  and  by  rea- 
son of  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly  un- 
paid, an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and 
from  the  said  defendant  the  said  last-mentioned  sum  of  £ —  other  parcel  of  (he 
said  sum  above  demanded. 


Money  |wad  And  whereas  also  (he  said  plaintiff  aflerwards,  to  wit,  on,  &c.  aforesaid,  at, 
[  *887  ]  &c*  (venue)  aforesaid,  had  paid,  laid  out,  *and  expended  a  certain  other  som  of 
money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  for  the  said  defendant,  and 
at  his  like  special  instance  and  request,  and  to  be  paid  by  the  said  defendant  to 
the  said  plaintiff  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested, whereby,  &c. — [Same  as  the  IcuUfrom  the  asterisk  to  the  end,} 

Money  had  And  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
■no  receiTed  ^^^  {venue)  aforesaid,  had  and  received  a  certain  other  sum  of  money,  to  wit, 
the  sum  of£ —  of  like  lawful  money,  to  and  for  the  use  of  the  said  plaintiff  and 
to  be  paid  by  the  said  defendant  to  die  said  plaintiff  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested,  whereby,  d&c. — [Same  a$  above^frwn 
the  asterisk  to  the  end.] 

AecouDt  And  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid, 

^'''  at,  &c.  (venue)  aforesaid,  accounted  with  the  said  plaintiff  of  and  concerning 
divers  other  sums  of  money,  before  that  time  and  then  due  and  owing,  and  in 
.  arrear  and  unpaid,  from  the  said  defendant  to  the  said  plaintiff,  and  upon  that 
accounting  the  said  defendant  was  then  and  there  found  to  be  in  arrear  and  in- 
debted to  the  said  plaintiff  in  the  further  sum  o££ — of  like  lawful  money,  to  be 
paid  by  the  said  defendant  to  the  said  plaintiff,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested,  whereby  and  by  reason  of  the  said 
last-mentioned  sum  of  money  being  and  remaining  wholly  unpaid,  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant 
the  said  last-mentioned  sum  of  «^—  residue  of  the  said  sum  above  demanded. 

Breach(j).         Fet  the  said  defendant  (although  often  requested  so  to  do,)  hath  not  as  yet 
paid  the  said  sum  of  £ — (a),  above  demanded,  or  any  part  thereof,  to  the  said 

(t0)  See  the  forms  in  Rich.  C.  P.  118.  Morg.  {j)  For  the  different  breaches  when  the  action 

W7. — Ast.  Ent.  209. — Z  Mall.  177,  8. — 6  Wentw.  in  brought  by  or  against  particular  persons,  as  sui^ 

146,  7.— The  count  itiay  state  that  the  defendant  viving  partners,  £c.  ante,  91  to  115,  and  see  the 

wu  indebted,  &c.   Seo  ante,  386,  note(»).  precedenU  on  bonds,  post,  436,  &c. — 5  Went.  146, 

(x\  Id.  ibid.  7. 

iyj  Ante,  376,  n.  —5  Wentw.  146.  (a)  This  is  the  same  sum  as  mentioned  in  the 

(^)As  to  this  count,  see  Astoii's  Ent.  209,  210.  commencement  of  the  declaration,  being  the  aggre- 

—2  Malt.  177.  gate  of  all  the  sums.    See  ante,  384,  n.  (a). 
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pfaiolifr.     Bat  he  to  do  thi«  hitherto  wholly  refused,  and  still  doth  refuse,  to  the 
damage  of  the  said  plaintiff  of  <£ —  (6),  and  therefore  he  brings  his  suit,  &g. 

Pledges,  dLC. 


*I.     ON  PROMISSORY  NOTES.  L*?®?J 


oir  pxoM»- 

SOATAOTXt. 


For  that  whereas  ihe  said  defendant  heretofore,  to  witt  on,  &c.  {day  of  notice)  Pa)ree 
at,  ^c.  ( place  tohere  made^)  that  is  to  say,  at,  d&c.  (venue)  made  his  certain  ^r'ofa  ^^' 
promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein  mention-  ^^^TT^^ 
ed,  to  wir,  the  day  and  year  aforesaid,  and  then  and  there  delivered  the  said 
note  to  the  said  plaintiff,  by  which  said  note  he  the  said  defendant  then  and  there 
promised  to  pay,  [two]  months  after  the  date  thereof,  to  the  said  plaintiff  or  or- 
der, the  sum  of  ^60,  fur  value  received,(cc)  by  means  whereof,  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  the  said  defendant  then  and  there 
became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  according  to  the  tenor  and  effect  of  the  said  promissory 
note ;  and  although  the  said  sum  of  money,  in  the  said  promissory  note  specifi- 
ed, hath  been  long  since  due  and  payable,  according  to  the  tenor  and  effect  of 
the  said  note,  yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  (al- 
though oAen  requested  so  to  do)  did  not  nor  would  pay  the  said  sum  of  ^ —  in 
the  said  note  specified,  or  any  part  thereof,  to  the  said  plaintiff,  in  manner  afore- 
said, or  otherwise  howsoever,  but  hath  hitherto  wholly  neglected  and  refused  so 
to  do,  whereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have 
of  and  from  the  said  defendant  the»said  sum  of  <£ —  in  the  said  note  specified, 
parcel  of  the  said  sum  above  demanded. —  [Add  counts  upon  ihe  connderaiion  of 
ihe  noieSf  money  counts^  account  stated^  and  common  conclusion^  as  ante^  386, 7.] 


II.  ON  BILLS  OF  EXCHANGE,  o,„rr.n, 

OH  BILLS  OF 
XZCBAHGS. 

For  that  whereas,  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (date  of  hill)  Debt  by 
at,  dLc.  {place  where  made)  that  is  to  say,  at,  d&c.  (venue)  according  to  the  bill,  agaiiut 
usage  and  cubtom  of  merchants,  from  time  immemorial  used  and  approved  of  ^^2)?^^' 
within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date 

(6)  The  sum  here  (o  be  int ertcd  is  in  general  346,  and  by  the  first  indorsee  against  the  fint  in- 

10/^  or  any  other  sum,  though  less  than  the  real  dorsor,  Mrbo  was  also  the  drawer  of  a  bill  payable 

demand. — If  there  be  a  demand  for  interest  then  to  his  own  order,  3  Price,  S5S ;  but  not  by  the 

let  this  sum  be  enough  to  cover  it,  and  also  bsert  iioyee  of  a  bill  of  ezchance  against  the   acceptor, 

a  count  in  debt  for  the  same,  as  ante,  88.  Hardr.  486.— 1  Taunt.  640 ;  nor  on  a  note  payable 

(c)  See  other  forms,  4  Mors.  648. — 6  Went,  by  instalments,  until  the  whole  has  become  due. 

148.— Cbitty  on  Bills,  7ih  ed.  6ll.— 2  B.  &  P.  78.  I'Hen.  Bia.  648. 

See  notes,  ante,  1 16  to  14S,  as  to  variances,  &c.  (ec)  ^  S'em6/«,  that  the  words  "va/u«reeet0««r 

which  will  be  here  applicable.    When  debt  lies  on  are  essential  to  sustain  an  action  atdebt^  Creswell 

bills  and  notos,  see  Chiiiy  on  Bills,  7ih  edit.  4S7  to  v.  Crisp,  2  Dowl.  635  ;  Lyons  v.  Cohen,  3  Dowl. 

429.    This  action  may  be  supported  by  the  payee  243;  Priddy  r.  Henbry,  1  Barn.  &  Cres.  674;  3 

of  a  promissory  note  against  the  maker,  when  ex-  Dowl.  &  Ryi.  166.  } 

pressed  to  be  for  value  received,  2  B.  &  P.  78,  or  {d)  See  the  preceding  noto.    That  debt  lies  by 

DVtho  drawer  against  the  acceptor  of  a  bill  of  ex-  the  drawer  of  a  bill  against  the  acceptor,  wfaea 

cnange  expressed  to  be  for  value  received,  1  Bar.  payable  to  the  drawer's  own  order,  and  expresaad 

&  Cres.  681, 3  D.  &  R.  166,  S.  C.  or  bv  the  payee  to  t>e  for  ^  value  received,  or  ^  value  received  in 

of  a  foreign  ur  inland  bill  ezpresaed  to  be  for  value  goods,  see  I  B.  &  Crea.  681.— -3  D.  k,  SL  166)  S. 

received  agaiatt  ihe  drawer,  2  B.  ft  P.  82.  Skin.  C.    S  ^  Dowl.  243 ;  2  Dowl.  686.  } 
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OH  BILLS  or  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  albreMud* 
and  thereby  then  and  there  requested  the  said  defendant  [two]  months  afUr  the 
date  thereof,  to  pay  to  the  said  plaintiff  or  his  order,  the  sum  of  (jf  100)  for  val* 
ue  received  in  goods,  {as  in  bill)  which  said  bill  of  exchange  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  dec.  (venue)  aforesaid,  in 
the  county  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage 
and  custom  of  merchants ;  by  means  whereof,  and  according  to  the  said  usage 
and  custom  of  merchants,  he  the  said  defendant  then  and  there  became  liaUe 
to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of 
his  the  said  defendant's  said  acceptance  thereof;  and  being  so  liable,  he  the 
said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  dtc.  {venue)  aforesaid,  agreed  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and 
effect  of  the  said  bill  of  exchange,  and  of  the  said  defendant's  said  acceptance 
thereof;  and  although  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, hath  been  long  since  due  and  payable,  according  to  the  tenor  and  efifed 
of  the  said  bill,  and  the  said  defendant's  said  acceptance  thereof;  yet  the  said 
plaintiff  in  fact  saith,  that  the  said  defendant  hath  not,  although  often  requested 
so  to  do,  yet  paid  the  said  sum  of  ^100,  in  the  said  bill  specified,  or  any  part 
thereof,  to  the  said  plaintiff,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange,  and  the  said  defendant's  said  acceptance  thereof,  or  otherwise  how- 
soever, but  hath  hitherto,  wholly  neglected  and  refused  so  to  do,  whereby  an  ac- 
tion hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from  the  said 
defendant  the  said  sum  of  J^lOO,  in  the  said  bill  specified,  parcel  of  the  said  sun 
above  demanded. — [^dd  usual  counts  on  the  original  constderaHon^  tnoney 
countSf  account  staiedj  and  breach^  as  anie^  386,  7.] 

By  tkepftT-       For  that  whereas,  the  said  defendant,  on,  d&c.  {date  oj  bill)  at,  &c.  that  is  to 
mgunttthe    Say,  at,  d&c.  (venue)  according  to  the  usage  and  custom  of  merchants,  from  time 
d«&tilt'of^    immemorial  used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of 
Mtyment  bj  exehange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby  then 
tor<«).         and  there  requested  one  E.  F.  two  months  after  the  date  thereof,  to  pay  to  the 
said  plaintiff  or  order,  the  sum  of  <£60,  value  received,  and  then  and  there  de- 
livered the  said  bill  of  exchange  to  the  said  plaintiff,  which  said  bill  of  exchange 
the  said  £•  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  di&c.  (vc- 
wue)  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  custom  of 
merchants  ;  and  the  said  plaintiff  avers,  that  afterwards,  when  the  said  bill  of 
exchange  became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to 
wit,  on,  dtc.  (day  when  it  fill  due)  at,  &c.  (re»ti«)  aforesaid,  the  said   bill  of 
exchange  so  accepted  as  aforesaid,  was  duly  presented  and  shown  to  the  said 
E.  F*  for  payment  thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants, and  the  said  £.  F.  was  then  and  there  requested  to  pay  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  ef- 
fect thereof,  but  that  the  said  £.  F.  did  not  nor  would,  when  the  said  bill  of  ex- 
change was  so  presented  and  shown  to  him  for  payment  thereof  as  aforesaid,  or 

(«)  S—  nolo  to  th9  pr«e«daiit,aiite,  SS7. 
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at  any  time  afterwards,  pay  the  said  sum  of  money  therein  speeifiedv  *or  any  o'BZLLtor 
part  thereof  but  then  and  there  wholly  neglected  and  refused  so  to  do ;  of  all 
which  said  several  premises  the  said  defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  Sec.  {venue)  aforesaid,  had  notice;  by  means 
whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  he  the  said 
defendant  then  and  there  became  liable  to  pay  to  (he  said  plaintiflT  the  said  sum 
of  money,  in  the  said  bill  of  exchange  specified,  when  he  the  said  defendant 
should  he  thereunto  afterwards  requested  ;  and  being  so  liable,  he  the  said  de- 
fendant, in  consideration  thereof,  af\erwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venue)  aforesaid,  agreed  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he  the  said  defend- 
ant  should  be  thereunto  afterwards  requested  ;  whereby,  and  by  reason  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  being  and  remaining 
wholly  unpaid,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  havoi 
of  and  from  the  said  defendant,  the  said  sum  of  money  in  the  said  bill  of  exchaRge 
specified,  parcel  of  the  said  sum  above  demanded. — [*Add  counts  on  constderO' 
Hon  of  the  bill  between  plaintiff  and  defendant^  the  money  counts^  account  stated, 
and  breach^  ^  o*^^9  ^36,  7.] 


*III.  FOR  ROAD  OR  CANAL  CALLS.  [  #390  ] 

rOK  ROAD 

For  that  whereas,  before  the  making  of  a  certain  act  of  parliament,  made  in      oxlu. 
the  47th  year  of  the  reigu  of  our  lord  the  late  King  George  the  Third,  intitul-   milS!^ib^ 
ed,  **  An  act  for  making  and  maintaining  a  road  from  Foxley  Hatch,  in  the  pa-  ?°  *^m!1 
rish  of  Croydon,  into  the  town  of  Riegate,  in  the  county  of  Surrey,'^  to  wit,  on,  road,  for  hit 
&c.  at,  d&c.  {venue)  the  said  defendant  did  subscribe  a  certain  sum,  to  wit,  the  (/). 
sum  of  £ —  for  and  towards  the  making  of  the  said  road  in  the  said  act  men- 
tioned ;  and  the  said  plaintiff  further  says,  that  after  the  making  of  the  said 
statute,  to  wit,  on,  d&c.  at,  &c.  (venue)  aforesaid,  at  a  certain  meeting  of  tho 
said  trustees,  then  and  there  duly  holden  in  pursuance  of  the  said  act,  by  and 
before  upwards  of  seven  of  the  said  trustees,  to  wit,  &c.  the  major  part  of  the 
trustees  at  the  meeting  (to  wit),  6.  H.,  &c.  did  by  writing  under  their  respec- 
tive hands,  require  the  said  defendant  to  pay  the  sum  of  £ — ,  parcel  of  the 
said  sum  of  £ — ,  (the  other  part  thereof,  to  wit,  the  sum  of  £ — «  having  been 
satisfied^  unto  I.  K.  of  Croydon  aforesaidv  gentleman,  their  clerk,  whom  they 
the  said  last^mentiooed  trustees  did  thereby  authorize  to  receive  the  same  in  the 
parts  and  proportions  following ;  that  is  to  say,  one  half  of  the  said  sum  on  or 
before  the  10th  day  of  May,  then  instant,  and  the  remaining  half-part  thereof 

on  or  before  the  —  day  of then  instant,  of  which  said  request,  order, 

and  direction,  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &.c.  (venue)  aforesaid,  had  notice  ;  and  by  reason  of  the  pre- 
mises, he  the  said  defendant  then  and  there  became  liable,  and  ought  to  have 
paid  to  the  said  L  K.  the  said  sum  of  £ — ,  in  the  part  and  proportion  afore- 

(/)  Tiuidecla.ra.tion  13  founded  on  the  47  Geo.    Seethe  forms  in  assumpsit,  ante^  59. — IS  Eaat, 
9.  MM.  1.  c  S6.    See  other  forroi,  7  T.  R.  36.    2H. 
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roR  ROAt>  gaid,  to  wit,  at,  &c.  (veniM)  aforesaid,  yet  the  said  defendsDt  not  regardiDg  the 
CALLS,  said  Statutej  hath  not,  although  often  requested  so  to  do,  as  yet  paid  to  the  said 
I.  E.  the  said  sum  of  £ —  or  any  part  thereof,  in  the  parts  and  proportions 
aforesaid,  and  at  the  times  aforesaid,  or  otherwise  howsoever,  but  on  the  con- 
trary thereof,  the  said  sum  of  £ —  still  continues  wholly  due  and  owing,  and  in 
arrear  and  unpaid  from  the  said  defendant,  whereby  an  action,  &c. 

For  road  For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  («e« 

anoi'her        '^^^)  ^®  ^^  '^^^  defendant  then  and  there  being  the  owner  of  divers,  to  wit, 
•utute,  g'lT-   ti^Q  shares  in  a  certain  undertaking,  mentioned  in  a  certain  act  of  parliament 
form  of  do-    made  and  passed  in  the  5l8t  year  of  the  rei^n  of  our  lord  the  late  King  George 
^  ^^8*        ll)^  Third,  intituled,  **  An  act  for  making  and  maintaining  a  railing  or  tram  road, 
*'  from  or  near  the  public  wharf  of  the  Brecknock  and  Abergavenny  canal,  in 
*'  the  parish  of  St.  John  the  Evangelist,  in  the  county  of  Brecon,  to  or  near  to 
**  a  certain  place  called  Barton  Cross,  in  the  parish  of  Eardisley,  in  the  county 
**^of  Hereford  ;"  that  is  to  say,  a  certain  undertaking  for  making  and  maintain* 
ing  the  said  railway  or  tram  road,  and  other  works  mentioned  in  the  said  act 
of  parliament,  was  indebted  to  the  said  company  in  a  large  sum  of  money,  to 
wit,  the  sum  of  j6^100,  of  like  lawful  money,  for  divers,  to  wit,  five  calls,  of  the 
sum  of  J^IO  each,  upon  each  uf  the  said  shares  belonging  to  the  said  defend- 
ant, whereby  an  action  hath  accrued  to  the  said  company,  by  virtue  of  the  afore* 
[  *301  ]  said  act  *of  parliament,  to  demand  and  have  of  and  from  the  said  defendant 
the  said  sum  of  ^100,  above  demanded ;  yet  the  said  defendant,  although  of- 
ten requested  so  to  do,  hath  not  as  yet  paid  the  said  sum  of  <£100  above  de- 
manded, or  any  part  thereof,  to  the  said  company,  but  he  to  do  this  hath  hither- 
to wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the  said  company  of 
jP20,  therefore,  &c. 

For  imtal-        For  that  whereas,  before  the  making  of  the  call  of  money  hereinafter  next 
MiiMcripaoii  mentioned,  and  also  before  the  making  of  a  certain  act  of  parliament,  made 
^il^n^&     ""^  passed  in  the  49th  year,  d&c.  intituled,  ^c.  [here  set  out  the  HHe  of  the  act] 
a  caa^  &c.  to  wit,  00,  &c.  at,  &c.  {venue)  the  said  defendant,  in  and  by  a  certain  instru- 
▼ateacto!r  ment  in  writing,  then  and  there  signed  by  him,  subscribed  and  undertook  to  ad- 
i?)!''™^^    vance  and  lend  a  certain  sum,  to  wit,  &c.  to  make,  with  other  sums  of  money 
to  be  subscribed  by  divers  other  persons  the  sum  of,  &c.  of  lawful,  &c.  to  be 
applied  in  addition  to  the  sum  of,  &c.  granted  by  parliament  in  the  improve* 
ment,  &c.  on  the  credit  of  the  funds,  to  be  vested  in  the  commissioners  by  an 
act  of  parliament  to  be  obtained  for,  dLC.  [here  state  the  purposes  of  the  act] 
the  said  money  to  be  advanced  at  instalments  of  25  per  cent,  at  not  less  than 
six  months'  distance  from  each  other,  and  the  first  call  not  to  be  sooner  than  six 
months  from  the  then  present  time  ;  and  whereas  the  said  defendant  having  so 
subscribed  as  aforesaid,  afterwards,  and  after  the  passing  of  the  said  statute  so 
made  and  passed  in  the  year,  &c.  to  wit,  on,  d&c.  at,  d&c.  {venue)  certain  per- 
sons, to  wit,  &c.  then  and  there  respectively  being  commissioners  for  putting 
in  execution  the  powers  and  authorities  of  the  said  first-mentioned  act,  given 
and  granted,  did,  by  virtue  of  the  powers  and  directions  of  the  said  act,  duly 

ig)  When  to  d«cl«r«  in  case,  7  T.  R.  36. 


count. 
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make  a  certain  call  for  the  payment  of  all  instalments,  viz.  one  instalment  of  ^^  "^ad 
20  per  cent,  upon  the  sum  of,  &.c.  so  subscribed  by  the  said  defendant  as  afore-      calls. 
said,  and  the  other  sums  of  money  subscribed  for  the  purposes  in  the  said  act 
mentioned  ;  and  did  then  and  there  duty  require  the  said  defendant  to  pay  the 
sum  of,  &c.  (the  same  being  the  first  instalment  of  and  upon  the  said  sum  of, 

&c.  so  by  him  subscribed  as  aforesaid),  on  or  before  the day  of,  6lc,  to 

the  said  plaintiff,  who  at  the  time  of  the  making  of  such  call  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  *the  treasurer  to  the  said  commissioners,  [  *392  ] 
whereof  the  said  defendant  then  and  there  had  notice ;  and  he,  by  reason  of 
the  premises,  became  and  was  liable  to  pay  to  the  said  plaintiff,  as  such  trea- 
surer as  aforesaid,  the  said  sum  of,  &c.  being  20  per  cenL  on  the  said  sum  by 
him  subscribed  as  aforesaid,  whereby,  &c.  actio  accrevil. 

And  whereas  also  the  said  defendant,  before  the  passing  of  the  said  first-  Second 
mentioned  act,  and  more  than  six  months  before  the  making  of  the  call  of  mo- 
ney hereinafter  next  mentioned,  at,  &c.  (venue)  had  subscribed  to  advance  a 
certain  other  sum,  to  wit,  &c.  for  the  purposes  aforesaid,  and  in  manner  afore- 
said, and  thereupon,  afler  the  passing  of  the  said  first-mentioned  act,  to  wit,  on, 
&c.  at,  &c.  {venue)  certain  persons,  to  wit,  the  said,  &c.  then  and  there  respec- 
tively being  commissioners  for  putting  into  execution  the  powers  and  authorities 
by  that  act  given  and  granted,  did,  by  virtue  of  the  said  act,  duly  make  a  cer- 
tain call  for  the  payment  of  an  instalment ;  that  is  to  say,  an  instalment  of  20 
per  cenU  on  the  sum  of,  &c.  so  subscribed  by  the  said  defendant  as  aforesaid, 
and  did  then  and  there  duly  require  the  said  defendant  to  pay  the  sum  of,  &c« 
on  or  before,  &c.  to  the  treasurer  of  the  said  commissioners ;  and  the  said 
plaintiff,  who  at  the  time  of  the  making  of  such  last-mentioned  call  was,  and 
from  thence  hitherto  hath  been  such  treasurer,  further  saith,  that  no  other  in- 
stalment had  been  advanced,  or  call  been  made,  in  respect  of  the  money  so 

subscribed  as  last  aforesaid,  within  six  months  next  preceding  the  said day 

of,  d&c.  of  all  which  said  premises  the  said  defendant  aAerwards,to  wit,  on,  &c. 
at,  &c.  (venue)  had  notice,  according  to  the  directions  of  the  said  act,  by  rea- 
son whereof,  d&c. — [Add  indehitalus  countf  as  ante^  53,  also  a  count  on  an  ac- 
count stated,] 
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on 

AWARDS. 

an 


{^Usual  commencement  in  debt  for  the  sum  in  the  awards  not  for  the  penalty  of  q^ 
the  bond."] — For  that  whereas  certain  differences (t)  having  arisen  and  being  award, 

submission 

(h)  See  the  forms,  post,  $97,  &c. — 7  Wentw.  As  to  this  declaration,  and  the  action  on  awards  in    was  by  arbi- 

lader,  514. — 3  J.  B.  Moore.  674,  as  to  awards  in  general,'  sec  the  forms  in  assumpsit,  and  the  notes,    tration 

Knerai,  and  the  remedies  thereon,  &c.  see  Tidd's  ante,  241,  and  the  form  and  notes  in  2  Saund.61,    bonds(A). 

ac.  9th  edit.  810  to  845.-3  Chit.  Com.  Law,  62.    Id.  127,  8.     1  Saund.  163, 4. 

SS7  to  668. Watson  on  Awards. — Caldwell  on        As  to  who  may  sue  on  the  award,  where  there 

Arbitrations.    Kyd  on  Awards,  and  notes,  ante,  are  several  parties  to  the  submission,  see  3  J.  B. 

f41.— ^  CWU  Gen.  Prtct.  toI.  li.  73  to  126.  >-—  Moore,  674.— 1  B.  k  B.  360,  8.  C. 

(t)  As  to  the  Buificieucy  of  this,  see  supra,  note. 
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?"...     depending  between  the  said  plaintiflTand  the  said  defeodant(i)»  the  mtd  plaintiff 

heretofore  to  wh,  on,  dc^c.  (date  of  deed)  at,  &g.  (vmue^)  *hy  a  certain  bond  of 

Jbrm  qf  Rtmidy.'^Dehi  lies  on  an  (Mord  for  Cooemant  Uo*  on  a  snbBiisMoa  b^  dood  (or  tfao 
the  payment  of  money  y  whether  the  submission  be  non-performance  of  an  award,  or  for  the  re  voca- 
ls rule  of  court  or  by  deed,  or  by  writing  without  tion  of  the  deed,  thare  beingcorenants  in  the  daed 
deed,  or  by  parol.  X  Saund.  62  a,  n.  6.— 1  Sid.  to  perform  the  award.  1 1>.  &  R.  106.—^  B.  & 
452.-3  B.  k.  A.  67.— <  t  Chitt.  Gen.  Pract.  123.  A.  507,  S.  C— 6  East,  2M.— 4  B.  &  C.  lOS.— « 
124.  ^-«-But  to  maintam  debt  on  the  awards  it  is  D.  It  R.  113^  8.  C.  On  a  judgment  hj  de&ult  in 
necessary  that  the  whole  of  the  money  thereby  di-  covenant  for  the  non-performance  of  an  award,  the 
reeled  to  be  paid  be  due  ;  and  that  the  cause  of  the  Court  will  refer  it  to  the  Master  lo  eoopiite  what 
action  be  merely  for  non-payment  of moneyi  and  not  is  due  for  principal  and  interest  on  the  award, 
for  the  non-perm>rmance  ofany  other  act.    1  Hen.  TVid,  9Ui  edit.  671. 

Bla.  647. — 2  Saund.  62,  n.  6.— Ld.  Raym.  1040.        As  to  when  asncatnftt  lies,  see  ante,  241,  when 

And  debt  will  not  lie  against  executors  or  admints-  matters  are  referred  to  arbitration  without  bond, 

trators  on  an  award  made  in  the  deceased's  life-  and  the  arbitrators  award  a  certain  sum  to  be  due. 

time,  unless  the  submission  were  under  seal,  be-  it  may  be  recovered  under  a  count  on  an  ttuimMi 


cause  the  deceased  might  have  waged  his  law.  Cro.  eoaipiifassefil.    1  Esp.  Rep.  194w — 8§d 

Eliz.  667,  600.— When  the  submission  is  by  deed,  377.     ^  A  sum  awarded  to  be  due  upon  a  pand 

with  a  ptnalty,  and  the  award  is  made  witnin  the  submission,  nuj  be  recovered  under  a  count  fi»r 

limited  time,  an  action  of  debt  lies  upon  the  deed  the  original  claim,  using  the  award  as  setiliag  the 

for  the  non-performance  of  the  award,  and  that  amount  of  the  claim.    Allen  v.  Milner,  2  Tyrw. 

whether  the  award  be  for  the  payment  of  money,  113. 

or  the  performance  of  a  collateral  act ;  3  T.  R.  So  in  eovenani  on  a  lease  an  award  is  good  evi- 

529 ;  and  debt  would  lie  on  suoh  deed  for  revoking  denoe  of  the  quantum  of  damages,  Whit^ead  «• 

il,4B.  &C.  103.    6D.&R.  113,S.G.  Tattersall,  1  Adol.  &  El.491.  S 

Whore  an  award  for  the  payment  of  money  is  JFbrm  qf  Declaration. — When  the  submission 

made  under  doiM^  of  submission,  the  party  to  whom  was  by  bonds,  and  the  awafd  is  merely  to  pay  mo* 

the  money  is  to  be  paid,  may  either  bring  an  action  ney,  the  plaintiff  may  either  declare  on  the  defcnd- 

upon  the  bond  for  not  performing  the  award,  or  ani's  bond,  without  stating  the  condition  (as  in 

have  an  action  of  debt  for  the  money,  and  declare  forms,  post,  436.    1  Saund.  168. — PI.  A.  362. — 

upon  the  award  itself.— Freem.  Rep.  410, 415.-2  3  J.  B.  Moore,  674  \)  or  may  set  out  the  bond  and 

Stra.  923.    It  has  been  said,  that  when  the  de-  condition,  and  the  award  and  breach.    It  is  best 

mand  is  merely  for  money  due  on  the  award,  it  to  adopt  the  former  mode  of  declaring.     ^  See  per 

is  in  general  more  advisable  to  declare  on  the  Bayley,  J.    7  Bar.  It  Cr.  427 ;  1  Man. «  RyL  & 

award  as  above,  than  on  the  bond,  in  order  ^o  C.  J^ 

avoid  the  delay  and  expense  of  a  writ  of  inauiry.  The  notes  to  the  form  in  assumpsit,  ante,  241, 

which  is  necessary  when  the  action  is  on  the  oonid,  will,  for  the  most  part,  be  here  applicable.    In  debt 

and  the  defendant  suffers  judgment  by  derault.    6  ,  on  the  award,  it  is  necessary  to  state,  by  way  of 

East,  613.— Watson,  200. — But,  on  the  other  hand,  *  inducement,  the  iMilitr«  of  the  differences  that  bsmI 

many  advantages  are  gained  by  declaring  on  the  arisen  between  the  parties.    The  concise  aver- 

bond,  especially  in  the  proofs;  and  in  the  fate  case  ment  adopted  in  the  above  form,  will  suffice.    2 

in  7  B.  &  C.  427,-1  M.  &  R.  222,  S.  C.  which  Saund.  62,  n.  1.    In  some  cases,  however,  it  would, 

decided,  that  in  debt  on  an  award,  the  execution  of  perhaps,  be  as  well  to  state  them  more  minutely, 

the  submission  by  all  the  partifos  onust  be  proved,  as  in  the  fornif  post,  398. 

Bayley,  J.  observed,  **  I  hope  this  decision  will  In  such  action,  on  the  award,  the  mutual  sul^ 

have  the  effect  of  inducing  parties  to  declare  on  mission  must  be  stated,  2  Saund.  02,  note  1.  though 

the  arbitration  bond.    By  cleclaring  on  the  award,  the  mode  of  submission,  as  whether  in  writing  or 

the  plaintiff  takes  upon  himself  the  ontM  of  proving  not,  needs  not  be  shown.    Id.    Where,  however, 

a  mutual  sulnnission.  By  declaring  on  the  bond,  ho  the  parties  are  bound  hy  their  submission  in  a  di^ 

transfers  the  burden  of  proof  on  the  defendant,  for  it  feront  manner  from  what  they  would  in  general  be 

lies  on  the  latter  to  discharge  himself  from  the  pe-  liable^  it  is  necessary  to  sute  the  terms  of  that 

nalty  by  showing  a  performance  of  the  conditions."  submission  in  that  particular  case.  2  Saund.  61,  n. 

Where  the  submission  is  by  bond,  and  the  award  — 7  T.  R.  352.— 1  B.  Ac  B.  350. — ^Watson  on  A- 

is  to  do  some  collateral  act,  or  the  submission  has  wards,  206.    The  submission  need  not  be  stated 

been  revoked,  debt  on  the  bond  is  the  only  form  of  at  full  length,  but  the  substance  and  legal  effect 

remedy.  of  it  should  be  stated.    It  must  be  so  suted  as  to 

Where  the  parties  who  had  submitted  disputes  correspond  with  and  support  the  award.  Show.  81. 

to  arbitration  by  mutual  bonds  by  indorsement  Aprorertofthe  deed  is  necessary,  8  T.  R.  671. 

ttiici«rsea/,'on  the  bonds  of  submission  made  with-  Wnere  six  partners  entered' into  two  bonds  of 

in  the  time  limited  for  making  the  award,  agreed,  submission  to  arbitration ;  in  the  one,  three  gave 

that  the    time   should  be  enlarged  to  a  future  a  joint  and  several  bond  to  the  other  ttiree,  coodi- 

day  ;  it  was  decided,  that  an  action  of  debt    on  tioned  for  the  due  performance  of  the  award,  and 

the  bond  would  lie  for  non-performance  of  an  award  the  three  latter  gave  a  similar  bond  to  the  throe 

made  afler  the  original  time  had  expired,  but  with-  former.    In  the  recital  of  the  bonds,  the  differences 

in  such  enlarged  time ;  for  such  indorsement  op-  were  stated  to  be  depending  between  the  above 

erated  as  a  defeazancc  or  further  defeazance  to  tne  bounden  three  and  the  above  named  three.    In 

original  bond.    3  D.  &  R.  446. — 2  B.  &  C.   179,  setting  out  the  bond  in  the  declaration,  the  differ- 

S.  C.     But  if  the  indorsement  had  not  been  under  en<^s  were  laid  to  be  depending  between  tho  six 

seal,  no  action  could  have  been  maintained  on  the  pairlies  collectively.    It  was  hcul,  this  was  no  va- 

bond  for  non-performance  of  the  award,  3  T.  R.  riancc.    3  J.  B.  Moore,  674.^1  B.  &  B.  350,  S.  C. 

592,  n.  .  The  remedy  in  the  latter  case  would  be  It  is  sufficient  to  state  so  much  of  the  awsid 

in  debt  or  assumpsit  on  the  award,  or  assumpsit  on  only  as  to  entitle  tho  plaintiff  to  his  action.    2 

the  agreement.    Watson  on  Awards,  202.  Saund.  62  b,  n.  6.— Ante,  243,  n.  b. — 1  Burr.  290. 

{k)  What  not  a  variance  in  description  of  parties  to  the  deed,  3  J.  B.  Moore,  674.     IB.  &  B.  360^ 
S.  C— Supra,  note. 
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aibitritk>ii(i)t  bearing  data,  to  wit,  the  daj  and  jear  aforesaid,  became  bound  to        ^^ 
Ike  said  defendant  in  a  certain  penal  sum  in  the  said  bond  mentioned  ;  and  the 


defendant  then  and  there,  by  a  certain  other  bond  of  arbitration,  bearing 
date,  to  wit,  the  daj  and  jear  aforesaid,  became  and  was  bound  to  the  said 
plaintiff  in  a  certain  penal  sum  in  the  same  bond  mentioned,  which  said  bonds 
were  respectiTely  conditioned  to(i»)  [here  set  aui  the  nAstanee  of  the  eonditionf 
uhich  ma%f  he  thue]  abide  the  award  and  determination  of  E.  F.  of,  &c.  an  ar- 
bitrator indifferently  elected  and  named,  as  well  by(n)  and  on  the  part  and  be- 
half of  the  said  defendant,  as  by  and  on  the  behalf  of  the  said  plaintiff,  to  arbitrate, 
award,  order,  adjudge,  and  determine  of  and  concerning  all  and  all  manner  of 
action  and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds,  specialties, 
judgments,  executions,  extents,  quarrels,  controversies,  trespasses,  damages,  and 
demands  whatsoever,  at  any  time  theretofore  had,  made,  moved,  brought,  com- 
menced, sued,  prosecuted,  done,  suffered,  committed,  or  depending  by  and  be- 
tween the  said  parties,  or  any  or  either  of  them,  so  as  the  said  award  should  be 
made  in  writing,  under  the  hand  of  the  said  £.  F.(o),  and  ready  to  be  delivered 
to  the  said  parties  in  difierence,  or  such  of  them  as  should  desire  the  same  on 
or  before,  &c.  And  the  said  plaintiff  further  saith,  that  the  said  £.  F.  having  Tb«  award, 
taken  upon  himself  the  burden  of  the  said  arbitration,  did  in  due  manner, 
and  within  the  time  for  that  purpose  appointed,  to  wit,  on,  d&c.  {date  of  award) 
at,  d&c.  (eeniie)  duly  make  and  publish  his  award  in  writing  subscribed  with 
his  own  proper  hand(;»)  of  and  concerning  the  said  matters  in  difference 
between  the  said  parties  ready  to  be  delivered  to  the  said  parties  in  difference, 
or  such  of  them  as  should  desire  the  same,  and  bearing  date,  to  wit,  the  day 
and  year  last  aforesaid,  and  did  thereby  award  and  direct(9)  that  the 
said  defendant  should  pay  to  the  said  plaintiff  the  sum  of  ^-—  [eel  out  the  award 
so  far  as  relates  to' the  payment  of  the  money^]  which,  when  paid,  should  be 
in  full  satisfaction  of  all  claims  and  demands  of  the  said  plaintiff  upon  or 
against  the  said  defendant  for  or  in  respect  of  the  said  matters  in  difference  ; 

—1  Salk.  72.    Il  is  safest  to  use  the  very  words  of  Where  money  is  awarded  to  be  paid  at  a  partic- 

the  award.    It  will  do  to  state,  that  "amongst  ular  time  and  place,  it  does  not  appear  to  be  neces- 

other  things,*'  it  was  awarded,  lai.  Rep.  312. — 1  sary  to  state  tne  attendance  of  ine  plaintiff  at  the 

Leon.  72.  place,  or  a  demand  by  the  plaintiff  there.    2  B.  & 

It  mast  appear  that  the  award  was  in  form  as  B.  233 ;  but  it  is  otherwise  where  money  is  award- 
well  as  in  substance,  made  according  to  the  sub-  ed  to  be  paid  at  a  certain  time  and  place,  on  a  col- 
mission  ;  as  if  the  submission  be  on  the  terms  of  lateral  thing  being  done  by  the  plaintiff,  as  on  gir- 
the  award,  being  in  writing,  and  under  the  hand  and  ing  a  covenant,  or  the  like,  and  in  that  case  it 
seal  of  the  arbitrator,  it  will  not  suffice  to  aver  on-  must  be  allesed  that  the  plaintiff  was  ready  at  the 
It  that  it  was  in  writing :  and  an  averment  that  place  to  perform  his  part  of  the  award.— 2  Chit, 
the  award  was  du!i/  made  would  not  cure  the  de-  Rep.  40.— Watson,  206. 

feet.— 2  Marsh.  301, 306.-6  Taunt.  646,  S.  C— 8  (/)  As  to  the  statement  of  the  mode  of  submia- 

M.  &  S.  512.--^  Saund.  62  b,  n.  6.— Ante,  242.  sion,  see  supra,  note. 

So  where  time  and  place  are  6zed  in  the  sub-  (m)  The  submission  must  be  so  stated  as  to  cor- 

mission  for  the  delivery  of  the  award,  it  must  be  respond  with  and  support  the  award.— Supra,  note, 

shown  that  the  award  was  correct  in  those  partic-  395  a. — Show.  81. 

uiars. — Cro.  Jac.  577.-3  Mod.  331. — But  where  (n)  This  is  necessary,  2Stra.923.^C  Saund. 

it  b  provided  "  that  the  award  shall  be  made  in  61  g.  note  2. — 1  Burr.  278. 

writinf  ,  Ice.  ready  to  be  delivered  to  the  parties  in  (o)  This  will  depend  on  the  terms  of  the  bond, 

difference,  or  such  of  them  as  shall  reouire  the  see  2  Marsh.  804. — 6  Taunt.  645,  S.  C. — Ante, 

same,  on  or  before  a  certain  dav,"  it  is  sufficient  to  395  a,  note. 

state  that  the  arbitrator  made  bis  award  without  (p)  As  to  tliis  allegation,  see  2  Saund.  62  b.  n. 

stating  that  it  was  ready  to  be  delivered,  although  5. — Ante,  395.  note. — If  required  to  be  sealed  or 

the  precedents  in  coonmon  use  contain  this  latter  subscribed  by  the  arbitrator,  the  averment  must  be 

averment.     1  Saund.  327  b,  n.— WaUon,  207.  accordingly.— 2  Marsh.  301.— 6  Taunt.  645,  S.  C. 

There  is  no  occasion  to  make  any  profert  of  the  —3  M.  &  8. 512.^ — Ante,  395,  note. 

awanL  and  this,  though  it  be  under  tne  hand  and  {q)  It  is  sufficient  to  show  so  much  of  the  award 

■ealor  the  arbitrator,  Styles,  469.  only  as  to  entitle  the  plaintiff  to  his  action.— ^2    / 

There  is  no  occasion  u>  state  defendant  had  no-  Saund.  62  b.  n.  5.— 1  burr.  260.— 1  Salk.  72.— 

tiee  of  the  award,  unless  the  submission  expressly  Ante,  365,  nota* 
ntpme  it.    2  Bemd,  62)  a.— Ante,  242. 
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^*        and  ihe  said  E.  F.  did  thereby  further  award  and  direct  that  *Ae  said  plain- 
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tiff  should  pay  [forty  guineas]  as  and  for  the  costs  <^  that  hia  award(r),  and 
that  the  said  defendant  should,  upon  deniandy  repay  to  the  said  plaintiff,  or  to 

,  his  solicitor,  one  moiety  of  such  sum  of  forty  guineas,  and  that  in  aK 

other  respects  the  said  parties  respectively  should  bear  their  own  costs  of  that 
reference ;  as  by  the  said  award,  reference  being  thereunto  had,  will  more 
fully  appear,  of  which  said  award  the  said  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  {venue)  had  notice («)•  And  although 
the  said  defendant  did  afterwards,  to  wit,  on,  &c.  pay  to  the  said  plaintiff  the 
said  sum  of  «£ —  in  the  said  award  mentioned,  yet  the  said  defendant  did  not, 
on  the  said  day  in  the  said  award  in  that  behalf  mentioned,  pay  to  the  said 
plaintiff  the  said  sum  of  i£ — ,  in  the  said  award  mentioned,  or  an  part  there- 
of, nor  hath  he  since  paid  the  same,  or  any  part  thereof,  although  to  pay  the 
said  last- mentioned  sum  of  money  the  said  defendant  was  requested  by  the  said 
plaintiff,  to  witf  on,  dLc.  appointed  for  the  payment  of  the  said  sum  of  £ — ,  to 
wit,  at,  &c.  (venue)  aforesaid,  whereby  an  action  hath  accrued  to  the  said  plain- 
tiff to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of  ^— t 
parcel  of  the  said  sum  above  demanded(<). — [Add  anindehUahu  count  in  debi^ 
on  an  awards  as  ante^  89,  also  counts  for  money  paid^  and  ttn  account  steUed  in 
debi^  and  common  conclusion^  ut  ante^  387. — When  an  interest  couni  is  useful^ 
see  1  Goto,  C.  JV.  P.  18,  3  Campb.  468.] 

[  *398  ]       *For  that  whereas  divers  disputes,  controversies,  and  difierences  having  aris- 
rS    ad    ^°'  ^^^  being  depending  between  the  said  plaintiff  and  the  said  defendant  of  and 
pursuant  to  concerning  divers  sums  of  money  claimed  by  the  said  plaintiff  to  be  due  to  htm 
orderifu)!      Grom  the  said  defendant,  and  also  of  and  concerning  an  agreement  for  the  pur- 
chase by  the  said  defendant  from  the  said  plaintiff  of  the  lease,  good-will,  and 
fixtures  of  a  certain  house  and  premises,  used  as  a  baker's  shop,  in  W 
street,  in  the  county  of  M.,  the  said  plaintiff,  to  wit,  in  Trinity  Term,  in  the 

year  of  the  reign  of  our  lord  the  now  king,  commenced  an  action  at  law  ia 

his  majesty^B  court  of  King's  Bench,  at  W.  against  the  said  defendant  for  the  re- 
covery from  her  of  the  said  sum  of  money  so  claimed  to  be  due  to  him  as  afore- 
said; and  the  said  plaintiff  also,  to  wit,  in  Trinity  Term  aforesaid,  commenced  a 
suit  in  the  High  Court  of  Chancery  against  the  said  defendant  to  compel  a  spe- 
cific performance  of  the  said  agreement,  and  which  said  action  or  suit,  at  the 
time  of  making  the  order  hereinafter  mentioned,  was  depending  and  undetermin- 
ed, to  wit,  at,  &c.  and  thereupon  heretofore,  to  wit,  on,  d&c.  at,  &c.  (venue)  by 

an  order  of  the  honorable  Mr.  Justice  L then  being  one  of  the  justices  of 

the  said  court  of  King's  Bench,  made  in  the  said  action,  dated,  &c.  {the  date) 
it  was,  amongst  other  things  ordered  (let  the  following  correspond  with  the  or^ 
der),  with  the  consent  of  the  attornies  on  both  sides  in  the  said  cause,  that  all 
matters  in  difference  between  the  said  parties  thereto,  should  be  referred  to  the 

{r)  <Qu^er«,  if  this  be  legal,  8  East,  IS.  (u)  See  the  notes  to  the  preceding  form.    See 

(»)  The  reference  to  the  award  ia  unnecessary ;  other  forma,  5  Wentw.  836  to  854.— ft  Mod.  Ent. 

and  It  is  in  general  unnecessary  to  state  defendant  319,  243*  1tS9  to  269.— Where  there  is  a  reference 

had  notice  of  it.  at  Nisi  Prius  which  is  afterwards  made  a  rule  of 

(I)  Arbitrators  may  recover  a  compensation  for  court,  it  is  said  an  action  lies  on  such  rule. — 1  Sid. 

their  trouble,  and  plaintiff  may  claim  a  moiety  of  the  462.— S  Bar.  it  Aid.  57,  ante,  995,  n. 

expense  from  defendant,  1  Gow's  Ca.  Ni.  Pri.  18.  i     --j       i 
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award,  order,  arbitrament,  final  end,  and  determioatioD  of  G«  H.  esq.  ao  that  he        <>" 


AWAmDt. 


should  make  and  publish  his  award  in  writing,  of  and  concerning  the  matters 
aforesaid,  ready  to  be  delivered  to  the  said  parties,  or  either  of  them  requiring 

the  same,  on(ip}  or  before  the day  of in  the  year,  &c.  and  that  the 

costs  of  the  said  action  should  abide  the  event  of  the  said  award  to  be  made 
and  published  as  aforesaid,  and  that  the  costs  of  the  said  reference  should  be 
in  the  discretion  of  the  said  arbitrator,  and  that  the  said  parties  did  and  should 
respectively  in  all  things  duly  abide  by,  and  perform  the  said  award  as  therein 
directed ;  and  that  neither  of  the  said  parties  should  bring  or  prosecute,  or 
cause  to  be  brought  or  prosecuted,  any  writ  of  error,  or  file  any  bill  in  equity 
against  the  said  arbitrator,  or  against  each  other ;  and  the  said  plaintiff  further 

saith,  that  by  another  order  of  the  said  Mr.  Justice  L afterwards,  to  wit, 

on,  dice,  to  wit,  at,  &c.  aforesaid,  the  time  for  the  making  of  the  said  award  was 
duly  enlarged(a;}  until,  dec.  as  by  such  order,  reference  being  thereto  *had,  will  [  MF399  1 
more  fully  appear ;  and  the  said  plaintiff  in  fact  says,  that  afterwards,  and  be- 
fore  the  expiration  of  the  said  enlarged  time  for  making  the  said  award,  to  wit, 
on,  &c.  {date  of  award)  at,  &c.  (venue)  aforesaid,  the  said  G.  H.  in  pursuance 
of  the  said  orders,  having  taken  upon  himself  the  burden  of  the  said  arbitration, 
(this  w  u9uaUy  taken  from  the  recitals  in  the  award)  and  having  deliberately, 
and  at  large  heard,  read,  and  duly  and  maturely  examined,  weighed,  and  con- 
sidered, all  and  singular  the  allegations,  vouchers,  proofs,  and  evidences  brought 
and  produced  before  him,  by  and  on  the  parts  and  behalf  of  the  said  parties 
respectively,  touching  the  said  matters  in  dispute  and  difference  between  them, 
and  referred  to  him  as  aforesaid,  did  make  and  publish  his  award,  arbitrament, 
final  end,  and  determination  in  writing,  of  and  concerning  the  said  premises, 
ready  to  be  delivered  to  the  said  parties  in  difierence,  or  such  of  them  as  should 
require  the  same,  and  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  and 
did  thereby  award,  order  and  direct  that  {here  set  out  the  award  for  the  pat^ment 
of  money)  the  said  defendant  was  justly  and  truly  indebted  to  the  said  plaintiff 
in  respect  of  his  claims  in  the  said  action  as  aforesaid,  in  the  sum  of  £ —  of 
lawful  money  of  Great  Britain,  and  the  said  G.  H.  did  thereby  award,  order, 
and  direct  that  the  said  defendant  should  pay  to  the  said  plaintiff  of  his  order, 
the  sum  of  £ — ,  on,  d&c.(y)  ;  and  the  said  arbitrator  did  thereby  further  find, 
that  the  aforesaid  agreement  between  the  parties  relative  to  the  aforesaid  lease, 
good-will,  and  fixtures,  was  not  binding  upon  them,  and  the  said  *arbitrator  I  *400  1 
did  therefore  declare  the  same  void  accordingly ;  and  the  said  arbitrator  did 
award  and  declare,  that  the  said  plaintiff  had  no  claim  or  demand  whatsoever 

(to)  IT  no  time  b«  limited  for  making  the  award,  tain,  but  that  if  the  arbitrator  should  not  ihen  be 

the  arbitrator  is  boond  to  proofed  witmn  a  reafon*  |n;epared,  that  tlu  Imm  should  6«  enlarged  a»  he 

able  time,  3  M.  &  S.  147.    It  is  open  to  the  par-  migtU  require^  and  a  «/udg«  «tf  the  court  think 

ties  to  the  agreeaient  to  request  the  arbitrator  to  rcovonnofe  and  juet ;  and  it  was  held,  that  the' 

proee»d  within  a  reasonable  time,  and  if  he  neglect  time  for  making  the  award  was  doljr  enJareed  bj 

or  refuse,  they  may  revoke  his  authority.  the  arbitrator  indorsing  on  the  order,  on  tne  day 

(x)  In  the  statement  of  the  enlaraement  the  pre-  preceding  the  expiration  of  the  original  time,  that 

cise  day  is  immaterial.     1  Gow,  C.  N.  Pri.  6.— It  ne  required  further   time,  although  the    Judge's 

was  said  by  Le  Blanc,  J.  1  M.  &  S.  S,  that  the  order,  granting  such  further  time,  was  not  obtained 

terms  of  the  reference  ought  never  to  render  it  nc-  till  a  sutMsquent  day. 

cessary  to  have  a  Judge's  order  to  enlarge  the  lime,  {y)  If  money  due  on  a  balance  of  accounts  is 

bat  that  it  ought  to  be  left  to  the  discretion  of  the  awarded  to  be  paid  on  a  particular  day,  and  at  a 

arbitrator  alone,  to  do  as  he  may  require ;  in  that  particular  place,  it  carries  interest  from  that  day, 

case  there  was  a  provUo  in  the  Judge's  order,  that  if  duly  demanded  at  the  place  appointed,  S  Campo. 

the  award  should  be  made  on  or  before  a  day  cer-  468.---See  1  Gow,  18,  as  to  the  recovery  of  interest* 
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^*  against  the  said  defendant  in  respect  or  on  aceoant  of  tbe  said  agreement,  and 
he  did  thereby  order  and  award,  that  the  said  plaintiff  should  immediatelj  caase 
his  said  suit  against  the  said  defendant  in  the  said  Court  of  Chancery  to  be 
dismissed  in  due  manner,  with  costs  to  be  paid  and  sustained  by  himself. 
And  the  said  arbitrator  did  also  thereby  further  order  and  award  the  said  defend- 
ant forthwith  to  deliver  up  the  possession  of  the  said  house  and  fixtures  to  the 
said  plaintiff,  and  that  the  said  defendant  should,  when  required,  and  upon  be- 
jng  duly  indemnified  by  him  the  said  plaintiff  in  that  respect,  permit  and  suffer 
him  to  make  such  use  of  his  name,  and  do  such  other  acts  as  he  should  be  ad- 
vised was  and  were  necessary  to  be  done  by  him  to  enable  him  to  sue  lor,  and 
recover  the  rents  then  due  and  owing  from  any  person  or  persons  whomsoever, 
for  or  in  respect  of  the  said  house  and  premises  in  — ^-  aforesaid,  or  any  part 
thereof,  and  which  said  rents  the  said  arbitrator  did  thereby  award  and  declare 
the  said  plaintiff  to  be  entitled  to  for  his  own  use  and  benefit.  And  the  said  ar- 
bitrator did  thereby  award,  order,  and  determine,  that  the  costs  of  the  said  re- 
ference, and  of  that  his  award,  should  be  borne,  paid  for,  and  sustained  by  the 
said  plaintiff  and  defendant  in  equal  shares  and  proportions,  upon  payment  of  the 
said  sum  of£ —  and  the  due  performance  of  that  his  award  ;  and  he  did  thereby 
further  award,  order,  and  direct,  that  the  said  plaintiff  and  defendant  should 
forthwith  in  due  manner  execute  to  each  other  a  general  release  of  all  matters 
whatsoever  in  dispute  and  difierence  between  them  as  aforesaid,  up  to  the  date 
of  the  said  rule  or  order  of  the  said  -^-^  day  of  as  by  the  said  award,  re- 

ference being  thereunto  had,  will  more  fully  and  at  large  appear ;  of  which  said 
award  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid* 
had  notice(2),  to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiff  further 
saith,  that  afterwards,  to  wit,  on  Wednesday  next  after  the  Octave  of  St.  Mar* 
tin,  in  Michaelmas  Term,  in  the  —  year  aforesaid,  it  was  duly  ordered  by  the 
said  court,  that  the  said  first-mentioned  order  of  the  honorable  Mr.  Justice  L*. 
[  *401  ]  should  be  entered  and  made  a  rule  of  the  *said  court ;  and  the  said  plaintiff 
fiirther  saith,  that  the  costs  of  the  said  action,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  were  duly  taxed  at  a  large 
sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful,  d&c.  of  all  which  said 
premises  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
diere  had  notice ;  yet  the  said  defendant,  did  not  nor  would,  on  the  said,  dtc 
or  at  any  time  before  or  since,  ahhough  often  requested  so  to  do,  pay  to  the 
said  plaintiff  the  said  sum  of  £ —  in  the  said  award  mentioned,  and  the  said 
sum  of  iT —  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  d&c.  aforesaid,  whereby  an  ac- 
tion hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said 
defendant,  the  said  sums  o{£ —  and  £ —  amounting,  to  wit,  to  the  sum  o(£ — 
parcel  of  the  said  sum  above  demanded,  d&c.  [Money  paidt  aceouni  Hated^ 
and  common  eanelunan  in  debt.] 

{x)  As  to  the  notice  of  and  referanee  to  the  award,  see  ante,  396,  m. 
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V.  ON  BYE-LAWS.  o» 

Bri-LAWl. 

London^  to  wit. — The  Rojal  college  of  surgeons  in  Loodoo  complain  of  Sam-  F  *402  ] 
uel  Hunt  being  in  the  custody  of  the  marshal  *of  the  Marshalsea  of  our  lord  ^^ia^^^ibr 
the  now  king,  before  the  king  himself,  of  a  plea  that  he  render  unto  them  the  ^^^^^^ 
said  royal  college,  the  sum  of  ;£2  of  lawful  money  of  Great  Britain,  which  he  mnnmadeni 
owes  to,  and  unjustly  detains  from  them.     For  that  whereas  his  late  Majesty  rcharuw^ 
King  George  the  Third,  by  his  certain  letters  patent  under  the  great  seal  of  £^J^J1 
England,  bearing  date  at  Westminster,  the  22d  day  of  March,  in  the  40th  year  ^  BurfeoBs 
of  hjf  reign,  and  which  said  letters  patent,  sealed  as  aforesaid,  the  said  royal  ChiLrt«r,lSd 
college  now  bring  here  into  court,  the  date  whereof  is  the  same  day  and  year  g^s!^^ 
aforesaid,  after  reciting,  d&c«— [JRect/es  a  charter  granted  by  Edward  the  Faurthf  ^f  ^"^^^ 
by  which  he  incorporated  the  barbers  freemen  of  the  city  of  Londan^  and  fUtittM. 
gave  twelve  or  eight  of  them  power  to  elect  govemore  to  direct  the  art  ofeurgery  ; 
alio  a  charter  of  the  32(1  Henry  the  Eighth^  which^  after  dialing  that  two  eom» 
paniee  of  ewrgeons^  one  called  barbers^  and  the  other  surgeons^  were  then  in  ex* 
istence^  unites  them  into  one  body  corporate^  called  **  The  Masters  and  Gfoeemort 
of  the  Mystery  of  and  Commonalty  of  the  Barbers  and  Surgeons  of  London ;'' 
and  direetSf  that  they  shall  be  impleaded  by  Hmt  name.     It  then  recites  the  char^ 
ter  of  6  Car.  2,  which  confirms  to  the  united  company  aU  their  privileges^  pos* 
sessionSf  and  powers^  and  empowers  them  to  elect  two  masters^  and  ten  examiners 
of  surgeons  annually.     It  next  sets  forth  the  18  Geo.  2,  whereby  the  barbers 
and  surgeons  were  again  made  distinct  corporations ;  the  incorporation  effected 
in  the  reign  of  Henry  the  Eighth  was  declared  ootd,  and  those  who  had  been  re* 
gulorly  admilled  surgeons^  were  made  a  distinct  body  corporate^  to  be  called  and 
impleaded  by  the  name  of  **  Master^  Gotemors^  and  Commonalty  of  the  Jiri 
and  Science  of  Surgeons  of  London,^^  and  to  lake  to  themselves  property  not 
exceeding  jf200  per  annum  tfi  vo/ue.      The  charter  then  proceeds  to  siats^ 
that  this  incorporation  has  been  dissolved^  and  that  his  majesty  thereby  con- 
stituted  James  Earkf  and  (he  other  members  of  the  late  company^  a  body  cor- 
porate  and  politic^  with  a  common  seal^  by  the  nanu  of  **  The  Royal  Col-^ 
lege  of  iSurgeotis,"  enabling  them  to  purchase^  and  hold  a  hall  or  council' 
house^  4-c.     It  then  '^authorizes  the  college  to  elect  twenty-one  persons  to  be  ^  «^^  j 
a  court  of  assistants^  of  whom  ten  should  be  examiners  of  surgeons  for  the 

(a)  This  form  wm  Mttl«d  with  great  care  by  Id.  ibid^— Bat  a  bye-law,  « that  none  but  frteeun 
the  then  Soltcitor^General,  Sir  Vicary  Oibbe,  upon  ahall  keep  shop,"  cannot  conine  the  action  for  the 
•njiiiMtion  of  the  form  m  7  Wentw.  3^  and  penalw  to  the  port-mote  court  where  none^ut  the 
other  forms.  See  other  forms,  I  Lut.  50t. — ^Thomp.  BherilTor  coroner  (who  must  wfretmen)  can  ar- 
Bot.  116,  190.— e  Mod.  Ent.  tS6, 890.— LU.  Ent.  ray  a  jury,  S  Burr.  1847, 1668. 
16a.— 6  Wentw.  166  to  222.-7  Id.  601  to  603.—  A*  io  the  Deciaration.^The  declaraUon  muat 
I  Wills.  Rep.iSdl.— 1  Hen.  Bla.  S70.— 1  Burr.  M6.  state  the  particular  facts  which  subject  the  defend- 
— S  Burr.  1847.— 1  B.  &  P.  100^—2  M.  &  P.  194.  ant  to  the  penalty,  therefore  a  count  siatmg  the 
As  to  bye-la W8  in  general,  see  Com.  Dig.  tit.  ■  By  penalty  as  being  forfeited  under  and  by  nrtue  of  a 
Ism,'* per  totitm.  t  Chii.  Com.  l*w,217  to  224.  ceruin  bye-law  of  Uie  company  beiore  that  uiM 
—To  secure  an  obedience  to  a  bye-law,  a  penalty  duly  made,  is  bad,  on  special  demurrer,  1  B.  el  P. 
should  be  annexed  lo  the  breach  of  it.— 6  Co.  63  b.  98 ;  and  see  2  M.  &  P.  164.— The  power  of  mak- 
—3  Leon.  266.— If  the  bye-law  does  not  regulate  ing  bye-laws  is  incident  to  every  corporation,  but 
the  rood's  of  recovering  the  penalty,  an  action  of  the  law  implies  the  right  to  be  in  the  whole  body, 
debt  lies  for  i^  1  R«l.  Ab.  866,  C.  pi.  3,  and  the  and  if  it  be  ««rcisable  by  aseUnst  part  ofit.sucb 
bye-law  may  ordain,  that  it  shall  be  recovered  by  power  must  be  shown.  ^1  B.  &  P.  1  w,  101 .  Doag. 
dibi,  6  Co,  64  »^l  Rol.  Ab.  866,  C.  pi.  2,  or  that  168,9  ;  seea  form  m2M.  t  Pay.l64,heW  bwl 
the  chamberlain  of  London  shall  bring  debt  for  it,    for  not  averring  a  condiUoo  precedent. 
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^^  coUege^  on9  (ff  which  tatter  number  should  be  principal  master^  and  two  others gO' 
vemors ;  and  then  proceeds  to  enable  the  master,  governors,  with  ten  of  the  iii«m- 
bers  of  the  court  of  assistants,  to  hold  courts  to  make,  confiiTH,  or  ann%d  bye-taxes. 
It  then  appoints  the  first  mctster,  governors,  examiners,  and  assistants,  the  latter 
for  life,  the  two  former  for  a  year,  and  directs  the  time  of  their  meeting,  and  the 
oath  they  are  to  take ;  it  prescribes  the  annual  election  of  masters  and  governors. 
It  then  preclitdes  all  persons  not  regularly  educated,  ^c.  from  becoming  members, 
and  concludes  with  a  proviso,  that  the  parties  may  act  under  the  charter  with" 
RalereiiMto  out  testifying  their  assent  to  it  in  writing.]  As  bj  (he  said  letters  patent  of  his 
the  dwiter.  ^^^^  |^^^  majesty,  under  the  great  seal  of  England,  reference  being  thereunto 
had,  will,  amongst  other  things,  more  fully  and  at  large  appear.  And  (he  royal 
college  further  say,  that  af\er  the  making  of  the  said  letters  patent,  and  within 
thirty  days  next  after  the  date  thereof,  and  upwards  of  fourteen  days  before  (he 
day  of  holding  the  meeting  hereinafter  next  mentioned,  to  wit,  on  the  25th  day 
of  March,  A.  D.  1800,  to  wit,  at,  &c.  aforesaid,  in  the  parish  of  St.  M.  le  B. 
in  the  W.  of  C.  the  said  Charles  Hawkins  then  and  there  being  such  master  of 
the  said  college  of  surgeons  as  aforesaid,  and  the  said  W.  L.  and  6.  C  then 
and  there  being  such  governors  of  the  same  college  as  aforesaid,  did,  in  pur- 
suance of  the  said  letters  patent,  give  and  publish  in  the  gazette,  a  certain  no- 
tice, bearing  date  the  25th  day  of  March,  in  the  year  last  aforesaid,  that  they,  the 
said  masters  and  governors  of  the  said  college,  did  appoint  and  direct  that  the 
members  of  the  said  court  of  assistants  of  the  said  college,  in  the  said  letters 
patent  named,  should  meet  on  Thursday,  the  3d  day  of  April  then  next,  at  two 
o'clock  in  the  afternoon  precisely,  at  the  hall  or  council-house  of  the  said  col- 
lege, situate  in  Portugal  Row,  in  Lincoln's  Inn  Fields,  in  the  county  of  Middle- 
sex, (the  same  being  the  place  at  which  the  persons,  members  of  the  said  late 
corporation,  had  usually  held  their  meetings  for  upwards  of  six  months  then 
last  past) ;  and  that  the  said  members  of  the  said  court  of  assistants,  for  car- 
rying into  effect  the  said  letters,  and  of  such  intended  meeting  of  the  said  court 
of  assistants,  they,  the  said  master  and  governors  did  thereby  give  that  public  no* 
tice  to  all  persons  who  were  or  might  be  concerned  or  interested  therein.  And 
[  *404  ]  the  said  ^royal  college  of  surgeons  further  say,  that  after  the  making  of  the 
said  letters  patent,  and  within  thirty  days  next  after  the  said  date  thereof,  and 
upwards  of  fourteen  days  after  the  giving  such  notice  as  aforesaid,  to  wit,  on 
the  10th  day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  being  the  time 
mentioned  and  appointed  in  the  said  notice,  the  said  master  and  governors,  and 
the  said  other  members  of  the  said  court  of  assistants  in  the  said  last-mentioned 
letters  patent  named  and  appointed,  did,  in  pursuance  of  the  same  letters  patent, 
and  of  the  said  notice,  meet  at  the  said  hall  or  council-house  of  the  said  college 
in  the  said  notice  mentioned,  and  did  then  and  there  duly  hold  a  court  of  as- 
Blstants  for  carrying  into  effect  his  said  late  majesty's  said  letters  patent,  and 
did  administer  unto  each  other  respectively,  and  each  of  them  did  then  and  there 
take  the  said  respective  oaths,  as  directed  and  required  by  the  said  last-men- 
tioned letters  patent  as  aforesaid.  And  the  said  royal  college  further  say,  that 
at  the  said  meeting  it  was  then  and  there  duly  resolved  by  the  said  master,  go- 
yemors,  and  other  members  of  the  said  court  •f  assistants  so  assembled,  and 
80  constituting  the  said  court  of  assistants  as  aforesaid,  that  in  pursuance  of  the 


ON    LKGAL   LIABILITIES.  404 

iaid  claose  in  the  toict  charteVf  which  related  to  the  election  of  three  new  mem*  *^^ 
bers  of  the  court  of  assistants  to  fill  up  the  then  present  vacancies  therein,  a 
court  of  assistants  should  be  holden  at  the  said  college,  being  the  said  hall  or 
counci^house  of  the  said  college,  situate  in  Portugal  Row  aforesaid,  fur  the 
purpose  of  such  election,  on  Friday,  the  2d  day  of  May,  then  next,  at  two  o'clock 
precisely,  the  same  being  within  one  month  next  af\er  the  first  meeting  of  the 
said  court  of  assistants,  as  aforesaid.  And  the  said  royal  college  of  sur- 
geons further  say,  that  the  said  Samuel  Hunt,  before  the  day  of  the  date  of  the 
said  last-mentioned  letters  patent,  to  wit,  on  the  4th  day  of  June,  in  the  year 
of  our  Lord  1789,  was  a  member  of  the  said  late  corporation  of  surgeons,  esta- 
blished  by  the  said  act,  made  and  passed  in  the  18th  year  of  the  reign  of  his 
said  late  Majesty  King  George  the  Second,  and  so  remained  and  continued 
such  member,  until  the  dissolution  thereof,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid.  And  the  said  royal  college  of  surgeons  further 
say,  that  the  said  Samuel  Hunt,  so  having  been  such  member  of  the  late  cor- 
poration of  surgeons  as  aforesaid,  afterwards,  and  after  the  making  of  the  said 
last-mentiooed  letters  patent,  to  wit,  on  the  21st  day  of  April,  in  the  year  of 
our  Lord  1800  ^aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  [  *406  ] 
aforesaid,  was  willing  to  become,  and  be  a  member  of  the  said  college,  by 
the  said  last-mentioned  letters  patent,  established  and  incorporated,-  and  did  af- 
terwards, and  within  six  calendar  months  after  the  date  of  the  said  letters  patent, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  that  ia  to  say,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  testify  his  acceptance  of  his  said  late 
majesty's  said  letters  patent,  and  his  consent  to  become  a  member  of  the  said 
college,  by  then  and  there  signifying  such  his  acceptance  and  consent  in  writ- 
ing, to  the  court  of  assistants  of  the  said  college  ;  and  which  said  acceptance 
and  consent  of  the  said  Samuel  Hunt  was  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  duly  entered  in  a  certain  book  kept  by  the  said  court  of  as- 
sistants for  that  purpose,  at  the  said  hall  or  council-house  of  the  said  college, 
situate  in  Portugal  Row  aforesaid,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid  ;  and  the  said  Samuel  Hunt  then  and  Jhere  became,  and  was 
and  'still  is  a  member  of  the  said  Royal  College  of  Surgeons  in  London,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  the  said  Roy- 
al College  of  Surgeons  further  say,  that  after  the  making  of  the  said  letters 
patent,  and  within  one  month  next  after  the  said  first  meeting  of  the  said  court 
of  assistants  as  aforesaid,  to  wit,  on  the  2d  day  of  May,  in  the  year  of  our 
Lord  1800  aforesaid,  at  the  said  college,  being  the  said  hall  or  council-house  of 
the  said  college,  situate  in  Portugal  Row  aforesaid,  in  pursuance  of  the  said  re- 
solution, the  said  master,  and  the  said  governors,  and  the  said  other  members 
of  the  said  court  of  assistants,  so  named  and  appointed  in  the  said  letters  pa- 
tent as  aforesaid,  did  then  and  there  assemble,  and  duly  hold  a  court  of  assist- 
ants of  the  said  college  of  surgeonst  to  wit,  at  London  aforesaid,  in  the  pa- 
rish and  ward  aforesaid.  And  the  said  Royal  College  further  say,  that  at  the 
said  court  of  assistants  so  assembled  as  last  aforesaid,  the  said  master,  gover- 
nors, and  other  members  of  the  said  court  of  assistants,  so  named  in  the  said  let- 
ters patent  as  aforesaid,  did  then  and  there  duly  elect  John  Samuel  Charlton, 
Edward  Ford*  and  William  NorriSy  to  fill  up  the  said  three  vacancies,  then  exist- 
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<^«  ing  ia  the  said  court  of  assiitants,  and  the  said  three  laat'inentiooed  pereoos 
were  then  and  there  duly  elected,  and  then  and  there  became  members  of  the 
said  court  of  assistants.     And  the  said  royal  college  further  say,  that  afterwards, 

[  *406  ]    and  within  six  calendar  months  af\er  *die  date  of  the  said  letters  patent,  to 
wit,  on  the  said  2d  day  of  May,  in  the  year  of  our  Lord  1800  aforesaid,  to  wit, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  the  said  master,  gover* 
nors,  and  other  members  of  the  said  court  of  assistants,  so  named  and  appoint- 
ed in  the  said  letters  patent  as  aforesaid,  did  respectively  duly  testify  their  accep- 
tance of  the  said  letters  patent,  and  their  consent  to  become  members  of  the  said 
college,  by  then  and  there  signifying  such  their  acceptance  and  consent  in  writ- 
ing, which  said  acceptance  and  consent  was  then  and  there  duly  entered  in  a 
certain  book  kept  for  that  purpose,  at  the  said  hall  or  council-house  of  the  said 
college,  situate  as  aforesaid  ;  and  that  within  the  said  six  calendar  months,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  divers,  to  wit,  100  members  of 
the  said  late  dissolved  corporation,  and  also  divers,  to  wit,  20  persons,  who, 
since  the  dissolution  thereof,  had  obtained  such  letters  testimonial  as  aforesaid, 
under  a  seal,  purporting  to  be  the  seal  of  the  said  late  dissolved  company  or 
corporation,  did,  in  like  manner,  duly  testify  their  acceptance  of  the  said  letters 
patent,  and  their  consent  to  become  members  of  the  said  college,  to  wit,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid,  which  same  acceptance  and  con- 
sent was  then  and  there  also  duly  entered  in  the  said  book.     And  the  said  roy- 
al college  further  say,  that  afterwards,  to  wit,  on  the  2d  day  of  June,  in  the  year 
of  our  Lord  1800  aforesaid,  at  the  said  college,  situate  in  Portugal  Row  afore- 
said, a  court  of  assistants  of  the  said  royal  college  of  surgeons  was  then  and 
there  duly  holden,  and    that,   at    such  last-mentioned   meeting  of  the  said 
court  of  assistants,  die  said  John  Samuel  Charlton,  Edward  Ford,  and  William 
Norris,  having  respectively  duly  accepted  the  said  office  of  members  of  the  said 
Court  of  assistants,  the  said  oath,  so  directed  by  the  said  letters  patent  to  be 
taken  by  the  members  of  the  said  court  of  assistants  as  aforesaid,  was  duly 
administered  to  each  of  them,  the  said  John  Samuel  Charlton,  £dward  Ford, 
and  William  Norris,  and  they  did  then  and  there  respectively  take  the  said  oath 
as  directed  and  required  by  the  said  letters  patent,  to  wit,  in  London  afore- 
said, in  the  parish  and  ward  aforesaid ;  and  the  said  royal  college  of  autgoaoM 
further  say,  that  afterwards,  to  wit,  on  the  8th  day  of  January,  in  the  year  of  our 
Lord  1802,  at  the^said  college,  being  the  said  hall  or  council-house  of  the  said 
college,  situate  in  Portugal  Row  aforesaid,  the  said  George  Chandler,  then  and 

[  *407  ]  there  being  the  principal  master  of  the  *satd  college,  and  the  said  Thomas  Keate 
and  Charles  Biicke,  then  and  there  being  the  governors  of  the  said  college,  and 
the  said  Charles  Hawkins,  Jonathan  Wathen,  William  Lucas,  Samuel  Howard, 
James  Earle,  William  Long,  Thomas  Forster,  John  Birch,  John  Heaviside, 
John  Howard,  William  Blizard,  Henry  Cline,  David  Dundas,  John  Samuel 
Charlton,  Edward  Ford,  and  William  Norris,  together  with  James  Ware  and  Ed- 
ward Home,  then  and  there  being  the  whole  of  the  members  of  the  said  court  of 
assistants,  did  then  and  there  respectively  duly  assemble,  and  duly  hold  a  court 
of  assistants  of  the  said  royal  college  of  surgeons,  in  order  to  treat  and  consult 
about  and  concerning  the  rule,  order,  state,  and  government  of  the  said  college ; 
and  the  said  last-mentioned  master,  governors,  and  court  of  assistaots,  being 
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8o  asMinbied  fts  aforesaid,  did,  in  purauance  and  by  virtue  ef  the  said  letters         o" 
patent,  (make  and  ordain  the  following  bye-law,  rule,  and  ordinance,  the  same  »,.       ,/ 
appearing  to  them,  the  said  master,  governors,  and  court  of  assistants,  so  assem-  of  tb«  bye- 
bled  as  last  aforesaid,  requisite  and  convenient  for  the  regulation,  government,    ^^* 
and  advantage  of  ttie  said  college,  and  the  same  bye-law,  rule,  and  ordinance, 
not  being  contrary  to  law,  and  vrhereby  it  was  then  and  there  duly  ordained) 
Aat  every  member  of  the  court  of  assistants  should  annually  pay  the  sum  of  40«. 
and  every  other  member  of  the  college,  who  should  reside  in  or  within  seven 
miles  of  the  city  of  London,  should  pay  the  sum  of  20s.  towards  defraying 
the  necessary  charges  and  expenses  of  the  college,  which  several  annual  sums 
should  be  due  and  payable  upon  the  24th  day  of  June  in  every  year,  and  the 
first  thereof  should  be  due  and  payable  upon  the  24th  day  of  June,  1802 ; 
which  said  bye-law,  rule,  and  ordinance,  so  made  and  ordained  as  aforesaid,  af-  Allowing 
terwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  by  cbanc«l- 
in  the  parish  and  ward  aforesaid,  pursuant  to  the  directions  of  the  said  last-men-  cbleSrju*- 
tioned  letters  patent,  was,  according  to  the  Statute  in  such  case  made  and  pro-  ^^  *^ 
vided,  examined,  approved  of,  and  allowed  by  the  right  honorable  John  Lord  El- 
don,  then  lord  high  chancellor  of  Great  Britain,  the  right  honorable  Edward  Lord 
Ellenborough,  then  chief  justice  of  his  late  majesty,  assigned  to  hold  pleas  in 
the  court  of  our  said  lord  the  now  king,  before  the  king  himself,  and  the  right 
honorable  Richard  Pepper  Lord  Alvanley,  then  lord  chief  justice  of  his  late 
majesty,  of  (he  bench  at  Westminster,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid  ;  of  all  which  said  several  premises  the  said  Samuel  Hunt,  »^.    . 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  afore*  defendut. 
said,  in  tfie  parish  and  ward  aforesaid,  had  notice.     And  the  said  royal  college  RMideneeol 
of  surgeons  further  say,  that  the  said  Samuel  Hunt,  so  being  such  member  of  within  mtm 
the  said  royal  college  of  ^surgeons  as  aforesaid,  on  the  said  21st  day  of  April,  u^tyto 
in  the  year  of  our  Lord  1800  aforesaid,  resided,  and  hath  thence  hitherto  resid-  ^^  .^_ 
ed  within  seven  miles  of  the  city  of  London,  to  wit,  in  Little  St.  Martin's  Lane,  '-  •■ 

in  the  parish  of  St.  Martin  in  the  Fields,  in  the  city  and  liberty  of  Westminster, 
in  the  county  of  Middlesex,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid  ;  and  by  means  thereof,  and  by  virtue  of  the  said  bye-law,  he,  the 
said  Samuel  Hunt,  after  the  making  of  the  said  bye-law,  to  wit,  on  the  24(h  day 
of  June,  in  the  year  of  our  Lord  1804,'  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  became  liable  to  pay,  and  ought  to  have  paid  to  the  said  royal 
college  of  surgeons,  a  large  sum  of  money,  to  wit,  the  sum  of  20«.  of  lawful 
rooneyt>f  Great  Britain,  for  one  year  of  the  said  contribution,  ending  on  the  said 
d4th  day  of  June,  in  the  year  of  our  Lord  1804,  aforesaid,  towards  defraying 
the  necessary  charges  and  expenses  of  the  said  royal  college ;  whereby,  and 
by  reason  of  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  royal  college  of  surgeons  to  demand 
and  have  of  and  from  the  aaid  Samuel  Hunt  the  said  sum  of  20«.  parcel  of  the 
said  sum  above  demanded. 

And  whereas  also^his  late  Majesty  King  George  the  Third,  by  his  certain  other  Saoond 
letters  patent  under  the  great  seal  of  England,  bearing  date  at  Westminster,  the  '^^'^^  "'"^ 
said  22d  day  of  March,  in  the  40th  year  of  his  reign  aforesaid,  and  which  said 
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^"  last-mentioned  letters  patent,  sealed  as  aforeaaid*  the  said  royal  college  of  sur- 
geons now  bring  here  into  court,  the  date  whereof  is  the  same  day  and  year  last 
aforesaid,  af\er  reciting,  amongst  other  things,  that  the  corporation  of  master, 
governors,  and  commonalty  of  the  art  and  science  of  surgeons  of  London,  had 
become  and  then  was  dissolved,  did,  of  his  special  grace  and  mere  motion,  and 
at  the  humble  petition  of  James  Earle,  esq.  the  then  late  master  of  the  aforesaid 
then  late  corporation  of  surgeons,  for  himself,  his  heirs  and  successors,  will, 
ordain,  constitute,  and  declare,  give  and  grant  unto  the  aforesaid  James  £ar)e, 

I  *409  1  ^^^  ^^^^  ^'1  ^^  members  of  the  said  then  kite  corporation  of  master,  *gover- 
nors,  and  commonalty  of  the  art  and  science  of  surgeons  of  London,  having 
been  admitted  and  approved  surgeons  within  the  rules  of  the  said  company, 
and  also  unto  all  such  persons  who,  upon  or  since  the  dissolution  of  the  said  cor- 
poration should  have  obtained  letters  testimonial,  under  a  seal,  purporting  to 
be  the  seal  of  the  said  late  dissolved  corporation,  authorizing  them  to  practice 
the  art  and  science  of  surgery,  that  they,  from  henceforth  forever  thereaAer, 
should  be  and  remain,  by  virtue  of  the  said  last-mentioned  letters  patent,  one  bo« 
dy  corporate  and  politic,  by  the  name  of  the  royal  college  of  surgeons  in  Lon- 
don, and  by  the  same  name  should  and  might  have  perpetual  succession,  and  a 
common  seal,  with  power  to  break,  alter,  and  make  anew  the  said  seal,  from 
time  to  time,  at  their  will  and  pleasure,  and  by  the  same  name  should  and  might 
implead,  and  be  impleaded,  before  all  manner  of  justices,  in  all  courts,  and  in 
all  manner  of  actions  and  suits ;  and  his  said  late  majesty  did,  by  the  said  let« 
ters  patent,  further  will  and  please,  that  it  should  and  might  be  lawful  to  and  for 
the  said  college,  thereby  established  and  incorporated,  from  time  to  time*,  in 
the  manner  thereinafter  mentioned,  to  elect,  choose,  and  appoint  twenty-one 
persons  to  be  the  court  of  assistants  of  the  said  college,  of  which  court  of  as- 
sistants ten  persons  should,  at  all  times,  be  constituted  and  appointed  examiners 
of  surgeons  for  the  said  college,  and  of  such  ten  persons  one  should  be  princi- 
pal master,  and  two  others  should  be  governors,  to  be  respectively  quatified  and 
admitted  in  such  manner,  and  to  continue  in  the  said  offices  respectively  for  such 
time  or  times  as  by  the  said  last-mentioned  letters  patent  was  thereinafter  or- 
dered and  appointed  ;  and  that  it  should  and  might  be  lawful  for  the  master  and 
governors  of  the  said  college,  or  for  one  of  them,  together  with  ten  or  more  of 
the  members  of  the  said  court  of  assistants  for  the  time  being,  when  and  as 
often  as  to  any  one  of  the  master  or  governors  should  seem  meet,  to  hold  courts 
and  assemblies,  in  order  to  treat  and  consult  about  and  concerning  the  rule, 
order,  state,  and  government  of  the  said  college ;  and  also  that  it  should  and 
might  be  lawful  to  and  for  the  said  master  and  governors,  and  court  of  assistants, 
so  assembled,  or  the  major  part  of  them,  to  make,  ordain,  confirm,  annul,  or 
revoke,  from  time  to  time,  such  bye-laws,  ordinances,  rules,  and  constitutions, 
as  to  them  should  seem  requisite  and  convenient  for  the  regulation,  government, 

[  MIO  ]  ^^^  advantage  of  the  said  college,  so  as  such  bye-laws,  ordinances,  rules,  *and 
constitutions,  should  not  be  contrary  to  law,  and  in  all  such  cases  as  should  be 
necessary,  be  examined,  approved  of,  and  allowed,  as  by  the  laws  and  statutes 
of  this  realm  is  provided  and  required  ;  and  his  said  late  majesty,  by  his  said 
letters  patent,  did  further  will  that  Charles  Hawkins,  esq.  one  of  his  principal 
seijeant-surgeona  should  be  and  he  was  thereby  constituted  and  appointed  the 
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first  master  of  the  said  college  of  surgeons,  and  that  William  Long,  and  George  f " 
Chaodier,  esqrs*  should  be  and  they  were  thereby  constituted  and  appointed  the 
first  governors  of  the  same  ;  and  that  the  said  Charles  Hawkins,  William  Long, 
and  George  Chandler,  together  with  J.  W.,  VV.  L.,  S.  H.,  and  W.  C,  esqrs. 
the  said  James  Earle,  Thomas  Kent,  esqrs.  the  surgeon-general  to  his  said 
late  Majesty's  forces,  and  Charles  Blicke,  esq.  should  be,  and  they  were  thereby 
constituted  and  appointed  the  first  examiners  of  surgeons  for  the  said  college ; 
and  also  that  the  said  Charles  Hawkins,  William  Long,  -d^orge  Chandler,  and 
J.  W.,  esqrs.  the  said  W.  L.,  S.  H.,  W.  C,  J.  E.,and  C.  B.,  T.  F.,  esq.  J.  B., 
esq.  the  said  T.  K.  H.,  J.  H.,  W.  B.,  and  H.  C,  esqrs.  D.  D.,  esq.  the  other 
of  his  said  Majesty's  principal  serjeant-surgeons,  and  such  three  other  persons 
as  should  be  elected  to  that  office,  on  the  day  whereon  the  court  of  assistants 
of  the  said  college  thereby  incorporated  should  first  meet,  after  the  date  of  his 
said  Majesty's  letters  patent,  or  at  a  court  of  assistants,  to  be  holden  within 
one  month  then  next  after,  should  be,  and  they  were  thereby  constituted  the 
first  court  of  assistants  of  the  said  college  of  surgeons  thereby  incorporated 
and  established  ;  and  it  was  his  said  Majesty's  further  will  and  pleasure,  that 
after  the  day  of  the  date  of  his  said  last-mentioned  letters  patent,  no  person,  ex- 
cept those  who,  before  the  day  of  the  date  of  the  said  last-mentioned  lettei^  pa- 
tent, were  members  of  the  late  corporation  of  surgeons,  established  by  the  said 
act  made  and  passed  in  the  18th  year  of  the  reign  of  his  said  Majesty's  royal 
grandfather  King  George  the  Second,  and  also  excepting  such  persons' as  should 
have  received  such  letters  testimonial  as  in  the  said  last  mentioned  letters 
patent  mentioned,  under  a  seal  purporting  to  be  the  seal  of  the  late  dissolved 
company  or  corporation  of  surgeons,  should  be  capable  of  becoming  a  mem- 
ber of  the  said  college,  thereby  established,  unless  he  should  have  obtained 
letters  testimonial  of  his  qualification  to  practice  the  art  and  science  of  surgery, 
under  the  common  seal  of  the  college  thereby  established  ;  but  every  person 
*who  should  hereafter  obtain  such  letters  testimonial  under  the  common  seal  of  [  *411  ] 
the  college  aforesaid,  should  thereby,  by  virtue  of  such  letters  testimonial,  be- 
come, and  may  be  constituted  a  member  of  the  said  college,  subject  to  all  the 
regulations,  provisions,  and  bye-laws  of  the  said  college  ;  and  it  was  his  said 
Majesty's  further  will  and  pleasure,  that  the  members  of  the  said  late  corpora- 
tion, and  such  other  persons  who,  since  the  dissolution  thereof,  should  have  ob- 
tained such  letters  testimonial  under  a  seal,  purporting  to  be  the  seal  of  the  late 
dissolved  company  or  corporation  as  aforesaid,  and  who  should  be  willing  to  be- 
come and  be  members  of  the  said  college  thereby  established  and  incorporated, 
should  testify  their  acceptance  of  bis  said  Majesty's  letters  patent,  and  their  con- 
sent to  become  members  of  the  said  college,  by  signifying  such  their  acceptance 
and  consent  in  writing,  to  the  court  of  assistants,  within  six  calendar  months 
after  the  date  of  his  said  Majesty's  said  letters  patent,  who  should  cause  such 
acceptance  and  consent  to  be  entered  in  certain  books,  to  be  kept  for  that 
purpose  at  the  hull  or  council-house  of  the  said  college ;  and  the  said  court 
of  assistants  wore,  by  the  said  letters  patent,  required  to  keep^uch  books,  and 
have  such  entries  made  therein  accordingly,  as  by  the  said  last-mentioned  let- 
ters patent  of  his  said  late  Majesty,  under  the  great  seal  of  England,  refer- 
ence being  thereunto  had,  will,  amongst  other  things,  more  fully  and  at  large 
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OH        appear ;  and  the  said  royal  college  of  sorgeons  further  aay,  that  (he  raid 
Samuel  Hunt,  before  the  day  of  the  date  of  the  said  last-mentioned  letters  pa- 
tent, to  wit,  on  the  said  4th  day  of  June,  in  the  year  of  our  Lord  1789,  was  a  mem- 
ber of  the  said  late  corporation  of  surgeons,  established  by  the  said  act,  made 
and  passed  in  the  18th  year  of  the  reign  of  his  said  late  Majesty  King  George 
the  Second,  and  so  remained  and  continued  rach  member  thereof,  until  the  dis- 
solution thereof,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid ; 
and  the  said  royal  college  of  sui^eons  in  London  further  say,  that  the  said  Sam* 
uel  Hunt,  so  having  been  such  member  of  the  said  late  corporation  of  suigeons 
as  aforesaid,  afterwards,  and  after  the  making  of  the  said  last-mentioned  letters 
patent,  to  wit,  on  the  2 let  day  of  'April,  in  the  year  of  our  Lord  1800  aforesaidt 
ati  &c.  1^8  willing  to  become  and  be  a  member  of  the  said  college,  by  the  said 
last-mentioned  letters  patent  established  and  incorporated,  and  did  afterwards, 
and  within  six  calendar  months  after  the  date  of  the  said  letters  patent,  to  wit,  on 
t  *412  ]  *the  same  day  and  year  last  aforesaid,  at,  6lc.  aforesaid,  testify  his  acceptance  of 
his  said  late  Majesty's  said  last-mentioned  letters  patent,  and  his  consent  to  be- 
come a  member  of  the  said  college,  by  then  and  there  signifying  such  his  accep- 
tance and  consent  in  writing,  to  the  court  of  assistants  of  the  said  college ;  and 
the  said  S.  H.  then  and  there  became,  and  was,  and  still  is,  a  member  of  the 
said  royal  college  of  surgeons  in  London,  to  wit,  at  London  aforesaid,  in  the 
parish  ward  aforesaid ;  which   said    kst-mentioned  letters   patent,  after  the 
making  thereof,  to  wit,  on  the  2d  day  of  May,  in  the  year  of  our  Lord  180O 
aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  was  duly  accept- 
ed by  the  said  master  and  governors,  and  other  members  of  the  said  court  of  as- 
sistants therein  named,  and  also  by  divers,  to  wit,  one  hundred  members  of  the 
said  late  dissolved  corporations,  and  also,  by  divers,  to  wit,  twenty  persons,  who, 
since  the  dissolution  thereof,  had  obtained  such  letters  testimonial  as  aforesaid, 
under  a  seal,  purporting  to  be  the  seal  of  the  said  late  dissolved  company  or  cor* 
poration ;  and  the  said  royal  college  further  say,  that  afterwards,  to  wit,  on  the 
8th  day  of  January,  in  the  year  of  our  Lord  1802  aforesaid,  at  the  said  col- 
lege, being  the  said  hall  or  council-house  of  the  said  college,  situate  in  Por- 
tugal Row  aforesaid,  the  said  George  Chandler  then  and  there  being  the 
principal  master  of  the  said  college,  and  the  said  Thomas  Keate  and  Charles 
Blicke  then  and  there  being  the  governors  of  the  said  college,  and  the  said  Charles 
xi«,  J*  tV«,  Tf»  L.,  S*  XI.,  V.  £.,  tV>  L*,  jT.  f .,  «!•  6*,  J.  n.,  «!•  ri*,  vV«  B*,  Ix> 
C,  D.  D.„  J.  S.  C,  E.  F.,  W.  N.,  J.  W.,  and  £.  H.  then  and  there  being  mem- 
bers of  the  said  court  of  assistants,  did  then  and  there  respectively  duly  assemble 
and  duly  hold  a  court  of  assistants  of  the  said  royal  college  of  surgeons,  in  order 
to  treat  and  consult  about  and  concerning  the  rule,  order,  state,'  and  government 
of  the  said  college  ;  and  the  said  last-mentioned  masfer,  governors,  and  court  of 
assistants  being  so  assembled  as  aforesaid,  did  then  and  there,  in  pursuance  and 
by  virtue  of  the  said  last-mentioned  letters  patent,  duly  make  and  ordain  the  fol- 
lowing bye-law,  rule,  and  ordinance,  the  same  appearing  to  them  the  said  master, 
governors,  and  court  of  assistants  so  assembled  as  last  aforesaid,  requisite  and  con- 
venient for  the  regulation,  government,  and  advantage  of  the'said  college,  and  the 
same  bye-law,  rule,  and  ordinance  not  being  contrary  to  law  ;  and  whereby  it 
was  then  and  there  duly  ordained,  that  every  member  of  the  court  of  assistants 
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^should  annually  pay  the  sum  of  forty  shillings,  and  every  other  member  of  the         <^> 
college  who  should  reside  in  or    within  seven  miles  of  the  city  of  London, 
should  pay  the  sum  of  twenty  shillings  towards  defraying  the  necessary  charges 
and  expenses  of  the  colkgei  which  several  annual  sums  should  be  due  and  pay- 
able upon  the  24th  day  of  June  iu  every  year ;  and  the  first  part  thereof  should 
be  due  and  payable  npon  the  24th  day  of  June,  1802 ;  which  said  last-mention* 
ed  bye-law,  rule,  and  ordinance,  so  made  and  ordained  as  last  aforesaid,  af- 
terwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  and  pursuant  to  the  directions  of  the  said 
last-mentioned  letters  patent,  and  according  to  the  form  of  the  Statute  in  Mich 
case  made  and  provided,  was  examined,  approved  of,  and  allowed  by  the  right 
honorable  John  Lord  £ldon,  then  lord  high  chancellor  of  Great  Britain,  the 
right  honorable  Lord  Ellenborough,  then  chief  justice  of  his  late  majesty,  as- 
signed to  hold  pleas  in  the  court  of  our  said  lord  the  now  king,  before  the  king 
himself,  and  the  right  honorable  Richard  Pepper  Lord  Alvanley,  then  lord  chief 
justice  of  his  late  Majesty,  of  the  bench  at  Westminster,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid ;  of  all  which  said  several  premises  the 
said  Samuel  Hunt,  afterwards,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at    London  aforesaid,  in  the  parish  and  ward  aforesaid,  had  notice; 
and   the  said  royal  college  of  surgeons  further  say,  that  the  said  Samuel 
Hunt,  being  such  member  of  the  said  royal  college  of  surgeons  as  aforesaid^ 
on  the  21st  day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  resided,  and 
hath  thence  hitherto  resided,  within  seven  miles  of  the  city  of  London,  to  wit, 
in  the  parish  of  St.  Martin  in  the  Fields,  in  the  city  and  liberty  of  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  to  wit,  at  London  aforesaid^ 
in  the  parish  and  ward  aforesaid  ;  and  by  means  thereof,  and  by  virtue  of  the 
mid  bye-law,  he  the  said  Samuel  Hunt,  after  the  making  of  the  bye-law,  to 
wit,  on  the  24th  day  of  June,  in  the  year  of  our  Lord  1804,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  became  and  was  liable  to  pay,  and  ought  to 
have  paid  to  the  said  rojal  college  of  surgeons,  a  large  sum  of  money,  to  wit, 
the  sum  of  twenty  shillings,  of  lawful  money  of  Great  Britain,  for  one  year  of 
the  said  contribution,  ending  on  the  said  24th  day  of  June,  in  the  year  of  our 
Lord  1804  aforesaid,  towards  defraying  the  necessary  charges  and  expenses  of 
the  said  royal  college,  whereby,  *and  by  reason  of  the  said  last- mentioned  sum  [  «414  ] 
of  money  being  and  remaining  wholly  unpaid,  an  action  hadi  accrued  to  the 
said  royal  college  of  surgeons,  to  demand  and  have  of  and  from  the  said  Samuel 
Hunt  die  said  last- mentioned  sum  of  twenty  shillings,  residue  of  the  said  sum 
above  demanded ;  yet  the  said  Samuel  Hunt,  (although  often  requested  so  to 
do)  hath  not  as  yet  paid  the  said  sum  of  forty  shillings  above  demanded,  or  any 
part  thereof,  to  the  said  royal  college  of  surgeons,  but  hath  hitherto  wholly  neg- 
lected and  refused,  and  still  wholly  neglecu  and  refuses  so  to  do,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid  ;  to  the  damage  of  the  said 
royal  college  of  surgeons  of  J^IO,  and  therefore  they  bring  their  suit,  d&c. 
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oNroREiGir     y    Qpf  JUDGMENTS  OF  FOREIGN  OR  INFERIOR  COURTS. 

ItXZMlMKirTB 
AND    JUDO- 

If  E  If Tfl    O  I*  _ 

iNFE&ioR        For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  at  a  supreme  court  of 

Ona^amai-  jt>dicature  of  our  Sovereign  lord  the  king,  holden  at  the  town  of  St.  Jago  de  la 

rbk^n?™^"^  Yega,  in  and  for  the  island  of  Jamaica,  and  within  the  jurisdiction  of  the  said 

court(c),  to  wit,  at,  &c.  (venue)  the  last  Thursday  in  August,  in  the         ■  year 

of  the  reign  of  our  said  lord  the  king,  and  in  the  year  of  our  Lord ,  before 

the  honorable ,  esq.  chief  judge  of  the  said  court,  and  his  associates,  then 

sitting  judges  of  the  same  court,  by  the  consideration  and  judgment  of  the 
same  court,  recovered  against  the  said  defendant,  as  well  the  sum  of  £ —  cur- 
rent money  of  the  said  island  of  Jamaica,  for  his  damages,  which  he  had  sus- 
tained by  occasion  of  the  non-performance  of  certain  promises  and  under- 
takings before  that  time  made  by  the  said  defendant  to  the  said  plaintiff,  as  also 
the  sum  of  ^ —  current  money  of  the  said  island  of  Jamaica,  for  his  costs  and 
[  *415  ]  charges  by  him  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff,  *by 
the  said  court  of  his  own  assent,  then  and  there  adjudged,  whereof  the  said  de- 
fendant is  convicted,  which  said  judgment  still  remains  in  that  court,  in  full 
force  and  effect,  in  no  wise  satisfied,  recovered,  or  annulled,  (that  is  to  say)  at, 
&c«  (venue)  aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  he  hath  not  yet 
obtained  execution  of  the  aforesaid  judgment,  and  that  the  damages,  costs, 
and  charges  aforesaid,  in  form  aforesaid  recovered,  are  of  great  value,  to  wit,  of 
the  value  of  £ — (d)  of  lawful,  &c*  to  wit,  at,  6lc.  (venue)  aforesaid,  whereby 
an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from 
the  said  defendant  the  said  sum  of  jf —  parcel  of  the  sjaid  sum  above  demanded. 
— [Add  counii  mi  debU  for  the  debt  upon  which  the  judgment  was  obiainedj 
money  counts f  and  the  account  stated.] 

?°  e^^  ^^^  ^^^^  whereas  heretofore,  to  wit,  on,  &c.  a  certain  decree  and  sentence 
was  made,  in  and  by  his  majesty's  court  of  sessions  in  Scotland,  to  wit,  at,  6lc* 
(venue)  in  a  certain  matter  then  depending  in  the  same  court  wherein  the  said 
plaintiff  was  pursuer,  and  the  said  defendant  was  defender,  by  which  said  de- 

(6)  As  to  when  debt  or  assumpsit  lies  on  the  in  sterling  money  which  the  currency  would  have 

judgmeotof  a  foreign  or  inferior  court,  see  ante,  produced  according  to  the  actual  rateofezchsDge 

243,  notes.     ^  Becquet  v.  Macarthy,  i  Bar.  &  oetween  Jamaica  and  England  at  the  date  of  the 

Adol.  961 ;  1  Crom.  M.  &  Ros.  277,  and  see  form  judgment,  Scott  v.  Bevan,^  Bar.  &  Adoiph.  78.  } 
of  declaration,  Scott  «.  Bevan,  2  Bar.  &  Adol.        (e)  See  ihe  form  in  asumpsit,  and  notes,  ante 

78.  ^     See  also  as  when  such  judgment  is  con-  245 ;  and  that  assumpsit  lies,  sco  1  M.  &  P.  663. — 

elusive,  id.    Also  as  to  the  form  of  the  declara^  4  Bing.686,  S.  C.    Debt  Hes  upon  the  decree  of  a 

tion,  id.  colonial  court  •{  of  Equity  V  which  has  no  pow- 

(c)  These  words  are  unnecessary,  and  the  dec-  cr  to  enforce  its  decrees  in  tnis  country,  1  Campb. 


ante. 243  ;  and  notes  to  the  next  precedent.  equiUble  considerations  only,  S  3  B.  &  A.  62  ;  (2) 

(a)  To  ascertain  the  value  in  this  case,  multiply  nor  on  a  mere  interlocutory  oroer  of  a  court  of  law, 

the  current  money  by  five,  and  then  divide  by  sev-  2  H.  B.  248.    4  Taunt.  705.  when  it  lies  op  a  rule 

on,  which  produces  the  amount  in  sterling  English  of  reference,  1  Sid.  462.-3  B.  &  A.  67. 
money.     ^  The  value  to  be  recovered  is  that  sum 

{])  <  See  the  precedent,  Richards,  Adm.v.  Bickley,  13  Serg.  &  Rawlc,  395,  which  was  debt  upon  a 
Barbadoes  judgment.  When  (he  foundation  of  the  foreign  judgment  is  a  sprciali  v,  and  il  is  so  suited  in 
the  declaration,  the  Statute  of  Limitations  [actio  non  tieeremt)  is  not  a  good  pica,  ibid,  y 

(2)^  In  Pennsylvania  an  action  of  debt  is  maintainable  on  a  decree  of  a  court  of  Equity  of  a  sister 
sUte  for  the  payment  of  money.  Evans  adm.  v.  Tatem,  9  Serg.  &  Rawle,  252.  Tha  consideratioas 
upon  which  the  decree  was  founded  do  not  appear  by  the  report.  ^ 
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cree  it  was  found,  and  the  lords  of  council  and  sessions  being  the  judges  of  the  ^*  •corcn 
same  court,  did  thereby  then  and  there  find  the  said  defendant  liable  to  the  said 
plaintiff  in  the  sum  of  ^ —  sterling,  as  the  said  plaintiff's  salary  for  eighteen  nights 
he  had  been  engaged  to  perform  by  the  said  defendant  at  certain  theatres,  d&c. 
— -[£le<  out  the  adjudicatory  part  of  the  decree  carefully]  as  by  the  said  decree 
and  sentence  more  fully  appear8(/),  of  which  said  decree  and  sentence  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue) 
aforesaid,  had  notice,  which  said  decree  and  sentence  still  remain  in  full  force 
and  effect,  not  in  anywise  reversed,  set  aside,  or  otherwise  vacated ;  and  the  said 
plaintiff  hath  not  obtained  any  satisfaction  of  or  upon  the  said  decree  or  sentence 
for  the  said  several  sums  of  money  so  decreed  and  ordained  as  aforesaid, 
whereby  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have  of  and 
from  the  said  defendant  the  said  sum  of  £ —  parcel  of  the  said  sum  above  deman- 
ded.    And  whereas  also  the  said  defendant  afterwards,  to  wit,  on  the  said,  &c.  ^^^^ 

'  '  '  count  more 

at,  d2^c.  {venue)  aforesaid,  had  become  and  was  indebted  to  the  said  plaintiff  in  general, 
the  further  sum  of  «£ —  of  like  lawful  money,  upon  and  by  virtue  of  a  certain  de- 
cree and  sentence  before  then  made  in  and  by  his  said  majesty's  court  of  ses- 
sions in  Scotland  aforesaid,  in  a  certain  matter  then  depending  in  the  same  court, 
wherein  the  said  plaintiff  was  pursuer,  and  the  said  defendant  was  defender,  by 
which  said  last-mentioned  decree  and  sentence  the  said  defendant  was  decreed 
and  ordainedj  to  pay  to  the  said  plaintiff  divers  sums  of  money,  in  the  whole 
amounting  to  the  said  last-mentioned  sum  of  £ —  which  is  still  wholly  unpaid 
and  unsatisfied  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  whereby  an 
action  hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  and  from  the 
said  defendant  the  said  last-mentioned  sum  of  <£ —  other  parcel  of  the  said  sura 
above  demanded.  [.Add  counts  for  the  original  debt  for  which  the  decree  was 
obiainedf  and  the  money  counts^  and  account  stated  in  debt^  and  breach,] 

For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {the  day  when  ^n  *■  j"<ig- 
judgmenl  gtven,  or  about  it)  in  the  court  of  record  of  our  said  lord  the  king  of  ered  in  the 
the  borough  of  Liverpool,  in  the  county  palatine  of  Lancaster,  holden  in  the  comt^of 
common  hall  within  the  exchange,  before  P.  W.  B.  Esq.  the  mayor  of  the  said  Liverpool 
borough,  according  to  the  custom  of  the  borough  aforesaid,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  used  and  approved  of  within  the  said 
borough,  by  the  consideration  and  judgment  of  the  said  court,  recovered  against 
the  said  defendant  the  sum  of  (£14.  75.  parcel  of.the  said  sum  above  demanded, 
which  in  and  by  the  said  court  was  adjudged  to  the  said  plaintiff  for  his  damages 
which  he  had  sustained  as  well  as  by  reason  of  his  not  performing  certain  pro- 
mises and  undertakings  then  lately  made  to  ^the  said  plaintiff  by  the  said  defen-  [  *416  ] 
dant  in  the  borough  aforesaid,  and  within  the  jurisdiction  of  the  said  court,(g'g') 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  was  convicted,  as  by  the  record  and  proceedings 
thereof  remaining,  &c.  which  said  judgment  remains  in  full  force  and  effect,  not 

(f)  As  to  this  averment,  see  Doug.  1.    6  East,  {gg\  ^  This  allegation  seems  essential  in  deht 

473.  upon  tne  judgment  of  an  inferior  court,  Read  v. 

(r)Debt  lies  on  the  judgment  of  an  inferior  court,  Pope,  1  Crom.  M.  &  Ros.  SQ2;   Salter  v.  Slade, 

see  i4A  a ;  and  see  ante,  243.  as  to  assumpsit,  and  1  Adol.  &  Ell.  608.  } 
the  note  ai  to  the  form  of  declaring. 
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OK  ■coTOB  reversed,  vacated»  set  aside«  annulledi  paid  offi  or  satisfied,  and  the  said  plaintiff 
has  not  as  yet  obtained  any  satisfaction  or  execution  of  the  said  judgment  in 
form  aforesaid  recovered,  whereby  an  action  hath  accrued  to  the  said  plaintiff, 
to  demand  and  have,  of  and  from  the  said  defendant,  the  said  sum  of  £lA.  Is. 
parcel  of  the  said  sum  above  demanded. — [Add  counU  on  the  original  cau$§  of 
aetionf  account  ttatedf  and  breach.] 


CMAPBt. 


VII.    FOR  ESCAPES. 


For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  in   ■        Term  {term  of 
judgment)^  in  the year  of  the  reign  of  our  lord  the  now  king,  in  the  court 


Against  a 
sheriff  for 
Uie  eicape 

an  hifl  cimuh  of  our  Said  lord  the  king,  before  the  king  himself  [or,  if  the  judgment  were  in 

dy,  under  a 
eapioi  ad 
saUrfiuien' 
dMm{h), 


(h)  See  other  forms,  post  and  those  referred  to  in 


1  Baund.  S7,  n.  1-— Com.  Die.  Escape,  Pleader,  t 
W.  11.— 7  Wentw.  653  lo  W7— 1  Rich.  C.  P.  4eS 


—Heme,  89,  and  see  a  form  in  case  for  an  escape 
on  an  attachment  for  not  performing  an  award, 
8  B.  Ic  C.  M4  ;  also  one  in  debt  for  an  escape  in 
execution,  on  a  Judgment  revived  by  Mtre/ocuw. 
4  B.  &  C.  380.— 6  D.  &  R.  500.  S.  C.— ^  1  Crom. 
M.  &  Ros.  163.  y 

When  an  action  lieM, — ^It  would  exceed  the 
limits  of  a  note  to  point  out  fally  all  the  requisites 
to  maintain  an  action  for  an  escape.  It  must  be 
deemed  sufficient  to  insert  the  foUowinf  points  : — 

The  sheriff  is  liable  for  the  escape  c?  a  prisoner 
taken  on  an  erroneous  judgment.  Garth.  148.  If  a 
«oart,  not  having  jurisdictioai  orders  an  officer  to 
discharge  a  pris<Hier,  and  the  officer  obeys  the  order, 
he  is  liable  to  an  action  for  an  escape.  8  T.  R. 
424.  The  sheriff  cannot  take  advantage  of  any 
defects  in  the  proceedings  against  the  prisoner. 
Cro.  Jac.  288.  But  unless  a  party  be  lawfully  in 
custody  no  action  lies  for  his  escape,  7  B.  &  C.  80 
>— 8  B.  &  C.  129 ;  and  it  seems  the  officer  is  not 
liable  if  the  judsment  was  voidj  B.  N.  P.  66,  6— 
Wats,  on  Sherifra,  54 ;  or  if  the  writ  of  execution 
was  absolutely  void.  Cro.  Jac.  3, 288.— B.  N.  P. 
66.  An  escape  effected  by  the  act  of  God,  or  the 
king's  enemies,  or  by  the  prison  taking  fire,  is  ex- 
cused. 4  Co.  84.— B.  N.  P.  66.  The  sheriff  is 
liable  though  he  arrest  in  a  liberty.  8  B.  &  A. 
S02.  Letting  a  man  that  was  arrested  go  to  the 
next  house,  situate  in  another  jurisdiction,  was  held 
«n  escape.  Sheriff  of  Hampshire  v.  Godfrey,  12 
G.  2.  B.  R.— 12  Mod.  116,  n.  b.— 1  B.  &  P. 
1t4,  Touching  the  party,  and  endeavoring  ineffect- 
ually to  hold  him.  is  an  escape,  2  Younge  &  Jerv. 
999,  and  see  further  as  to  wnat  is  an  arrest,  Rose. 
Evid.  376.  If  a  sheriff  allow  the  party  to  go  at 
larse  on  his  paying  him  (the  sheriff)  the  money,  he 
will  be  liable  for  an  escape.  14  East,  468,  and  see 
4B.&C.26.— Ry.&Moo.  C.N.  P.26,321.  If 
there  be  a  judgment  against  two  persons  in  execu- 
tion, and  one  escape,  the  sheriff  will  be  liable  for 
the  whole  debt.  Rol.  Ab.  Escape,  F.  4.  and  so 
where  husband  and  wife  are  in  custody,  and  the 
wife  escape.    Id.  Cro.  Jac.  657. 

fVho  may  n«.— The  proper  party  to  sue  is  the 
plaintiff  in  the  original  action.  The  nominal  plain- 
tiff in  an  action  for  mesne  profits  may  sue  for  an 
escape  in  an  execution  upon  a  judgment  therein. 
2  M.  &  S.  473.  The  hundred  may  sue  for  an  es- 
cape on  a  judgment  obtained  by  them.    Fitz.  296. 


An  executes  may  sue  as  such  for  an  escape  in  his 
testator's  life-time,  on  a  judgment  obtained  by  the 
testator.  Lord  Raym.  97^—6  Mod.  126,  S.  C. 
The  execQtor  may  sue  in  bis  own  rij^ht  cm  a  judg- 
ment obtained  by  him,  whether  in  bis  representa- 
tive character  or  not.  2  T.  R.  126.  If  while  the 
defendant  be  in  the  custody  of  the  sheriff,  in  an 
action  at  the  suit  erf*  A.  a  wnt  be  lodged  in  the  o^ 
fice  of  the  sheriff  at  the  suit  of  B.  and  the  defend- 
ant escape,  A.  as  well  as  B.  may  sue  for  the  es- 
cape.   1  Bos.  &  Pul.  24.— Salk.  273. 

W%o  wuty  be  ttud. — ^Tlie  action  should  be 
brought  against  the  superior  oflkxr,  and  not  the  in* 
ferior  officer,  who  permitted  the  escape.  Wats. 
on  Sheriffs,  144,  6.  Where  there  are  two  sheriffii 
who  suffer  an  escape,  and  one  dies,  the  action  lies 
against  the  survivor,  or  if  pending  the  action  one 
dies,  the  action  may  be  continned  against  the  sur- 
vivor. Cro.  Elix.  626.  If  the  old  sheriff,  at  the 
expiration  of  hia  office,  omit  to  turn  over  a  prisoner 
by  assignment  to  the  new  sheriff,  he  is  liable  for 
an  escape.  3  Rep.  71  b.  and  see  Wats,  on  She- 
riff|  146.  The  heir  or  executor  of  the  sheriff  are 
not  liable.    Dyer,  271, 922.— Lord  Raym.  299. 

jFbrm  pf  remedy.— At  common  law  cau  was 
the  only  remedy  against  a  sheriff  for  an  escape  of 
a  prisoner  in  execution  on  final  process,  and  that 
form  of  action  mcut  still  be  adopted  when  the  es- 
cape is  before  final  process.  2  Inst.  382.  But  the 
sUts.  Westm.  2.  13  Ed.  1.  c.  II.  and  1  Ridi  2. 
c.  12.  give  the  action  of  de6f  against  the  sheriff;  or 
gaoler,  for  an  escape,  to  recover  the  sum  for  which 
a  prisoner  was  charged  in  execution,  and  to  which 
action  of  debt  the  statute  of  limitations  cannot  be 
pleaded.  1  Saund.  87,  38,  n.  2.-2  Saund.  67,  n. 
10.  Sid.  306.  ^  See  an  ancient  precedent,  8 
Reeve*b  Hist.  E.  L.  61.  ^  These  sUtutes  do  not 
deprive  the  party  accrieved  of  his  remedy  by  ao* 
tion  on  the  case.  Cro.  Jac.  288.  Debt  is  prefer- 
able to  case  whea  an  escape  after  judgment  can 
be  proved,  because  the  jury  must  give  the  whole 
debt,  1  Saund.  35,  n.  I.  2  T.  R.  129.-2  Chit. 
Rep.  454.  2  Hen.  Bla.  113 ;(!}  whereas  in  an 
action  on  the  case  the  jury  may  give  what  dama- 
ges they  think  fiu  Id^  T.K.  190.  Debt  lies 
on  these  Statutes  as  well  where  the  escape  is  neg- 
ligentjU  where  it  is  voluntary.  2 Sira.  827.--^ 
Hen.  Bla.  108.  But  debt  does  not  lie  against  a 
sheriff  for  omitHng  to  arreat  a  party  on  a  ea.  ta.f 
when  he  had  an  opportunity  of  so  aoing ;  in  that 
case  the  plaintiff  must  sue  in  case  in  one  count,  as 
for  an  escape,  and  in  another  for  not  arresting  de- 


wo 


(1)  ^  She  well  o.  Fell,  3  Yeates,  17.    4  Teates,  47.    And  the  insolvency  of  (he  person  in  coitody 
>iud  be  no  defence  to  the  action.    Wolverton  v.  The  Commonwcaltb,  7  Serg.  &  Rawle,  273.  ^ 
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*C.  p.  say  **  in  the  court  of  oar  said  lord  the  king,  of  the  Bench  at  Westminster,       roa 

before  the  Right  Honorable ,  knight,  and  his  companions,  then  his 

said  Majesty's  Justices  of  the  Bench"]  [or,  if  th$  judgment  wtrt  intJu  txchequert 
$ay  **  before  his  Majesty's  Barons  of  his  exchequer"]  at  Westminster,  in  the 
county  of  Middlesex(t),  by  the  consideration  and  judgment  of  the  same  court, 
recovered  (k)  against  one  £•  F.  a  certain  debt  [or,  if  the  judgment  wa$  in  cwstimp- 
m/,  state  it  as  in  the  next  form]  of  ;f  *— ,  and  also  ^—  costs,  which  in  and  by 
the  same  court  were  adjudged  to  the  said  plaintiff,  and  with  his  assent  for  his 
damages,  which  he  had  sustained  as  well  by  occasion  of  the  detaining  of  the 
said  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  E.  F.  was  convicted  (/) ;  and  the  said  plaintiff  further 
saith,  that  he  the  said  plaintiff,  for  having  execution  of  the  said  judgment,  after^ 

wards,  to  wit,  on,  &.c.(m)  in  the year  of  the  reign  of  our  said  lord  the 

king,  sued  and  prosecuted  out  of  the  said  court  at  Westminster  aforesaid,  a 
certain  writ  of  our  said  lord  the  king  called  a  capias  ad  satisfaciendum^  {inr^ 
a  testatum  capias  ad  satisfaciendum,  according  to  the  fact)  upon  the  said 
judgment  against  the  said  E.  F.  directed  to  the  sheriff  of  Essex  (n)  by  whidi 
said  writ  our  said  lord  the  king  commanded  the  said  sheriff  that  he  should 
take  the  said  E.  F.  if  he  should  be  found  in  his  bailiwick,  *and  him  safely  keep,  [  *418  ] 

foacfauit.     2  Bla.  Rep.  104d.— £  Heo.  BU.  118.  there  is  do  occision  to  itate  the  jadgment  oiith« 

See  form,  post,  7S7.    Debt  does  not  lie  for  an  es-  scire  foctos.    4  B.  St  C.  880.    6  D.  &  R.  600,  S. 

cape  oo  an  attacbnueDt  for  non- payment  of  money.  Cj— ufra.  417  a.    If  there  be  a  substantial  vari- 

2  B.  &  A.  66.—^  B.  &  C.  124.  ance  it  will  be  fatal.    It  suffices  however  if  the 

T^e  form  of  remedy  bjr  a  sheriflT  against  the  paiw  judgment    be  9ub9Utnti4tUy  proved  as    alleged. 

ty  escaping  through  the  sheriff's  negligence,  is  by  Where  the  judgment  was  stated  to  have  been  re- 

acttoo  oo  the  case.— Wats,  on  Sber.  142.    If  the  covered  as  of  TVinttff  Term,  and  the  proof  was  of 

escape  was  voiuntary,  the  sheriff  is  without  rem-  a  judgment  of  Eatter  Term,  it  was  held  immate- 

edy.  rial,  wid  this  although  the  declaration  referred  to 

Form  of  DtdaraUon.-^Th*  observatioDS  as  to  the  record  of  the  ludgment ;  for  soch  reference 

the  form  of  the  declaration  will  be  (bund  under  the  was  surplusage.    9  B.  &  C.  2.— 4  D.  &  R.  824| 

following  notes  to  each  precedent.  Qreat  attention  S.  C— 9  Eas^  U7.— 4  B.  &  A.  4S6w— 6  Id.  964. 

should  bepaid  to  setting  out  the  proceedings  accu-  So  where  the  declaration  stated  that  the  plaintiff 

rately.    Tno  declaration  most  aver  not  only  the  recovered  a  judgment  against  H.  W.,  ana  that  in 

Meap|e  of  the  prisoner,  but  show  that  be  was  law-  Trinity  Term  ulerwards,  such  proceedings  were 

fuQy  in  custody,  and  how.  had  in  the  said  court,  that  it  was  considered  that 

An  amendment  of  any  mistake  may,  it  seems,  be  the  plaintiff  should  have  ezecutioa  against  H.  W. 

allowed.    2  J.  B.  Moore.  661,  8  Taunt.  616,  S.  C.  for  the  damages  aforesaid,  as  appeared  by  the 

— 6  B.  &  C.  196.    In  the  latter  case,  in  an  action  record  thereof;  and  that  thereupon  a  ca.  »a.  was 

against  the  marshal  for  an  escape,  the  bill  was  en-  issuetL  and  H.  W.  committed  to  the  marshal's 

titled  generally  of  Michaelmas  Term,  and  the  es-  custody  in  eiecution,  it  was  considered  unneces- 

cape  was  alleged  to  have  taken  place  oo  the  16th  sarv  to  prove  the  judgment  on  the  adr*  jfociac, 

November.    There  was  a  special  demurrer ;  for  and  that  anv  variance  in  the  statement  of  it  was 

that  the  cause  of  action  appeared  to  have  accrued  not  material.    4  B.  It  C.  880.— 4  D.  &  R.  600L  8. 

aAer  the  first  day  oftlie  Term  to  which  the  bill  had  C.     But  a  substantial  variance  will  be  fatal.— 

relation.   The  court  allowed  the  plaintiff  to  amend  Therefore  it  should  seem  that  sUting  the  judg- 

on  payment  of  costs,  although  it  appeared  by  affi-  ment  to  be  on  certain  promises  and  undertakings, 

davit  that  the  prisoner  had  returned  into  the  cus-  when  it  was  only  on  a  promise  and  luidertaking, 

tody  of  the  marshal  before  any  application  for  lib-  would  be  bad,  6  B.  &  C.  888.-8  D.  8c  R.  98,  S. 

eriy  to  amend  was  made.  C.  but  that  was  not  an  action  for  an  escape.    Slat- 

Plea, — ^Nil  debet  is  a  good  plea  to  an  action  of  ing  a  judgment  of  the  Court  of  King's  Bench  to 

debt  for  an  escape,  2  Balk.  666.  6  Mod.  9  :  and  be-  have  Been  recovered  "  in  the  court  ofthe  Bench" 

fore  the  statute  8  &  9  W.  8.  c.  27.  fresh  pursuit  would  be  bad.     1  J.  B.  Moore,  19.— 7  Taunt.  271, 

might  have  been  given  in  evidence  under    it.  1  S.  C.    As  to  what  a  variance  in  declaration  on 

Mod.  116;  but  that  statute  renders  it  necessary  escape  on  mesne  process,  see  post,  787.— 4  B.  8t 

to  plead  the  fact  specially,  s.  6.    If  the  escape  C.408.    6D.8c  R.  483,  8.C.— 11  East,616. 

were  volunUry  it  will  not  avail  the  sheriff  to  plead  (/)  There  is  no  occasion  to  refer  to  the  record 

a  fresh  pursuit.    R.  2  Roll.  283.— Com.  Dig.  tit.  of  the  judgment  by  [a  prout  paietper  reeordum. 

Escape,  £.— See  the  forms  of  pleas  and  notes,  8  B.  &  C.2.— 4  P.  &R.  624,  S.  C.— WiUes,  127. 

post,  vol.  iii.  967.  —2  Balk.  666. 

U')  Stating  a  judgment  in  K.  B.  to  have  been  re-  (m)  The  tuU  ofthe  eapioM  ad  aaUtfatienduM. 

covered  **  in  the  Court  ofthe  Bench,"  would  be  bad.  The  writ,  whether  a  ttttatwn  or  non  omiUta  ea, 

—I  i.  B.  Moore,  19.— 7  Taunt.  271, 8.  C .  «a.  is  to  be  set  out  verbaiimj  or  according  to  the 

Jk)  The  judgment  must  bo  stated,  1  Saond.  87.  subsUnce. 

I B.  &  C.  I& :  but  this  concise  mode  of  statinc  (fi)  It  may  be  described  as  issued  to  (he  sheriff, 

the  receveij  is  sufBdent,  1  Saimd.  89,  n.  4 ;  ana  naming  him.-^  Campb.  626. 
though  the  judgnMBt  was  revived  by  sore  /OCMS, 
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**<>*       so  that  the  said  sheriff  might  have  his  body  before  our  said  lord  the  kioff  at 

l^estminBter,  on next  after ,  [or,  if  in  C.  P.  say^  "  before  his  said 

Majesty's  Justices  at  Westminster,  on then  next  following"]  to  satisfy  the 

said  plaintiff  the  debt  and  damagea(o)  aforesaid,  [or,  if  in  a$s%xmipait^  say, 
*<  the  damages  aforesaid"]  in  form  aforesaid^  recovered,  and  that  the  said  sheriff 
should  have  there  that  writ ;  which  said  writ  afterwards,  and  before  the  delivery 
thereof  to  the  said  sheriff,  to  be  executed  as  is  hereafter  mentioned,  to  wit,  on, 
&c.  at,  &c.  (venue)  was  duly  indorsed  with  a  direction  to  the  said  sherifi^  re- 
quiring him  to  levy  £ — ,  [besides  sheriff's  poundage,  officer's  fees,  and  all  other 
incidental  expen8es(p).]  And  which  said  writ  so  indorsed  as  aforesaid,  after- 
wards, and  before  the  said  return  thereof,  to  wit,  on,  d&c.(q)  {vtnue)  was  deliv- 
ered to  the  said  defendant,  who  then  and  from  thenceforth,  until  and  at  and  after 
the  return  of  the  said  writ(r),  was  sheriff  of  [£ssex]  aforesaid,  to  be  executed 
in  due  form  of  law ;  by  virtue  of  which  said  writ  the  said  defendant,  so  being 
sheriff  as  aforesaid,  afterwards,  and  before  (he  said  return  of  the  said  writ,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to 
wit,  at,  &.C.  {venue)  aforesaid,  took  and  arrested  the  said  £.  F.  by  his  body, 
and  then  and  there  by  virtue  of  the  said  writ,  and  of  the  said  indorsement,  so 
made  thereon  as  aforesaid,  had  and  detained  him  in  his  custody,  in  execution 
for  the  said  sum  of  rooney(e),  so  indorsed  on  the  said  writ  as  aforesaid  [besides 
sheriff's  poundage,  officer's  fees,  and  all  other  incidental  expenses],  and  kept 
and  detained  him  in  his  custody,  from  thence  until  the  said  defendant,  so  being 
sheriff  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
I  *419  ]  ^c*  (v^y^^)  aforesaid,  without  *the  leave  and  license,  or  against  the  will  of  the 
said  plaintiff,  suffered  and  permitted (/)  the  said  £.  F«  to  escape  and  gp  at  large, 
and  the  said  E.  F.  did  then  and  there  escape  and  go  at  large,  wheresoever  he 
would,  out  of  the  custody  of  the  said  defendant,  he  the  said  defendant  so  then 
being  sheriff  as  aforesaid ;  and  the  said  sum  of  money,  so  indorsed  on  the 
said  writ  as  aforesaid,  being  then  and  still  wholly  unpaid  and  unsatisfied  to  the 
said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  whereby  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the 
sum  of  £ — ,  above  demanded  ;  yet,  &c. — [^Conchmon  as  anle^  387.] 

J[J*JJj5J2Jj[[[      ,  (to  wit,)  A.  B.  complains  of  C.  D.  esq.  marshal  of  the  Marshalsea  of 

for  tho  «9-  our  lord  the  now  'king,  before  the  king  himself,  present  here  in  court  in  his 
prwonar  own  person,  of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £ —  of  good 
to  hU? cwto-  *"^  lawful  money  of  Great  Britain,  which  he  owes  to,  and  unjustly  detains 
djr  in  cxecu-  from  him.     For  that  whereas  the   said   plaintiff,  heretofore,  to  wit,  in 

Uon(tc).  *^ 

(o)  If  the  writ  bo  correctly  described  in  sub-  fore  the  return  of  tho  writ,  see  3  D.&  R.  483. 

stance^  it  will  suffice.  The  word  " damage»^  when  it)  Or  **  for  the  debt  and  damages  aforesaid." 

the  writ  is  damages  and  costs,  is  not  a  variance.  \i)  Under  a  count  for  a  voluntary  escape,  a  neg- 

9  East,  298,  and  see  further,  post.  ligent  escape  may  be  proved.    2T.  R.126. 

{p\  Let  this  correspond  with  the  indorsement  (u)  This  precedent  is  applicable  when  all  the 

on  the  writ.     These  are  not  leviable  under  a  ca»  ]>roceeding8  have  been  in  K.  B.     See  the  notes  to 

«o.,  unless  there  was  judgment  for  a  penally,  or  tho  last  precedent,  which  are  here  applicable,  and 

express  authority  for  tne  levy  by  the  defendant's  Lil.  Ent.  152.    If  the  bill  against  the  marshal  be 

Agreement.  filed  in  the  vacation,  as  is  frequent,  there  should  be 

{q)  Any  day  about  the  time  when  the  writ  was  a  special  memorandum,  similar  to  that  against  an 

delivered  to  the  sheriff.  attorney  when  filed  in  vacation,  see  5T.  R.  385. 

(r)  It  should  seem  that  this  would  be  no  vari-  See  the  form,  ante,  30.    As  to  the  marshal^  liabi- 

ance,  though  the  defendant's  shrievalty  expired  be-  lity,  and  tho  necessity  in  some  cases  for  filing  the 
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Term,  in  the year  of  ihe  reign  of  our  lord  the  now  king,  in  the  court  of       '<>* 

our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  in  the  county  of 
Middlesex,  by  the  consideration  and  judgnient(i0)  of  the  same  court,  recovered 
against  one  £.  F.  £ —  which  were  adjudged  to  the  said  plaintiff,  in  and  by  the 
said  court,  for  his  damages,  [or,  if  in  debit  ''o^  t^i^  ^judgment,  as  in  fornix  I  ^^^  J 
an/e,  417],  by  him  sustained,  as  well  on  occasion  of  the  not  performing  certain 
promises  and  undertakings (x)  before  then  made  by  the  said  £.  F.  unto  the  said 
plaintiff,  as  for  his  costs  and  charges,  by  the  said  plaintiff'  about  his  suit  in  that 
behalf  expended,  whereof  the  said  £.  F.  was  convicted(t/).     And  thereupon(«} 

on next  after in Term,  in  the  —  year  of  the  reign  aforesaidt 

the  said  E.  F.  then  being  present  in  the  said  court  of  our  said  lord  the  now  king* 
before  the  king  himself,  at  Westminster  aforesaid,  was  then  and  there,  in  and 
by  the  said  court,  at  the  prayer  of  the  said  plaintiff,  committed  to  the  custody 
of  the  said  defendant,  then  being  marshal  of  the  Marshalsea  of  our  said  lord 
the  king,  before  the  king  himself,  in  execution  for  the  damages  aforesaid,  there 
to  remain  until  he  should  satisfy  the  said  plaintiflT  the  said  damages,  as  by  the 
record  of  the  said  commitment  remaining  in  the  said  court  more  fully  appear8(a)« 
By  virtue  of  which  said  commitment  the  said  defendant,  so  being  such  marshal 
as  aforesaid,  kept  and  detained  the  said  £.  F.  in  his  custody,  in  execution  for 
the  damages  aforesaid,  at  the  suit  of  the  said  plaintiff,  until  the  said  defendant) 
eo  being  such  marshal  as  aforesaid,  not  regarding  the  duty  of  his  said  office  aa 

hill,  whilst  the  priraner  is  out  of  the  rules,  lee  ST.  mitmont  in  execution,  in  the  Common  Pleas,  an 

R.  129.     See  a  precedent  againat  the  marshal  for  omission  to  refer  to  the  record  of  it  was  considered 

an  escape  on  mesne  process,  6  East,  440,  post,  743.  bad  on  special  demurrer.    Indeed  that  court  can 

An  amendment  of  the  bill  will  be  allowed.    2  J.  only  act  by  record. 

B.  Moore,  661.— 4  Taunt.  615,  8.  C— 6  B.  &G.  In  2  Sira.  1226,  K.  B.  which  was  an  action 

196,  ante,  416,  n.      In  an  action  for  an  escape  against  the  marshal  for  an  escape  in  execution, 

against  the  marshal,  the  plaintiff  must  prove  ttie  the  declaration  averred  a  commitment  by  Sir  W. 

person  that  escapea  waa  in  actual  custody  since  C."  as  by  the  said  commitment  may  more  at  large 

the  commitHtur ;  the  entry  of  the  eomndtUtur  in  appear,"  and  on  special  demurrer,  for  that  it  cud 

the  marshars  book,  or  on  record  is  insufficient,  1  not  appear  the  commitment  was  of  record,  the 

Keb.  375, 775.    Sec  also  2  Rol.  Ab.  681,  pi.  4. — 2  declaration  was  held  ill.    In  thai  case  the  commit- 

Keb.  384.— Salk.  90.  ment  was  by  a  siuslo  judge.    In  another  case,  in 

(v)  Let  the  judgment  bo  stated  so  as  to  agree  3  B.  &  Pul.  463,  which  was  an^aotion  fpr  an  escape 

in  substance  wnh  tnat  recovered  \  see  the  notes  as  on  final  process,  the  declaration  averred  that  the 

to  the  mode  of  stating  it,  and  what  a  variance,  an-  party  was  by  habeas  corpus  broogfat  before  a 

te,  417,  n.  Judge  of  the  King's  Bench  and  by  him  committed 

(x)  If  the  judgment  was  on  one  count  only,  as  to  the  custody  of  the  marshal,  "  as  by  the  said 

where  there  has  been  a  reference  to  the  master,  writ  of  habeas  corpus^  and  the  said  commitment 

say,  "promise   and  undertaking."    5  B.  &  Cres.  thereon,  now  remaining  in  the  gaid  court  more 

380.-8  D.  &  R.  98,  S.  C.  fully  appears ;"  and  it  was  there  decided,  that  ev- 

(v)  There  is  no  occasion  to  refer  to  the  record  idcnce  of  a  commitment  by  a  Judge  of  that  court, 

of  ui«  judgment,  ante,  417,  note.  but  not  filed  of  record,  would  not  aopport  the  ao- 

{x)  As  to  the  meaning  of  the  word  ihereup<mt  tion  ;  and  secondly,  that  the  allegation,  although 

see  4  Bar.  &  Cres.  384.    This  is  to  be  according  unnecessary,  must  be  proved  aa  laid.    In  2  J.  B. 

to  the  language  of  the  entry  of  the  comrnittUurt  Moore,  561.    8  Taunt.  612,  S.  C.  in  an  action 

for  which  see  lldd's  Prac.  Forms,  6th  edit.  135.  against  the  warden  for  an  escape  on  a  commitment 

The  above  (brm  would,  it  should  seem,  be  equally  by  habeas  corpus^  the  declaratim  referred  to  the 

applicable  whether  the  party  were  brought  up  by  commitment  but  not  to  its  record,  the  plaintiff 

haoeas  or  not.  amended  the  declaration  on  a  special  demurrer, 

(a)  There  appears  considerable   confusion  in  for  not  referring  to  the  record  of  tno  commiunent. 

the  authorities  relative  to  the  necessity  of  referring  It  is  always  safest  and  best  therefore  to  refer  to 

to  the  record  of  the  commitment.    It  seems,  how-  the  record  of  the  commitment, 

ever,  that  inasmuch  as  a  commitment  in  execution  It  is   clear  there  is  no  necessity  to  refer  to  the 

ought  to  be  (2  B.  &  Cres.  342— <3  D.  &  R.  597,  record  of  a  commitment  in  the  King's  Bench,  by 

B.C. — 2  St.ra.  1215 — S  Burr.     1841)  entered  of  Aa6«a*  or  otherwise  or.  m^ne  process^  for  there 

record  on  the  judgment-roll,  and  inasmuch  as  such  can  be  no  such  record.    5  East,  440.    2  M.  &  8. 

commitment  im  as  much  the  foundation  of  the  ac-  202  ;  and  sec  al«o  1  Saund.  39,  n.  4.    Howeverv 

tion  ae  the  escape  itself,  (per  Chambre,  J.  3  B.  a  reference  to  the  record  would  not  prejudice,  and 

&  P.  46))  there  ought  to  be  an  averment  refer-  might  be  proved  by  production  of  the  habeas  and 

ring  to  the  record  ot  such  commitment,  otherwise  commitment  from  the  clerk  of  the  papers,  for  they 

the  declaration  would  be  bad  on  special  demurrer,  are  proceedings  quasi  of  record,  id.    3  Y.  ft  Jer- 

In  %  J.  B.  Moore,  661.— 8  Taunt.  612,  S.  C.  in  an  vi?,  104. 
action  for  an  escape  against  the  warden,  on  a  com- 
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marahal  of  the  said  Marshalsea  as  aforesaidy  aAerwards,  to  wit,  on,  fcc*  (Mc 
day  of  eicap€^  or  abaul  t/,)  at»  d&c.  (vanu)  freely  and  voluntartlyX6)  suffered 
and  permitted  the  said  £•  F.  to  escape  aad  go  at  large  oat  of  the  said  prisos 
and  out  of  the  said  custody  of  the  said  defendant,  wheresoever  the  said  £.  F. 
would,  without  restraint,  and  without  the  license,  and  against  the  will  of  the  said 
plaintiff,  be  the  said  plaintiff  then  and  still  being  wholly  unpaid  and  unsatisfied  hki 
said  damages  {or  debt  and  damages^  if  in  debU)  and  every  part  thereof,  and  the 
said  judgment  then  and  still  being  in  force  and  effect  wholly  unpaid  and  unsat- 
isfied, by  reason  whereof  an  action  hath  accrued  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defendant  the  said  sum  of  jf—  parcel  of  the  said 
vam  above  demanded*— [A[wo«^  6e  prudtnt  io  add  the  following  general  cotmt] 

A  geaartl         And  whereas  also  the  said  E.  F.  before  and  at  the  time  of  the  escape  hereii>- 
ftgaiast  the    after  mentioned,  was  in  custody  of  the  said  defendant,  as  marshal  of  the  Mar- 
^S^J^i^I^   shalsea  of  our  said  lord  the  king,  before  the  king  himself,,  in  execution  at  the 
of  a.prao-    gujt  of  the  said  plamtifi^  for  the  sum  of  [j^lOO],  upon  and  by  virtue  of  a  certaio 
cntmifrjL     judgment(d)  for  that  sum  before  then,  to  wit,  in  [Michaelmas]  Term,  in  the 
[first]  year  of  the  reign  of  our  said  lord  the  now  king,  recovered  by  the  said 
plaintiff,  against  the  said  £•  F.  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster  aforesaid,  and  which  last-mentioned  judgment 
ften  was  and  still  is  in  full  force  and  effect,,  not  in  any  respect  reversed,  annull- 
ed, paid  ofi^  satisfied^  discharged^  or  made  void»  as  by  the  record  and  proceed- 
ings thereof  still  remaining  in  the  said  court  of  our  said  k>rd  the  king,  before 
the  king  himself^  at  Westminster  aforesaid,  will  more  fully  appear.     And  the 
said  £•  F.  so  being  in  custody  of  the  said  defendant  as  such  marshal  as  afore- 
said, in  execution  at  the  suit  of  the  said  plaintiff,  for  the  said  last-mentioned 
sum  of  money,  the  said  defendant  not  regarding  the  duty  of  his  ofiice  eT  mar- 
shal aforesaid^  but  contriving  and  intending  to  injure  and  aggrieve  the  said 

plaintiff,  afterwards,  to  wit,  on  the  said day  of {day  of  escape^  or  ah<mi 

it)  in aforesaid,  to  wit,  at,  &c.  (eefitie)  aforesaid,  freely  and  voluntarily 

suffered  and  permitted  the  said  £•  F.  to  escape  and  go  at  large  out  of  the  said 
prison,  and  out  of  the  custody  of  him  the  said  defendant,  so  being  such  mar- 
shal as  aforesaid,  wheresoever  he  the  said  £.  F.  would^  without  restraint^  and 
without  the  license  or  consent,  and  against  ^e  will  of  the  said  plaintiff,  he  the  said 
plaintiff  being  then  and  still  wholly  unpaid  and  unsatisfied,  the  said  last-mentioned 
sum  of  money,. and  the  said  last-mentioned  judgment,  being  then  and  still  m  full 
force  and  effect,  not  in  any  respect  reversed,  annulled,  paid  off,  satisfied,  dis- 
charged, or  made  void,  whereby  an  action  hath  accrued  to  the  said  plaintiff,  to 
demand  and  have  of  and  frona  the  said  defendant,  the  said  sum  of  ;f  100,.  resi- 
due of  the  said  sum  of  money  above  demanded.  Tet,  d&c. — [«^dd  the  ueual 
ireeickf  ^c.  asante^  3S7,  and  conclude  with  the  xisual  prayer  of  relief  thus :] — 
To  the  damage  of  the  said  plaintiff  of  <£ — ,  and  therefore  he  prays  relief,  &c. 

Pledges^  dccc. 

(6)  ITnder  a  count  lor  a  voIonUrji  escape,  a  events,  MiOce  after  verdict:  but  4[tc<ry  whether 

negbsent  escape  mav  be  pren  in  evidence.— «  T.  the  omismon  to  state  the  moae  in  wnich  the  partv 

R.  lis.    See  the  6nn,  Lil.  fint.  166  ;  ante,  418,  caaa  into  defendant's  custody,  would  not  be  USk 

where  these  words  are  omitted.  on  deaMirrer. 

(f)  k  should  seem  that  this  feaera)  count,  which       {d)  As  to  tho  itmUmeni  of  the  judgment,  ••• 

kan  of  late  been  adopted  in  practice,  woulo,  at  aO  ante,  417)  note. 
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For  (hat  whereas  the  said  plaintiff,  heretofore,  to  wit,  in Term,  in  the        ^^ 

—  year  of  the  reigu  of  our  lord  the  now  king,  in  the  court  of  our  said  lord  AgauiBt 
the  king,  before  the  Right  Hon.  Sir.  R.  D.  knight,  and  his  companions,  then  his  eK«pe  of 
majesty's  justices  of  the  court  of  our  said  lord  the  king  of  the  Bench  at  West*  ^bamMi  ia 
minster,  in  the  county  of  Middlesex,  by  the  consideration  and  judgment(e)  of  executioiioii 
the  same  court,  recovered  against  one  J.  T.  £ —  which  were  adjudged  to  the  i^.P^remoir^ 
said  plaintiff  for  his  damages  by  him  sustained,  as  well  on  occasion  of  the  non-  ^.^^emr 
performing  of  a  certain  promise  and  undertaking  [or  **  promises  and  undertak-  ^'^q^S^SI 
ings,''  if  the  judgment  Vfl«  on  mare  than  one  eotfiit,  and  if  the  judgment  toot  in  cotts  iaar^ 
debt^  state  it  at  anie,  417,]  before  then  made  by  the  said  J.  T.  to  the  said  plain-  '^' 
tiff,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  J.  T.  was  convicted,  as  by  the  record  and  proceedings  thereof 
which  were  afterwards  removed  by  a  certain  writ  of  error  into  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  for  certain  alleged  causes  of  error,  and  are 
there  now  remaining,  fully  appears ;  and  afterwards,  that  is  to  say,  in  — 

Term,  in  the year  of  the  reign  aforesaid,  such  proceedingsw  ere  had  upon 

the  said  writ  of  error  in  the  said  court  of  our  saic^  lord  the  king  before  the  kmg 
himself,  that  it  was  in  that  Term  considered  and  adjudged  in  and  by  the 
said  court  of  our  said  lord  the  king'  before  the  king  himself,  that  there  was 
no  error  either  in  the  record  and  proceedings  aforesaid,  or  in  the  giving  of  the 
judgment  aforesaid,  and  that  the  judgment  aforesaid,  in  form  aforesaid,  should 
be  in  all  things  afiirmed,  and  should  stand  in  full  force  and  efiect,  and  that  the 
said  plaintiff  should  recover  against  the  said  J.  T»  as  well  his  damages  afore- 
said,  as  also  £^^  which  in  and  by  the  said  court  of  our  said  lord  the  king,  before 
the  king^  himself,  were  adjudged  to  the  said  plaintiff,  at  his  request  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  for  his  damages,  costs* 
and  charges,  which  he  had  sustained  and  expended  by  reason  of  the  delay 
of  the  execution  of  the  judgment  aforesaid,  on  pretence  of  the  prosecution 
of  the  said  writ  of  error,  which  said  damages,  costs,  and  charges,  in  the  whole 
amount  to  £ — ,  and  that  the  said  plaintiff  should  have  execution  thereof,  where- 
of the  said  J.  T»  was  also  convicted,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, at  .Westminster,  will  more  fully  and  at  large  appear*  And  such  proceed- 
ings were  thereupon  had,  that  afterwards,  to  wit,  on,  &c.  {day  of  commitment) 

and  in  —  Term,  in  the year  of  the  reign  aforesaid,  the  said  J.  Y.  then 

being  a  prisoner  in  the  custody  of  the  defendant,  as  such  marshal  of  the  Mar- 
ahalsea  as  aforesaid,  and  being  present  in  the  said  court  of  our  said  lord  the 
now  king,  before  the  king  himself,  at,  &c.  in  his  proper  person  was,  in  and 
by  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  the  pray- 
er of  the  said  plaintiff,  committed  to  the  custody  of  the  said  defendant,  then  be- 
ing marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself, 
in  execution  for  the  said  sum  of;^ —  the  damages,  costs,  and  charges  aforesaid, 
so  recovered  as  aforesaid,  there  to  remain,  until  the  said  J.  Y.  should  satisfy 
the  said  plaintiff  the  said  damages,  costs,  and  charges.  By  virtue  of  which 
said  commitment  the  said  defendant  so  being  such  marshal  as  aforesaid*  kept 

(«)  As  to  the  Btateaient  of  the  judgment,  see  tote,  417,  nott$. 
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and  detained  the  said  J.  Y.  in  his  custody  in  execution  for  the  dnmnges  atbre- 
said)  at  the  suit  of  the  said  plaintiff  until  the  said  defendant  so  being  such  mar- 
shal as  aforesaid,  not  regarding  the  duty  of  his  said  office  as  marshal  of  the  Mar- 
shalsea  as  aforesaid,  aQerwards,  to  wit,  on,  &c.  (day  of  escape^  or  about  it^)  at, 
iLC,  {venue)  aforesaid,  freely  and  voluntarily  suffered  and  permitted  the  said  J. 
Y.  to  escape  and  go  at  large  out  of  the  said  prison,  and  out  of  the  said  cus- 
tody of  the  said  defendant  wheresoever  the  said  J.  H.  would,  without  restraint, 
and  with  the  license  and  against  the  will  of  the  said  plaintiff,  the  said  plaintiff 
then  and  still  being  wholly  unpaid  and  unsatisfied  the  said  sura  of  £ — ,  so  re* 
covered  as  aforesaid,  and  every  part  thereof,  and  the  said  judgment  then  and 
still  being  in  full  force  and  efiect  wholly  unpaid  and  unsatisfied,  by  reason 
whereof  an  action  hath  accrued,  6lc, — [Conclude  as  usual.  It  may  be  as  tcell 
to  insert  a  general  count,  as  ante^  420  b,] 

[  *421  ]       *[Commence  as  ante^  31.] — For  that  whereas  the  said  plaintiff  heretofore,  to 

SiIidcQ*of*'  ^**» '"  *^®  Terra  of in  the  1st  year  of  the  reign  of  our  lord  the  now  king, 

Fleet  for  ea-  \^  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster, 

prisoner  re-  in  the  county  of  Middlesex,  by  the  consideration  and  judgment(o^)  of  the  said 

h^as^eor-  court,  recovered  against  one  G.  H.  a  certain  sum  of  £ —  which  in  and  by  the 

ptM  from  the  g^{^  court  wss  adjudged  to  the  said  plaintiff  for  his  damages,  [or  if  in  debi  stafe 

tody  to  the    the  judgment,  OS  an/e,  417,]  which  he  has  sustained,  as  well  by  reason  of 

orieinaUc-    the  non-performsttce  of  certain    proraises  and  undertakings  by   him    before 

tionmK.B.  jj^^q  made  to  the  said  plaintiff,  as  for  his  costs  and  charges  by  hira  about 

faiB  suit  in  that  behalf  expended,  whereof  the  said  6.  H.  was  convicted(A). 

[  *422  ]  And  the  said  plaintiff  in  fact  further  saith(t),  *that  the  said  G.  H.  aflerwards, 

to  wit,  on  the,  6lc,  {day  of  commitment)  was,  by  virtue  of  his  majesty's  writ  of 

habeas  corpus  cum  causd,  issuing  out  of  the  court  of  our  said  lord  the  king,  of 

(/)  Seeolher  forixiB  Heme,  89. — Lil.  Ent.  156.  directed  to  the  •heriff  <if  M.  by  which  Maid  writ 

— 2  Mod.  Ent.  400.  tit.  Escapee.    6  Went.  222  to  our  eaid  lord  the  king  commanded  tlie  said  she- 

2SS.  7  Id.  603  to  509;  and  ante,  416.— Formerly  a  riff^  thai  he  should  take  the  said  O.  H.  if  he 

bU^  could  not  bo  filed  against  the  warden   of  the  should  be  found  in  his  the  said  sheriff^  baUi" 

Fleet  in  vacation,  6  Taunt.  347. — 2  Mai^sh.  49,  S.  wicky  and  safely  keep  him,  €0  that  he  might  have 

C.— 6  Taunt.  362. — 2  Marsh.  54,  S.  C. ;  but  now  his  body  before  our  said  lord  Ute  In'n^,  on,  ^. 

it  may,  by  the  59  Goo.  3.  c.  64.    See  2  B.  &  B.  to  satisfy  the  said  plaintiff  in  the  said  sum  of 

61,  and  form  of  comnutment,  ante,  31.— Debt  lies  .— ^.  which  Vie  saui  plmntiff  had   recovered 

for  an  escape  against  the  warden  of  the  JFleet^  as  against  the  said  G.  H.  for  hu  damages  afore* 

superior,  the  granted  for  lifu  being  insufficient,  2  saidf   and   that  the  saui  sheriff   should  have 

Mod.  119.  Com.  Dij^.  tit.  JEscape^B.S.    As  to  there  and  then  that  writ,*  widen  said  writ  after^ 

the  Declaration,  see  2  Mod.  Bnt.  297.    If  a  pris-  wards^  and  btfore  the  return  thereof  to  wit^  on, 

oner  be  removed  by  ht^eas  corpus  from  the  King's  ^c.  was  delivered  to  — —  and  <i—  then  beukg 

Bench  to  the  Common  Pleas,  the  plaintiff  need  sheriff  qf  the  said  county  qf  M.  to  be  executed 

not  show  a  process  in  C.  B.  against  the  prisoner  in  due  jorm  cf  law;  by  virtue  of  toAicJk  eaid 

in  an  action  for  an  escape,  2  Sira.  960.    Com.  writ  the  said so  being  sheriff  as  aforeaaid^ 

Dig.  Escape^  C.  afterwards^  and  btfore  the  return  therei^.  to  wit^ 

{g)  How  to  state  the  judgment,  and  what  a  va*  on,  ^c.  at,  ^c.  within  the  bailiwick  qf  the  same 

riance,  see  the  notes,  ante,  41 7.  sheriff,  took  the  said  G.  H.  in  execution  qf  the 

{hy  That  there  ia  no  occasion  to  refer  to  the  re-  scad  damages,  and  kept  and  detained  the  said 

ecM-d  of  the  judgment,  see  ante,  417,  n.  G.  J£.  in  his  euetody,  in  execution  (f^  the  damo' 

(t)  Some  of  the  forms  state  the  capias  here,  and  ges  aforesaid,  at  the  suit  (tf  the  said  plaintiff 

then  the  hcU>eas  corpus,  in  the  following  manner  :  J^om  thence  until  the  said  (r.  H.  qfterwarde,  So 

*^**  And  the  said  plaintiff,  for  having  execution  vnt,  on,  ^.  by  virtue  of  his  majesty's  writ  if 

if  the  said  judgment,  afterwards,  to  toit,  on,  ^.  habeas  corpus  cum  causa,  btfore  then  eued  out  qf 

tn Term  sued  and  prosecuted  out  of  the  said  the  court  of  our  said  lord  the  king  qf  .the  bench 

court  <ff  OUT  said  lord  the  kin^,  before  the  king  here,  agatntt  the  said  G,  H.  directed,  4^,  and 
kimselfattV,  aforesaid,' his  said  majest^^s  writ  ^   retumtwe,  4^.  was  brought  before,  ^."    See 

capias  ad  satisfaciendum  upon  the  said  judgment,  1  Wentw.231. 


*  As  to  the  statement  of  levying  expense,  &c.  ante,  418,  note. 
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the  bench  here,  to  wit,  at  Westminster  aforesaid,  directed  to  the  sheriff  of  [Mid-  *■*>" 
dlesex,]  (who  had  heretofore  taken  the  said  G.  H.  by  his  body,  by  virtue  of  bis 
majesty's  writ  of  capias  ad  satisfacitndum^  at  the  suit  of  the  said  plaintiff  on 
the  aforesaid  judgment,  for  the  damages  aforesaid,  indorsed  to  levy  the  whole 
of  the  said  sum  of  £ — (k)  and  who  then  had  the  said  G.  H.  in  his  custody, 
by  virtue  of  the  said  hst-mentioned  writ)  and  returnable,  before  the  justices  of 

our  said  lord  the  king,  at  Westminster,  on by  the  said  sheriff  brought 

up  before  the  honorable  Sir knt.  then  one  of  the  justices  of  our  said 

lord  the  ^king  of  the  bench  here,  to  wit,  at  Westminster  aforesaid,  in  and 
by  the  return  of  the  said  writ  of  habeas  corpus  cum  cansd^  the  said  G.  H.  was 
then  and  there,  by  the  said  sheriff,  charged,  (amongst  other  things)  with  the  said 
writ  of  capias  ad  saHsfaciendum ;  and  thereupon  the  said  G.  H.  was  then  and 

there,  by  the  said  Sir — —  so  being  such  justice  as  aforesaid,  (the  said 

G.  H.  then  and  there  being  before  the  said  justice  on  the  occasion  aforesaid) 
committed  to  the  cui^tody  of  the  warden  of  his  majesty's  prison  of  the  Fleets 
charged  (among  other  things)  in  executten  for  the  said  sum  of  £ —  so  indorsed 
on  the  said  last^mentioned  writ  as  aforesaid,  as  by  the  record(/)  of  the  said  writ 
o£  habeas  corpus  cvm  causa,  and  the  return  thereof,  and  the  aforesaid  commit- 
ment thereupon,  remaining  in  the  said  court  of  our  said  lord  the  king  of  the 
bench,  more  fully  and  at  large  appears.  By  virtue  of  which  commitment  the 
said  defendant  *  who  before,  and  at  the  time  of  the  said  commitment,  was,  and 
ever  since  hath  been,  and  still  is,  warden  of  his  majesty's  prison  of  the  Fleets 
on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  received  and  had  the  said  G. 
H.  in  his  custody  in  the  said  prison,  in  execution  for  the  said  sum  of  money  so 
indorsed  on  the  said  writ  of  capias  ad  satisfaciendum,  at  the  suit  of  the  said 
plaintiff,  and  there  kept  and  detained  him  in  his  custody  so  in  execution  for  the 
said  sum,  until  he  the  said  defendant,  so  being  warden  of  the  *said  prison  of  [  «423  ] 
the  Fleet  as  aforesaid,  not  regarding  the  duty  of  his  said  office  of  warden  of 
the  said  prison,  aAerwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  Sue. 
(venw)  wrongfully,  and  unlawfully,  and  unjustly,  without  the  leave  or  license  of 
the  said  plaintiff^  and  against  his  will,  suffered  and  permitted  the  said  G.  H.  to 
escape  and  go  at  large  from  and  out  of  the  said  prison,  and  the  custody  of  the 
said  defendant,  then  and  still  being  warden  of  the  said  prison,  he  the  said 
plaintiff  then  and  still  being  wholly  unsatisfied  his  said  damages,  [or,  if  the 
judgment  was  in  dehi,  say  "  debt  and  damages,"]  and  every  part  thereof;  by 
reason  of  which  said  premises  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have,  of  and  from  the  said  defendant,  so  being  warden  of  the  said 
prison  of  the  Fleet,  the  said  sum  of  £ —  above  demanded.  Yet  the  said,  &c. 
— [Conclude  as  usucU,  as  ante,  387,  and  add  a  general  count  like  the  one  anle^ 
420  6,  mutatis  mutandis.] 

For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  in Term,  (term  of  5j[|j^^«* 

judgment)  in  the year  of  the  reign  of  our  lord   the  now  king,  before  Sir  Heei  for  an 

knt.  and  his  companions,  then  hicj  majesty's  justices  of  the  court  of  ^j,er«  orig- 
inal action 
in  C.  P.,  and 
(A)  At  to  th«  stattment  of  levying  expense*,        (0  As  to  che  neceuaity  of  this,  eee  ante,  420, 

Ice.  lee  ante,  416  n.  note  {y). 
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^^       our  said  lord  (he  king,  of  the  bench  at  Weatmiiiater,  in  the  countj  of  Middlesex, 
moner       bj  the  eoosideratioD  and  jiidgmeDt(iii)  of  the  same  eoart,  recovered  against  one 
^^\^     G.  H.  £—  which  were  adjudged  to  the  said  plaintiff  for  his  damages,  [or.  tf  m 
court  and      dehU  sMe  the  jttdgmmlf  at  ante^  417,]  bj  him  sustained,  as  well  on  occasion 
ted.         '    of  the  not  performing  certain  promises  and  undertakings  before  then  made  by 
the  said  6.  H.  to  the  said  plaintiff,  as  for  his  costs  and  chaiges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  G.  H.  was  convicted(ii). 
And  the  said  plaintiff  in  fact  sajs,  that  thereupon,  afterwards  to  wit,  on,  &c. 
(day  of  commitment)  in  -— —  Term  last  past,4he  said  G.  H.  then  being  in  the 
custody  of  the  said  defendant,  then  and  from  thenceforth  hitherto  (being  warden 
of  his  majesty's  prison  of  the  Fleetf)  he  the  said  G.  H.  was  brought  to  the  bar 
of  the  court  aforesaid,  by  the  said  defendant,  then  warden  of  the  prison  of  the 
Fleet  aforesaid,  by  virtue  of  his  majesty's  writ  of  habeae  eorfmtt  before  then  is- 
r  »424  ]  sued  out  of  the  said  court,  directed  to  the  said  warden ;  and  ^thereupon  the 
said  G.  H.  at  the  request  of  the  said  plaintiff  was  by  the  same  court  then  and 
there  committed  to  the  said  prison  in  eiecution  for  the  said  damages,  [or,  if  in 
de6l,  $ay  **  debt  and  damages,"]  as  by  the  record  of  the  said  commitment,  re- 
maining in  the  said  court  more  fully  and  at  large  appears.     By  virtue  of  whidi 
commitment,  dec— [Proceed  as  in  the  laet  precedent^  from  tke  aateriak  to  the 
end%  and  add  another  general  count,  like  the  one  oiile,  420  6,  mutatis  mutandis.] 


o»  i>«w  IV.  ON  SPECIALTIES. 

POLL. 

I.  Ok  Dkbos-Po!.!:.. 

wherabVr^        For  that  whereas  in  the  life-time  of  the  said  L.  F.  to  wit,  on,  &c.  at,  d&c. 
tMtator  ap-  (venue)  by  a  certain  deed-poll  then  and  there  made  by  the  said  L»  F.  in  his 
jooor.  to  be  life-time,  bearing  date  the  day  and  year  aforesaid,  sealed  with  his  seal,  and  to 
pli^t^on^  the  court  of  our  said  lord  the  king  now  here  shown,  the  said  L.  F.  did,  for  the 
^^d^^th/  ^  P>^vi^i<>°  ^^  relief  of  the  said  J.  H.  in  such  deed-poll  described  as  the  only  son 
of  E.  H.  deceased,  his  (the  said  L.  F.'s)  aunt's  son,  and  first  cousin,  thereby 
grant,  assign,  and  deliver  over  unto  him  (the  said  plaintiff)  the  sum  of  j^5000  ster- 
ling, good  and  lawful  money  of  Great  Britain,  immediately  after  he  the  said 
plaintiff  attained  the  age  of  twenty-one  years,  for  and  in  consideration  of  the  love 
and  affection  he  (the  said  L.  F.)  always  bore  for  the  said  E.  U.  his  father, 
and  in  consideration  of  the  several  services  he  (the  said  E.  H.)  had  theretofore 
rendered  him  in  his  lifcTtime  ;  and  the  said  L.  F.  thereby  then  and  there  de- 
clared that  the  said  sum  of  J^5000  so  granted,  should  and  might  be  recovered 
from  and  off  all  or  any  part  of  his  (the  said  L.  F.'s)  estates,  lands,  premises, 
goods,  chattels,  and  so  forth,  wherever  the  same  might  be  situated,  for  the  sole 
use  and  behoof  of  the  said  J.  H. ;  and  the  said  L.  F.  thereby  declared  that 

{m)  As  to  the  itatoment  of  the  judgment,  end       (o)  This  wu  the  declaration  in  HodneU  afainsl 
what  a  Tariance,  sea  ante,  417,  note.  Foreman,  in  which  plaintilf  recorered  a  verdict, 


(n)  Thai  there  is  no  occasion  to  refer  to  the  re-    and  which  was  settled  hy  an  enunent  hUTi8ler,A. 
cord  of  the  judgment,  see  ante,  417  a,  n.  (I) .  D.  1815. 
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the  said  £6000^  or  any  part  tbereof,  or  the  interest  or  inteiesta  thereopon  aria*  o^  dckdi- 
ing,  or  which  might  thereafter  at  anj  tine  arise  or  grow  due,  should  not*  upon 
anj  pretext,  extend  or  be  granted  to  anj  other  person  or  persons  *after  the  de-  [  *435  ] 
cease  of  him  the  said  John  Hodnett,  wherever  the  same  might  happen  to  be  ; 
but  that  the  aforesaid  grant  of  ;fdO00  should  be  prudently  and  carefully  appro- 
priated for  the  said  John  Hodnett,  excluding  heirs,  assigns,  or  survivors  of 
any  description  whatsoever,  and  in  case  of  his  (the  said  Luke  Foreman's)  de« 
cease  at  any  time  before  the  said  John  Hodnett  should  attain  the  aforesaid  age 
of  twenty*one  years,  that  then  and  in  such  case  it  diould  and  might  be  lawful 
for  him  the  said  John  Hodnett,  or  his  lawful  attorney  nominated,  to  enter  upon 
and  recover  the  said  sum  as  thereinbefore  recited,  in  any  of  his  Majesty^s 
courts  in  Great  Britain,  as  counsel  learned  in  the  law  should  direct,  or  advise  or 
devise ;  and  the  said  Luke  Foreman  did  thereby  nominate,  constitute,  and  ap- 
point John  Barry,  uncle  of  the  said  John  Hodnett,  to  be  principal  guardian  and 
trustee  to  him,  in  the  economy  and  necessary  arrangement  of  the  aforesaid  grant 
of  ;^5000,  but  without  any  claim  or  demand  upon  any  part  of  the  same ;  as  in  and 
by  the  said  deed-poll,  reference  being  thereunto  had,  will  appear :  And  the  said 
John  Hodnett  in  fact  saith,  that  afterwards,  to  wit,  on,  d2>c.(p)  at,  &c.  afore- 
said, he  the  said  John  Hodnett  attained  the  age  of  twenty-one  years,  whereof 
the  said  Foreman  in  his  life-time,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  atf 
dZ'C.  aforesaid,  had  notice ;  yet  neither  the  said  L.  F.  in  his  life-time,  nor  the 
said  Mary,  James,  and  John  Chandler,  executrix  and  executors  as  aforesaid, 
since  his  decease,  hath  or  have  (although  often  severally  requested  so  to  do), 
paid  the  said  sum  of  ^6000  or  any  part  thereof,  to  the  said  John  Hodnett,  and, 
on  the  contrary  thereof,  after  the  said  John  Hodnett  so  became  of  age,  and 
after  the  death  of  the  said  Luke  Foreman,  to  wit,  on,  d&c.  at,  &c.  aforesaid, 
the  said  sum  of  J&5000,  together  with  a  ftirther  large  sum  of  money,  to  wit, 
the  further  sum  of  i£786,  for  interest  thereon,  making  together  the  sum  of 
jf  6786  became,  and  was  and  still  is  in  arrear  and  unpaid  to  the  said  J.  H*  con« 
trary  to  the  form  and  effect  of  the  said  deed-poll,  to  wit,  at,  &c.  aforesaid, 
whereby  an  action  hath  accrued  to  the  said  J.  H.  to  demand  and  have  of  and 
from  the  said  M.  J.  and  J.  C.  as  exeeutrix  and  executors  as  aforesaid,  the  said 
sum  of  £d7&5  above  demanded,  yet  the  said  M.  J.  and  J.  C.  executrix  and  ex- 
ecutors as  aforesaid,  hath  not,  nor  hath  either  of  them  (^although  often  request-  [  ^426  ] 
ed  so  to  do)  paid  the  said  sum  of  £67S6  above  -demanded,  or  any  part  thereoff 
to  the  said  J.  H.  but  have,  and  each  of  them  hath»  hitherto  wholly  ne|^ted 
and  reftised,  and  they  still  neglect  and  refuse,  and  each  of  them  neglects  and 
refuses  so  to  do ;  to  the  damage  of  the  said  John  Hodnett  of  ;^10(K),  and 
therefore  he  brings  his  suit,  d&c. 


U.    ON  CHARTER-PARTIES.  ch^Sltsh- 

pAmrr. 

For  that  whereas  heretofore,  to  wit,  on,  d&c.  {date  of  ekarUr'pmiy)  to  wit,    ^X  o^«r 


fp)  ThM  ihoold  be  Um  tni«  date  of  Um  pltintiff't  oonisg  of  afei  from  wUcb  dito  only  tho  bu 
torettwoald  be  calculatod. 


firinahter,  lor 
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^^  ^       atf  d&c.  (tenue)  by  a  certain  charter-party  of  aiTreightment,  then  and  there  made 

CH  AJRH  Bit*  ^^ 

PARTv.     between  the  said  plaintifTs,  by  the  name  and  description  of  Messrs.  A.  B.  and 


penaltv  in-    £.  F.  therein  described  as  the  owners  of  the  good  ship  or  vessel  called  the 

currcd,  by  *  -n    f-r  x      /»    i       i        %  f 

not  loading    (wfaereof  £.  H^  was  then  master),  of  the  burden  of tons  or  thereabouts, 

andnoMmy-  ^^®°  ^"  ^^®  River  Tyne,  of  the  one  part,  and  the  said  defendant,  therein  de- 
ing  freight  scribed  as  the  freighter  of  the  said  ship,  of  the  other  part ;  (one  part  of  which 
said  charter-party,  sealed  with  the  seal  of  the  said  defendant,  the  said  plaintifis 
now  bring  here  into  court,  the  date  whereof  is  a  certain  day  and  year  therein 
named,  to  wit,  the  same  day  and  year  aforesaid,  the  said  plaintifTs  [here  set  otU  Ihe 
charltT'pariy  in  ihe  past  tense^  thus  :]  let  the  said  ship  to  freight  for  one  voyage, 
from  the  Island  of  St.  Michael's  to  the  ports  ofi  du:.  optional  to  the  afireigbter  or 
his  agent,  with  liberty  to  take  on  board  a  cargo  of  coals  and  goods,  and  deliver 
them  in  her  way  to  •  ■■  ;  and  the  said  defendant  hired  the  same  in  manner 
and  form  therein  mentioned,  to  wit,  that  the  said  ship  then  was,  and  should, 
during  the  said  intended  voyage,  be  at  the  expense  of  the  said  plaintiffs,  the  said 
owners,  kept  staunch,  tight,  and  strong,  well  manned,  victualled,  tackled,  and 
[  *427  ]  provided,  *in  every  respect  fit  for  merchant's  service,  and  particularly  for  per- 
forming such  intended  voyage  (the  dangers  and  perils  of  the  seas,  restraints  of 
princes  and  rulers,  fire  and  enemies,  during  the  same,  always  excepted)  ;  and 
also  that  the  said  6.  H.  with  the  said  ship,  after  she  delivered  her  cargo  of 
coals  and  goods,  should,  with  the  first  opportunity  of  wind  and  weather,  pro- 
ceed directly  for ,  and,  on  her  arrival  there,  to  receive  on  board  a  full  and 

complete  cargo  of  fruit,  in  common-sized  boxes,  at  such  convenient  place  or 
places  where  the  said  ship  and  cargo  might  safely  come ;  and  also  that  the  said 

ship  should,  for  her  loading  at and  delivering  at lay  the  full  space  of 

twenty  working  days,  if  required,  and  so  to  end  the  said  intended  voyage  ;  in 
consideration  of  which  the  said  defendant  did  agree,  not  only  to  load  and  put 
on  board  the  said  ship  the  said  cargo  of  fruits  as  aforesaid,  and  to  receive  or 

cause  the  same  to  be  received  from  on  board  her,  at or at  the  option 

of  the  said  defendant,  and  that  within  the  days  and  time  limited  for  her  loading 
and  discharging  as  aforesaid,  but  also  should  and  would  pay,  or  cause  to  be  paid, 

unto  the  said  plaintiffs  or  their  assigns,  on  the  safe  delivery  of  the  cargo  at 

or  -; —  optional  to  the  said  defendant  or  bis  agent,  half  cash,  and  the  remainder 
by  an  approved  bill  on  London,  at  four  months'  date,  in  full  for  the  freight  and 
hire  of  the  said  ship  for  the  said  voyage,  at  and  after  the  rate  of  £ —  sterling 
per  ton,  of  twenty  common-sized  boxes  of  fruit,  and  in  proportion  for  any  leas 
quantity  than  a  ton.  It  was  understood,  in  the  stowing  of  the  cargo,  a  well-hole 
of  two  feet  square  was  to  be  kept  open,  from  the  keels  on  to  the  deck,  oppo- 
site each  hatchway,  for  the  purpose  of  airing  the  fruit,  and  that  the  boxes  must 
be  stowed  on  their  bottoms,  and  not  their  ends,  nor  edge-ways,  together  with 
the  sum  of  four  guineas  per  day,  to  be  paid  day  by  day  as  the  same  should 
grow  due,  for  every  day  of  the  ship's  detention  over  and  above  the  days  and 
time  limited  for  her  loading  and  discharging  as  aforesaid ;  as  abo  ^10  per 

iq)  See  other  forms,  7  Wentw.27^  29,  34 ;  and  %  Stra.  1089,  S.  C— The  plaintiff  has  his  option 

those  in  Assumpsit,  ante,  2S1  ;  and  in  Coveoanl,  of  proceeding  for  the  nenalty,  or  on  the  covenant 

post,  528.    Debt  lies  upon  a  charter-party,  if  the  which  defendant  has  broken,  IS  East,  S43.    It  is 

9um  demanded  is  ascertained  thereby,  or  it  su^  in  some  respects  more  advisable  to  sue  in  debt,  oa 

ficiently  appears  how  much  is  due,^Andr.  156.—  account  of  being  abU  to  ioMft  Ch«  oonmon  counts. 
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cent,  on  the  ninouot  of  the  abore  specified  freight,  in  lieu  of  alt  port-charges   chaiitxii- 
and  pilotage  ;  and  for  the  true  periformance  thereof,  each  of  the  said  parties      rAmrr. 
bound  himself,  his  executors,  administrators,  and  assigns,  reciprocally  unto  the 
other,  especially  the  said   plaintifK),  bound   their  said  ship,  her  freight  and 
appurtenances  ;    and  the  said   defendant  the  goods  to  be  loaden  on   board 
her,  each  to  the  other,  in  the  penal  sum  of  ^1000,  firmly  by  the  said  charter- 
party  of  affreightment ;  as  by  the  said  ^charter-party,  reference  being  there-  [  *428  ] 
unto  had  will  more  fully  appear :  And  the  said  plaintiffs  in  fact  say,  that  the 
said  6.  U.  with  the  said  ship  or  vessel  in  the  said  charter-party  mentioned, 

afterwards,  to  wit,  on,  &c.  proceeded  to according  to  the  meaning  and 

effect  of  the  said  charter-party,  and  afterwards,  to  wit,  on,  &c.  aforesaid,  arrived 

at aforesaid,  and  was,  to  wit,  on,  6lc.  last  aforesaid,  ready  and  willing  to 

receive  on  board  the  said  ship  or  vessel  a  cargo  of  fruit,  and  would  have  pro- 
ceeded therewith,  to,  de.c.  according  to  the  meaning  and  effect  of  the  said  char* 
ter-party,  and  the  said  ship  or  vessel  was  then  fit  and  ready  to  receive  on  board 
a  cargo  of  fruit,  according  to  the  meaning  and  effect  of  the  said  charter-party ; 
and  the  said  plaintiffs  were  ready  and  willing  that  the  said  c]yirter-party  should 
be  performed  in  all  things  on  their  part,  according  to  the  meaning  and  effect  of 
the  said  charter-party,  of  which  said  premises  the  said  defendant  afterwards,  to 
wit,  on,  &c.  aforesaid,  at,  d&c*  {venue)  aforesaid,  had  notice ;  yet  the  said  de- 
fendant did  not  nor  would,  load  or  put  on  board  the  said  ship  or  vessel  a  cargo, 
according  to  the  meaning  and  effect  of  the  said  charter-party,  or  any  cargo 
or  part  of  a  cargo  whatever (r),  but  therein  wholly  failed  and  made  default, 
contrary  to  the  form  and  effect  of  the  said  charter-party,  and  the  covenant  of  the 
said  defendant  so  made  in  that  behalf  as  aforesaid  ;  and  the  said  defendant  hath 
not  paid  the  said  plaintiffs  any  freight  for  the  said  voyage,  or  any  port-charges 
or  pilotage  in  respect  thereof;  by  reason  of  which  premises,  the  said  plaintiffs 
have  lost  and  been  deprived  of  the  freight  and  reward,  and  the  port'charges 
and  pilotage,  and  of  great  gains,  profits,  and  emoluments  which  might  and 
otherwise  would  have  become  due  and  payable  to  them  under  and  by  virtue  of 
the  said  charter-party,  amounting  in  the  whole  to  a  large  sum  of  money,  to  witt 
the  sum  of  £ —  to  wit,  at,  &c.  {venue)  by  reason  of  which  said  premises  an 
action  hath  accrued  to  the  said  plaintiffs  to  demand  and  have  of  and  from  de- 
fendant, the  sum  of  £ —  mentioned  in  the  said  charter-party,  parcel  of  the  said 
sum  of  money  above  demanded. — [Add  counts  for  frtighU  and  for  the  use  and 
hire  of  the  «Atp,  and  the  money  counts^  and  account  stated.] 
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Lofidon^  to  wit. — The  governor  and  company  of  the  London  Assurance  were  ^ftjwt 
summoned  to  answer  A.  B.  of  a  plea  of  debt,  and  thereupon  the  said  plaintiff  miraoM 

by his  attorney,  complains,  for  that  whereas,  heretofore,  to  wit,  on,  &c«  STa  pSSJy 

{date  of  policy)  at,  dtc.  {venue)  by  a  certain  deed-poll,  or  policy  of  assurance,  oBaihip(«), 

if)  8eo  mother  mode  of  •tating  bretdi,  ant«,       (•)  See  tnte,  178,  tnd  ppel,  MS,  641,  in  oofe- 
tfA  228.  naii(4  ao4  other  fi>nii%  7  Wentw.  38,  Ice. 
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IK  ^   ii       made  by  ibe  said  governor  and  company,  and  sealed  with  the 

com  a  I  of  tbe  sBtd  governor  and  company,  and  which  said  deed  or  policy 

of  iDsurance,  sealed  with  the  seal  of  the  said  governor  and  company,  the  said 
plain  tiff*  DO  V  brings  here  into  court,  the  date  whereof  is  a  certain  day  and  yeai 
thereto  mentioned,  the  same  day  and  year  aforesaid,  tbe  said  plaintiff  as  well  in 
bia  own  name,  &c. — [Set  forth  the  policy  verbatim  to  the  end.'} — In  witness 
whereof  tbe  said  London  Assurance  had  caused  their  common  seal  to  be  there- 
unto affixed,  and  the  sum  and  sums  by  them  assured  to  be  therein  under-writ- 
ten, tmder  which  said  deed  or  policy  of  assurance  a  certain  memorandum  was 
then  and  there  written,  whereby  the  said  governor  and  company  declared  the 
said  policy  to  be  free  from  average  on  com,  fish,  salt,  d&c. — [Set  forth  the  tuual 
memorandum  at  the  foot  of  the  policy.] — And  also  a  certain  other  memorandum 
was  then  and  there  written,  whereby  the  said  governor  and  company  declared 
themselves  to  be  content  with  that  assurance  for  J^1400  on  the  whole  ship,  val- 
ued at  that  sum ;  as  by  the  said  deed  or  policy  of  assurance,  and  memoran- 
dum so  made  as  aforesaid,  more  fully  appears.     And  thereupon  the  said  go- 
vernor and  compflltiy  became  insurers  to  the  said  plaintiff  for  the  said  sum  of 
;f  1400,  in  the  said  deed  or  policy  of  assurance  ;  and   the  said  plaintiff  further 
says,  d&c. — [Averments  cu  usual  that  plaintiff  was  inter tsted,  the  ship^s  safety ^ 
departure  and  damage  at  sea,  ^*c.  according  to  the  facts,  and  as  in  the  prece» 
dents  in  assumpsit,  ante,  183  to  208.] — Of  all  which  said  premises  the  said 
governor  and  company,  aAerwards,  to  wit,  on,  &c.  there  had  notice  ;  by  reason 
whereof  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of 
and  from  tbe  said  governor  and  company,  the  said  sum  of  «£1400  so  insured  as 
aforesaid,  parcel  of  the  said  sum  above  demanded.     And  whereas  also,  after 
the  making  of  a  certain  act  of  parliament,  made  and  passed  in  the  6th  year  of 
the  reign  of  his  late  Majesty  King  George  the  First,  to  wit,  on,  &c.  at,  &.c. 
r  »43o  1    {venue)  aforesaid,  *the  said  governor  and  company  became  and  were,  and   still 

are,)indebted  to  the*said  plaintiff  in  a  large  sum  of  money,  to  wit,  the  sum  of  j€ 

of  like  lawful  money,  other  parcel  of  the  said  sum  above  demanded,  and  have 
not  paid  the  same,  according  to  the  said  act,  but  have  hitherto  wholly  neglected 
and  refused  so  to  do,  contrary  to  the  said  Statute,  whereby  an  action  hath    ac- 
crued to  the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  governor 
and  company,  the  said  sum  of  £ —  parcel  of  the  said  sum  above  demanded*  to 
wit,  at,  &c.  (venue)   aforesuid. —  [Then  add  moneu  had  and  received,  acc€>^ni 
stated,  and  breach  in  debt,] 


Second 
count  on  6 
G«o.  1.  c. 
18.  s.  4(1). 
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IV.  ON  LEASES. 


Ml       [Commeneement  in  debt,  as  ante,  384.] — For  that  whereas  the  said  plaintffiT 


(<)  This  form  ic  authorized  by  th«  Statute,  but  money  had  and  received,  may  bo  joined,  and 

it  is  Doi  usnaUr  adopted  in  practice.    S  Marsh,  on  which  in  some  cases  tht$  premium  may  bo 

Insurance,  51»,  601 .  n.  a.  vered,  though  the  loss  may  not ;  and  the  c 

In  cases  where  debt  lies,  it  may  be  frequently  an  account  stated,  would  be  weftil  if  there 

better  to  declare  in  debt  on  the  policy  than  in  co-  adjustment. 
v^nani,  bicavsc  in  the  former  a  count  for  debt,  for 


c<»«jufte 
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keretofbre«  to  wiU  on,  &c.  at,  &c.  (venue)  ^demised  to  the  Aaid  defendant  a  ^'  »▲»•. 
certain  messuage  and  premises,  with  the  appurtenancesCto),  to  have  and  to  bold  ^^^>>"**(*)< 
the  same  to  the  said  defendant  for  a  certain  term  of  years,  to  wit,  for  and  dur- 
ing, and  until  the  full  end  and  term  of  [twenty-one]  years,  then  next  ensuing, 
and  fully  to  be  completed  and  ended,  yielding  and  paying  therefore,  during  the 
said  term,  to  the  said  plaintiff,  the  yearly  rent  of  £ —  of  lawful  money  of  Great 
Britain,  at  the  four  most  usual  feasts  or  days  of  payment  in  the  year,  that  is  to 
say,  on,  d&c.  [as  in  the  indenture]  by  even  and  equal  portions.  By  virtue  of 
which  said  demise,  the  said  defendant  entered  {x)  into  the  said  demised  pre- 
mises, with  the  appurtenances,  and  was  possessed  thereof  from  thenceforth, 
until  and  upon  the  [feast  of  St  Michael  the  Archangel,  A.  D.  1830,]  when(y) 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  the  rent  aforesaid,  for  the 

space  of ending,  on  the  day  and  year  last  aforesaid,  and  then  last  elaps- 

ed(2),  became  and  was  due  and  payable  from  the  said  defendant  to  the  said 
,  plaintiff,  and  still  is  in  arrear  and  unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  (o«- 
nue)  aforesaid.  Whereby  an  action  hath  accrued(a)  to  the  said  plaintiff,  to  de- 
mand and  have  of  and  from  the  said  defendant,  the  sum  of  £ —  parcel  of  the 
said  sum  above  demanded.  And  whereas  also  the  said  defendant  afterwards,  uMMindo<> 
to  wit,  on,  &c.  aforesaid,  to  wit,  at,  &c.  {vmue)  was  indebted,  &c. — [The form  cuptikm(6). 
of  indebitatus  eowit  in  debt^  will  be  (u  ante^  385;  and  the  subject'inatter  of  the 
debt^for  use  and  qccupation^  will  be  as  ante^  41. — Conclude  as  an/e,  387.] 


V.  ON  ANNUITY  DEEDS. 
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[Commencement  in  debl^  as  ante,  3S4,  note,'] — For  that  whereas  heretofore,  OntnaoDii- 

ity  de«d  for 


(if)  Sm  Form,  Piead.  A.  346,  S^^Lil.  Ent. 
185.— Sec  a  form  in  debt  on  the  reddendum  of  a 
leue  for  tithes,  S  Saund.  29S,  and  against  an  ad- 
ministrator on  the  reddendum  in  a  lease  of  lands. 
]  Saund.  1,2.  Also  a  form  in  debt  for  rent  on 
the  reddenaum  of  a  lease  to  commence  in  future, 
1  Saund.  250,  1,  and  another  form  in  debt  for  a 
rant  charce,  or  annuity  against  the  pernors  of  the 
profits,  1  Saund.  276,  282,  note  1.— 1  T.  R.  378.— 
Doagl.  928. 

As  to  debt  on  leases,  stating  the  lease,  see  ante, 
vol.  i.  index,  "  />as«"— 1  Rich.  C.  P.  451,  5.  2 
Rich.  C.  P.  953, 859,  266, 267,  270.  This  action 
cannot  be  supported  by  the  lessor  against  the  les- 
see alter  he  has  accepted  an  assignee  as  his  ten- 
ant, his  remedy  against  the  lessee  is  by  action  of 
covenanlJl  Saund.  241,  n.— 1 T.  R.  92. — Ante,  vol. 
i.  107.  The  assignee  of  the  lessee  may  be  sued  in 
debt  for  rent,  ana  see  a  form,  post,  431.  The  as- 
signee of  the  lessor  may  sue  m  debt  for  rent  duo 
on  a  demise,  5  B.  &  Cres.  612,  and  see  outline  of 
a  form  there. 

When  it  is  doubtful  whether  the  demise  were 
by  deed,  it  is  advisable  to  declare  in  the  above 
form,  statins  the  substance  of  the  terms  of  the  de- 
mise, and  adding  a  count  for  use  and  occupation. 
It  is  settled,  that  in  debt  for  rent  reserved  by  deed, 
the  plaintiflT  mav  declare  without  stating  the  deed ; 
(see  the  precedents  and  notes  in  1  Saund.  276,  n. 
1.20Z,  325,  n.  4.— Ld.  Raym.  1503.)  unless  in 
case  of  a  lease  of  tithes,  or  other  incornoreal  here- 
ditaments,2  Saund.  297,  n.  1  .—This  is  the  only  case 
in  which  the  platntiflTis  allowed  to  declare  gener- 


ally, and  to  produce  a  deed  in  evidence  in  support 
of  such  declaration,  1  New  Rep.  104,109. 

When  the  declaration  sets  out  the  /sose,  it  b 
similar  to  the  declaration  in  covenant  for  rent, 
except  in  the  commencement  and  conclusion,  soe 
post,  549,  to  which  precedent,  with  the  notes,  the 
reader  is  referred.  Though  furniture,  &c.  be  de- 
mised, also  by  the  indenture,  it  need  not  be  stated, 
6  B.  &  Cres.  251.  If  the  declaration  profess  to 
set  out  the  terms  of  the  reservation  of  rent,  it  is  a 
variance  to  omit  an  exception  referring  to  a  sub- 
sequent proviso,  by  which  a  deduction  is  to  be 
made,  ir  a  certam  event  happen,  although  that 
event  have  not  happened,  6  B.  &  C.  430. 

{to)  It  is  not  necessarv  to  show  the  local  situa- 
tion, 3  M.  &  S.  S90.— 4'Taunt.  25.-6  East,  348. 

(x)  As  to  the  allegation  of  the  lessee's  entry,  see 
1  Saund.  203,  n.  1.— Com.  Dig.  Pleader,  2  W.  14, 
and  post,  551 . 

(y)  In  debt  for  rent  on  a  demise,  it  must  be 
shown  at  what  time  the  rent  became  due,  Gilb. 
Debt.  407,  sec  10  East,  142,  4  B.  &  Cres.  167, 
post,  552. 

{t)  See  4  Bar.  &  Cres.  157,  159. 

(a)  In  Gilb.  on  Debt,  414,  Uiis  is  said  to  be  in- 
correct. 

(5)  This  count  in  debt  for  use  and  occupation  is 
Sustainable,  when  the  demise  is  not  by  dsed,(l)  or 
there  was  no  covenant  sealed  by  the  defendant.  6 
T.  R.  62. — 5  Taunt.  25,  and  without  stating  the 
local  situation  of  the  premises,  6  East,  348.— Ant«, 
431,  n.  (10). 


(1)  {  See  Davis  v.  Shoemaker,  1  Rawle,  135.  > 
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(o  wit,  on,  6lc.  {dale  of  deed)  at|  &c.  (temu)  by  a  certain  indenture  then  and 
there  made  between  the  said  plaintiff  of  the  one  part,  and  fhe  said  defend- 
ant of  the  other  part,  (which  said  indenture,  sealed  with  the  senl  of  the  said  de- 
fendant, the  said  plaintiff  now  brings  into  court,  the  date  whereof  is  a  certain 
day  and  year  therein  named,  to  wit,  the  day  and  year  aforesaid),  he  the  said  de- 
fendant, for  the  consideration  therein  mentioned,  did  grant, *&c.  [here  s/o/e,  in 
the  p(ut  iense^  the  grant  of  the  annuity^  and  the  defendants  covenant  to  pay  t7, 
and  proceed  as  follows :] — As  by  the  said  indenture,  reference  being  thereunto 
had,  will,  amongst  other  things,  more  fully  and  at  large  appear.  Nevertheless 
the  said  plaintiff  in  fact  saith,  that  after  the  making  of  the  said  indenture,  and 
during  the  natural  life(ci)  of  the  said  £.  F.  to  wit,  on,  &^c.  {day  when  the  laet 
r  ^JOA  1  poyfnent  *to  be  made  became  due)  at,  &c.  {venue)  aforesaid,  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  of  the  said  an- 
nuity or  yearly  rent-charge,  for  [one  year  and  a  quarter  of  a  year]  (the  time 
during  which  the  arrears  were  accruing  due)  which  expired  on  the  day  and  year 
last  aforesaid,  then  last  elapsed,  became  and  was  due  and  owing  from  the  said  de- 
fendant to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to  the  form 
and  effect  of  the  said  indenture,  and  of  the  said  covenant  of  the  said  defendant 
in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid.  Whereby 
an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  and  from  the 
defendant,  the  said  sum  of£ —  being  the  said  sum  above  demanded.  Yet,  d&c. 
— [Conclusion  as  ante^  387.] 


*•— 
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VI.  ON  MORTGAGE  DEEDS. 

[Commencemefit  in  debt,  as  ante,  384,  fwte,] — For  that  whereas  heretofore, 
to  wit,  on,  &c.  {date  of  indenture)  at,  &c.  {venue)  by  a  certain  indenture  then 
and  there  made  between  the  said  plaintiff  of  the  one  part,  and  the  said  defend- 
ant of  the  other  part,  which  said  indenture,  sealed  with  the  seal  of  the  said  de- 
fendant, the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  cer- 
tain day  and  year  therein  named,  to  wit,  the  day  and  year  aforesaid,  afler  recit- 
ing as  therein  is  recited,  the  said  defendant,  for  the  considerations  therein  men- 
tioned, [did  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the  said  plain- 


(e)  Sec  a  form  in  debt  for  an  annuity  or  rent- 
charge  ai^nst  the  pernor  of  the  profits. — 1  Saund. 
S76.— Debt  is  preferable  to  covenant  on  an  annuity 
deed|  because  in  debt  the  judgment  is  final  in  the 
first  instance.  Even  in  covenant,  however,  there 
would  be  no  occasion  to  execute  a  writ  of  inquiry  on 
aiudgment  by  default,  as  it  might  be  referred  to  the 
Master  in  K.  B.  or  Prothonotary  in  C.  P.  to  com- 

fute  the  amount  due.  2  Chit.  Rep.  92.— Tidd's 
Vac.  9th  edit.  570. — It  is  also  more  advisable  to 
declare  in  debt  on  the  covenant  than  on  the  annuity 
bond,  because,  in  the  latter  case,  damages  must  be 
assessed,  in  pursuance  of  8  &  9  W.  3,  c.  14.  s.  8, 
which  causes  expense  and  delay.  Tidd,  9th  edit. 
1108,  584.  When  debt  does  not  lie  for  arrears  of 
annuity,  see  ante,  vol.  i.  99.-2  D.  &  R.  803.  4 
M.  k.  S.  113.-2  Saund.  904,  note. 

(d)  That  is  a  sufficient  averment  of  his  being 
alive,  see  I  Saund.  285,  note  8. 


(e)  In  general  it  is  more  advisable  to  declare  in 
debt  than  in  covenant  on  a  mortgage  deed,  because 
in  the  former  the  judgment  is  final  in  the  first  in- 
stance. Even  in  covenant,  however,  there  would 
be  no  occasion  to  execute  a  writ  of  inquiry  on  a 
judgment  by  default,  as  it  might  be  referred  to  the 
Master  in  K.  B.  or  Prothonotary  in  G.  P.  to  com- 
pute the  amount  due.  8  T.  R.  ^.— ft  Cbiu  Rep. 
234,  265.— Tidd,  9th  edit.  570.  Debt  on  the  co- 
venant is  also  preferable  to  debt  on  a  mortgage 
bond,  conditioned  as  well  for  payment  of  the  mo- 
ney, as  performance  of  covenants  in  the  mortgage 
deed,  because  in  the  latter  case  the  damages  must 
be  assessed  under  the  8  &  9  W.  3^  c.  11.  s.  8, 
which  creates  expense  and  delay.     . 

In  the  case  of  a  devise  of  (he  mortgagee's  inter- 
est, the  action  must  be  brought  in  tne  executor's 
name,  8  Taunt.  227,  and  s»ee  a  form  there. 


ON    SPECIALTIES.  *4S5 

(iff,  and  to  his  heirs  and  aasigos,  certain  messuages,  lands,  tenements,  and  pre-  ^"  mort- 
mises,  *wi1h  the  appurtenances  therein  mentioned  and  particularly  described (/).  dskos. 
To  have  and  to  hold,  &c.  [copy  the  habendum  verhaiim]  subject,  among  other  Proviso. 
things,  to  a  certain  proviso  or  condition,  that  is  to  say(^),  that  if  the  said  de- 
fendant, his  heirs,  executors,  or  administrators,  did  and  should  pay  to  the  said 
plaintiff,  his  executors,  administrators,  or  assigns,  the  full  sum  of  £ —  and  law- 
ful interest  for  the  same,  of  good  and  lawful  money  of  Great  Britain,  on  the 
day  of next  ensuing  the  date  of  the  said  indenture,  then  the  said  in- 
denture should  be  void.  And  the  said  defendant  did  thereby  for  himself,  his  Covenant. 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree,  to  and  with 
the  said  plaintiff,  his  executors,  administrators,  and  assigns,  that  he  the  said  de- 
fendant, his  heirs,  executors,  or  administrators,  or  some  or  one  of  them,  should 
and  would  well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  plaintiff,  his 
executors,  administrators,  or  assigns,  the  said  sum  of  £^^  and  lawful  interest 
for  the  same,  upon  the  day  and  time  mentioned  and  appointed  for  payment 
thereof,  in  and  by  the  said  proviso,  according  to  the  true  intent  and  meaning  of 
the  said  indenture ;  as  by  the  said  indenture,  (reference  being  thereunto  had) 
will,  amongst  other  things,  more  fully  and  at  large  appear.  Nevertheless  the 
said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  would  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  the  said  sum  of  £ —  and 
lawful  interest  for  the  same,  on  the  day  and  time  mentioned  and  appointed  for 
payment  thereof  as  aforesaid,  but  therein  failed  and  made  default,  and  there  is 
now  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  for  and  on  ac- 
count of  the  said  sum  of  £ —  and  interest(^)  thereon,  until  *the  said day  [  *436  ] 

of a  large  sum  of  money,  to  wit,  the  sum  of  £ —  being  the  sum  above  de- 
manded, to  wit,  at,  &c.  (venue)  aforesaid,  whereby  an  action  hath  accrued  to 
the  said  plaintiff,  to  demand  and  have,  of  and  from  the  said  defendant,  the  said 
sum  of  £ —  above  demanded.  Yet,  d&c. — [Common  conclusion  in  debU  oa 
ante^  387.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {date  of  indenture)  at,  &c.  (tJ«-  JfJjhortJr"* 
nue)  by  a  certain  indenture  then  and  there  made   between  the  said  plaintiff  of  ibmi(t). 
the  one  part,  and  the  said  defendant  of  the  other  part,  which  said  indenture, 
sealed  with  the  seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here 
into  court,  the  date  whereof  is  a  certain  day  and  year  herein  mentioned,  to 
wit,  the  day  and  year  aforesaid,  afler  reciting  as  therein  is  recited,  the  said  de- 

(/)  The  premiaei  ought  not  tobo  itated  at  those  suggostioni  adopted  in  the  next  form,  poet, 

length,  but  in  this  concise  way.    Cowp.  S65,  727.  436. 

—1  Saund.  23S,n.  2. — t  Sauna.  366.    Indeed,  it  is  {h)  As  the  covenant  is  usually  to  pay  the  piin- 

Bot  necessary  to  state  the  gitint,  or  the  haben"  cipal-money  and  interest  on  a  certain  day,  the  sufr- 

dmm,  or  proviso^  and  it  wouul  suffice  merely  to  tequent  interest  cannot  be  properly  iDciudod  as  a 

slate  the  covenant,  according  to  the  legal  effect,  tUbt  in  the  sum  demanded,  but  may  be  recovered 

as  in  the  next  form.  as  damages  for  the  detention  of  the  principal  sum 

(r)  The  proviso  is  to  be  copied  from  the  deed  and  interest  due  beyond  the  named  day,  and  a  sura 

verSiUmt  in  the  past  tense.    However,  it  is  not  sufficient  to  cover  the  mbtequent  interest  should 

oecMsanr  to  state  the  premises,  the  habendum,  or  be  laid  as  damages  at  the  end  of  the  declaration, 

the  proviso,  for,  as  in  covefuint  on  a  deed  it  is  suf-  and  the  verdict  should  be  taken  for  damage*  in- 

fieient  to  state  the  covenant  and  the  breach,  and  eluding  such  subsequent  interest.     >{  6  Car.  &  P. 

the  former  may  be  staled  aocordsBg  to  its  legal  661.    3  &  4  W.  4.  c.  42.  ^ 

effect ;  so  the  declaration  in  debt  on  a  mortgage  (t)  That  this  shorter  form  may  be  adopted,  see 

deed,  may  state  the  covenant  to  have  been  to  pay  ante,  436,  and  observe  the  other  notes  to  that  pre- 

the  principal  and  interest  on  the  day  mentioned  in  cedent, 
the  proviwo,  without  stating  such  proviso  ;  and  sec 
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feiidiDt,  for  the  consideratioDS  therftia  meottoDedt  <lid»  for  hli0»6lf»  bis  heir*,  ex- 
ecutors, aad  admin istratorSv  coveDsnty  promise,  and  agree,  (/e<  thii  agree  with  ike 
indenture)  to  and  with  the  said  plaintiff,  his  executors,  admioistraUHrs,  and  as- 
signs, that  he  the  said  defendant,  his  heirs,  executors,  or  adrainiatrators,  or  some 
or  one  of  them,  should  and  would,  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  plaintiff,  his  executors,  administrators,  or  assigns,  the  said  sum  of  £ — 

and  lawful  interest  for  the  same,  ixpon  the  — ^  day  of (day  mentioned  in 

indenture  for  payment  of  principiU  and  intereeif)  according  to  the  true  intent 
and  meaning  of  the  said  indenture,  as  by  the  said  indenture  (reference  being 
thereunto  had)  will,  omongst  other  things,  more  fully  and  at  large  appear. 
Nevertheless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor 
would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  the  said 

sum  of  £ —  and  lawful  interest  for  the  same,  on  the  said day  of as 

aforesaid,  but  therein  failed  and  made  default,  and  there  is  now  due  and  owing 
from  the  said  defendant,  to  the  said  plaintiff,  for  and  on  account  of  the  said  sum 

of  £ —  and  interest  (iS:)  thereon,  until  the  said day  of a  large  sum  of 

money,  to  wit,  the  sum  of  £ —  being  the  sum  above  demanded,  to  wit,  at,  &,c. 
(venue)  aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiff  to  de- 
mand and  have  of  and  from  the  said  defendant  the  said  sum  of  £*^  above  de- 
manded.    Yet,  &c. — [Coiwiioji  eonelueion  in  dafc<,  as  antt^  387.] 
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VII.     ON  BONDS  GENERALLY. 

[Comnuncement  hy  biU^  as  ante^  884,  and  iy  original,  €u  ante^  9.] — For  that 

whereas  the  said  defendant  heretofore,  to  wit,  on  the day  of in  the 

■  year  of  our  *Lord at  ^—  (venme)  by  his  certain  writing  obligatory, 

sealed  with  his  seal(n),  and  now  shown (o)  to  the  court  of  our  said  lord  the 
king,  before  the  king  himself  here,  the  date  whereof  is  a  certain  day  and  year 


{k)  See  the  note,  p.  4S6,  as  to  the  interest  and 
■tatement  of  daoiagos. 

(/)  As  to  iho  declaration  on  bonds  in  general, 
•ee  Com.  Dig.  Pleader,  %  W.  9. 

(m)  See  forms,  Plead.  A.  347,  S67,  366.— Ltl. 
Ent.  196.-2  Mall.  Ent.  178,  241.  In  an  action 
against  one  of  several  obligors  on  a  joint  and  se- 
veral bond,  it  is  usual  only  to  state,  that  the  defend- 
ant made  the  bond ;  but,  it  shonld  seem,  that  if  it 
be  stated  that  all  made  it,  the  execution  of  the  de- 
fendant alone  need  be  proved,  4  Camp.  34  It  is  a 
fatal  variance  to  describe  a  bond  conditioned  for 
payment  by  A.  B.  and  C.  as  a  bond  conditioned  for 
payment  by  A.  B.  and  D.,  although  the  bond  be 
several  as  well  as  joint,  and  the  action  be  brought 
against  A.  severally,  6  Bing.  110. 

There  seems  to  bo  some  perplexity  in  the  cases 
as  to  what  name  the  plaintiff  snould  sue  or  the  de- 
fendant bo  surd  by,  wnere  in  the  body  of  the  bond 
or  deed  he  is  dttscribed  by  one  name  and  he  exe- 
cuted it  by  another.  In  a  late  case,  where  in  an 
action  of  covenant  on  a  deed,  the  declaraiicm  stat- 
ed that  iho  deed  was  made  between  the  plaintiff  of 
the  first  part,  James  Cook  and  Hannah  his  wife, 
of  the  second  part,  and  A.  B.  of  the  It^rd  part ; 
and  the  doed,  when  produced,  appeared  on  the 
face  of  it  to  be  by  the  plaintiff,  as  trustee  ofJamet 
Cook  and  Hannah  his  wife,  of  the  first  part,  Gtorf 


Cook  and  Hannah  his  wife  of  tfie  second  part,  and 
A.  B.  of  the  third  part,  and  the  doed  wasoxecutod 
by  the  name  of  George  Cook,  it  was  considered 
a  fatal  variance,  and  it  being  unoenain,  from  the 
body  of  the  deed,  whether  the  party^  real  name 
was  Jama  or  George^  and  he  having  executed  it 
by  the  name  of  George^  it  should  have  been  stat- 
ed to  have  been  made  by  George  Cook  of  the  se- 
cond part,  t  C.  It  P.  474.— 1  M.  &  M.  Ca.  Mi.  Pri. 
6.  Another  case  has  been  decided,  that  a  declara- 
tion against  the  obligor,  by  his  right  name,  Mating 
that  he  executed  the  bonid  by  hia  wrong  name,  is 
bad  in  arrest  of  judgment,  3  Taunt.  504.—^  B.  & 
A.  682.  Gilb.  C.  P.  216.— Lutw.  894.-2  Sera. 
1218.  Upon  the  whole  it  seems,  in  general,  ncee^ 
•ary  to  declare  by  or  against  a  party  in  the  name 
by  which  he  is  called  in  the  deed  or  bond,  and  not 
in  the  name  by  which  he  executed  the  deed  or 
bond.  But  if  in  the  deed  or  hood  he  he  called 
by  different  names,  then  he  shouM  sue  or  be  sued 
by  the  name  by  which  he  executed,  lor  the  exeeu- 
timi  in  that  name  would  be  consider^  as  dcariag 
up  the  ambiguity. 

(«)  As  to  the  statement  of  defendaat  having 
sealed,  and  the  omission  of  it,  see  1  Sauod.  291, 
note. 

(o)  As  to  the  profert  and  avsriBent  of  excuse 
for  Mi  making  it,  see  post,  489. 


ON    BPfiCIALTlXa.  4S7 

abof  e  named,  to  wit,  the  ^ay  and  year  fiforesaid,  acknowledged  himaelf  to  be   ®'  ^ovm 
heM  and  firmly  bound  unto  the  aaid  plaintiff  in  the  sum  of  £ —  above  demand*        x.t. 
ed,  to  be  paid  to  the  said  plaintiff  *{p) ;  yet  the  aaid  defendant  (although  often 
requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  demanded* 
or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses  so  to  do.     To  the  damage  of  the  said 
plaintiff  of  J^  .0»  and  therefore  he  brings  his  suit- 
Pledges,  d&c. 

Tho  tiko  ia 


[Tfcc  commencement  in  C,  P.  a$  an^e,  18,  and  then  proceed  asfolhwB  :] — For  JJ  q 


om- 


that  whereas  the  said  defendant  heretofore,  to  wit,  on  the day  of in  the  »<»  ?!•*• 

year  of  our  Lord [date  ofbondl^  at (venue)  by  his  certain  writing  ob- 
ligatory, sealed  with  his  seal,  acknowledged  himself  to  be  held  and  firmly  bound 
to  said  plaintiff  in  the  said  sum  of  ;^ —  above  demanded,  to  be  paid  to  the  said 
plaintiff  *(r)  ;  yet  the  said  defendant  (although  of\en  requested  so  to  do)  hath 
not  as  yet  paid  the  said  sum  cf£ —  above  demanded,  or  any  part  thereof,  to  the 
said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects 
and  refuses  so  to  do.  Wherefore  the  said  plaintiff  saith,  that  he  is  injured,  and 
hath  sustained  damage  to  the  amount  of  «^10,  and  therefore  he  brings  his  suit, 
&c.  And  the  said  plaintiff  brings  here  into  court  the  said  writing  obligatory,  pror«rt(«}. 
sealed  as  aforesaid,  which  gives  sufficient  evidence  to  the  said  court  here  of 
the  debt  aforesaid,  in  form  aforesaid,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  in  that  behalf  above  mentioned. 

*For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  d&c.  (date  ofimiru^  [  *438  ] 
meni)  in  the  Island  of  Jamaica,  to  wit,  at,  &c.  {venue)  by  his  certain  writing  maic/bond 
obligatory,  sealed  with  his  seal,  and  to  the  court  of  our  lord  the  king,  before  forcanreni 
the  king  himself,  now  here  shown,  the  date  whereof  is  a  certain  day  and  year  the  bUnd. 
therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  acknowledged  him-  ut»x\n^*Sux 
self  to  be  held  and  firmly  bound  to  the  said  plaintiff  in  the  sum  of  £ —  current  ^*  ^^ 
money  of  the  island  aforesaid,  to  be  paid  to  the  said  plaintiff;  and  the  said  plain-  ■e«i(o. 
tiff  avers,  that  the  said  sum  of  ;^ —  current  money  of  the  said  island,  at  the  time 
of  making  the  said  writing  obligatory,  was  and  still  is  of  the  value  of  £ —  of 
lawful  money  of  Great  Britain,  to  wit,  at,  d&c.  {venue)  aforesaid  ;  whereby,  and 
by  reason  of  the  said  sum  of  ;f—  being  and  remaining  wholly  unpaid,  an  action 
hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  the  said  defendant  the  v 

said  sum  o{£ —  parcel  of  the  said  sum  above  demanded.    And  whereas  also,  Stoond 
the  said  defendant  afierwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the  said  bond  was 
island  of  Jamaica,  to  wit,  at,  &c.  (venue)  aforesaid,  by  his  certain  other  writing  JJ^^Jj^ 
obligatory,  then  and  there  by  him  subscribed  with  his  own  proper  hand  and  name,  ^^  ^^ 
and  duly  made  and  delivered  according  to  the  usage  and  custom  of  the  said  um^  of  Ja^ 

inticA(ii). 

m  _ 

ip)  Here  ar«    usually  inserted  the  followbg  Ir)  See  ante,  4SS,  note. 

words  :  **  tVhtn  he  the  eaid  defendant  ehouldbe  {$)  In  the  common  Pleas,  the  profert  is  usually 

thereunto  t^ftenoarde  requetted  i^  but  as  Uiey  at  the  end  instead  of  tliesniddle  of  the  declaration, 

are  not  usually  in  the  bond,  ihey  seem  better  omit-  but  this  is  not  material.    As  to  the  profert  in  ge- 

ted  in  the  declaration.  neral,  and  averment  of  excuse  for  not  making  it, 

iq)  See  Forms,  Plead.  A.  380.— Rich.  C.  P.  see  posL459. 

117.— Morg.  494.    See  Uie  notes  to  the  form,  ante.  (t)  1  B.  &  P.  SfiO. 

43S.           •  (II)  1 B.  &  P.  360. 


4S8  DECLARATIONS    IN    DEBT, 

Off  BOH M    island(tr),  and  to  the  said  court  of  our  said  lord  the  ktiiff»  now  here  also  showoi 

LT.        the  date  whereof  is  a  cortaio  daj  and  jear  therein  mentioned,  to  wit,  the  day 

and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  unto  the 

said  plaintifi*  in  the  sum  of  £ —  other  current  money  of  the  island  aforesaid,  to 

[  *439  ]  }^  paid  lo  t)ie  said  plaintiff;  *and  the  said  plaintifi*  avers,  that  the  said  £ —  cur- 
rent money  of  the  said  island,  in  the  last-mentioned  writing  obligatory  specified, 
at  the  time  of  the  making  of  the  said  last-mentioned  writing  obligatory,  was  and 
still  is  of  the  value  of  £ —  of  lawful  money  of  Great  Britain,  to  wit,  at,  &c. 
{venue)  aforesaid,  being  other  parcel  of  the  said  sum  of  £ —  above  demanded. 
^—[•Add  counts  on  the  tniginal  dehl^  account  siatedf  and  breach  in  dehL] 

Counts  on  Several  counU  on  different  bonds  may  be  joined  in  the  same  deelaration^  see 
bonds,  fcc.  theform^  1  Saund.  288,  and  id.  note  1.  and  LiL  EkU.  167. — Com.  Dig.  Plea^ 
der,  2  fV.  9. — In  this  case  proceed  as  in  the  abote  form^  to  the  cuteiisk ;  and 
then  before  the  breach  insert  the  count  on  the  other  6ond,  as  follows : — *'  And 
whereas  also,  the  said  defendant,  heretofore  to  wit,  on,  &c.  at,  &c.  (oeittte)  by 
his  certain  other  writing  obligatory,  sealed,  &c. — [Same  as  the  first  county  ante^ 
436,  to  the  end,  and  then  state — ]  which  said  several  sums  of  money  in  the  said 
first  and  second  counts  mentioned,  amount  together  to*  the  said  sum  of  £ — 
above  demanded ;  yet  the  said  defendant,  6lc.  [proceed  with  the  breach  as 
tibove^  to  the  end*  There  appears  to  be  no  occasion  to  conclude  each  count  with 
the  words  "  whereby,"  4*c.     iSee  iheform^  1  Saiund.  288,  and  anie^  386,  n.] 

AToniMntm  ^e  to  the  proferty  see  ante^  vol.  t.  Index^  ^*  Profert.^^ — Jf  a  bond  or  other  deed 
profeit.  be  pleaded  with  a  profert^  and  the  defendant  plead  non  est  factum,  and  ike 
plaintiff  cannot  produce  the  bond^  ^c,  at  the  trials  he  wHl  be  non-wt/ed.  4  £a«f, 
586.  It  is  therefore  frequently  necessary^  or  advisabUy  instead  of  the  proferi  in 
the  above  precedentt  to  insert  in  the  declaration  one  of  the  following  excustSf 
which  are  to  be  framed  according  to  the  fact^  or  at  least  to  add  a  second  county 
containing  such  excuse.  These  excuses  of  the  profert  run  as  follows — If  the 
bond  be  lost — **  and  which  said  writing  obligatory  having  been  lost,"  or, 
"  and  which  said  writing  obligatory  having  been  destroyed  by  accident,"  or, 
*'  by  fire,"  or,  "  by  the  said  defendant,"  the  said  plaintiff  cannot  produce  the 
same  to  the  said  court  here.  See  3  T.  R.  151. — If  the  bond  be  tn  theposwes^ 
sion  of  ihs  defendant^  the  excuse  of  profert  runs  thus — **  and  which  said  writing 
obligatory  being  in  the  possession  of  the  said  defendant,  the  said  plaintiflT  can- 
not produce  the  same  to  the  said  court  here." — //  seems  sufficient  if  an  allegO' 
[  ^440  ]  Hon  of  this  '^nature  be  true  at  the  time  ofdeclaring^  and  if  the  deed  be  afterwards 
founds  it  will  not  vitiate  the  allegation^  2  Campb,  667,  668. 

(io)  Tho  instruments  were  not  sealed,  but  mere-  such  writinss,  and  if  they  have  there  the  force  and 

ly  signed  by  the  defendant,  and  a  cross  put  at  the  obligation  cfbonds,  the  same  as  sealed  bonds  here, 

end  of  the  name  in  the  presence  of  an  attesting  It  will  be  proper  to  declare  upon  them  first  as 

witness  ;  the  plaintiff  sued  upon  the  bond  in  the  sealed  bonds,  secondly,  as  writings  obligalorv,  sni^ 

island,  but  on  a  bill  filed  there  against  hhn  in  equi-  scribed  by  the  obligor,  and  duly  made  according  to 

ty,  an  injunction  was  obtained  for  want  of  an  an-  the  custom   of  the    island,  and  to  add  common 

swer.    mr.  Wood,  in  A.  D.  1797,  gave  the  follow-  counts  to  include  the  original  demands  for  wMdi 

ing  opinion  :*<  I  think  plaintiff  may  maintain  an  these  bonds  were  given.''    See  alsol  B.fc  P.960> 

action  of  debt  against  defendant,  and  declare  upon  As  to  the  mode  of  calculating  the  value  in  Brirish 

these  instruments  as  bonds,  though  not  sealed,  if  sterling,  see  ante,  414. 
it  be  the  practice  of  the  island  of  Jamaica  to  make 
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VITT.  OX  BONDS  STATING  CONDITION. 

[fVken  necessatn/  to  stale. condiiion  and  breaches  of  bond.]  The  Stat,  8^9  on  Boirot 
FT.  3.  r.  11.  s,  8.  ante,  vol  t.  Index,  **  Bond,^^  which  provides  that  the  p/atn-  ookditiov. 
tiff  shall  execute  a  writ  of  inquiry,  on  a  judgment  for  plaintiff  on  demurrer j  or  by 
confession  or  nihil  dicit,  in  an  action  on  a  bond  with  a  penalty,  and  show  upon 
the  record  the  breaches  of  the  bond,  receives  a  very  liberal  consbMciion,  being 
made  in  favor  of  defendants,  5  D.  ^  R,  636  ;  and  the  Statute  is  compulsory  on 
the  plaintiff  to  proceed  in  the  manner  it  prescnbes,  2  JVils.  3T7. — 13  East,  3  a, 
—Tidd,  9lh  edit.  584. 

The  following  bonds  are  within  the  meaning  of  the  act,  and  the  conditions  and 
breaches  thereof  must  be  staled  in  the  declaration  assigned  in  the  replication^ 
or  suggested  on  maJcing  up  the  issue,  as  the  cMe  may  require,  viz.  an  annuity 
bond,  8  T.  JR.  126  ;  an  arbitration  bond,  6  East,  613.— 2  Smith,  666,  S.  C.  ; 
a  bond  for  the  payment  of  money  by  instalments,  6  East,  550. — 2  Smith,  663,  S. 
0.(1).  Where  covenants  and  agreements  are  contained  in  the  condition  of 
a  bond,  they  are  within  the  Statute,  as  well  as  where  they  are  in  a  different  in- 
strument,  2  Burr.  772.-2  Ken,  492.-2  B«n%  820.— 2  Bla.  Rep.  843.  Where 
a  bond  upon  the  face  of  it  appeared  to  be  conditioned  for  the  payment  of  a  sum 
certain,  but  by  an  indenture  of  the  same  date,  declaringihe  purposes  for  which 
the  bond  was  executed,  it  wcu  agreed  that  it  should  be  lawful  for  the  obligees  to 
commence  an  action  upon  the  bond,  and  to  proceed  to  judgment  whenever  they  should 
think  Jit ;  and  upon  judgment  being  obtained,  to  issue  execution,  and  that  the 
judgment  should  be  a  security  for  the  payment  to  the  obligees  on  demand,  of  all 
sums  of  money  which  then  were  or  might  thereafter  become  due  to  them ;  and 
judpnent  having  been  entered  up  by  virtue  of  this  deed,  the  obligees  isstud  ex- 
ecution,  without  assigning  breaches  or  executing  a  writ  of  inquiry  ;  the  court 
held,  thai  this  was  a  bond  substantially  within  the  meaning  of  the  S  ^  9  WiU. 
3.  c.  \l.  s.  8.  and  that  the  obligees  ought  to  have  assigned  breaches  thereon^  6 
B.  Sr  Cres,  650.— 8  D.  ^  R.  424,  S.  C,  (2). 

But  the  Statute  does  not  extend  to  bonds  conditioned  for  the  payment  of  a  sum 
certain,  at  a  certain  time,  as  post  obit  bonds^  2  Campb.  285,  n. — 2  B.  ^  Cres. 
82,  89. — 3  D.  4*  A*  278,  281,  S.  C.  ;  or  other  bonds  for  the  payment  of  mO' 
ney,  which  are  provided  for  by  the  9  ^nn,  c.  16.  s.  13. — 2  J.  B.  Moore,  220; 
nor  does  it  extend  to  bail  bonds^  Tidd,  9th  edit  584.  2  B.  ^  P.  446  ;  or  reple- 
vin bonds,  8  M,  4*  S.  155  ;  or  a  petitioning  creditor's  bond,  3  East,  22. — 7  T. 
^  R,  300.  And  where  judgment  is  entered  on  a  warrant  of  attorney,  it  is  not 
within  the  act,  and  this,  although  a  bond  be,  also  given.  2  Taunt.  195. — 3 
Taunt.  74.-5  Taunt.  264.— 16  East,  164.-6  Bingh.  385.-5  B.  ^  Cres. 
656  ;  nor  does  the  Statute  apply  to  cases  where  the  damages  assessed  are  calculat- 
ed by  the  jury,  to  meet  and  satisfy  the  entire  condition  of  the  bond,  13  Price,  715. 

(1)  Aee.  Munro  «.  Allaire,  t  Caine's  Rap.  9S0. 

it)  Vide  Hodces  o.  Soffelt,  ft  Johni.  Caa.  406.    Van  Benthuyn  and  another  l».  De  Witt  and  Othen^ 
ohna.  Rep.  ftTs.     ^  16  Johns.  Rep.  S09.  ^ 

Vol.  fr.    •  44 
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oil  BonM   //  ig  fi0^  necessary  for  thecroutn  to  assign  breaches  under  the  ac<,  and  if  any  one 
covpinoN.  breach  be  proved^  the  crown  is  eniitied  tojudgmmU  1  Yoange  ^  J.  171.     Tiddf 
9th  edit.  ^6. 

Mode  of  stating  condition  and  breaches : — There  is  some  confwjm  in 
the  books,  as  to  tohether  the  eondiiUm  and  breach  of  a  bond^  within  the 
meaning  of  the  above  StcUute  of  fVUliamy  shmdd  be  stated  in  the  declaration 
assigned  in  the  replication^  or  suggested  on  the  roU  in  making  tip  the  issue. 

In  some  cases  it  may  be  absolulely  requisite  to  set  forth  the  condition  and 
breach  in  the  declaration,  see  2  JVetr  Rep.  362.  As  m  actions  on  a  bail 
bond  or  replevin  bond^  at  the  suit  of  the  assignee,  or  on  a  bastardy  bond^  at 
the  suU  of  succeeding  overseersy  or  the  like,  where,  without  stating  the  condi-^ 
Hon  and  breach,  it  would  not  appear  how  the  plaintiff  was  entitled  to  sue  as 
assignee  or  succeeding  overseer. 

In  other  cases,  tlumgh  not  absolutely  requisite,  it  may  be  advisable  to  state 
the  condition  and  breach  in  the  declaration,  and  especially  where  a  plea  not 
leading  to  an  issue,  or  the  brecich,  as  non  est  factum,  or  the  like,  or  where 
a  judgment  by  default  is  expected,  for  in  the  latter  case  some  delay  would  be 
avoided,  and  the  plaintiff  moreover  would  not  have  to  prove,  nor  could  defen^ 
dant  deny  the  truth  of  the  breach,  on  the  execution  of  the  inquiry,  which  wotdd 
otherwise  be  the  case,  see  1  Saund.  58  d. — S  Car.  ^  P.  608. 


On  tlie  other  hand,  in  many  eases  where  it  is  not  absolutely  necessary  to 
state  the  condition  and  breaches  in  the  declaration,  it  fnay  be  advisable  not 
to  do  so,  and  especially  where  a  defence,  either  sham  or  otherwise,  is  expected. 
In  such  cases  it  is  best  to  reserve  the  assignment  of  the  breaches  for  the  repli^ 
cation,  {as  may  be  done,  8  T.  Rep.  255.-2  Chit.  Rep.  298.-2  Saund.  187 
a.)  (I)  because  the  defendant  in  rejoining  to  the  replication  can  only  present 
one  answer  to  each  breach,  whereas,  in  pleading  to  the  declaration  and  breach- 
es  stated  therein,  he  may  answer  each  breach  by  any  number  of  pleas. 

If  the  condition  and  breach  of  a  bond  within  the  above  Statute  of  Wil- 
liam S.  be  not  stated  in  the  declaration,  and  the  defendant  plead  any  plea  mi 
which  the  plaintiff  might  at  common  law  have  taken  an  issue  in  his  replication 
without  showing  a  breacli,  such  as  a  plea  of  non  est  factum  or  that  the  bond 
was  obtained  by  fraud  or  the  like,  the  plaintiff  may  still  take  such  issue,  and 
must  enter  a  distinct  and  separate  suggestion  of  breaches  under  the  Statute, 
but  he  cannot  incorporate  such  issue  and  such  suggestion  in  one  and  the  same 
replication,  see  8  T.  R.  255.— 1  Esp.  211.— &  M  ^  S.  60.— 5  J.  B. 
Moore,  198. 


(1)  Ace.  Poet  Master  General  of  U.  Sutes  v.  Cochran,  S  Johns.  Rep.  41S.  If  the  plaintiff  aMifM 
breachei  in  his  declaration,  the  defendant  cannot  plead  performance  generally,  but  must  particularly 
answer  the  breaches  assigned,  and  show  when,  how,  and  where  be  performed  his  coTenaBts,  iM. 
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If  to  such  a  declaration  the  defendant  pkad  a  plea  which  made  it  ne-  ^"  *^'^' 
ceasary  at  common  lato  for  the  plaintiff  to  assign  a  breach  in  the  replication^  cordition. 
as  for  instance,  a  plea  of  general  performance^  the  plaintiff  must  still  assign 
the  breach  in  the  replicalion,  toith  this  difference,  that  he  may  now  assign  se- 
veral breaches  under  the  Statute,  whereas  at  commom  law  he  could  only  as^ 
sign  one.  If  only  one  breach  be  assigned  in  the  replication,  it  is  not  necessa- 
ry to  state  it  in  terms,  to  be  ^^  according  to  the  form  of  the  statute,''  IS 
East,  1  ;  otherwise  if  more  than  one. 

Before  the  above  Statute  of  WUliam  S.  the  plaintiff  could  assign  in  the 
declaration  only  one  breach  of  the  condition,  and  if  he  assigned  more,  the  de^ 
claration  was  demurrable  for  duplicity,  1  Saund.  58,  n.  1.  It  is  not  hawev^ 
er  necessary  in  a  declaration  assigning  more  than  one  breach,  to  refer  to  its  be- 
ing  according  to  the  Statute,  13  East,  1.  It  suffices  to  prove  part  of  the 
breach  assigned,  id. 


*IX.  ON  BASTARDY  BONDS.  ^     on     ^ 


(to  wit.)  A.  B.  and  C.  D.  overseers  of  the 


MAMTAMDY 
BOHDf. 


le  poor  of  the  parish  (or  districty  Srdy  bond, 
of according  to  the  form  of  by  ^«  ■«> 


&c.  as  the  case  may  be)  of  — —  in  the  county  of according  to  the  form  of  ^  ^«  mm> 

the  Statute  in  such  case  made  and  provided,  complain  of  E.  F.  being  in  the  cus-  wr^Zn 
tody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  ^'^' 
himself,  of  a  plea,  that  he  render  to  the  said  plaintiflT  and  defendant,  as  such 
overseers  aforesaid,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  which  he 
owes  to  and  unjustly  detains  from  them — [If  the  action  be  in  C.  P.  or  Exche- 
quer alter  the  commencement  accordingly.']  For  that  whereas  the  said  defendant 
heretofore,  to  wit,  on,  &c.  {date  of  bond)  to  wit,  at,  &c.  (venue)  by  his  certain 
writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  of  our  said 
lord  the  king  now  here,  the  date  whereof  ia  a  certain  day  and  year  therein  men- 
tiooad,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and 
firmly  bound  unto  6*  H*  and  I.  K.  churchwardens,  and  L.  M.  and  N.  O.  over- 
seers of  the  poor  of  the  parish  aforesaid,  in  the  said  county,  in  trust  for  the  pa- 
rishioners of  the  said  parish  (as  in  bond)  in  the  said  sum  of  £ —  above  demanded, 
to  be  paid  by  the  said  defendant  to  the  said  6.  H.,  I.  K.,  L.  M.,  and  N.  O. 
Which  said  writing^  obligatory  was  and  is  subject  to  a  certain  condition  there-  Sxid(y^' 
under  written,  whereby,  after  reciting  to  the  effect  following,  to  wit,  that  [set  out 
the  whole  of  the  recitals,  and  the  condition  in  the  past  tense^  which  is,  in  general  to 
indemnify  the  parish,  asjollows :]  **  that  A.  M.  of single  woman,  had,  io 

(x)  The  action  on  such  a  bond  must  he  brought,  selves,  whether  as  overseers,  or  otherwise,  it  may 

in  the  name  of  the  overseers  for  the  time  bemg,  bo  declared  on  as  on  a  common  bond. 

and  not  in  the  name  of  those  to  whom  the  bond  was  A  firofert,  or  an  excuse  for  the  omission  ef  it  is 

fivea.    54  Geo.  3.  c.  170.  s.  8.'—^  J.  B.  Moore,  as  necessary  in  this  as  in  common  declaration,    f 

1.    See  Burn,  J.  tit.  ^Bastards^  Forms,  1  M.  &  Saund.  187  c.  ante,  439.     The  defendant  canaeC 

8.  310.    Plead.  A.  368.  plead  nil  debet,  2  Saund.  187  a.  n.  2. 

If  the  bond  was  given  Io  Uie  plaintifft  Uiem-  (y)  Seo  Burn's  J.  (it.  ^BastardsJ' 


441  DECLARATIONS    IN    DEBT, 

oifBAtT^A-  and  by  her  voluntary  examination,  taken  in  writing  upon  oath  before one  of 

his  majesty's  justices  of  the  peace  in  and  for  the  said  county  of declared 

that  she  was  with  child^  and  that  the  said  child  was  Ukely  to  be  bom  a  bastard, 

and  to  be  chargeable  to  the  said  parish  of and  that  the  said  defendant  did 

get  her  with  child  ;"  [If  the  bond  was  after  ihe  birlh^  then  say,]  "  that  A.  M.  of 

single  woman,  in  her  examination  taken  in  writing  upon  oath,  before 

one  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county,  had  declar- 
ed, that  on  the day  of then  last  past,  at in  the  parish  of 

in  the  county  aforesaid,  she  the  said  A.  M.  was  delivered  of  a  (male)  bastard 
child,  and  that  the  said  bastard  child  was  likely  to  become  chargeable  to  the  said 

parish  of and  had  charged  the  said  defendant  with  having  gotten  her  with 

child  of  the  said  bastard  child  ;"]  it  was  conditioned,  that  if  therefore  the  said 
defendant,  his  heirs,  executors  or  administrators,  did  and  should,  from  time  to  timet 
and  at  all  times  thereafter,  fully  and  clearly  indemnify  and  save  harmless,  as 
well  the  above-named  churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  ■     ■  .    and  their  successors  for  the  time  being,  as  also  all  and  singular  the 

other  parishioners  and  inhabitants  of  the  said  parish  of which  then  were  or 

thereafter  should  be  for  the  time  being,  of  and  from  all  mannor  of  costs,  taxes, 
rates,  and  assessments,  and  charges  whatsoever,  for  or  by  reason  of  the  birth, 
educatioji,  and  maintenance  of  the  said  child,  and  of  and  from  all  actions,  suits 
troubles,  and  other  charges  and  demands  whatsoever,  touching  and  concerning 
the  same,  then  that  obligation  should  be  void,  otherwise  of  force,  as  by  the  said 
writing  obligatory,  and  the  condition  thereof  will  more  fully  and  at  large  appear, 
SeSt^     [and  then  proceed  as  foUows  {z) :] — And  although  the  said  child,  whereof  the 
Breach.       g^j^  defendant  so  was  the  reputed  father  as  aforesaid,  is  still  living,  to  wit,  at, 
&c.  {venue)  aforesaid  ;  yet  the  said  defendant  hath  not,  from  the  time  of  the 
making  of  the  said  writing  obligatory,  fully  and  clearly  indemnified  and  saved 
harmless  as  well  the  above-named,  &c.  [negaiive  the  xoords  in  ihe  condiiion^  and 
proceed  as  follows  :] — but  the  said  defendant  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses  so  to  do ;  and  by  means  thereof  the  said 
G.  H.,  I.  E»,  L.M.,  and  N.  O.  after  the  making  of  the  said  writing  obligatory, 
•         and  w[hilst  they  were  churchwardens  and  overseers  as  aforesaid,  to  wit,  on  the 
day  and  year  first  aforesaid,  and  on  divers  other  days  and  times  afterwards, 
were  forced  and  obliged  to,  and  did  necessarily  lay  out  and  expend  divers  sums 
of  money(a),  in  the  whole  amounting  to  a  large  sum  oT  money,  to  wit,  the  sum 
[  *442  1  of  Vf —  in  and  about  the  birth,  maintenance,  and  ^education  of  the  said  child, 
»*<^         to  wit,  at,  &c.  (ventte)  aforesaid.     And  the  said  plaintiffs,  for  assigning  a  fur- 
ther breach  of  the  said  condition  of  the  said  writing  obligatory,  according  to 
the  form  of  the  Statute(6)  in  such  case  made  and  provided,  further  say,  that  a 

{z)  If  the  bond  were  giveo  b^are  the  birth  of  and  certificate,  lee  Bum,  J.  tit  "  jBttftardf ."— S 

the  diild,  the  following  ayerment  should  be  here  Bing.  154. 

introduced,  «  and  the  aaid  plaintiff  in  fad  eaiUt^       [p)  8  &  9  W.  S.  c.  11.  s.  8.— Before  this  sUt- 

thai  afUr  the  making  qfthe  eaidvnihng  cbliga-'  ute,  the  plaintifT  could  onW  assign  one  breach  of 

<ory,  to  tm'f,  on^  ^.  a^  ^c.  the  child  urithvomeh  the  condition,  and  if  he  assigned  two  or  more,  the 

the  eaid  E.  F.  wot  to  pregnant,  and  wherettf  declaration  was  deinurrable,Tor  duplicity,  1  Saund. 

the  eaid  dtfendant  voaa  suen  reputed  father  at  66,n.  1.  It  bs  not,  however,  necessary,  in  assign^ 

qforeeaid,  wat  bom   and  ttiU  te  Heing^  to  wit  the  breach,  to  refer  to  the  statute,  and  it  is  snffi* 

at,  f-c.  nforeeaid.^  cient  to  prove  a  part   of  the  breach  assigned. 

(a)  As  to  what  expenses  the  defendant  is  liable  18  East,  1, 2. 
for,  and  how  far  he  is  discharged  by  bankruptcy 


ON    SPECIALTIES.  442 

certain  peraoo,  to  wit,  P.  Q.  and  R.  S.,  the  successors  of  the  said  6.  H.  and  L  ohbaitar- 
K.  as  such  churchwardens*  and  the  said  plaintiffs,  the  successors  of  the  said  L. 
M.  and  O.  P.  as  such  overseers  as  aforesaid,  aHer  the  making  of  the  said 
writing  obligatory,  to  wit,  on,  &c.  (c)  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  the  bill  of  the  said  plaintiffs  in  this  behalf, 
were  forced  and  obliged  io^  and  did  necessarily  lay  out  and  expend  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  uf 
£ —  in  and  about  the  maintenance  and  education  of  the  said  child,  to  wit,  at, 
&c.  {venue)  aforesaid,  by  means  of  which  said  premises  the  said  several  church- 
wardens and  overseers,  and  the  other  parishioners,  and  inhabitants  of  the 
said  parish,  in  the  said  condition  named,  have  sustained  damages  to  a  large 
amount,  to  wit,  to  the  amount  of  ^ — (d)  by  reason  of  which  said  breaches  the 
said  writing  obligatory  became  forfeited,  and  according  to  the  said  statute  an 
action  hath  accrued  to  them  the  said  plaiotifis  as  overseers  as  aforesaid,  to  de- 
mand and  have  of,  and  from  the  said  defendant,  the  said  8uro(e),  above  de- 
manded ;  yet  the  said  defendant  (although  oAen  requested  so  to  do)  hath  not 
as  yet  paid  the  said  sum  of  money  above  demanded,  or  any  part  thereof,  to  the 
said  plaintifpH,  or  otherwise,  according  to  the  said  writing  obligatory  and  con- 
dition, but  to  pay  the  same  hath  hitherto  wholly  refused,  and  still  doth  refuse. 
To  the  damage  of  the  said  plaintiffs,  as  overseers  as  aforesaid,  of  <£ — (/)  and 
therefore  they  bring  their  suit,  &c. 

Pledges,  &c. 


X.  ON  ANNUITY  BONDS. 


05 

AZmUXTT 

•ONDI. 


[Set  out  the  bond  and  condition^  ae  directed  in  the  last  form  mutalis  mutan-^  On  an  annu- 
diSf  and  then  aseign  the  breach  as  follows :] — Nevertheless  the  said  plaintiff  in  '  ^        ^^'' 
fact  saith,  that  *after  the  making  of  the  said  writing  obligatory(A)  to  wit,  on,  [  ^443  ] 
6lc.  (day  it  fell  due)  at,  &c.  (venue)   aforesaid,  a  large  sum  of  money,  to  wit,     ^ 
the  sum  of  £ —  {state  enough)  of  the  said  annuity,  or  yearly  sum  of  £ —  for 
[one  quarter  of  a  year]  then  elapsed,  became  and  was  due  and  owing  from  the 
said  defendant  to  the  said  plaintiff  and  still  is  in  arrear  and  unpaid,  contrar^o 
the  form  and  effect  of  the  said  writing  obligatory,  und  of  the  said  condition 
thereof,  by  reason  of  which  said  breach  the  said  writing  obligatory  became  for- 
feited, and  whereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and 
have,  of  and  from  the  said  defendant  the  sum  of  £ — ,  (the  penalty)  above  de- 
manded.    Yet  the  said  defendant  (although  often  requested  so  to  do)  hath  not 
as  yet  paid  the  said  sum  of  money  above  demanded,  or  any  part  thereof,  to  the 

(C)  The  day  the  churchwardona  and  OTeraeera  {g)  See  ante,  vol  i.  Index  "  Annuity  ,•"  and 

came  into  office,  or  about  it.  see  ante,  433^  as  to  its  being  most  adrisable  in 

Id)  The  amount  of  the  penalty  of  the  bond.  general  to  sue  on  the  annuity  deed. 

{€)  The  penalty;  a>  to  thia  conclusion,  see  2  {h)  If  the  annuity  be  payable  during  the  life  of 

Saond.  187  c.  a  third  person,  hero  insert  the  following  allegation  : 

(/)  The  sum  here  inserted  is  merely  nominal,  "  And  during  Ihe  life  of  the  taid  E.  F."  which 

to  cover  damages  for  the  detention  ol  the  debt,  will  be  a  sufficient  averment  of  the  life  of  the  third 

see  I  Saund.  68  b.  person,  1  S&und.  235,  n.  8. 
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said  plaintiff*  but  to  pay  the  same,  or  any  part  thereof^  bath  hitherto  wholly  neg- 
lected and  refused,  and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  (oe- 
nue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  ^lO(f),  and  therefore 
he  brings  his  suit,  &c. 


.«Llw".«  XL  ON  BOND  TO  REPLACE  STOCK. 

TO  HEPItACE 
■TOCK,  &C. 

P"  ^^^^         ^^^^  ^^  ^^^  ^^^  ^^  condih'on,  a«  directed  ante^  440,  and  ilun  proceed  as 
■tock  and     follows  :] — ^Yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  hath  not, 
Send»(llO*      ^^  ^^^  ^^^  proper  costs  and  charges,  transferred,  or  caused  or  procured  to  be 
transferred,  unto  or  to  the  account  of  the  said  plaintiff,  in  the  books  of  the  said 
governor  and  company  of  the  Bank  of  England,  the  said  sum  of  ^•—  share  or 
interest  in  the  said  joint  stock  of  £ —  per  cent,  consolidated  bank  annuities,  but 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  the  said  sum  of  £ — 
share  or  interest  in  the  said  joint  stock,  wholly  remains  untransferred  and  un- 
paid and  unsatisfied  to  the  said  plaintiff,  to  wit,  at,  &c.  {oentu)  aforesaid.     And 
Second        for  assigning  a  further  breach  of  the  said  condition  of  the  said  writing  obliga-" 
tory,  the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  saith,  that  the  said  defendant  hath  not  as  yet  answered,  paid,  or 
made  good  to  the  said  plaintiff  all  dividends,  interest,  and  produce  which  he 
the  said  plaintiff  could  have  received,  and  would  have  been  entitled  to  in  case 
the  said  £ —  so  remaining  untransferred  and  unpaid  and  unsatisfied  as  afore- 
said, had  remained  and  continued  standing  in  the  books  of  the  said  governor 
and  company  of  the  Bank  of  England,  in  the  names  and  as  the  property  of  him 
the  said  plaintiff,  but,  on  the  contrary  thereof,  although  he  the  said  plaintiff,  after  the 
making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid 
could  have  received,  and  would  have  been  entitled  unto  certain  dividends,  in- 
terest, and  produce,  to  a  large  amount,  to  wit,  the  sum  of  £ —  in  case  the  said 
sum  of  £ —  had  remained  and  continued  standing  in  the  books  of  the  said  go- 
•     vemor  and  company  of  the  Bank  of  England,  in  the  name  and  as  the  property 
of  him  the  said  plaintiff  as  aforesaid,  whereof  the  said  defendant,  afterwards, 

H  ^'^'  ^"  ^^^  ^^y  ^"^  y^^^  '^^^  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice. 
Yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  hath-not  (although 
often  requested  so  to  do)  as  yet  transferred,  paid,  or  made  good  unto  the  said 
plaintiff,  the  said  last-mentioned  sum  of  money,  or  any  part  thereof,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  and  still  neglects  and  refuses  so 
to  do,  to  wit,  at,  &c.  {venue)  aforesaid*  By  reason  of  which  said  breach  the 
said  writing  obligatory  became  forfeited,  and  thereby  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the 
said  sum  of  £ —  above  demanded.  Yet  the  said  defendant  hath  not  (although 
often  requested  so  to  do)  as  yet  paid  the  said  sum  of  money  above  demanded, 
or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 

(»)  Ante,  paf{o  442,  note  (/).  not  replacing  stock.    S«e  notes,  1  Chit.  Cd.  Sut. 

(k)  See  ante,  275,  uotC|  a  form  ia  asuumptfU  for    tit.  "  Stockjobbing" 
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refusedt  and  still  neglects  and  refuses  to  pay  the  same,  or  any  part  thereof  to 
the  said  plaintifT.  To  the  damage  of  the  said  plaintifT  of  <£10(Z),  and  therefore 
he  brings  his  suit,  &e. 


*XII.    ON  A  BOND  TO  PERFORM  COVENANTS  IN  ANOTHER  [  *444  ] 

INDENTURE, 


OR  A  BOHD 

TO  psm- 

rOHM  COT- 
EKANT8  IN 


[^Proceed  a$  in  the  farms  on  bondt  inK*  B.  and  C.  P.  anU^  436, 7,  to  the  as- 
ienak  in  eaehj  and  then  as  follows :] — And  the  said  plaintiff,  according  to  the 
form  of  the  Statute  in  that  case  made  and  provided,  says,  that  the  said  writing  avotheb 
obligatory  was  made  with  a  condition  thereunder  written,  that  if  [set  out  the  con^  (w). 
dition  verbatim^  and  which  may  he  as  follows:]  the  above  bounden  defendant 
did  well  and  truly  observe,  d&c.  all  and  singular  the  covenants,  d&c.  whatsoever, 
which  on  the  part  of  the  said  defendant  were  or  ought  to  be  observed,  &c.  in 
a  certain  indenture  bearing  even  date  with  the  said  writing  obligatory,  and  made 
between  the  said  plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other 
part,  according  to  the  true  intent  and  meaning  of  the  said  indenture,  then  the 
said  obligation  was  to  be  void,  &c.  And  the  said  plaintiff  further  says,  that 
by  the  said  indenture  in  the  condition  of  the  said  writing  obligatory  mentioned, 
which  he  the  said  plaintiff  now  brings  here  into  court,  he  did  demise  unto  the 
said  defendant  all  that,  &c. — [fliere  set  out  the  demise^  and  such  of  the  covenants 
as  have  been  broken^  and  assign  breaches  of  them^  as  in  a  declaration  in  cove^ 
imnf,  post^  and  conclude  thus  ;] — By  reason  of  which  said  breaches  the  said 
writing  obligatory  became  forfeited,  and  thereby  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum 
of  £ —  {the  penalty)  above  demanded.  Tet  the  said  defendant  (although  often 
requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  demanded, 
or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses  so  to  do,  to  the  damage  of  the  said  plain- 
tiff of  <£I0,  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &«. 

(/)  Ante,  44S,  n.  (/).   ^  (m)  See  the  fbnn  in  1  Saund.  Rep.  58  b. 
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*Xni.     ON  BAIL  BONDS. 


Ellenhorough. 


ON  BATL- 

BOirot. 
On  a  bail- 
bond  by  th« 
assignee 
af^nst  the 
princifMil  or 
bail,  where 
the  iirst  suit 
was  in  K. 
B.  by  bilU 
In). 

r *446  ] 
The  writ. 


next  after 


(o),  in 


Term,  1  WiU.  4. 


(to  wit.)  (p)  A.  B.  assignee  of  E.  F.  esq.  8herifit9)  [<>r**late  sheriff"] 

of  the  county  of according  to  the  form  of  the  Statute(r)  in  such  case  made 

and  provided,  complains  of  *C.  D.  being  in  the  custody  of  the  marshal  of  the 
Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  that  he 
render  to  the  said  A.  B.  as  assignee,  as  aforesaid,  the  sum  of  ^ —  (the  penalty) 
of  lawful  money  of  Great  Britain,  which  he  owes  to{8)  and  unjustly  detains 
from  him.     For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.((}  in 

the year  of  the  reign  of  our  said  lord  the  now  king,  sued  and  prosecuted 

out  of  (he  court  of  our  said  lord  the  now  king  himself^u),  at  Westminster (v), 
in  the  county  of  Middlesex,  against  the  said  defendant(j9t  [or,  if  the  declaration 
be  against  one  of  the  6at7,  say  against  '*  one  6.  H."]  a  certain  writ  of  our  said 

lord  the  king(y),  called  a  latitat,  directed  to  the  sheriff  of (z),  [or,  if  a  bill 

of  Middlesex,  say  "  a  certain  precepl(a)  called  a  bill  of  Middlesex,  whereby 
the  sheriff  of  Middlesex  was  commanded  to  take,  &c.*']  by  which  said  writ  our 


In)  See  other  forms,  post,  450,  &e. — ^Morg.  496. 
—2  Rich.  C.  P.  248.-6  Wcntw.  474.— 1  Rich.  C. 
P.  456.^7  Wentw.  Index,  5S0, 1,  and  on  a  bul 
bond  on  an  attachment  out  of  Chancery.  2  Marsh. 
S80. 

This  action,  whether  in  the  name  of  the  sheriff 
or  the  arssignee  of  the  bond,  must  be  brought  in  the 
court  from  which  the  process  in  the  original  action 

issued,  t  Saund.  61  b 8  T.  R.  152  ace.— 1  H.  Bl. 

SSI.  cont.  •{  Vide  Haswell  v.  Bates  and  Lansing, 
9  Johns.  Rep.  80. — 12  Johns.  Rep.  459., — where 
actions  on  bail*bonds,  taken  in  inferior  courts,  the 
process  of  which  was  insufficient  to  reach  all  the 

{>arlie8  to  the  bond,  were  sustained.  V  The  dc- 
endant  cannot  take  the  objection  under  the  plea 
of  noil  €»t  faetum,  2  Camp.  396.  An  attorney, 
by  entermg  into  a  bail  bond  in  another  court, 
waives  his  privilese,  Barnes,  117. — 3  Wils.  348. — 
2  Bla.  Rep.  8S8.  S.  C— 1  Hen.  Bla.  631. 

If  the  action  be  by  the  sheriff,  it  is  usual  to  de- 
ceive as  on  a  common  money  bond,  as  ante,  436. 

>ro)  If  the  bond  was  assigned  after  the  first  day 
of  Term,  the  declaration  must  f^e  entitled  spe- 
cially, oc  will  be  demurrable,  1  T.  R.  116.— 7  T. 
R.  474.—  Ante,  12,  n.  (tf). 

(p)  The  venue  is  transitory,  Fortesc.  366. — 
Stra.  727.— Ld.  Raym.  1455. 

{q)  In  Middlesex  the  two  officers  constitute 
only  one  sherifllj  and  the  declaration  would  be  de- 
murrable, if  they  be  described  as  sheriffs.  Bac. 
Abr.  Sheriff,  K.  162.— 2  Ld.  Raym.  1135. 

(r)  4  &  5  Ann.  c.  16.  s.  20.  See  the  construc- 
tions thereon  in  2  Sannd.  58  a.  b.  note  3. — ^Tidd, 
9th  edit.  297  to  301.— 3  Bla.  Com.  290. 

(«)  Although  (Re  action  is  by  an  executor  of 
the  assignee,  it  may  be  in  the  debet  and  detinet^  1 
Selw.  N.  P.  570. 

(1)  This  may  bo  tlie  tette  of  the  writ,  or  the  day 
it  is  actually  issued,  but  the  first  is  preferable  ;  see 
infra,  note(t).    A  bill  of  Middlesex  nas  notttU, 

(u)  "  The  court  of  the  bench  at  Westminster,^ 
means  C.  P.  how  to  describe  the  court,  see  M.  & 
S.  166.— 1  J.  B.  Moore,  19.-7  Taunt.  271,  S.  C. 

(io)  An  allegation  of  the  court  being  then  held 


at  Westminster,  &e.  is  unaeoessary,  and  if  Ihe 
writ  be  stated  to  be  sued  out  in  vacation,  and  not 
under  at>cii«/tcet,  would  render  the  dedaralion  de- 
murrable, 6  Burr.  2586.-3  T.  R.  184.  1  Saund. 
300  b,  n.  7 ;  but  not  so  if  stated  under  a  videlicet, 
5  J.  B.  Moore,  538.    2  B.  &  B.  659,  S.  C. 

{x)  The  name  of  the  person  against  whom  the 
writ  IS  stated  to  have  been  issueamust  be  stated 
accurately,  2  Campb.  270.— 1  Id.  14.— 2  Esp.  72. 
— 1  D.  &  R.  551.    Where  it  was  averred,  that  hj 
a  writ  of  latitat  the  sheriff  was  conunuKied  to 
take  one  ^^  F.  J.  by  the  name  of/.  /."  an  exam- 
ined copy  of  the  latitat  was  given  in  avideoee. 
commanding  the  sherifi  to  take  "  /.  J."    The  bail 
bond  was  signed  by  the  principal,  **  F.  J.  arreated 
by  the  name  of/.  /."  and  the  plaintiffs  offered  to 
prove  that  this  person  was  their  debtor,  whom  th^ 
utended  to  hold  to  bail.    Lord  EUenboroogfa  said, 
*^  The  writ  must  speak  for  itself.    I  cannot  bear 
that,  instead  of  A.  B.  mentioned  in  the  w.rit,  it  was 
meant  that  the  sheriff  should  arrest  X.  T."  and 
the     plaintiffs    were     nonsuited.— Scandover    v. 
Warne,  2  Campb.  270.— Wilks  o.  Lorck,  2TauQt. 
399.    Where  the  declaration  stated  that  the  she- 
riff was  commanded  to  take  the  sud  dtfendani 
7%omas  Atwood  to  answer  the  plaintiff  of  a  pIcHa 
of  trespass,  "  and  also  to  a  bill  of  the  said  plaiatHT 
agabst  the  said  defendants,"  it  was  hokfen  to  be 
cieariy  defective,  but  the  court  gave  leave  to  a- 
mend,  on  payment    of  costs,    f  D.  &  R.  561. 
Where  a  latitat  against  D.  and  two  others,  was 
stated  as  a  latitat  against  D.  and  John  Doe,  it  was 
ruled  no  variance,  1  T.  R.  238. 

iy)  }iVhore  in  an  action  for  an  escape,  the  plain- 
tiffs declared  on  a  writ  of  the  kingy  and  the  writ 
produced  in  evidence  was  a  writ  of  George  the 
Third,  but  tested  in  the  name  of  Best,  C.  J.  and 
indorsed  with  the  date  of  1826,  being  in  the  reii^n 
of  George  the  fburihf  it  was  held  no  variance, 
4  Binir.  278. 

(x)  It  may  be  stated  to  have  been  directed  to 
the  sheriff  by  name,  2  Campb.  625. 

(a)  A  bill  of  Middlesex  should  be  described  as  a 
precept,— 2  Stra.  1069. 
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said  lord  the  king  commanded  the  said  sberiflT  to  take  the  said  deTendant  if  he    ^f '!"" 
should  be  found  in  his  bailiwick«  and  him  safely  keepi  so  that  he  might  have 
his  body  before  our  said  lord  the  kingy  at  Westminster,  in  the  county  of  Mid- 
dlesex, on(6) next  after  ,  to  answer  unto  the  said  plaintiff  of  a  plea 

of  trespass(c),  and  also  to  a  bill  of  the  said  plaintiff  against  the  said  defendanti 

for  £ —  upon  promises,  according  to  the  ^custom  of  his  said  majesty's  coiM,  [  ^447  1 

before  his  said  majesty  to  be  exhibited,  and  that  the  said  sheriff  should  then 

have  there  that  writ  [or,  */  a  bill  of  Middlesex^  say  "  precept."]     Which  said  Jndo««neiit 

writ,  [or,  if  a  bill  ofMiddUsex^  aay  '^  precept,"]  afterwards  and  before  the  deli* 

very  thereof  to  the  said  sheriff  of  the  said  county  of ,  to  be  executed  as  is 

hereinafter  mentioned,  to  wit,  on  the(ci) day  of ,  in  the  year  afore- 
said, to  wit,  at,  &c.  (re?itfe)  aforesaid,  was  duly  marked  and  indorsed  for  bail  DeWr^ry  to 
for  £ — (e),  according  to  the  form  of  the  statute  in  such  case  made  and  provid-  "*®''*'*"^' 
cd(/) ;  and  which  said  writ  [or,  if  a  bill  of  Middlesex^  say  '*  precept,"]  so  in- 
dorsed, afterwards,  aud  before  the  said  return  thereof,  to  wit,  on  the  ^— —  day 

of ,  in   the  year  aforesaid  (g*),  to  wit,  at,  &c.  {venue)  {h)  was  delivered  to 

the  said  E.  F.  who  then  and  from  thence,  until  and  at  and  after  the  time  of  the 
arrest,  and  the  making  of  the  writing  obligatory  hereinafter  mentioned,  was  she« 

riff  of  the  said  county  of ,  in  due  form  of  law  to  be  executed.*     By  virtue  The  arrest. 

of  which  said  writ,  [or  "  precept,"]  the  said  £.  F.  so  being  sheriff  as  aforesaid, 
afterwards,  and  before  the  said  return  of  the  said  writ,  [or^  *'  precept,"]  to  *wit,  [  ^448  ] 
on  the  day  and  year  last  aforesaid,  and  within  his  bailiwick,  as  such  sherifi^  to 

wit,  at ,  in  the  county  of aforesaid(f),  took  and  arrested(n)  the  said 

defendant  by  his  body(A;),  and  then  and  there  had  and  detained  him  in  his  cus- 
tody, as  such  sheriff,  at  the  suit  of  the  said  plaintiff  for  the  cause  aforesaid. 
And  the  said  defendant  being  so  arrested,  and  in  custody  of  the  said  £•  F.  so  ?^^^^ 
being  sheriff  as  aforesaid,  by  virtue  of  the  said  writ  [or,  if  a  bill  of  Middlutx^ 
•ay  **  precept,"]  at  the  suit  of  the  said  plaintiff  as  aforesaid,  the  said  £.  F.  af- 
terwards, and  before(/)  the  said  return  of  the  said  writ,  to  wit,  on  the  day  and 

(6)  The  return  must  bo  stated  accurately,  S  be  introduced,  though  uoneceKsarily,  an  office  copj 

Chit.  Rep.  624.  of  the  affidavit  will  suffice  to  support  it  in  otx- 

(c)  Qwtreif  it  be  necessary  to  refer  to  more  dence,  2  J.  B.  Moore,  60. — 1  B.  &  P.  2S0.—1 

or  the  writ  than  the  ac  eUaviy  see  6  J.  B.  Moore,  Burr.  330 ;  but  the  original  affidavit  must  be  pro- 

688. — 2  B.  &  B.  650,  S.  C.  duced  if  (he  declaration  state  it  to  have  been  made 

id)  The  date  of  (he  indorsement  or  about  it.  by  any  person  in  particular,  and  there  be  a  tra- 

(<)  In  Williams  o.  SherifT  of  Middlesei,  at  verse  ot  the  averment,  1  B.  &  P.  281. — 2  J.  B. 

Guildhall,  A.  D.  1817,  25th  July,  before  Abbott,  Moo.  62. 

J.  in  an  action  for  escape,  the  declarations  stated  (g)  This  day  is  not  material ;  it  is  usual  to  in* 

the  writ  to  have  been  indorsed  ibr  24^,  but  the  sert  the  date  of  the  bail-bond,  so  as  to  avoid  an 

writ  produced  was  indorsed  ^'24/.  and  upwards,  unnecessary  statement  of  different  days, 

besides,  &c."  and  this  was  held  to  be  no  variance  ;  {h)  l*he  venue  in  the  action. 

but  in  an  action  for  a  false  reium,  where  the  decla-  (>)  Soma  place  in  the  county  in  which  the  party                 « 

ration,  in  setting  out  a  writ  of  fi.fa.  stated  the  in-  was  arrested. 

dorsement  to  levy  600/.,  together  with  the  sheriff's  (n)  ^  The  arrest  must  lake  place  whilst  the  writ 

poundafjre,  officer's  fees,  and  other  legal  charges  is  in  force,  2  Saund.  00  a  ;  1  Ld.  Raym.  352 ;  4 

and  incidental  expenses  attending  the  levy,  and  M.&  Sel.  336  ;  andper  Bayley,  J.  in  Edwards  v. 

the  writ  given   in  evidence   was  indorsed  to  levy  Browna,   1  Tyrw.  201.    Formerly,  when  writs  had 

600/.,  together  with  the  sheriff's  poundage,  officer's  a  return  day,  it  was  held  that  if  a  bail  bond  was 

fees,  &c.  this  was  held  a  fatal  variance,  5  Esp.  Ni.  executed  after  the  return  day  was  void,  2  Saund. 

Pri.  Ca.  138.— 1  Marsh.  214,  but  see  R.  &  M.  Ca.  60  ;   1  Ld.  Raym.  352.  > 

Ni.  Pri.  292.  (k)  This  allegation  as  to  the  arrest  is  unneces- 

(/)  12G.  I.e.  29.  It  has  been  usual  till  of  sary,  and  is  not  traversable,  2  Saund.  59  b. 
(ate  to  state  that  the  indorsement  for  bail  was  by  (l)  The  bond  is  void  if  taken  afler  the  return- 
virtue  of  the  affidavit  filed  of  record,  but  such  af-  day  of  the  writ,  2  Saund.  60  a. — 1  Lord  Raym. 
legation  is  now  settled  to  be  clearly  unnecessary  352,  and  is  bad  on  non  e»t factum^  4  M.  &  S.  dSS, 
in  an  action  on  a  bail-bond,  and  is  therefore  better  but  it  seems  more  prudent  to  plead  speoially,  see 
omitted.  See  5  Bingh.  193.— 4  Bing.  501.— 1  M.  post,  vol.  iii.  981. 
It  P.  279.-2  M.  &  P.  312.    But  if  the  averment 

Vol.  II.  46 
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^im!*    ^^^^  ^^  aibre8aid(fii)t  at  such  dberiflr,  to  wit«  at,  d&c.  aibre8aid(ii)«  {tennt  m 
oelion),  took  bail  for  the  appearance  of  the  aaid  defendant  at  the  return  of  the 
aaid  writ,  [i>r  *^  precept,"]  according  to  the  form  of  the  Statute  in  such  caae 
,  made  and  proTided(o)  ;  and  on  that  occasion  the  said  defendant  [or,  if  ike  actum 

he  agahui  one  of  ike  dot/,  **  the  said  defendant,  as  bail  and  aoretj  for  the  said  6. 
H."]  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {vtmiu) 
aforesaid(p),  by  his  certain  writing  oUigatory,  commonly  called  a  bail  bond,  seal- 
ed with  the  seal  of  the  said  defendant  [or^  **  respective  seals  of  the  said  defend- 
ants,"] and  now  shown  to  the  court  of  our  said  lord  the  king,  before  the  king 
himself  here,  the  date  whereof  is  (a  certain  day  and  year  therein  mentioned)  the 
same  day  and  year  last  aforesaid,  acknowledged  himself  to  be  held  and  firmly 
bound  to  the  said  E.  F.  so  being  then  sheriff  of  the  said  county  of-  ,  as  afore- 
said, as  such  sheriff,  by  the  name,  description,  and  addition  of-        ,  sheriff  of  the 

county  of ,  in  the  penal  sum  of  £ —  of  good  and  lawful  money  of  Great 

Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain  attorney,  ezeicutors,  admin- 

r  *449  1  i^trators,  or  assigns,  with  *and  under  a  certain  condition(9)  thereunder  written, 
that  if  the  said  defendant  [or,  ifagainal  ike  6ot/,  **  if  the  said  G.  H."]  should  ap- 
pear before  our  said   lord  the  king,  at   Westminster(r),  on next  after 

— — ,  to  answer  the  said  plaintiff  in  a  plea  of  trespass,  and  also  to  a  bill  of 
the  said  plaintiff  against  the  said  defendant  for  £ — ,  upon  promises(s),  ac- 
cording to  the  custom  of  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  to  be  exhibited,  that  then  the  said  obligation  should  be  void,  other- 
wise should  be  and  remain  in  full  force  and  virtue  ;  as  by  the  said  writing  obli- 
gatory, and  the  condition  thereof,  reference  being  thereunto  had,  may  more  fully 

BreuJi  of     gnd  at  large  appear.     And  the  said  plaintiff  in  fact  saith,  that  the  said  defendant 

monHippear-  did  not  appear  before  our  said  lord  the  king,  at  Westminster,  on  ,  next  af- 


ter ■  ■     (<),  in  the  condition  of  the  said  writing  obligatory  mentioned,  accord- 
ing to  the  exigency  of  the  said  writ,  [or  **  precept"]  but  therein  wholly  failed 
Artignmem   and  1uade^default,  whereby  the  said  writing  obligatory  became  forfeited.     And 
plaiiitiff.        the  said  plaintiff  further  saith,  that  the  said  writing  obligatory  being  so  fbr- 

(m)  The  data  of  th«  bail  bond.  in,  &c.  the  bond  was  to  be  void,  and  the  bremch 
(n)  At  a  bail  bond  may  bo  executed  oat  of  the  was  the  oon-appcarancc  according'  to  th*  exigem- 
coanlj  where  the  arreei  was  made,  it  ie  proper  cy  of  the  writ.    On  the  production  of  the  bord, 
hero  to  itate  the  venue,  and  if  the  Tenoe  is  diner-  the  conditiua  «as  ibr  the  ap}.caraiice  of  the  prii.- 
•Dt  &ora  the  place  of  arrest,  it  is  improper  to  aver  cinal,  "  6^or«  wr  tmmeign  lot-d  the  Atn^  mt 
that  the  bond  was  taken  within  iht  thtiiff^t  bail-     fVettmituter^  on,  ^c."  to  anti^er  the  plainlitf  m 
iwiek.  a  plea  of  tres|  a-s,  and  also  to  answer  him,  acoord- 
(o)  8S  Hen.  6.  c.  9.— 2  Saund.  59, 61  c.  d,  n.  S.  ing  to  the  custom  of  the  king^t  court  qf  Commwm 
(pi  As  a  bond  mav  be  executed  out  of  the  eoun-  Bemh,   it  v^as  held  no  Tariaucc,  3  M.  &  P.  SL- 
^wnerearrest  made,  there  can  be  no  necessity  6  Binf>.  32.    Whore  the  condition  ^  as,  that  il.e 
war  slatiag  any  place  but  the  venue  here.  P<^rty  should  appear  before  the  king  at  West  mis* 
{a)  The  condition  need  not  be  set  forth  ver-  ster,  and  the  writ  was  to  appear  before  the  king 
baum  ;  it  is  sufficient  to  state  it  according  to  its  whcresover,  &c.  it  was  held  an  immaterial  van- 
legal  effect,  S  J.  B.  Moore,  214,  S  Stark.  76  ;  what  auce,  9  East,  55.— S  J.  B.  Moore,  214,  but  see  I 


upon  general  demurrer  or  upon  arrest  of  judgment,  king  at  Westminster,  it  was  held  fatal,  being  dific- 

aner  verdict  on  a  plea  of  non  eat  factum^  2T.  R.  rent  court«,  6  Taunt.  551. — 2  Mar^h.  258,  8.0^^— 

569.-4  M.  &  S.  S3B.  Sed  Vide  2  Lev.  ISO.—T.  Joneo,  46,  S.  C. 

(r)  Where  the    declaration  stated  the  arrest  (s)  Where  the  condition  of  the  bond  was  slated 

to  be  by  virtue  of  a  capioM^  sued  out  of  the  court  of  to  be,  to  answer  the  plainiiff  in  a  plea  of  irespasa 

our  lord  the  kinr,  before  Sir  W.  D.  B.  and  others,  upon   promise,  and  the  words  **  upon  promises," 

then  Am  Majeehfe  jueticet  of  the  bench  at  West-  were  not  in  the  bond,  it  was  held  a  fatal  vaiiaooe, 

minster,  and  averred  the  condition  of  the   bond  to  R.  &  M.  N.  P.  C.  99. 

be,  that  if  the  principal  should  appear  aceordtngr  to  (I)  Or  "  at  the  return  of  the  said  writ,"  Morg* 

the  exigency  of  the  eaid  writ  m  the  said  court,  Prec.  179. 
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feiledy  and  Che  money  therein  specified   remaining  unfuiid  and  unsatiafled  to  the    ^^^^^ 


aaid  sheriff,  he  the  said  £.  ¥.{u)^  so  being  sheriff  of  the  said  county  of 
as  aforesaid,  afterwards,  to  wit,  on,  d&c«(to),  to  wit,  at,  dc^c.  (veniie)  aforesaid(df), 
at  the  request  and  cost  of  the  said  plaintii!^  the  plaintiff  in  the  said  suit,  by 
an  indorsement  *on  the  said  writing  obligatory,  duly(y)  [made  and  attested,  in 
the  presence  of  and  attested  by  two(«)  credible  witnesses,  and  sealed  widi 
the  seal  of  office  of  sheriff  of  the  said  county  of  ]  assigned  the  said  writ- 
ing obligatory  to  the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided(o)  ;  as  by  the  same  assignment  indorsed  on  the  same 
writing  obligatory  as  aforesaid,  and  to  the  court  of  our  said  lord  the  king  now 
here  shown(6),  the  date  whereof  is  the  day  and  year  last  aforesaid,  may  folly 
appear.  By  means  whereof,  and  by  force  of  the  Statute(c)  in  such  case  made 
and  provided,  an  action  hath  accrued  to  the  said  plaintifil[d),  as  assignee  of  the 

said  £.  F«  so  being  sheriff  of  the  said  county  of as  aforesaid,  to  demand 

and  have  of  and  from  the  said  defendant  the  said  sum  of  j^ —  above  demanded. 

Tet  tiie  said  ^defendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  [  *46Q  } 

ttte  said  sum  of  £^^  above  demanded,  or  any  part  thereof,  to  the  said  £•  F« 

before  the  said  assignment,  ot  to  the  said  plaintiff,  assignee  as  aforesaid,  or 

either  of  them,  since  the  said  assignment,  but  hath  hitherto  wholly  neglected 

and  refused  so  to  do,  and  still  doth  neglect  and  refuse  to  pay  the  same,  or  any 

part  thejeof,  to  the  said  plaintiff,  assignee  as  aforesaid.     To  the  damage  of  the 

said  phiintiff  as  assignee  as  aforesaid,  of  ;f—  and  therefore  he  brings  his  suitt 

Pledges,  d&c 

/a  the  Conunon  PUa$, 

Mkhwslnuu  Term,  1  FTttt.  4*       OnaUU 
(to  wit).     C.  D.  was  summoned  to  answer  A.  B.  assignee  of  E.  F.  p.  against 


esq.  sheriff  of  the  county  of ,  according  to  the  form  of  the  Statute  in  such  ^^JJ^??^ 

case  made  and  provided,  of  a  plea,  that  he  render  to  the  said  A.  B«  as  assignee 
as  aforesaid,  the  sum  of  £ —  of  good  and  lawful  money  of  Great  Britain,  which 
he  owes  to  and  unjustly  detains  from  him ;  and  thereupon  the  said  A.  B.  by 
■  his  attorney,  complains  that  whereas  the  said  plaintiff  heretofore,  to  wit, 
on,  .&c.  (teste  of  writ  or  day  of  issuing  it)  sued  and  prosecuted  out  of  the 
court  of  our  lord  the  now  king,  before  the  Right  honorable  Sir (/), 

(«)  The  anifiiinent  may  be  made  by  the  under  only  by  one  witneM,  it  will  be  demurrable,  Wil* 

■heriiT  in  the  name  of  the  shenfi|  %  filaund.  61  a.  lea.  400,  n.  (a). 
In  4  Camp.  S6,  the  assignment  of  a  replem  bond,        (a)    4  Anne,  c.  16. 

by  a  person  acting  in  the  sheri6r8  office  onder  the        (6)  This  prorert  is  unnecessary,  1  Wils.  121. 
seal  of  the  office,  was  held  sufficient.  Ic)  llie  assignee  is  entitled  to  sue  by  the  4  Ann. 

(to)  The  date  of  the  assignment,  being  boibre  c.  16,  s.SO. 
d>e  title  of  the  declaration,  ante,  444,  n.  (m).  {d)  This  must  be  accurate.    Where  the  deda- 

(x)  The  venue,  2  Stra.  727.-2    Ld.  Raym.  ration  concluded^   "whereby  an  action  hath  ac* 

1455.     Sgdvide  Impey,  16.— Dait.  22.  crued  to  the  plaintilT  to  demand  and  have  of  the 

(y)  It  is  sufficient  to  state  that  the  sheriff  as*  prmcipal,"  (instead  of  the  bail)  and  stated  noo* 

signed  the  bond  to  the  plaintiff  according  to  the  payment  by  the  principal,  it  was  held  bad  on  spe» 

Sutute,  without  alleging  that  the  assignment  was  cial  demurrer,  1  jSos.'s  P.  68. 
sealed  or   witnessed,  Willes,  408,  S,  n.  (a).— 2        ie)  See  the  notes  to  the  precedent,  ante,  446  to 

Saund.  61  b.— I  Wils.  121.    The  words  between  460^  which  are  here  in  general  applicable.    See  a 

the  brackeu  may  therefore  be  omitted.  form  which  differs  from  this  in  2  Rich.  C.  P.  248. 

{z)  Id.  ibid.    It  is  not  necessary  to  state  the  7  WenL  630,  IiideXw— Morg.  600,  and  IRich.C. 

Banes,  1  Wils.  121.    If  the  assignment  appear  on  P.  455. 
the  face  of  the  declaraUon  to  have  been  attested        (/)  Tlie  Chief  Justu:e. 
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09  BAIL  koight,  and  his  companions,  then  his  majesty's  justices  of  the  Bench,  at  West- 
minster, in  the  county  of  Middlesex,  a  certain  writ  of  our  said  lord  the  king, 
called  a  capias  od  retpondendvait  against  the  said  defendant,  directed  to  the 

sheriff  of ,  by  which  said  writ  our  said  lord  the  king  commanded  the  said 

sheriff  that  he  should  take  tha  said  defendant,  if  he  should  be  found  in  his  baili- 
wick, and  him  safely  keep,  so  that  the  said  sheriff  might  have  his  body  before 

the  justices  of  our  said  lord  the  king,  at  Westminster,  on  [         ]  to  answer 

to  the  said  plaintiff  in  a  plea(g'),  [wherefore  with  force  and  arms  the  close  of 
the  said  plaintiff,  at he  broke,  and  other  wrongs  to  him  did,  to  the  great 

[  *462  ]  damage  *of  the  said  plaintiff,  and  against  the  peace  of  our  said  lord  the  king, 
and  also  that  the  said  defendant  might  answer  to  the  said  plaintiff,  according  to 
the  custom  of  his  said  majesty's  court  of  the  Bench,  in  a  certain  plea  of  tres- 
pass on  the  case  upon  promises,  to  the  damage  of  the  said  plaintiff  of  ^ — ,  and 
that  the  said  sheriff  should  have  there  that  writ ;  which  said  writ  afterwards,  and 
before  the  delivery  thereof  to  the  said  sheriff  of,  &c. — [^Froued  a»in  the  prece- 
dent antCf  447,  to  the  end^  except  in  the  stateinent  ofi>  the  condition  of  the  baU 
bond^  {which  is  for  appearance  in  C.  P.  and  in  the  breach  thereof  and  conckuU 
as  in  debt  in  C.  P.  adding  the  profert  at  the  end  of  the  declaration*] 


OH  ACPLE- 

TIH  BOVIM. 


XIV.  ON  REPLEVIN  BONDS. 


Ellenborough. 


next  after 


(fc),  in 


[  ♦467  ] 

By  th«  as- 

ngnee  of  a 
repltriii 
bond  where 
proceedings 
in  replevin 
wareremoT* 
edbyr«./a, 
l0.  into  K. 
B.  and  the 
plaintiff  ob« 
tained  iudg- 
ment  there 


Termt  1  WilL  4, 


—  (to  wit.)  (f).  A.  B.  assignee  of  E.  F.  esq.  sheriff  of  the  county  of 
— — ,  according  to  the  form  of  the  Statute  in  *such  case  made  and  provided, 
complains  of  C.  D.  being,  &.c.  of  a  plea  that  he  render  to  the  said  A.  B.  asas- 


{g)  U  would  suffice  here,  instead  of  the  words 
between  the  brackets,  to  say,  ^  in  a  plea  of  tres- 
pass ;"  there  is  no  occasion  to  set  out  or  refer  to 
the  elautumf regit,  5  J.  B.  MDore,  598.— 2  B.  & 
B.  659,  S.  C. 

(A)  As  to  the  title  of  the  declaration,  ante,  444, 
n.  (m). 

(ft)  The  venue  may  be  laid  in  any  county,  ante, 
44o  n  { fi\, 

(k)  See  forms,  3  Ld.  Raym.  143.— Morg.  600.  7 
Wentw.  Index,  536,  7. — 1  Lutw.  686;  by  assignee 
of  the  mayor  of  Canterbury,  4  M.&  8.120.  See 
form  of  declaration  against  sheriff,  for  the  loss  of  a 
replevin  bond,  and  law,  5  B.  &  C.  284,  and  a  form, 
poBlj  750,  for  not  taking  a  replevin  bond.    The  re- 

?levm  bond  maybe  assigned  under  11  Greo.  S.  c 
9. 8. 22^  to  the  avowant  onl  v,  or  to  the  person  mak- 
ing cognizance,  or  to  both  of  them  jointly,  1  B.  &  P. 
SSI,  n. — SM.  &  S.  180.  Consequently  they  may 
sue  jointly  upon  it,  id.  ibid.  A  declaration  by  such 
assignees,  stating  that  they  both  distraint  the  de- 
fendant's goods  Mr  rent  due  to  one  of  them,  is  good, 
without  stating  the  other  to  be  bailifl^  3  M.  &  S. 
180.  The  decisions  as  to  bail-bonds  are  in  gene- 
ral applicable.  The  action  may  in  all  cases  be 
brought  in  one  of  the  courts  at  Westminster,  6  T. 


R.  195.— 2  Sel.  Pract.  267.    But  it  must,  when  the 

Eroceedings  in  replevin  have  been  removed,  be 
rought  in  the  court  in  which  the  re.  fa.  lo.  is  re- 
turnable, as  on  a  bail-bond.  2  Sel.  Prac.  267,  ante, 
446.  It  should  be  in  the  name  of  the  avowant,  or 
person  making  cognizance,  1  B.  &  P.  378.  Each 
surety  is  liable  to  the  penalty  of  the  bcmd,  and  costs 
of  the  action  asainst  himself  1  Taunt.  218;  and 
as  to  extent  of  aability  of  surety  where  sheriffis  on- 
ly take  one,  see  IJ.  B.  Moore,  68.  As  to  when 
oischarged  where  avowant  proceeds  to  judgment 
under  writ  of  inouiry,  in  pursuance  of  17  Car.  2.  c 
7,  s.  2, 4  J.  B.  Moore,  606.  The  court  will  not  set 
aside  the  proceedings  on  a  replevin  bond,  on  the 
ground  that  the  action  is  commenced  before  the 
condition  has  been  broken,  because  it  will  be  a 
good  defence  to  the  action,  6  Taunt.  776 ;  but  the 
court  will  relieve  where  execution  has  been  issued 
on  the  judgment,  and  the  sum  levied  and  paid  to 
avowant,  Mlbre  the  action  was  brought  on  the 
bond,  4  J.  B.  Moore,  619.  The  sureues  are  lia- 
ble only  for  the  rent  due  at  the  time  of  the  dis- 
tress and  costSi^axidtiitty  are  entitled  to  relief  when 
those  are  paid,  1  Yo.  &  Jerv.  286  vAnd  see  for- 
th^r  as  to  the  liabiUty  of  sureties,  and  when  dis- 
charged, Tidd,  9th  ed.  1078,  296.-^  Taunt.  379. 
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signee  as  aforesaid,  the  sum  o££ — «  of  lawful*  &c.  which  be  owes  to(l)  and  un-        ^^ 
justly  detains  from  him,  &c     For  that  whereas,  heretofore,  to  wit,  on,  &c.(m)      Boifo*. 
at  &c.(n)  the  said  plaiatifiKo)  distrained  the  goods  and  chattei6(p)  of  one  G«  H.  treu  for 
hereinafter  mentioned,  for  a  certain  sum  of  money  then  due  to  the  said  plain-  ^^°^ 
tiff  for  rent(9).     And  the  said  goods  and  chattels  being  so  distrained,  the  said  Application 
6*  H.  afterwards,  and  within  the  space  of  five  days  then  next  ensuing,  to  wit,  to  replevy. 
OD,  &c.  at,  &c.  {venue)  aforesaid,  made  his  plaint  to  the  said  £.  F.  then  being 
sheriff  of  the  county  of  ,  out  of  the  county  court  of  *the  'said  sheriff,  of  [  *4d8  ] 

the  taking  and  unjustly  detaining  of  the  said  goods  and  chattels  of  the  said  G. 
H.  by  the  said  plaintiff,  and  then  and  there  prayed  the  said  sheriff  that  the  said 
goods  and  chattels  might  be  forthwith  replevied  by  the  said  sheriff,  and  deliver-     ' 
ed  to  the  said  G.  H.    And  thereupon  the  said  £.  F.  so  being  sheriff  of  the  ^^boD^'*~ 

said  county  of ,  according  to  the  form  of  the  Statute  in  such  case  made  and  ^^"- 

provided(r),  did  take  from  the  said  G*  U.  and  from  the  said  defendant  and  one 
I.  E«  as  two  responsible  sureties,  a  bond  in  double  the  value  of  the  said  goods 
and  chattels  so  distrained  as  aforesaid^  (the  value  of  the  said  goods  and  chattels 
having  been  on  that  occasion  first  ascertained  by  the  oalh  of  a  credible  witness 
duly  sworn,  according  to  the  form  of  the  Statute  in  such  case  made  and  provid- 
ed («)•  And  the  said  G.  H.  and  the  said  defendant,  and  one  I.  K*  on  the  said, 
&c*  at,  &c«  (venue)  aforesaid,  by  their  certain  writing  obligatory(0,  sealed 
with  their  respective  seals,  and  now  shown  to  the  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  the  date  whereof  is,  to  wit,  the  day  and  year 
last  aforesaid,  did  jointly  and  severally  acknowledge  themselves  to  be  held 
and  firmly  bound  unto  the  said  £•  F.  so  beipg  sheriff  of  the  said  county  of 
,  in  the  said  sum  of  £ — ,  above  demanded,  to  be  paid  to  the  said  sheriff; 
with  a  condition  thereunder  written,  that  if  the  said  G.  H.  did  appear  at  the  tkm  ^  tho 

then  next  county  court  for  the  county  of ,  to  be  holden  at,  &c.  in  the  said  v!|^7^. 

county  and  should  then  and  there  prosecute  his  action  with  effect  (to)  against 
the  said  plaintiff,  for  taking  and  unjustly  detaining  of  certain  goods  and  chat- 
tels in  the  said  condition  mentioned(a;),  and  should  make  return  thereof,  if  re- 

— 2  Marsh.  882. — 7  Price,  2SS.    When  discharged  and  to  which  Boid  diatre§a  the   9oid  goodg  and 

br  reference  to  arbitration,  see  1  Moore  &  P.  S^.  ckatUlt  were  liabUJ*    A  replevin  bond  taken 

Xhia  action  is  not  within  the  8  &  9  W.  3.  c.  11.  under  a  diBtreas  for  a  rent«charge  is  assignable,  2 

8.  8.-— 2  M.  &  S.  155. — ^Interest  is  not  allowed  on  Bing.  349. 

affirmsnre  of  iudgment  in  this  action,  4  Taunt.  30.  ir)  11  Geo.  2.  c  19.  s.  23. 

(/)  If  the  plaintiff  declare  in  the  c^net  only,  it  (t)  11  Geo.  2  c.  19.  s.  23.~This  allegation 

will  suffice,  4  M.  It  8. 120.  seems  unnecessary,  and  in  manv  ibrms  is  not  in- 

^  (m)  This  is  generally  the  day  when  in  fact  the  serted,  see  Morg.  500,  and  7  Wentw.  I  k.    The 

distress  was  made,  and  corresponding  with  the  pro-  oath  need  not  be  in  writing,  and  as  to  stamp,  eee 

oeedinM  therein.  4  Bine.  193. 

(n)  This  should  be  the  parish  or  place  where  [t\  The  bond  must  bo  stated  accurately,  but  af* 

the  fflstress  was  made.  ter  tno  nonsuit  on  account  of  a  variance,  when  the 

(o)  If  a  distress  were    made   by  the  plaintifl^  cause  has  not  been  defended,  the  court  will  permit 

as  iMUliff  of  another  person,  it  is  usual  to  say.  the  record  to  be  amended,  and  a  new  trial  bad,  3 

*  OS  baiHff  of  one ^  and  by  his  eommand  Taunt.  81. 

dislrotiied;"  &c.,  5  T.  R.  196,  but  it  has  been  held  («)  This  must  be  carciully  examined  with  the 

sufficient  to  allege,  that  A.  B.  and  C.  D.  dbtrain-  original.     A  variance  would  be  fatal,  unless  allow* 

ed  for  rent  due  to  A.  B.  without  averring  that  C.  cd  to  be  amended  under  the  9  Geo.  4.  c.  15. 

D.  acted  as  bailiff,  3  M.  &  8. 180.  {to)  This  means  with  success,  6  B.  &  C.  296. 

(p)  The  goods  ought  not  to  be  set  forth,  3  M.  The  condition  of  tlie  bond  is  not  latiafied  by  a 

It  0.  160.  prosecution  of  the  suit  in  the  county  court ;  but 

(q)  If  the  distress  was  a  rtni-charre  or  annu-  the  plaint,  if  remoTed  by  re,  fa,  lo,  into  a  superior 

Uy^  Uien  say,  '^for  a  certain  nan  tif  money  then  court,  must  be  prosecuted  there  with  effect,  and 

dM€  toihe  taidplttintijffor  the  arreare  qfa  eer-  a  return  made,  if  adjudged  Mere,  1  B.  &  P.  410. 

tain  rent^eharge  ieewnr  out  c/  and  charged  Tho  condition  of  the  bond  must  be  carefully  set 

upon  certain  tamde  ana  jpremuu^  eituaie^  ^rc,  forth. 

ill  emd  Mpon  loAicA  ike  eoid  dUireee  was  made^  (x)  Sec  Morg.  501.    It  is  not  necessary,  nor 
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•  ^  vt«   ^^  should  be  adjudged  by  lair(y),  and  should  well  and  truly  keep  harmless  and 
BOXD4.      iodemnified(2;)  the  said  sheriflT  of  — ^^  his  under-sheriff^  deputy,  *and    bail* 
iffsf  Iquchtng  and  concerning  the  replevying  and  delivery  of  the  said  goods 
and  chattels,  and  also  from  and  against  all  actions,  suits,  damages,  losses, 
costs,  and  charges,  Ihat  might  arise  or  happen  unto  him  in  consequence  or  by 
means  thereof,  then  the  said  obligation  was  to  be  void  and  of  none  effect,  other- 
Replevin      wise  to  be  and  remain  in  full  force.     And  thereupon  the  said  sheriff  afterwards, 
granied.       ^^  ^^^^  ^^^  ^^^  l^^  aforesaid,  at,  &c.  (ecnus)  aforesaid,  at  the  pni3rer  of  the  said 

O.  H.  replevied  and  made  deliverance  of  the  said  goods  and  chattels  to  the  said 
^my*"  6.  H.  according  to  the  duty  of  his  said  office*  (a).  And  afterwards,  to  wit* 
court.  at  the  then  next  county  court  for  the  said  county  of,  &c«  to  wit,  at  the  county 

court  of  the  said  sheriff,  holden  at  the  house  known,  d&c.  at,  dtc.  (veniM)  on,  dtc* 
before       ■    and  (fe),  then  suitors  of  the  said  court,  the  said  G«  H.  did  ap- 

pear, and  then  and  there  in  the  same  court,  without  the  writ  of  our  said  lord  the 
king,  levied  his  plaint  against  the  said  plaintiff,  for  the  taking  and  unjustly  de- 
taining of  the  said  goods  and  chattels  of  the  said  G.  H,  and  then  and  there  found 
pledges,  as  well  for  prosecuting  his  said  plaint,  as  for  returning  the  said  goods 
and  chattels,  if  return  thereof  should  be  adjudged  by  law,  to  wit,  the  said 
l^.'io.^^  defendant,  and  L  K.(c).     Which  said  plaint  afterwards,  to  wit,  on,  &c.  {day  of 
into  K.B.     ftffiHfig:  re.fa.  lo»  or  ie$U)  was  duly  removed,  at  the  instance  of  the  said  plain- 
tiff, from  and  out  of  the  county  court  of  the  said  sheriflO[d)  of  ■         into  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  to  wit,  at  Westminster, 
by  virtue  of  his  said  Majesty's  writ  otreeordari  facia$  loquelam^  before  then 
duly  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  of  hia 
[  *460  ]  Chancery,  at  Westminster  ^aforesaid,  returnable  before,  &c«  on,  &c.  (m  in  tko 
Declaration  ^^^  of  re*  fa,  lo,)    And  thereupon  the  said  G.  H*  afterwards,  to  wit,  in  — 

io  K.  B.       Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  in  the  court  of  our 

said  lord  the  king,  before  the  king  himself,  by his  attorney,  declared  against 

the  said   plaintiff,  in  the  said  plea  of  taking  and  unjustly  detaining  his  said 
goods  and  chattels,  and  by  the  said  declaration,  he  the  said  G.  H.  by  the  said 

his  attorney,  complained  that  the  said  plaintiff,  on,  &c.  aforesaid,  at,  d&c. 

{venue)  aforesaid,  in  a  certain  street  or  place  there,  called took  the  goods 

and  chattels  of  the  said  G.  H.  in  the  said  declaration  more  fully  and  particular- 
ly described,  and  them  unjusdy  detained,  against  sureties  and  pledges,  &c. 
To  the  damage  of  the  said  G.  H.  of  ^ —  and  therefore  he  brought  his  suit,d&c 
Avowry  — [According  io  the  note  infra^  the  declaration  may  fnroceed  to  etaie  thejudg" 
thereio(«).  ,^^^^  OS  post^  461,  omitting  the  proceedings  subsequent  to  the  avowry f  and  for 
brevity  thefoUoyoing  statement  between  brackets^  oj  such  proceedings^  had  belter 

indeed*  prudent  to  set  forth  the  floods  distrained,  tiff  from  all  charges  and  damages  by  reason  ofth* 

3  M.  &  8.  180.    A  variance  would  be  fatal,  8  replevin.    2  Bing.  349. 

Taimt.  81.*-If  the  floods  are  not  stated  in  the  la)  See  Forms,  Morg.  501, 502.— 3  M.  &  S. 

condition,  but  in  an  inventory,  say.  '^the  ^oodi  180. 

and  chatUh  menlioned  in  the  thiauU  or  tnoen-  (6)  As  to  a  varianco  in  names, see  2  B.  &  Cres» 

lory  thereunto  annexed.''   "  For  taking  goods  and  2.-3  D.  &  R.  225,  S.  C.  it  would  be  TataL 

chattels  mentioned  in  the  said  condition,"  was  held  (c)  These  pledges  are  taken  under  the  Statute 

sufficient,  though  growing  crops  were  mentioned  Westm.2. 13  Ed.  1.  c.  2. — See  Gilb.  98,  and  ar« 

in  the  condition,—!  Bing.  6.-7  J.  B.  Moore,  not  thepledges  under  the  11  Goo.S.  c  19.  s.23. 

231,  S.  C.  {d)  Though  the  party  was  not  sheriff  at  the 

ijf)  7  J.  B.  Moore,  231.  S.  C.  time  of  the  removal,  this  would  be  no  variance.    5 

(2)  As  to  (his  part  of  the  condition,  see  1  Lutw.  B.  &  Cros.  284.^7  D.  &  R.  709,  S.  C.  ' 

687.    The  bond  may  be  for  indemnifying  the  plain-  (e)  It  is  usual  to  state  the  avo\%Ty  or  cognizance, 


ON    BPKCULTIES. 


460 


Olf 
KBPf^YlIf 


fcf  aniilUd,]^[And  aftenrardi,  to  wit,  in  that  same  Term,  in  the 

jrear  of  the  reign,  d&c.  in  &e  said  court  of  our  said  lord  the  icings  before  the  BovDt . 
king  himself,  the  said  court  then  and  still  being  holden  at  Westminster,  in  the 
conntj  of  Middlesex,  the  said  plaintiff,  by  — -  his  attorney,  came  and  defend- 
ed the  wrong  and  injury,  when,  dec.  and  well  avowed  the  taking  of  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  in  a  certain  messuage 
or  dwelling-house,  with  the  appurtenances,  situate  and  being  in,  &c.  in  the  said 
street  or  place  there,  called,  &c«  and  justly,  d&c  because  he  said  that  one  L. 
M.  for  a  long  space  of  time,  to  wit,  for  the  space  of  — —  next  before,  and  endu- 
ing on  '  and  from  thence  until  and  at  the  said  time  when,  &c.  held  and  en« 
joyed  the  said  messuage  or  dwelling-house,  in  which,  &c.  with  the  appurtenan- 
ces, as  tenant  thereof  to  the  said  plaintiff,  by  virtue  of  a  certain  demise  thereof 
the  said  L.  M.  theretofore  made,  at  and  under  the  yearly  rent  of  £ —  payable  on, 
&c.  in  every  year,  and  because  £ —  part  of  the  said  sum  of  £ —  of  the  rent 

aforesaid,  for  the  space  of ending  on,  &c.  as  aforesaid,  and  from  thence 

until  and  at  the  said  time  when,  &c.  was  due  and  in  arrear  from  the  said  L.  M.  to 
the  said  plaintiff,  the  said  plaintiff  well  avowed  the  taking  of  the  said  goods  *and  [  M61  ] 
chattels  in  the  said  declaration  mentioned,  in  the  said  messuage  or  dwelling- 
house,  and  justly,  &c.  as  for  and  in  the  name  of  a  distress,  for  the  said  sum  of 
£ —  so  due  and  in  arrear  as  aforesaid,  and  which  said  sum  of  £ —  so  due  and 
in  arrear  to  the  said  plaintiff,  still  remains  wholly  due  and  unpaid.]     And  such  Judsment 
proceedings  were  thereupon  had  in  the  said  plea  in  the  said  court  of  our  said  dant  in  re- 
lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid  (/),  that  aaer-  ^S^£^ 

wards,  to  wit,  in Term,  in  the year  of  the  reign,  &c.  in  the  said  btndo. 

court  of  our  said  lord  the  king,  before  the  king  himself,  it  was  considered  and 
adjudged  in  and  by  the  [same  court(g),  that  {here  8ei  out  the  judgment^  which 
may  he  thus  :)  the  said  6.  H.  should  take  nothing  by  his  said  plaint(Ji),  hut 
that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  &c«  and  that  the  said 
plaintiff  should  go  thereof  without  day,  and  that  the  said  plaintiff  should  have  a 
return  of  the  said  goods  and  chattels  ;]  as  by  the  record(t)  and  proceedings 
thereof  now  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster  aforesaid,  more  fully  appears.      And  the  said  G.  H.dkl 
plaintiff  in  fact  further  saith,  that  the  said  6.  H.  did  not  prosecute  his  said  cuie^witr 
action  with  effect  against  the  said  plaintiff  for  the  taking  and  alleged  unjustly  f^^V^  '^ 
detaming  the  said  goods  and  chattels,  or  make  a  return  ef  the  sakl  goods  goods. 
and  chattels,    or  any  part    thereof,    according    to    the  form  and    efiect  of 
the    said    condition   of  the    said    writing  obligatory(X;),  but  hath    hitherto 


to  order  to  show  that  the  pUMMiffM  entitled  to  euo  ctl  see  1  8%ond.  M,  n.  S ;  Carth.  58. 

onder  the   1 1  Geo.  t.  c.  19.  t.  SS ;    eeo   1    B.  (r)  Examine  carefiillj  with  the  judgment. 

ft  P.  378 ;  6  T.  R.  196  ;  but  this  doe*  not  aeem  (Jl)  Quere,  if  writ  or  plaint,  eee  Com.  Dig. 

necesBar7,(l)   it   being  tuffidentlj    diicloeed  in  PleadenSK.  8. 

Che  commcpcemenC  of  the  declaration,  that  the  [i)  If  the  jMroceedinga  have  been  removed  by 

dtstrecs  was  for  rent,  and  that  the  condition  of  the  wnt  of  error,  tay,  **  tu  fy  thi  record  and  fToeetd" 

bond  was  to  proceed  in  an  action  of  replevin  tn^  iktrtof,  wkiek   nav$  Wfic«  been  removed 

against  the  plaintiff  with  success,  or  to  return  the  from  ik€  tauf  eourt^  into  the  court  of  our  eaid 

foods  to  him ;  see  5  T.  R.  196, 197,  and  7  Wentw.  tord  the  kingj  btfore  the  king  khneeifj  for  cer- 

1.    The  declaration  OQ  the  replevin  bond,  after  tain  alleged  caueee^  error  tkereiny  and  wkiek 

suting  the  declaration  in  replevin,  as  above,  may  are  now  remaining  tn  the  eaid  laei-inentioned 

proceed  immediately  to  the  state  of  the  judgment,  courts  in  all  tkinge  {0lmikdmore  fully  appeared 

offlittinff  the  avowrv  or  cognizance.  (k)    The  declaration    is  not  double,  becatiM 

{f)  As  to  this  allegation  of  taliter  procetoum  it  alleges,  that  the  defendant  did  not  protecate 

(1 )  i  Gould  V,  Warner,  S  Wend.  Rep.  58.  > 
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ItXPLKV-Iir 
BOir08. 

Whereby 
bond  forfeit- 
ed to  she- 
riff who 


tignt  to 
plaintiff^/). 

[   *462  ] 


The  like 
when  the 
bond  was 
forfeited,  by 
the  replevin 
tuit  not  be- 
ing prose- 
cuted in  the 
county 
court{m). 


DECLABATION6    IN   DEBT, 

wholly  neglected  and  jefosed,  and  still  wholly  neglects  and  refuses  so  to 
do.  Whereby  the  said  writing  obligatory  became  forfeited  to  the  said  E.  F,  so 
being  aherifif  of  the  said  county  of  — —  as  aforesaid.  And  the  same  being  so 
forfeited,  the  said  sheriff  afterwards,  to  wit,  on,  &c.  {dale  ofoiaignmeni)  at,  &c« 
(vmue)  aforesaid,  at  the  request  and  costs  of  the  said  plaintiff,  by  an  indorse* 
ment,  *6i^, — [  The  siatemenl  of  ike  assignment  and  conclusion  of  ike  declaraUant 
are  precisely  the  same  as  in  the  preeedenl^  anle%  4A9,froin  the  asterisk  to  the  end.] 

[  fVhen  the  declaration  is  for  not  prosecuting  the  action  of  replefdn  in  the  couniy 
courts  proceed  as  in  the  last  precedent^  to  the  asterisk^  469,  and  then  as  follows  :] 
— And  although  afterwards,  to  wit,  on,  &c«  the  county  court  of  the  said  shmff 

of  the  said  county  of ,  was  duly  holden  at,  dtc.  aforesaid,  before  —  and 

,  then  suitors  of  the  said  court,  the  same  being  the  next  county  court  of 

the  said  county  of ,  after  the  making  of  the  said  writing  obligatory  as  afore- 
said, to  wit,  at,  dtc.  {venue)  aforesaid.  Yet  the  said  G.  H.  did  not  appear(f») 
at  the  said  county  court,  so  holden  next  after  the  making  of  the  said  writing  ob- 
ligatory as  aforesaid,  and  then  and  there  prosecute  his  said  action  with  effect 
against  the  said  plaintiff,  according  to  the.  form  and  effect  of  the  said  coudttion, 
but  wholly  omitted  and  neglected  so  to  do.  Whereby  the  said  writing  obligato- 
ry became  forfeited,  &c. — [State  ike  forfeiture  and  assignment  of  the  bond  to 
the  plaintiffs  and  proceed  to  the  end,  as  in  the  last  precedent.] 


By  the  m- 

tignee  of  a 
replevin 
bond,  where 
the  party  re- 

Tied  his 
plaint,  but 
was  aAer* 
wards  non- 
prossed for 
not  declar- 
ing in  the 
county 
courtfo). 

[  *463  ] 


[Same  as  ante^  459,  as  far  cu  the  asterisk^  and  then  proceed  asfoUovos ;] — 
And  the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  at  the  next  couniy 
court  for  the  said  county  of  — ,  to  wit,  at  the  court  of  the  said  sheriff,  held  at 
the  *[booth  hall]  in  ,  [being  the  common  shire  hall  for  the  said  county  of 

— ,]  on,  &c.  before  "  -  and  ■  ■  ,  then  suitors  of  the  said  court,  the  said  £. 
F.  appeared  in  his  proper  person,  and  then  and  there  in  the  same  court,  without 
the  writ  of  our  said  lord  the  king,  levied  his  plaint  against  the  said  plaintiff,  for 
the  taking  and  unjustly  detaining  the  said  cattle,  goods,  and  chattels  of  the  said 
£•  F.  and  then  and  there  found  pledges,  as  well  for  prosecuting  his  said  plaint 
as  for  returning  the  said  cattle,  goods,  and  chattels,  if  return  thereof  should  be 
adjudged  by  law,  to  wit,  the  said  {names  of  pledges).  And  the  said  plaintiff  also 
appeared  in  the  said  court  to  answer  the  said  £•  F.  in  the  plea  of  his  said  plaint, 
and  such  proceedings  were  thereupon  bad  in  the  said  plea,  that  afterwards*  to 


his  suit  with  effect,  and  hath  not  made  a  return, 
S  M.  &  S.  180 ;  Morg.  503,  4.  The  declara- 
tion, however,  need  not  negative  both  parts 
of  the  condition,  4  J.  B.  Moore,  606.— 2  B.  &  B. 
107,  S.  C.  The  breach  need  not  be  formally  as- 
signed, and  the  plaintiff  will  be  eptitled  to  recover 
if  a  sufficient  breach  otherwise  appears.  5  Bam. 
St  Cross.  S84.  When  the  condition  is  to  prose- 
cute the  suit  with  effect  and  without  delay^  a 
breach  in  those  words  would  suffice,  and  pooof  of 
two  years'  delay  would  suffice  without  proving  a 
judffroent  of  mm  prot,    4  Bing.  586. 

'Die  issuing  of  a  writ  of  retamo  hti^endo  is 
sometimes  stated.  7  Wentw.  1,  but  is  unneces- 
sary.(l)    WiUes,  6 ;  2    Sell.  Pract.  267.    The 


sureties  are  not  discharged  by  a  writ  of  imioiiy, 
on  the  17  Car.  2.  c.  19.  s.  2S.  and  a  judgment 
thereon,  id.    5  B.  &  Cress.  £84. 

(/)  An  assicnment  by  a  clerk  at  tho  sheriff^ 
office  on  behalf  of  the  sheriff  is  sufficient,  4  Camp. 
36  ;  2  Saund.  61.— Ante,  449. 

(m)  See  5  T.  R.  195.  •{  4  Bin^h.  586.  }  As  to 
the  mode  of  showing  a  determination  of  the  suit  in 
the  coimty  court,  where  the  plaintiff  in  replevin 
appeared, but  was  afterwards  nonsuited  for  not  de- 
claring, see  12  East,  585,  and  post. 

(a)  See  note  (Ak  ante,  461. 

(o)  This  was  the  precedent  held  sufficient  in  S 
M.&&180. 


(1)  {  M'Farland  v.M'Nitt,  Co^den  v.  Pease,  10  Wend.  Rep.  S29,  339.  > 


n 
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wil,  at  the  [fifth]  county  court  of  O.  L.  esq.  then  sheriff  of  the  said  county  of       ow 
,  holden  at  the  booth  ball  in  »  [being  the  common  shire  hall  of  and     novm. 


for  the  said  county  of ,]   on,  dtc.  aforesaidi  and  in  the  year  of  our.  lord 

,  before and ,  gentlemen,  suitors  of  the  said  court,  the  said  E. 

F.  did  not  prosecute  bis  said  action  with  effect,  according  to  the  condition  of  the 
said  writing  obligatory  ;  and  thereupon  it  was  then  and  there  considered  in  and 
by  the  said  last-mentioned  court,  that  the  said  £.  F.  should  take  nothing  by  his 
said  plaint,  but  that  ho  and  his  pledges  to  prosecute  should  be  in  mercy,  &c.  and 
that  the  said  plaintiff  should  have  return  of  the  said  cattle,  goods,  and  chattels, 
as  by  the  remembrance  and  proceeding  thereof  still  remaining  in  the  said  court 
more  fully  appears,  which  said  judgment  still  remains  in  the  said  county  court 
in  full  force  and  effect,  in  no  wise  reversed,  satisfied,  or  made  void(p} ;  and 
the  said  plaintiff  further  saith,  that  the  said  £.  F.  hath  not  yet  made  a  return  of 
the  said  cattle,  goods,  and  chattels,  or  any  part  thereof,  according  to  the  form 
and  effect  of  the  said  condition  of  the  said  writing  obligatory,  but  bath  wholly 
neglected  and  refused  se  to  do,  and  herein  failed  and  made  default,  whereby  the 
writing  became  forfeited  to  the  said  O.  L.  (name  of  sheriff)  so  being  sheriff  of 

the  said  county  of as  aforesaid,  and  the  same  being  so,  &c« — [^Staie  a«- 

signmenl  io  piaintiff^  and  conclude  as  anie^  461.] 


*XV.    ON    BONDS    RELATING    TO  THE    CHARACTER    IN    WHICH    PLAINTIFF   SUES,   [  *464    1 


OR    THE    DEFENDANT    IS    SUED.  2!I,'^^l!I!?i 


77t<  following  formM  tnll  suffice  io  show  the  mode  in  which  declarations  on 


TO  TBK 

CHABAO 

TSR   tlf 


bonds^  by  and  against  persons  suing  and  being  sued  in  a  particular  character,   TLj^vmr 
are  to  be  framed.      The  forms  in  assumpsit,  by  and  against  particular  persons,    *^^"i  ^^ 
ante,  91  to  116,  may  readily  be  applied  to  declaratiotu  on  bonds,  aut  is 

8V£D. 

,  (to  wit.)  A.  B.  and  E.  F.  his  wife,  complain  of  C.  D.  being  in  the  cus-  fn^j^JJ'"^ 

tody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  bond  gim 

ItioAself,  of  a  plea  that  he  render  to  them  the  sum  o{£ —  which  he  owes  to  and  fore  coTer- 

unjustly  detains  from  them.     For  that  whereas  the  said  defendant  heretofore,  |^^^K.B. 

and  whilst  the  said  E.  F.  was  sole  and  unmarried,  to  wit,  on,  &c.  (daie  of 

band)  at,  &c.  {venue)  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 

DOW  shown  to  the  court  of  our  said  lord  the  king,  before  the  king  himself  here, 

the  date  whereof  is  a  certain  day  and  year  therein  na(ned,  to  wit,  the  day  and 

year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said 

£.  F.  in  the  said  sum  of  £ —  above  demanded,  to  be  paid  to  the  said  £.  F. 

Yel  the  said  defendant  (although  of\en  requested  so  to  do)  hath  not  as  yet  paid 

the  suid  sum  of  £ —  above  demanded,  or  any  part  thereof,  to  the  said  £.  F. 

whilst  ^he  was  sole  nnd  unmarried,  or  to  the  said  plaintiffs,  or  either. of  them 

(p)  The  declaration  need  not  negative  both  parts  not  made  a  return,  &c.  ante,  461,  note  (k). 
of  the  condition,  if  the  plaintiff  waa  non-proMod  ;        (q)  See  a  form,  2  Rich.  C.  P.  S92.— 1  Raym. 

the  breach  may   be,  that  defendant  did  not  proee-  285.— 1  Venir.  119. 
cute  his  suit  wiih  eff'rrt,  without  slating  he  hath 
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Off  Boarpt  ^ince  their  intermarringe  ;  but  he  so  to  do  hath  hitherto  wholly  neglected  and 

TO  THc  refusedt  and  still  doth  neglect  and  reiiise  to  paj  (he  samet  or  any  part  thereof, 

^niTiiT  to  the  said  plaintiflTa  ;  to  the  damage  of  the  said  plainttflTs  of  J^IO,  and  there- 

WHICH  f^jipQ  ^iiey  bring  their  suit,  &c. 

•UBS,  OK  Fledges,  olc* 

DKTCNiy- 
JIKT  !• 

B  a^BuryiT-  [Coimnencemml  as  ifsua^  as  in  other  cases,] — ^For  that  whereas  the  said  de- 
ing  oUiigee  fendant  heretofore,  and  in  the  life-time  of  one  E.  F.  since  deceased,  to  wit,  on, 
JSt^k!  B.  &c.  {date  of  bond)  at,  &c.  {venue)  by  his  certain  writing  obligatory,  sealed  with 

r)- 


F 
[* 


«4A5  1  *^'*  ^^''  ^"^  °^^  shown  to  the  court  of  our  said  lord  the  king,  before  the  king 
himself  here,  the  date  whereof  is  a  certain  day  and  year  therein  named,  to  wh, 
the  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bovnd 
to  the  said  plaintiff,  and  to  the  said  £.  F.  in  the  said  sum  of  j^ —  above  demand- 
ed, to  be  paid  to  the  said  plaintiff  and  £.  F.  Tet  the  said  defendant  (ahhougk 
often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  de» 
manded,  or  any  part  thereof,  to  the  said  plaintiff  and  £.  F.  or  either  of  them,  in 
the  life-time  of  the  said  £.  F.  or  to  the  said  plaintiff  since  the  death  of  the  said 
£.  F.  But  he  to  do  this  hath  hitherto  wholly  neglected  and  refused,  and  stili 
neglects  and  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff; 
to  the  damage  of  the  said  plaintiff  of  j^  10  ;  and  therefore  he  brings  his  suit,  d&c. 

Pledges,  d&c. 

By  Um  a»-        ,  (to  wit.)      A.  and  B.  assignees  of  the  estate  and  efiects  of  £•  F.  a 

biuskrupt's     bankrupt,  according  to  the  force,  form,  and  eiect  of  the  Statute  concerning 
^^i^         bankrupts,  complain  of  0.  D.  being  in  the  custody  of  the  marshal  of  the  Mar- 
^^<^'         shalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  that  he  ren- 
der to  the  said  A.  and  B.  as  assignees  as  aforesaid,  the  sum  of  £ —  which  he 
owes  to  and  unjustly  detains  from  them  as  assignees  as  aforesaid.     For  that 
wher<$as  the  said  defendant,  heretofore,  and  before  the  said  £.  F.  became 
bankrupt,  to  wit,  on,  &.c.  {date  of  bond)  at,  &c.  (venue)  by  his  certain  writing 
obligatory,  sealed  with  the  seal  i>f  the  said  defendant,  and  now  shown  to  the 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  the  date  whereof  is 
a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid, 
*  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said  £.  F.  in  the  said 

sum  of  ^ —  above  demanded,  to  be  paid  to  the  said  £.  F.  Yet  the  said  de- 
fendant (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum 
of  ^ —  above  demanded,  or  any  part  thereof,  to  the  said  E.  F.  before  he  be- 
came bankrupt,  or  to  the  said  plaintiffs,  assignees  as  aforesaid,  since  the  bank- 
ruptcy of  the  said  £•  F.  But  to  pay  tho  same,  or  any  part  tbereuf,  to  the  said 
£•  F.  before  he  became  bankrupt,  or  to  the  said  plaint iff-^,  assignees  as  afore- 
said, since  the  bankruptcy  of  the  said  E.  R  he  the  said  defendant  hath  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse  to  pay  the  same  to  the 
said  plaintiffs,  assignees  as  aforesaid  ;  to  the  damage  of  the  said  plaintiffs,  as 
assignees  as  aforesaid,  of  ^10,  and  therefore  they  bring  their  suit,  d&c. 

Pledges,  &c. 

(r)  2  Rich.  C.  P.  452.— Morg.  495.    The  plaintiff  must  d«dare  as  surviTing  obligee,  see  4  B.  & 
Aid.  S74.  ante,  91. 
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oir  BOiriM 
msLATiifa 


(to  wit.)     A.  B.  executor  of  the  last  will  and  tettament  of  £•  F.  de- 
ceased, complains  of  C.  D.  beioff  in  the  custody  of  the  marshal  of  the  Mar-     to  trs 
shalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  that  he  ren- 
der to  him  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  *which  he  the 


TBR  IN 
WHICH 

pLAiiTTi  rr 
said  C.  D.  unjustly  detains(f)  from  him.     For  that  whereas  the  said  defendant,     •v>«>  »» 

heretofore,  and  in  the  life-time  of  the  said  E.  F.  since  deceased,  to  wit,  on,  dc^c.      unr  n 
{daU  of  hand)  at,  &c.  (venue)  by  his  certain  writing  obligatory,  sealed  with  his  Bx^utw  of 
seal,  and  now  shown  to  the  court  of  our  said  lord  the  king,  before  the  king  him-  ^''^.aj: 
self  here,  the  date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  f*^' 
the  same  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  L    ^^^  J 
bound  to  the  said  £.  F.  in  the  said  sum  of  £ —  above  demanded  to  be  paid  to 
the  said  £•  F.  or  his  certain  attorney,  executors,  administrators,  or  assigns. 
Yet  the  said  defendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  Broach. 
the  said  sum  c  f  £^-  above  demanded,  or  any  part  thereof,  to  the  said  £•  F.  in 
his  life-time,  or  to  the  said  plaintifiv  executor  as  aforesaid,  since  the  death  of  the 
said  £.  F.,  but  to  pay  the  same  or  any  part  thereof  to  the  said  £.  F.  in  his  life- 
time, or  to  the  said  plaintiff,  executor  as  aforesaid,  since  the  death  of  the  said  £• 
F.  the  said  defendant  hath  hitherto  wholly  refused,  and  still  doth  refuse  to  pay 
the  "Same,  or  any  part  thereof,  to  the  said  plaintiff,  executor  as  aforesaid  ;  to  the 
damage  of  the  said  plaintiff,  as  executor  as  aforesaid,  of£ —  and  therefore  he 
brings  his  suit,  dtc.     And  the  said  plaintiff  brings  into  court  here  the  letters  Prof«rt. 
testamentary  of  the  said  E.  F.  deceased,  whereby  it  fully  appears  to  tbe  said 
court  here,  that  tbe  said  plaiutiflTis  executor  of  the  last  will  and  testament  of  the 
said  K  F.  deceased,  and  hath  the  execution  thereof,  &c. 

Pledgest  &c. 

«— —  (to  wit.)     A.  B.  administrator  of  all  and  singular  the  goods,  chattels,  By  anad- 
and  credits,  which  were  of  £.  F.  deceased,  at  the  time  of  his  death,  who  died  in  K.  B.(«). 
intestate,  complains  of  0.  D.  being,  &c.  of  a  plea  that  he  render  to  the  said 
A.  B.  the  sum  of  £ —  which  he  unjustly  detains  from  him.     For  that  whereas, 
6lc. — l^SlcUe  the  making  of  the  bond^  ^>c.  €u  in  kut  precedent^  and  conclude  as 
foUowB :] — Nevertheless  the  said  defendant  (although  often  requested  so  to  Broach. 
do,  hath  not  as  yet  paid  the  said  sum  of  £ —  above  demanded,  or  any  part 
thereof,  to  the  said  £.  F.  iu  his  life*  time,  or  to  the  said  plaintiff  since  the  de- 
cease of  the  said  £.  F.  (to  which  said  ^plaintiff  af\er  the  death  of  the  said  £.  [  *467  ] 
F.  to  wit,  on,  &c.  (date  ofgrani  of  administration)  at,  &c.  (venue)  aforesaid,  leuSi  ^ad- 
ad  ministration  of  all  and  singular  the  goods,  chattels,  and  credits  which  were  miniatratioa 
of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  who  died  intestate,  by 

by  Divine  Providence  Archbishop  of  Canterbury,  Primate  of  all  £ngland 

and  Metropolitan,  in  due  form  of  law  was  granted]  but  he  so  to  do  hath  hither- 
to wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintiff,  administrator  as  aforesaid  ;  to  the  damage  of  the  said  plaintiff  as 
administrator  as  aforesaid,  of  £ —  and  therefore  he  brings  his  suit,  d&c.     And  ProTort. 

(#)  Bet  fonn^S  Rich.  C.  P.  448, 294, 453.    Lil.  ^  3  Dowl.  211.  } 

Ent.  144.    Seo  a  form  against  executoniin  C.  P.  2  (u)  Seo  form,  Lil.  Ent.  ]67.~PIead.  A.  374. 

Sannd.  216;  and  by  executor  of  a  surviving  ezecu-  (io)  As  to  the  statvmoiit  of  the  crant  of  letters 

tor,  Co.  Ent.  1.  of  administration,  see  ante,  do,  llO.     ^4  Dowl, 

{t)  As  to  Uie  debet  et  detinetj  see  ante,  384,  n-  169.  } 
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0v  BoiiiM  (^  gaid  plaiDtrff  brinM  into  court  here  the  letters  of  adminbtration  of  the  said 
Archbishop  (or,  "  bishop,"  &c.)  which  give  sufficieat  evidence  to  the  said  court 
here  of  the  grant  of  administration  to  the  said  plaintiff  as  aforesaid,  the  date 
whereof  is  a  certain  day  and  year  therein  meationed,  to  wit,  the  day  and  year 

■C7C1,  om    in  that  behalf  above  mentioned,  &c. 

PCFEITD-  Til     J  O 

Pledges,  &c. 


TO   TBE 

CHAAAO- 
TE&  III 
WHICH 
PLAIVTIPr 


▲ITT  IS 
SUKD. 


^S^^^b^-      (^^  ^^')    ^'  ^*  complains  of  C.  D.  ahd  £.  his  wife,  being  in  the  cus- 

feme  m^&  tody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king 
ky'feme  6«.  himself,  of  a  plea  that  they  render  to  him  the  sum  of  £ —  of  good  and  lawful 
foTM  coTw>  money  of  Great  Britain,  which  they  owe  to  and  unjustly  detain  from  him. 
For  that  whereas  the  said  £.  whilst  she  was  sole  and  unmarried,  to  wit,  on, 
&c«  {date  of  bond)  at,  d&c.  {venue)  by  her  certain  writing  obligatory,  sealed 
with  her  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king,  before  the 
king  himself  here,  the  date  whereof  is  a  certain  day  and  year  therein  mention* 
ed,  to  wit,  the  day  and  year  aforesaid,  acknowledged  herself  to  be  held  and 
firmly  bound  to  the  said  plaintifi*  in  the  said  sum  of  £ —  above  demanded,  to 
be  paid  to  the  said  plaintiff.  Yet  the  said  £.  whilst  she  was  sole  and  unmarri- 
ed, and  the  said  C.  D*  and  E.  his  wife,  since  their  intermarriage  (although  oflen 
requested  so  to  do)  have  not,  nor  hath  either  of  them,  as  yet  paid  the  said  sum 
of  £ — above  demanded,  or  any  part  thereof,  to  the  said  plaintifl*,  but  they  to 
pay  the  same  or  any  part  thereof  to  the  said  plaintiff  have  hitherto  wholly  ne- 
glected and  refused,  and  still  do  neglect  and  refuse  so  to  do ;  to  the  damage  of 
the  said  plaintiff  of  i£lO,  and  therefore  he  brings  his  suit,  doc. 

Pledges,  &c. 

[  *468  ]  *[The  commencement  in  K.  B,  b^  original  ie  as  ante,  9;  by  bill,  at  ati/e, 
M?^r*or  13  ;  f»  the  Common  Pleas,  as  ^ante,  18  ;  and  in  the  Exchequer,  as  ante,  20  ; 
administra-  describing  the  defendant  as  ^^  executor  of  the  last  will  and  testament  of  £•  F. 
deceased,"  or  as  **  administrator  of  all  and  singular  the  goods,  chattels,  and 
credits  of  £.  F.  deceased."] — For  that  whereas  the  said  E.  F*  in  his  life-time, 
to  wit,  on,  &c.  {date  of  bond)  at,  &c.  {venue)  by  his  certain  writing  obligatory, 
sealed  with  his  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king,  l>e- 
fore  the  king  himself  here,  the  date  whereof  is  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself  to  be  held 
and  firmly  bound  to  the  said  plaintiff,  in  the  said  sum  of  £ — above  demanded, 
to  be  paid  to  the  said  plaintiff.  Tet  the  said  £.  F.  in  his  life-time  did  not  pay, 
nor  hath  the  said  defendant,  executor  {or  ^^administrator")  as  aforesaid,  since 
the  death  of  the  said  E.  F.  as  yet  paid  the  said  sum  of  £ —  above  demanded, 
or  any  part  thereof,  to  the  said  plaintiff  (although  oflen  requested  so  to  do),  but 
the  said  E.  F.  in  his  life-time  so  to  do  wholly  refused,  and  the  said  defendant, 
executrix  as  aforesaid,  ever  since  the  death  of  the  said  E.  F.  hitherto  hath 
wholly  refused,  and  still  doth  refuse  to  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid,  to  the  damnge,  &.c. — [Conclu- 
sion as  usual.] 

(x)  See  the  form  against  an  executor  in  C.  P.  2  Saund.  S16.— >2  Rich.  C.  P.  229,  246.— 1  Rich. 
C.  P.  464.^PUad .  A.  866, 369,  374. 
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(z).    A.  B.  complains  of  G.  D.  heir  of  E.  F.(a)  deceased^  being  in    ovBoirM 
the  custody  of  the  marshal  of  the  Marshblsea  of  our  lord  the  now  king,  before      to  tbb 
the  king  himself^  of  a  plea,  that  he  render  to  him  the  said  plaintiff  the  sum  of     nR^fw* 
£ —  of  good  and  lawful  money  of  Great  Britain,  which  he  owes  ioib)  and  un-      which 
justly  detains  from  him.     For  that  whereas  the  said  E«  F*  in  his  life-time,  whose     •ves,  ok 
heir  the  said  defendant  is,  to  wit,  on,  &c.  at,  d&c.  {venue)  by  his  certain  writing      In^m 
obligatory,  sesled  with  his  seal,  and  now  shown,  &c.  [slaie  the  proferl  or  excuse^  ^  ai^t^' 
as  ante^  439]  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said  heir,  on  the 
plaintiff  in  the  said  sum  of  jf—  above  demanded,  to  be  paid  to  the  said  plaintiff  ance8ior(y). 
whenever  he  the  said  E.  F.  should  be  thereunto  afterwards  requested,  for  which 
payment  to  be  well  and  truly  made,  he  the  said  £.  F.  bound  himself  and  hie 
hnr9{e)  firmly  by  the  said  writing  obligatory.     Neverthet^s,  the  said  E.  F. 
*in  his  life-time,  and  the  said  defendant  since  the  death  of  the  said  E.  F.  (aU  [  *469  ] 
though  often  requested  so  to  do)  have  not,  nor  hath  either  of  them,  as  yet  paid 
the  said  sum  of£ — ,  or  any  part  thereof,  to  the  said  plaintiff,  but  the  said  £.  F. 
in  his  life-time,  and  the  said  defendant  since  his  decease,  have  hitherto  wholly  re- 
fused, and.  the  said  defendant  still  wholly  refuses  so  to  do  ;  to  the  damage,  &c. 

.     A.  B.  complains  of  C.  D.  and  E.  F.  which  said  C.  D.  is  heir  of  G.  Against  an 

■  ,  ,  heir  and  th« 

H«  deceased,  and  which  said  E.  F.  is  devisee  of  the  said  G.  H.  of  divers  deyiseo  of 
lands  and  tenements  of  the  said  G.  H.  deceased,  by  his  last  will  and  testament,  (<2^.^  ^^^^ 
being  in  the  custody,  &c.  of  a  plea,  that  they  render  \o  him  the  said  A.  B.  £— 
of  lawful,  &c.  which  they  owe  to  and  unjustly  detain  from  him.  For  that 
whereas  the  said  G.  H.  of  whom  the  said  C.  D.  is  heir,  and  the  said  E«  F. 
is  devisee  as  aforesaid,  in  his  life-time,  to  wit,  on,  &c.  at,  &c.  (venue)  by  his 
certain  writing  obligatory,  sealed  with  his  seal,  and  to  the  court,  doc.  [profert 
09  ante^  464,  439]  acknowledged  himself  to  be  held  and  firmly  bound  unto  the 

(jf)  See  '(brms,  7  Wentw.  Index.— Plead.  A.  7,  n.  4.— Vin.  Ab.  Heir,  K.  2,  pi.  16.  It  need  not 

8SS.    As  to  the  liability  of  an  heir,  and  the  decia-  be  averred  that  the  defendant  had  assets  by  de- 

ratioD  in  general  agauitt  him,  see  the  valuable  scent.  Djer,  S44  b. 

note,  S  S&und.  7,  n.  4.— Com.  Dig.  Pleader,  2  E.  (6)  The  declaration  should  be  in  the  dehtt  and 

S. — ^Vin.  Ab.  Heir,  K.  2. — Bac.  Ab.  Heir  and  An-  detinet^  Com.  Dig.  Pleader,  S  E.  2.— Yin.  Ab. 

cestor. — Plowd.  438, 440.  He  is  not  cbaxgable  un-  Heir.  K.  2  ;  but  the  omission  of  the  debet  will  be 

less  he  be  expressly  named  in  the  deed,  Com.  Dig.  aided  by  verdict.    Id.  ibid.-^  East,  2. — 2  Saund. 

Pleader,  2  E.  2.— Via.  Ab.  Heir,  K.  2,  or  have  /e-  7,n.  4. 

gcU  assets  by  descent  from  the  obligor.    A  rever-  {e)  It  must  be  shown  in  the  declaration  that 

•ion  is  legal  assets,  but  an  equity  of  redemption  is  the  neir  was  expressly  bound,  for  otherwise  he  is 

not.   Id.  ibid.— Com.  Dig.  tit.  Assets,  A.  and  B. —  not  chargeable.    Com.  Dig.  Pleader,  2  £.  2.— 

Barnes,  164.    Cro.  Car.  151.— Carth.  126.--S  B.  Vln.  Ab.  Heir,  K.  2.-2  Saund.  134,  n.  1. 186,  kc. 

&  P.  643.    In  the  latter  case  the  obligee  must  {d)  See  the  precedents,  Ciift.  EnU  243,  pi.  19 

proceed  in  equity.    2  Saund.  7,  n.  4.  — Lil.  Enl.  145.— Id.  529, 530—2  Rich.  C.  P.  241, 

(r)  As  to  the  venue,  see  Yin.  Ab.  Heir,  K.  1^—  297, 448—6  Wentw.  874,  Index,  vol.  vii.  538—2 

Hob.  87,  it  appears  to  be  transitory.  Mall.  Ent.  186,  7.    In  some  of  the  precedents  the 

J  a)  The  defendant  must  be  described  as  heir,  date  and  substance  of  the  will,  and  that  the  obli- 

ifl  the  old  precedents  he  is  so  described  in  the  gor  died  seised,  are  stated,  see  2  Mall.  Ent.  186, 

body  of  the  declaration,  as  well  as  in  the  com-  187— 2  Rich.  C.  P.  241— Lil.   Ent.  145,529,580; 

meocenent,  see  Rast.  Ent.   172.    In  general  it  but  in  others  these  facts  are  not  stated,  see  C lift, 

need  not  be  shown  how  ho  became  heiTj  whether  Enl.  243 — 6  Wentw.  874.  see  vol.  xviii.  MSS.  35, 

as  son,  grandson.  &c.  that  matter  not  lying  in  the  where  the  declaration  was  holden  good  on  demur- 

plaintiflrs  knowledge,  2  Saund.  7,  n.  4. — Com.  rer,  and  this,  according  to  the  principle  in  I  Salk. 

Die.  Pleader,  2  E.  2.— 1  Salk.  355.— Yin.  Ab.  tit.  355—2  Saund.  .7,  n.  4,  seems  sufficient.    The  li- 

Hmr.  K.  2  ;  ^  vide  Spotawood  «.  Price,  3  Hen.  ability  of  the  devisee  depends  on  stat.  3  W.  It  M. 

ft  Munf.  123.  y  but  if  the  action  be  against  the  c.  14.     See  the  constructions  on   this  statute,  1 

heir  of  an  heir  of  the   obligor,  the  declaration  must  Chit.  Col.   Stat.  1128,  n.— 2  Saun.  7,  n.  4.— Bac. 

slate    that   fact  specially ;  tor  if  (he  declaration  Ab.  Heir.— Yin.   Ab.  Heir,  Z.  d.    The  dcvieec 

were  against  him  as  heir  generally  to  the  obligor,  must  be  Rucd  iointly  wilh  the  heir  in  equity,  as  well 

and  the  defendant  should  plead  rtetuper  descent^  as  at  law.    Id.  ibid.    As  to  suin^  a  devisee  where 

the  plaintiff  would  fail.    Cro.  Car.  15L— ^  Saund.  no  heir  can  be  discovered,  see  7  East,  128,  133. 
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oir  BORDt  ,|jj  plaintiff  in  the  Mid  sum  of  £ —  above  demanded,  to  be  paid  to  die  said 

TO  THc  plaintifff  when  he  the  said  6.  H.  should  be  thereunto  requestedy  and  for  which 

^T»  ^bT  payment  well  and  truly  to  be  made,  the  said  G.  H.  did,  by  the  said  writing  ob- 

wmcR  iigatory,  bind  himself  and  his  heirs  to  the  said  plaintiff.     Nevertheless,  the 


tuxB,  OB    G.  H.  in  his  life-time,  and  the  said  defendant  his  heir,  and  the  said  £•  F.  de- 

^aIt^^    visee  as  aforesaid  (although  oflen  requested  so  to  do)  have  not,  nor  hath  either 

aucD.      ^f  them,  as  yet  paid  the  said  sum  of  £ —  above  demanded,  or  any  part  thereof, 

[  *470  ]  to  the  said  plaintiff,  but  to  pay  the  same  to  the  *said  plaintiff  have  %^olly  ne* 

glected  and  refused,  and  the  said  C.  D.  and  £•  F.  still  neglect  and  refuse  to  pay 

the  same,  or  any  part  thereof,  to  the  said  plaintiff;  to  the  damage,  &c. 

At  the  suit  .  (to  wit),  (retitfe).     A.  B.  the  plaintiff  in  this  suit,  and  treasurer  of  a  cer« 

ur^r  oT  T^  tain  friendly  society,  called  and  known  by  the  name  of  ['*  the  Loyal  Britons, 

fiiend^  fto-    j^  ^^  county  of held  at ,  in  the  town  of  D— ,  in  the  county  afore- 

blished  be-  said,"]  complains  of  C.  D.  being  in  the  custody  of  the  Marshal  of  the  M ar- 
Geo.  4.  c.  shalsea  of  our  lord  the  now  king,  before  ihe  king  ^himself,  of  a  plea  that  he 
^J^ed^  render  to  the  said  plaintiff  as  such  treasurer  as  aforesaid,  the  sum  of  J^ — ,  which 
accordinsto  j^^  owes  to  and  unjustly  detains  from  him.     For  that  whereas  the  said  society 

that  act(€).  <»        J  J 

[  ^471  1  v^  ^°<^  ^^  ^  society  established  before  the  passing  of  a  certain  act  of  parlia- 
ment, made  in  the  33d  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  intituled,  *'  An  Act  for  the  Encouragement  and  Relief  of  Friendly  So- 
cieties." And  whereas  after  the  passing  of  the  said  act,  and  before  the  feast 
day  of  St.  Michael,  in  the  year  of  our  Lord  1794,  all  the  rules,  orders,  and  re- 
gulations, under  which  the  said  society  was  thereafter  to  be  governed,  had  l>een 
and  were  duly  and  according  to  the  form  of  the  statute,  exhibited,  confirmed, 

and  filed  at  the.  general  quarter  sessions  of  the  peace  holden  at in  the 

county  of to  wit,  on  the day  of ,  in  the  year  of  our  Lord  17i>4  ; 

and  whereas,  afler  the  exhibiting,  confirming,  and  filing  of  the  said  rules,  orders, 

and  regulations  as  aforesaid,  the  said  defendant  heretofore,  to  wit,  on  the 

day  of in  the  year  of  our  Lord at,  &c.  [vtnue)  by  his  certain  writing 

obligatory,  sealed  with  his  sea),  and  now  shown  to  the  court  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year 
last  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  one  £.  F. 
and  to  one  G.  H.  (the  then  stewards  of  the  said  society)(/),  as  such  stew- 
ards(^),  in  the  said  sum  of  £ —  above  demanded ;  yet  the  said  defendant  (al- 
though often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  ^ —  above 
demanded,  or  any  part  thereof,  to  the  said  £.  F.  and  G.  H.  or  either  of  them, 
or  to  the  said  plaintiff,  so  now  being  such  treasurer  as  aforesaid,  or  to  any  other 

(«)  The  statute  now  in  force  relative  to  these  When  the  bond  was  given  to  the  pftuntiff  A«n- 

Bocieties  is  the  10  Geo.  4.  c.  56.  repealing  all  the  ielf,  whether  as  treasurer  or  otherwise,  be  may 

prior  acts.    The  40ih  section  o^  that  act  requires  sue  on  it,  as  on  a  common  money  bond,  as  at  oom* 

all  societies  previously  enrolled  to  conform  to  that  roon  law ;  and  the  action  is  sustainable  though  th« 

act  within  three  years  after  the  passing  of  it,  viz.  rules  of  the  society  have  not  been  confirmed  at  the 

the  19th  Juno,  1^9,  otherwise  their  privileges  are  quarter  sessions  pursuant  to  the  statute.    2  Chit, 

to  cease.  -The  act  provides,  that  societies  so  pre-  R.  S22. — 5  B.&  A.  769.— 1  D.  &  R.  393,  S.  C. 

viouslv  enrolled  shall  have  the  privileges  given  For  the  law  and  decisions  on  the  subject,  see  Bum, 

ihera  by  the  prior  acts  during  the  above  space  of  J.  tit.  "  Friendly  SocieUet,""     See  l<Hin  in  as- 

ihree  years,  or  until  they  sooner  conform  themselves  sumjpsit  on  a  note,  ante,  138. 

to  the  new  act.    The  21st  section  allows  the  ac-  (/)  Though  these  words  be  not  inserted  in  the 

tion  lo  be  brought  in  the  name  of  the  treasurer  or  bond,  it  would  be  no  variance,  1  B.  &  A.  57. 

trustee.  {g)  See  1  Chit.  Col.  Stat.  394,  a. 
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Steward  or  treasurer  of  the  said  society,  but  lo  pay  the  saire,  or  any  part  ibere-   f '  ^?T^^ 
of«  he  the  said  defendant  hath  hitherto  wholly  refused*  and  still  refuses  so  to  do  ; 
to  the  damage  of  the  said  plaintiff,  as  such  treasurer  as  aforesaid,  of  jf — ,  and 
therefore  he  brings  his  suit,  &c» 


*V.     ON  RECORDS. 


I.       ON    RECOGNIZANCES    OF    BAIL. 


BELATiira 

TO  THB 

CHABAO* 
TEJI  iir 
WHICH 

PLAiitTirr 

•UXS|  OK 

DcrxirA- 

AHT    M 
•UBD. 

[  «472  ] 

Olf   RZCOfl- 
KIXA  next 
or   BAIJL. 

On  a  recog- 
nizmnce  or 
bail,  lin  mi 
in  K.  B.  tho 
original  ac- 
tion baring 
been  in  as* 
8umpait(A). 


XComoitnctrnvRi  «n  dthU  ante,  884,  n.] — For  that  whereas  the  said  defendant, 

heretofore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  lord  the 

now  king,  came  into  the  court  of  our  said  lord  the  king,  before  the  king  himself 
here,  nt  Westminster,  in  the  county  of  Middtesex(t),  in  his  proper  person,  and 
then  and  there  became  pledge  and  bail  for  one  E.  F.  that  if  it  should  happen 
that  the  said  E.  F.  should  be  convicted  at  the  suit  of  the  said  pIaintiff(X;),  in  a 
certain  plea  of  trespass  on  the  case  upon  promises,  to  the  damage  of  the  said 
plaintiff  of  ;^ —  [or,  if  in  debt,  **  in  a*  certain  plea  of  debt  for  £ — ,"]  then  de- 
pending in  the  said  court  by  and  at  the  suit  of  the  said  plaintiff  against  the  said 
E.  F.  then  the  said  defendant  consented  and  agreed  that  all  such  damages  [or, 
if  in  debt,  **  that  as  well  the  said  debt,  as  all  such  damages,"]  as  should  be  adjudg- 
ed unto  the  said  plaintiff  in  that  behalf,  should  be  made  of  his  lands  and  chat- 
tels, and  levied  to  the  use  of  the  said  plaintiff,  if  it  should  happen  that  the  said 
£.  F.  should  not  pay  unto  the  said  plaintiff  those  damages  [or,  if  in  debt,  **the 
said  debt  and  damages,"]  or  render  himself  on  that  occasion  to  the  prison  of 
the  Marshalsea  of  our  lord  the  king,  before  the  king  himse1f\/) ;  as  *by  the  re«  [  *47d  ] 


{h)  As  to  thtii  fom^  2  Salk.  564.-2  Lei.  Rajrm. 
966.--5  Ease,  461 .  It  will  appty,  whether  or  not 
the  recognizance  »a«  taken  belbre  the  court,  or  a 
judge  at  chambers.  See  a  form  in  tcire  fticiaty 
TWs  Forms,  6lh  edit.  60S,  610.-2  Mod.  Ent. 
243.— 7  Wcntw.  64  to  88.— Id.  Index,  649. — 
Morg.  Prec.  BSl. — See  a  form  on  a  recognizance 
taken  before  a  commissioner  at  Durham,  2  J.  B. 
Moore,  66.  8  Taunt.  171,  S.  C.  The  conusee  of 
a  recognizance  may  have  an  action  of  debt  or  a 
»eire  facias  ;  and  ne  may  have  an  action  of  debt 
upon  the  judgment  obtained  upon  the  recognizance, 
2  Leon.  14 ;  and  altboueh  he  has  before  obtained 
judgment,  and  has  had  execution  awarded,  he 
may  again  proceed  upon  the  instrument  itselij 
for  Doth  the  recognizance  and  judgment  are  mat- 
ters of  record  and  of  equal  degree,  and  one  cannot 
be  determined  by  the  other,  Cro.  Eliz.  606,  817, 
aceord.—l  Rol.  Ab.  601,  hb.  10  lo  20^  contra.  If 
the  tenor  only  of  a  recognizance  taken  in  Chancery 
be  removed  mto  another  court,  the  conusee  must 
bring  an  action  of  debt,  and  cannot  have  a  scire  fO' 
das,  A  scire  facias  cannot  be  awarded  unless  the 
Court  is  in  possession  of  the  record  itself.  If  the 
recognizaoce  has  been  entered  into  in  pursuance 
of  an  order  of  the  Court  of  Chancery,  that  court 
will  compel  iho  conusee  to  sue  by  a  scire  facias 
in  Chancery,  1  Vem.  813.  If  the  bail  be  bound 
jointly  ana  severally,  the  action  may  be  brought 
against  one  of  them  only,  Cro.  Jac.  46. 

(t)  The  venue  is  local,  as  in  actions  on  other 
records.  Hob.  196.— Tidd,  9th  ed.  427.  But  there 
is  a  difierence  in  efTeot  between  a  reco^izanee 
taken  in  court,  and  one  taken  bef  jro  a  judge  at 


chambers^  for  a  scire  facias  in  the  former  case 
must  be  m  the  county  in*  which  the  court  sits,  in 
the  latter  it  may  be  either  in  that  county,  or  in  the 
county  in  which  it  is  taken.  Hob.  196. — 2  W.  Bla. 
768.  In  an  action  on  a  recognizance  of  bail,  taken 
at  Durham,  before  a  commissioner  there,  the  ve- 
nue was  laid  in  Middlesex,  and  it  was  held  pro- 
perly so,  because  the  recognizance  was  filed,  and 
must  he  ultimately  returned  there,  2  J.  B.  Moore, 
66.-8  Taunt.  171,  S.  C. 

{k)  It  should  be  staled  at  whose  suit  the  defen- 
dant oecame  bail,  and  for  what  8iun,&c.  1  Wils. 
284.— Willes,  19,  n.  a.  Com.  Dig.  Pleader,  2  W. 
10. — ^As  to  variance,  see  1 1  East,  616. 

(/)  The  description  of  the  recognizance  it  to  be 
taken  from  the  entry  of  the  recognizance  by  6»/i, 
with  which  it  should  precisely  correspond.  See 
Tidd's  Prac.  Forms,  107,  6th  edit.  Though  the 
recognizance  be  taken  before  a  jndge  at  chambers, 
it  is  the  practice  to  enter  it  as  if  it  were  taken  in 
court,  4  B.  &  C.  407.  Where  the  condition  is 
not  incorporated  in  the  recognizance,  it  is  not  ne- 
cessary to  set  it  out  in  the  declaration  or  scire 
/doos,  Barnes,  93,  889.— WiHes,  18.— It  must  bo 
stated  accurately  before  whom  and  where  the  re- 
cognizance was  taken.  Where  the  recognizance 
in  K.  B.  was  stated  to  have  been  taken  before  a 
judge  of  chambers,  as  appeared  by  the  reconi 
thereof,  when  on  production  it  appeared  it  was 
taken  in  court,  the  variance  was  held  fatal,  though 
in  fact  the  entry  in  the  filacer's  book  stated  it  to 
have  been  taken  before  a  jodf  e,  4  B.  &  C.  408^— 
6  D.  &  R.  488,  S.  C.  So  wEere  a  reoojpiizance 
in  C.  P.  was  alleged  to  have  been  taken  in  court. 
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oir  KKcoo-  eord  of  the  taid  racosrnizance,  still  remaining  in  the  said  court  of  our  said  lord  the 
!  or  BJiiL.  king,  before  the  king  himself  here,  to  wit,  at  Westminster  aforesaid,  more  fully 
Ju(l{>ment     appears.     And  although  the  said  plaintiff  afterwards,  that  is  to  say,  in 

a^bsttha    Term,  in  the year  of  the  reign  aforesaid,  in  the  said  court  of  our  said 

principal,  i^,.^  ^^^  |^j,^g^  before  the  king  himself,  by  bill,  without  the  writ  of  our  said  lord 
the  king,  and  by  the  consideration  and  judgment  of  the  said  court,  recovered(iii) 
in  the  said  plea  against  the  said  £.  F.  £ —  for  his  damages  which  he  had  sus- 
tained, as  well  as  on  occasion  of  not  performing  certain  promises  and  under- 
takings(n),  then  lately  made  by  the  said  £.  F.  to  the  said  plaintiff,  [or,  t/f»de6<, 
"  the  said  debt,  and  also  £ —  for  his  damages  which  he  had  sustained,  as 
well  by  means  of  the  detaining  of  the  said  debt,"]  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  E.  F.  was  con* 
victed  ;  as  by  the  record  and  proceedings  thereof,  still  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  West- 
minster aforesaid,  more  fully  appears(o)*'^  Yet  the  said  £.  F«  hath  not  paid  to 
the  said  plaintiff*  the  said  damsges,  [or,  «/t»c2e6<,  *' debt  and  damages,"]  or  any 
part  thereof,  nor  rendered  himself  on  that  occasion  to  the  prison  of  the  marshal  of 
[  ^474  ]  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself[p),  according  *to 
the  form  and  effect  of  the  said  recognizance,  and  as  well  the  said  recognizance 
as  the  said  judgment  still  remain  in  full  force  and  effect,  in  no  wise  satisfied, 
vacated,  or  discharged.  And  (he  said  plaintiff*  hath  not  as  yet  obtained  any 
execution  of  the  said  judgment,  whereby  and  according  to  the  form  and  effect 
of  the  said  recognizance,  an  action  hath  accrued  to  the  said  plaintiff*,  to  demand 
and  have  of  and  from  the  said  defendant  the  said  sum  of  ^ — inform  aforesaid 
recovered  [if  by  original,  say  "  acknowledged,"]  and  above  demanded  ;  yet, 
doc. — [Concluai&n  in  debit  as  ante,  387.] 


The  like 
where  the 
action 
a^nat  the 
principal 
wae  by  ori- 
ginatiq). 


For  that  whereas  the  said  defendanf,  heretofore,  (that  is  to  say)  in 

Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  came  personally 

into  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westmtn- 


and  it  appeared  to  have  been  taken  before  a  judge 
at  chamtere,  the  variance  was  held  fatal,  on  the 
plea  of  nuZ  Uel  record^  6  Mod.  42.— Salk.  564, 
659]  S.  C . 

(m)  As  to  variance  in  ■tatement  of  the  judg- 
ment, see  1  Taunt.  221  ;  post,  48S.    The  decla- 
ration need  not  show  how  judgment  was  obtained, 
it  is  sufficient  to  aver  generally  Udittr  procutum 
fUUf  that  the  plaintiff  recovered,  Cro.  Jac.  46. 

(n)  Or  if  the  judgment  was  on  one  count  only, 
say,  "  promue  and  undertaking  ;»'  see  5  B.  & 
C.  SS9. 

(o)  If  the  condition  of  the  recognizance  be,  that 
the  principal  appear  within  eight  days  aflcr  warn- 
ing, it  seems  necessary  to  aver,  that  the  plain- 
tiff gave  the  warning,  since  that  constitutes  a  con- 
dition precedent,  Cro.  Jac.  46. 

{p)  The  breach  must  be  stated  according  lo 
the  terms  of  the  recognizance.  Where  the  condi- 
tion is,  thai  the  principal  should  render  himself  or 
pay  the  money,  tne  declaration  must  show  that  he 
had  neither  rendered  uor  paid  the  money,  and 
if  the  plaintiff  only  aver  that  he  did  not  render,  it 
will  be  bad,  for  he  may  nevertheless  have  paid  the 
money.  Skin.  100.  For  if  that  were  to  be  allowed, 
several  executions  might  bo  taken  out  in  different 
courts  upon  the  same  record.  Dyer,  369. — Bro. 
Ab.  at.  Kecoud,  S9  Hen.  6.  p.  3.    Where  in  an  a'-- 


tion  against  two,  a  recognizance  of  bail  was  given, 
"  in  case  the  said  C.  and  D.  should  happen  to  ba 
condemned,  and  should  not  pay  or  render  them- 
selves," and  a  tctre  faciai  tnereon,  after  lowing 
that  C.  was  condemned,  but  not  D.,  assigned  a 
breach  that  C.  and  D.  did  not  pay  nor  render, 
&c.  it  was  held  that  the  breach,  ttiough  in  tho 
words  of  the  recognizance,  was  defective,  sinca, 
with  that  allegation,  it  was  quite  conststent  that 
C.  had  paid,  or  had  rendered  himself  which  woald 
have  satisfied  the  recognizance,  and  as  D.  was 
not  condemned,  ho  was  not  botind  either  to  pay  or 
to  render.  Wilkinson  v.  Thorley,  4  M.  &  S.  SS. 
But  where  two  were  sued  in  an  action  of  assump- 
sit, and  a  recognizance  of  bail  was  jgiven,  in  case 
the  said  C.  and  D.  should  happen  to  be  condemned, 
and  it  was  averred  in  the  declaration  Uiat  C.  was 
condemned,  but  no  notice  taken  why  D.  was  not 
also,  it  was  considered  sufficient,  since  D.  mi^H 
have  died,  or  become  a  certificated  bankrupt,  be- 
fore judgment,  which  fact  will  be  presumed,  ib.  34. 
iq)  See  the  notes  to  the  last  precedent.  The 
statement  of  the  recognizance  by  the  original 
must  correspond  with  the  entr^  of  it,  which  varies 
from  that  by  bill.  The  entry  is  the  same  thouj4i 
it  was  taken  at  chambers.  See  Form,  Tiddrs 
Forms,  6th  edit.  108.  See  the  form,  7  Wentw.  60. 
—1  East,  603. 
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ster,  in  the  county  of  Middlesex,  and  (hen  and  there  in  the  said  court,  acknow-  ^^  rbcoa* 
ledged  himself  to  owe  to  the  said  plaiotifT,  the  ^said  sum  o££ —  above  demand-  or  bail. 
ed,  and  (hen  and  there,  for  himself  and  his  heirs,  did  consent  and  grant  that  the 
said  sum  of  £—^  should  be  made  of  his  lands  and  chattels,  and  levied  to  the 
nse  and  behoof  of  the  said  plaintiff*,  upon  this  condition,  that  if  judgment  should 
happen  to  be  given  in  the  said  court  for  the  said  plaintiff*,  against  £.  F.  in  a 
certain  plea  of  trespass  on  the  case  upon  promises,  [or,  if  in  debt,  see  the  niode 
of  stating  the  foitn  throughout  in  the  preceding  precedent],  then  lately  com- 
menced by  the  said  plaintiff*,  against  the  said  E.  F.  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  to  the  damage  of  the  said  plaintiff*  of  ^ — 
that  then  the  said  E.  F.  should  pay  and  satisfy  all  such  damages  as  should  be  ad- 
judged to  the  said  plaintiff*  in  that  behalf,  or  render  himself  to  the  prison  of  the 
marshal  of  the  Mar^halsea  of  our  said  lord  the  now  king,  before  the  king  himself^ 
on  that  occasion,  as  by  the  record  of  the  said  recognizance,  now  remaining  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  more  fully  appears.    And  although  the  said  plaintiff* afferwards,  to  mU 

to Term,  in  the year  of  the  reign  of  our  said  lord  the  now  king,  in 

the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  by  the  consideration  and  judgment  of  the  same  court,  recovered 
against  the  said  E.  F.  in  the  plea  aforesaid,  £ —  for  his  damages  which  he  had 
sustained  as  well  by  reason  of  the  not  performing  certain  promises  and  under- 
takiogs(r),  then  lately  made  by  the  said  E.  F.  to  the  said  plaiatifi*,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  £.  F.  was  convicted,  as  by  the  record  and  proceedings  thereof  now  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  more  fully  appears ;  yet  the  said  E.  F.  iS&c* — [As  in  the 
Utit  fomttfrom  the  *  to  the  end.] 

[Commencement  in  debt^  tu  anie^  384,  n.] — For  that  whereas  the  said  defend-  ^  *  "^ 

ant,  heretofore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  lord  bail  in  C.  B. 

the  now  king,  came  personally  into  his  Majesty's  court,  before  the  Right  Ho-  ^the^bafl*^ 

norable  Sir knight,  and  his  companions,  then  his  said  Majesty's  jus-  ^*^' 

tices  of  the  bench  here,  to  wit,  at  ^Westminster,  in  the  county  of  Middlesex,  [  *476  ] 
and  then  and  there  in  the  said  court  here,  acknowledged(/)  himself  to  owe  to 
the  said  plaintiff*  the  said  sum  of  ;^ —  above  demanded,  which  said  sum  o££ — 
the  said  defendant,  for  himself  and  his  heirs,  did  consent  and  grant  to  be  made 
ot  his  lands  and  chattels,  and  levied  to  the  use  and  behoof  of  the  said  plain- 
tiff*, upon  this  condition,  that  if  judgment  should  happen  in  the  said  court 
here,  to  be  given  for  the  said  plaintiff*  against  one  E.  F.  in  a  certain  plea 
of  trespass  on  the  case,  by  the  said  plaintiff*  against  the  said  E.  F.  in  the  said 
court  brought,  then  that  the  said  E.  F.  should  satisfy  all  such  damages  which 
should  be  adjudged  to  the  said  plaintiff*  against  the  said  E.  F.  in  the  same 
court  here,  in  the  plea  aforesaid,  or  should  render  his  body  on  that  occasion,  to 


B«nt 


(r)  Or  «  promiM  and  undertaking,"  if  the  judg-  eogniiancc,  with  which  it  thouid  corresponjant*. 

ant  was  on  one  count  only.    6  Bar.  fc  Crae.  SSS.  473,  n.  8««  Imp-  C.  P.  6*7.    Aa  to  tn*,*^  ^ 

Im)  See  the  notee  to  the  preceding  forma.  which,  lee  1  B.  &  P.  MO.— 1  B.  »  F.  443.-5  H. 

U)  This  iato  be  taken  from  the  entry  of  the  re-  &  P.  59.— Tidd'i  Forms,  6th  edit.  109. 
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oir  Kscoo-  the  prison  of  ihe  Fleet ;  hb  by  the  record  of  the  said  recognisuince«  refminiiiff 
OF  BAIL,    in  the  said  court  hero,  at  Westminster  aforesaid,  more  fully  appear8(tt).    And 

whereas  also  afterwards,  to  wit,  in  that  said  Term,  in  the     ■   ■■  year  of 

the   reign  aforesaid,  judgment  was  given  in  the  said  court,  before  the  said 
Sir  ■'         ■         knight,  and  his  companions,  then  his  said  Majesty's  justices  of 
the  bench  here,  to  wit,  at  Westminster  aforesaid,  for  the  said  plaintiff  against 
the  said  £•  F.  in  the  plea  aforesaid  ;  and  the  said  plaintiff  then  and  there,  by 
the  consideration  and  judgment  of  the  same  court,  recovered  in  the  said  plea, 
against  the  said  £.  F.  [here  $tate  the  judgment^  and  examine  therewith,]  ^«— 
which  in  and  by  the  said  court  were  adjudged  to  the  said  plaintiff,  for  his  da- 
mages(to)  which  he  had  sustained,  as  well  by  reason  of  the  non-performance 
of  certain  promises  and  undertaking8(x}  before  then  made  by  the  said  £.  F. 
to  the  said  plaintiff,  as  for  his  costs  and  chaiges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  £.  F.  was  convicted ;  as  by  the  recoid 
and  proceedings  thereof,  still  remaining  in  the  said  court  of  the  bench  here, 
[  *4T7  ]  ^^  ^U  at  ^Westminster  aforesaid,  more  fully  appears.     And  the  said  plaintiff  in 
fact  saith,  that  the  said  £•  F.  hath  not  yet  satisfied  the  said  plaintiff  the  da- 
mages aforesaid,  by  the  said  plaintiff  so  recovered  against  the  said  £•  F.  as 
aforesaid,  or  any  part  thereof,  or  rendered  his  body  on  that  occasion  to  the  pris- 
on of  the  Fleet,  according  to  the  ft>rm  and  effect  of  the  condition  of  the  said 
recognizance,  and  that  he  the  said  plaintiff  hath  not  yet  obtained  execution  of  the 
said  judgment  against  the  said  £•  F.  nor  any  execution  upon  the  said  recog- 
nizance(y).     And  the  said  plaintiff  further  saith,  that  the  said  judgment  so  ob- 
tained against  the  said  £.  F.  still  remains  in  full  force,  strength,  and  effect,  not 
in  any  way  reversed,  vacated,  paid  off,  or  satisfied ;  whereby  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said  defendant, 
the  said  sum  of  ;£-^  in  form  aforesaid,  acknowledged  and  above  demanded. 
Yet,  &c. — [Ueual  canchuian  in  debt,  as  ante,  387.] 

On  «  reeog^      ^^^  that  whereas  the  said  defendant  heretofore,  to  wit,  in  ^-*  Term,  in  the 

JJ^g^^; year  of  the  reign,  &c.  came  before  the  Right  Honorable  Charles  Lord 

Chief  Jul-  Tenterden,  then  and  still  being  his  said  majesty's  chief  justice  of  the  said  court 

at  hb  Cham-  oFour  said  lord  the  king,  before  the  king  himself,  at  his  chambers,  situate  and 

UM^action^  being  in  Chancery-lane,  in  the  city  of  London,  in  his  own  proper  person,  and 

^^'vli^^  then  and  there  before  the  said  chief  justice,  acknowledged  himself  to  owe  die 

waiinas-     said  plaintiff  the  said  sum  of  £ —  above  demanded,  and  then  and  there  did,  lor 

orii^a[(4*   ^°^^1^  ^°^  ^1^  heirs,  consent  and  grant,  that  the  said  sum  of  £ —  should  be 

made  of  his  lands  and  chattels,  and  levied  to  the  use  and  behoof  of  the  said 

plaintiff,  upon  this  condition,  that  if  judgment  should  happen  to  be  given  in  the 

said  court  for  the  said  plaintiff,  against  one  £.  F.  in  a  certain  plea  of  trespass 

(tt)  This  is  necessary,  see  Willcs,  U7.    Gtlb.  3S9. 
DebL41t.~Raftt.  Ent.  194,  6. — Com.  Dig.  PIrad-        (y)  As  to  stating  the  breadi,  see  ante,  474,  n. 
er,  2  W.  It. — Salk.  666.    See  furUier  as  to  this,        {z)  See  the  notes  to  the  precedent,  ante,  47t. 

Iiutw.  1282. — 6  Mod.  9. — Ld.  Ravm.  316. — 8  Keb.  If  from  the  entry, as  is  usually  the  case,  the  recog- 

S99.     Heath's  Manms,  142. — 3  B.  &  P.  468.  nizance  appears  to  have  been  taken  incowt,the 

Com.  Dig.  Bail,  R.  2. — Ante,  vol.  i.  tit.  Index,  form  should  be  as  ante,  474,  and  in  that  case  the 

**  RiCordB*  above  form  would  be  improper,  notwithstanding  the 

(io)  See  1  Taunt.  221.  bail  were  not  taken  in  court,  bat  at  chambers,  4  B. 

(x)  Or  if  the  jodgment  were  on  one  count  only,  &  Cres.  40S.    6  D.  &  R.  48S.  S.  C.  ' 
say  «  promise  and  undertaking,*  see  6  B.  &  Cres. 


ON   RfiCORDS.  477 

on  the  case  upon  promises,  then  lately  commenced  by  the  said  plaintiff  against  ^^^  becov- 

the  said  B.  F.  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him-    or  bail. 

self,  to  the  damage  of  the  said  plaintiff  of  £ —  that  then  the  said  £.  F.  should 

pay  and  satisfy  all  such  damages  *as  should  be  adjudged  to  the  said  plaintiff  in    [  *47S  ] 

that  behalf,  or  render  himself  to  the  prison  of  the  marshal  of  the  Marshalsea 

of  our  said  lord  the  now  king,  before  the  king  himself,  on  that  occasion,  which 

said  recognizance  the  said  chief  justice,  afterwards,  to  wit,  on,  d&c.  in 

Term  aforesaid,  brought  into  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster,  in  the  county  of  Middlesex,  to  be  recorded,  and 
the  said  recognizance  was  thereupon,  at  the  prayer  of  the  said  plaintiff,  then  and 
there  recorded  in  the  same  court,  as  by  the  record  of  the  said  recognizance, 
still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself 
here,  to  wit,  at  Westminster  aforesaid,  more  fully  appears ;  and  although  the 

said  plaintiff  afterwards,  that  is  to  say,  in Term,  in  the  year  aforesaid,  in 

the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  by  the  consideration  and  judgment  of  the  said  court,  recovered  in  the 
said  plea,  against  the  said  E.  F.  £ —  for  his  damages,  which  he  had  sustained, 
as  well  on  the  occasion  of  not  performing  certain  promises  and  undertakings(a) 
then  lately  made  by  the  said  E.  F.  to  the  said  plaintiff  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  E.  F. 
was  convicted,  as  by  the  record  and  proceedings  thereof,  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  West- 
minster aforesaid,  more  fully  appears ;  yet  the  said  £.  F.  hath  not  paid  to  the 
said  plaintiff  the  said  damages,  costs,  and  charges,  or  any  pad  thereof,  nor  ren- 
dered his  body  on  that  occasion  to  the  prison  of  the  marshal  of  the  Marshalsea 
of  our  said  lord  the  king,  before  the  king  himself,  according  to  the  form  and 
ef^t  of  the  said  recognizance,  and  as  well  the  said  recognizance  as  the  said 
judgment  still  remain  in  full  force  and  effect,  in  no  wise  satisfied,  vacated,  or 
discharged  ;  and  the  said   plaintiff  hath  not  yet  obtained  any  execution  of  the 
said  judgment,  whereby,  and  according  to  the  form  and  effect  of  the  said  recog- 
nizance, an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  and 
from  the  said  defendant,  the  said  sum  of  £ —  above  demanded ;  yet  the  said  de- 
fendant (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum 
of  £ —  above  demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but  he  to  do 
this  hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage,  &.c. 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  at  the  se.4sion  of  as-  Debt  on  re- 
sizes, holden  at  Lancaster,  in  the  said  county  of  Lancaster,  on,  &c.  in  the of  l«il  in  ar- 

year  of  the  reign  of  our  lord  the  now  king,  before  Sir ,  knight,  one  c^pfat**'  "* 

of  the  barons  of  our  said  lord  the  king,  of  his  court  of  Exchequer,  at  Westmin-  Lancaster, 

ster,  and  Sir ,  knight,  one  other  of  the  barons  of  our  said  lord  the  the  condi- 

king,  of  his  said  court  of  Exchequer,  at  Westminster,  justices  of  the  said  lord  ^^^^  '* 
the  king,  at  Lancaster  aforesaid,  came  in  his  proper  person,  and  thon  and  there 
acknowledged  that  he,  the  said  defendant,  owed  to  (he  said  plaintiff  £ —  of 

(a)  See  6  B .  &  Cres.  S39,  ante,  473,  n.  in  the  declaration,  or  adre  fadcu.    See  Barnes, 

(6)  Where  the  condition  is  not  incorporated  in    93, 339.»Wille8, 18.— Tidd^i  Prac.Sth  edit.  1151. 
the  recognisance,  it  is  not  necessary  to  sot  it  out    See  form,  2  Mod.  Ent.  243. 


478  DCCLARATIONS    IN    DEBT, 

ON  K&coo-  lawful  English  money,  to  be  paid  to  the  said  plaiatiff*  his  executors  or  aasigast 
OF  BAIL,    and  that,  unless  be  should  do  if,  (he  said  defendant  granted  that  the  said  ^— 

[  ^479  ]  should  be  made  of  his  lands  and  chattels,  and  to  the  use  of  the  said  ^plaintiff 
levied,  as  by  the  record  of  the  said  recognizance  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  his  justices  at  Lancaster  aforesaid,  and  which  is 
still  in  full  force,  more  fully  appears ;  yet  the  said  defendant,  (although  often  re- 
quested so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  demanded,  or 
any  part  thereof,  to  the  said  plaintiff,  but  he  to  do  this  hath  hitherto  wholly  re- 
fused, and  still  doth  refuse,  to  the  damage  of  the  said  plaintiff,  of  £ —  and 
therefore  he  prays  relief,  &c. 

Pledges,  &c. 

Debt  OD  re-       For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  ^.c.  came  before 

ofCinoei^  ^®  Honorable  Sir ,  knight,  one  of  the  justices  of  the  court  of  our 

uk"*£fof'  ^^^^  ^^^  °^^  ^^"K«  ^^  ^^^  bench  at  Westminster,  in  the  county  of  Middlesex,  at 

ajudge(c).    his  chambers  in ,and  acknowledged  himself  to  owe  to  the  said  plaintiff  the 

said  sum  of  ^ —  to  be  levied  of  his  lands  and  chattels,  which  said  recognizance 
the  said  justice  afterwards,  to  wit,  on,  doc.  delivered  with  his  own  proper  hands, 
in  the  said  court  of  the  bench  at  Westminster,  in  the  county  of  Middlesex  to 
be  enrolled,  and  the  same  was  then  and  there,  before  the  Right  Honorable  Sir 

,  knight,  and  his  brethren,  then  his  said  majesty's  justices  of  the 

bench,  enrolled  of  record  in  the  same  court,  as  by  the  record  thereof  remaining 
in  the  same  court  manifestly  appears  ;  yet  the  said  defendant  (although  ofleu 
requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  ^ —  or  any  part  there- 
of, to  the  said  plaintiff;  but  the  said  defendant  to  pay  the  same,  or  any  part 
thereof,  hath  hitherto  wholly  refused,  and  still  doth  refuse.  To  the  damage* 
&c. 

On  a  r«eog-  For  that  whereas  defendant  heretofore (d),  to  wit,  on,  &c.  in  [Michaelmas^ 
b!dHjD%rror  Term,  in  the  [first]  year  of  the  reign  of  our  lord  the  king,  before  the  king  him* 
to^xdie?'  self,  at  Westminster,  in  his  proper  person,  and  according  to  the  form  of  the 
qu«r.  Statute  in  such  case  made  and  provided,  acknowledged  himself  to  owe  to  the  said 

plaintiff  the  said  sum  of  [jf  200]  above  demanded,  to  be  paid  to  the  said  plain- 
tifi^  his  executors  or  assigns  ;  and  unless  he  should  do  so,  the  said  defendant 
granted  and  agreed  that  the  said  sum  of  [;^200]  should  be  made  of  his  lands 
and  chattels,  and  levied  to  the  use  of  the  said  plaintiff,  upon  condition,  never- 
theless, reciting  that  the  said  plaintiff  then  lately  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  the  said  court  then  and  still  being  at  West- 
minster, in  the  county  of  Middlesex,  by  bill,  without  the  writ  of  our  said  lord 
the  king,  and  by  the  judgment  of  the  same  court,  recovered  against  one  J.  M. 
[jf  100]  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the  not 
performing  of  certain  promises  and  undertakings  [or,  if  in  dthU  oiler  the  form 
accordingly^  see  forma  in  debt^  posly  484,]  before  then  made  by  the  said  J.  M. 

(c)   Willes,  18.    Seo  sci.  fa.   Tidd's  Forms,  came  h^ore  Sir  J.  L.  knight^  then  and  •Utt  be- 

499, 6th  edit.  inz  one  ttf  the  jueticet  of  our  said  lord  the  king^ 

{d)  If  the  recognizance  be  taken  before  a  Judge  b^ort  the  king  Atiiue(f,  ai  kie  ehambtn,  eitueSe 

atcbambera,  and  iiappeara  so  on  the  entry  of  re-  and  being  in  Serjeants  Inn,  Chaneery^ane,  in 

cognizances,  here  insert  «  to  wit,  on,  ^c.  A.  D.  the  city  ^  London,  in  hie  proper  perwon,  ^." 
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to  the  said  plaintiff,  as  for  his  costs  and  charges  by  the  said  plaintiff  in  that  ^"  r>coo^ 
suit  in  that  behalf  expended,  whereof  the  said  J.  M.  had  been  convicted,  as  or  bail. 
appeared  of  record  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster,  and  also  reciting  that  the  said  J.  M.  had  brought  a 
writ  of  error  upon  the  judgment  aforesaid,  returnable  before  the  justices  of  our 
lord  the  king  of  Common  Bench,  and  barons  of  our  said  lord  the  king's  Ezche* 
quer,  of  the  decree  of  the  court  in  our  said  lord  the  king's  Exchequer  Chamber, 
at  Westminster,  on,  &c.  And  if  therefore  the  said  J»  M«  should  prosecute  the 
said  writ  of  error  with  effect,  and  should  pay  and  satisfy  the  said  plaintiff  if  the 
said  judgment  should  be  affirmed,  or  the  said  writ  of  error  be  discontinued  on 
hia  default,  or  he  should  be  nonsuited  therein,  as  well  the  damages,  costs,  and 
charges  aforesaid  adjudged  upon  the  said  judgment,  as  well  as  such  costs  and 
charges,  and  damages,  as  should  be  awarded  to  the  said  plaintiff  for  the  delay 
of  execution  of  the  judgment  aforesaid,  by  pretext  of  presenting  the  said 
writ  of  error,  then  that  recognizance  was  to  be  void,  or  else  to  be  and  remain 
in  full  force  and  virtue(e)  as  by  the  record  of  the  said  recognisumce  now  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
more  fully  appears,  and  such  proceedings  were  thereupon  had  upon  the  said 
writ  of  error  in  the  said  court  of  Exchequer  Chamber,  before  the  justices  of 
the  Common  Bench,  and  barons  of  the  exchequer  aforesaid,  that  afterwards, 

6&C.  on,  &c.  in Term,  in  the year  of  the  reign  aforesaid,  the  said 

judgment  was  in  all  things  affirmed,  and  £]7,  IO5.  were  then  and  there,  in  and 
by  the  said  court  of  Exchequer  Chamber,  adjudged  to  the  said  plaintiff,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  for  his  damages,  costs, 
and  charges,  whksh  he  had  sustained  and  expended  by  reason  of  the  delay  of  the 
execution  of  the  judgment  aforesaid,  in  pretence  of  prosecuting  the  said  writ  of 
error,  as  by  the  record  and  proceedings  thereof,  remitted  by  the  said  justices 
and  barons,  from  the  said  court  of  Exchequer  Chamber  into  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  and  now  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  more  fully  appears  ;  nevertheless  the  said  J.  M.  hath  not 
as  yet  paid  to  the  said  plaintiff  the  damages,  costs  and  charges,  so  as  aforesaid 
adjudged  upon  the  said  first  mentioned  judgment,  or  the  damages,  costs,  and 
charges  aforesaid,  so  awarded  as  aforesaid,  or  any  part  thereof,  and  as  well  the 
said  recognizance  as  the  said  several  judgments,  still  are  and  remain  in  full 
force,  vigor  and  effect,  and  not  in  any  respect  annulled,  discharged,  paid  off, 
satisfied,  or  made  void  ;  and  the  said  plaintiff  hath  not  as  yet  obtained  any  satis- 
faction of  or  upon  the  said  judgments,  or  either  of  them,  whereby,  and  accord- 
ing to  the  force,  form,  and  efiect  of  the  said  recognizance,  an  action  hath  accrued 
to  the  said  plaintifl^  to  demand,  &c. — [Candude  09  uwal^  adding  Uu  u8U€d 
hreaehf  as  ante.] 

(e)  If  before  a  Judge  at  chambert,  here  insert,  JVeatminMUff  A^,  to  be  tnroUed^  and  the  tame 

*  which  ioid  reeognixanet  the  eaid  Sir  K.^  woe    then  anathere^  b^ore  Sir  6,  A.  and  his 

knight^  90  being  euch  justice  as  aforesaid^  af-  brethren,  then  his  majesty* »  msticea  qf  the  same 

terwturdSf  4^.  on^  Ac.  next^  after  three  weekSt  court  of  our  lord  the  kin^^  hrfore  the  king  him- 

Ac.  delivered  ukih  his  own  proper  hands  in  self,  enrolled  of  record  tn  the  same  courts  4^. 

Me  seid  court  of  out  lord  the  king  hmse^f^  at  at  jVestminster^  irc."* 
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oir  REcoo-  por  lha(  the  said  defendant  heretofore^  to  wit*  on,  fcc.  at,  d&c.  (venue)  came 
or  BAIL,  in  his  proper  person  before  one  £.  F.  then  and  there  being  a  commissiooerY do- 
On  a  recog-  \y  appointed  and  enipowered(g')  by  the  justices  of  our  lord  the  king,  of  the 
ketTbefore'a  hench  at  Westminster,  in  the  county  of  Middlesex,  to  take  and  receive  all  and 
commia-  every  such  recognizance  or  recognizancest  of  bail  or  bails,  in  and  for  the  said 
country,        county  of  as  any  person  or  persons  should  be  willing  to  acknowledge  or 

plaintiff  ob-  tnBke  before  htm,  in  any  action  or  suit  depending  in  the  said  ooart  of  our  said 
^ntln^tSl  ^^^  ^^^  ^^^'  ^^  ^  bench  at  Westminster,  according  to  the  form  of  the  Stat- 
sumpsitb^    ute(A)  in  such  case  made  and  provided,  and  then  and  there,  to  wit,  on,  &c. 
'S^  KJh  gf^f^gai^^  ^i^  ^Q^  (venue)  aforesaid,  before  the  said  E.  F.  so  being  such  com- 
missioner as  aforesaid,  became  pledge  and  bail  for  one  G.  H.  and  then  and 
there  acknowledged  himself  to  owe  to  the  said  plaintiff  the  sum  of  £ —  which 
said  sum  of  £ —  the  said  defendant,  for  himself  and  his  heirs,  did  grant  shouM 
be  made  of  his  lands  and  chattels,  and  levied  to  the  use  of  the  said  plaintiff, 
upon  condition  that,  if  judgment  should  happen  to  be  given  for  the  said  plaintiff 
against  the  said  6.  H.  in  the  said  court  of  our  lord  the  king,  of  the  bench  at 
[  *480  ]  Westminster  aforesaid,  in  a  certain  plea  of  trespass  on  the  case  ^pon  pro- 
mises, to  the  damage  of  the  said  plaintiff  of  £^^  then  the  said  G.  H.  should 
satisfy  all  such  damages  as  should  be  adjudged  to  the  said  plaintiff  against  the 
said  G.  H.  in  (he  said  court,  or  should  render  his  body  on  Ihat  occasion  to  his 
majesty's  prison  of  the  FleeU  which  said  recognizance,  afterwards,  to  wit,  on, 
&rc.  to  wit,  at,  &c.  {venue)  aforesaid,  in,  &c.  aforesaid,  was  duly  transmitted  by 
the  said  E«  F.  so  being  such  commissioner  as  aforesaid,  to  and  filed  with  the 
honorable  -^—  then  and  still  being  one  of  the  justices  of  the  court  of  our  said 
lord  the  king,  of  the  bench,  to  wit,  at  his  chambers  in  Serjeants'  Inn,  Chancery- 
lane,  London,  and  was,  by  him  the  said  justice,  afkrwards,  to  wit,  on,  &c. 

aforesaid,  in Term,  in  the year  of  the  reign,  dtc.  brought  into  the 

said  court  of  our  said  lord  the  king,  of  the  bench  at  Westminster  aforesaid,  to 
be  enrolled  and  recorded,  and  thereupon  the  said  recognizance,  at  the  request 
of  the  said  plaintiff  was  then  and  there  duly  enrolled  and  recorded  in  the  said 
court,  as  by  the  record  thereof,  still  remaining  in  the  said  court  of  the  beach  at 
Westminster  aforesaid,  more  fully  appears.  And  although  the  said  plaintiff  af- 
terwards, to  wit,  in  the  Term  of in  the  — year  of  the  reign,  &c,  in  the 

said  court  of  our  said  lord  the  king,  of  the  bench  at  Westminster  aforesaid,  in 
the  county  of  M.  by  the  consideration  of  the  same  court  recovered  against  the 
said  G.  H.  in  the  said  plea  £^'  which,  in  and  by  the  said  court,  was  adjudged 
to  the  said  plaintiff  for  his  damages  which  he  had  sustained,  as  well  by  reason 
of  the  not  performing  certain  promises  and  undertakings  made  by  the  said  G. 
H.  and  not  performed,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  G.  H.  was  convicted,  as  by  the  record  and 
proceedings  thereof  remaining  in  the  said  court  of  our  said  lord  the  king,  of 
the  bench  at  Westminster  more  fully  appears  ;  yet  the  said  G.  H.  (although  of- 
ten requested  so  to  do)  hath  not  as  yet  paid  or  satisfied  the  damages  aforesaid, 

(/)  See  I  Wentw.  58.    As  to  venue,  see  2  J.  bein^  a  commissioner  duly  apMMnted  to  take  f»- 

B.  Moore,  66.-8  Taunt.  171,  S.  C.  .  cojniizances  for  the  county  of  I^nrham,"  was  held 

{g)  In  an  action  on  a  recognizance  of  bail  tak-  surocient,  of  commissioners  having  authority,  2  J* 

en  before  a  commissioner  at  Durham,  an  averment  B.  Moore,  66.— -8  Taunt.  171,  S.  C. 
tliat  it  was  taken  "  before  G.  H.  then  and  there        {h)  4  W.  &  M.  c.  4. 
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so  aa  aforesaid  recovered,  or  any  part  thereof,  to  the  said  plaintiff  nor  rendered  <^^  recoo- 
himself  on  that  occasion  to  his  majesty's  said  prison  of  the  Fleets  according  to  of  bail. 
the  form  and  effect  of  the  said  recognizance,  nor  has  he  made  any  satisfaction 
of  the  said  judgment ;  and,  as  well  the  said  recognizance  as  the  said  judgment, 
still  remain  in  full  force  and  effect,  in  no  wise  reversed,  set  aside,  or  otherwise 
satisfied  or  vacated ;  of  all  which  said  premises  the  said  defendant  afterwards, 
to  wit,  on,  &c.  at,  dtc.  (Demie)  had  notice,  whereby,  d&c* — [AcHo  aceremlt  4*^* 


m.  ON  JUDGMENTS.  [  *482  ] 

on  JUD«« 


Middlesex,  (to  wit.)(l^)  A.  B.  oomplaios  of  C.  D.  &c. — [Ccmmeneemeni  m  l>*t^mtitm 
€kbi^anie^3Q4tn,  and  proceed  a$foUaw$:]     For  that  whereas  the  said  plaintiff  judgnMM, 

heretofore,  to  wit,  in Term(/),  in  the  year  of  the  reign  of  our  lord  the  now  c.  P. «  ^ 

king,  in  the  court  of  our  said  lord  the  king,  before  the  king  htoiself,  at  Westmin-  Exch«queri 
ster,  in  the  county  of  Middlesex,  [or,  if  in  C,  P.  Bay  *'  before  the  Right  Hon.  Sir  ut(t). 


-,  Knt.  and  his  companions,  then  and  still  being  his  Majesty's  Jus- 


tices of  the  Bench  here,  to  wit,  at  Westminster,  in  the  county  of  Middlesex,"] 

[or,  if  in  the  Exchequer^  say  *^  in  the  court  of  our  said  lord  the  king,  before  the 

Barons  of  his  Exchequer,  *at  Westminster,  in  the  county  of  Middlesex,"  (m)  [  *483  ] 

by  the  consideration  and  judgment  of  the  said  court,  recovered  against  the  said 

defendant*  the  said  sum  of  £ — (ti)  above  demanded,  which  in  and  by  the  said 

court  were  then  and  there  adjudged  to  the  said  plaintiff(o)  for  his  damages, 

which  he  had  sustained  as  well  by  reason  of  the  non-performance  by  the  said 

defendant  of  certain  promises  and  undertakings(  />),  then  lately  made  by  the 

said  defendant  to  the  said  plaintiff,  as  for  his  costs  and  chaiges,  by  him  about 

his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was  convicted,  as 

(t)  Debt  Ue«  io  the  superior  courts  on  a  jud^-  1£.     As  to  pieadiog  a  iudnnent  ia  an  inferior 

ment  obtained  in  ihe  inferior  courts,  and  vice  ver-  court,  Id.  ibid.    1  ^una.  &,  n.  2.— Ante,  jvA.  i. 

so,  Oilb.  Debt,  S8S,  3.    The  courts,  however,  dis-  Index,  tit.  Declaration. 

courage  actions  of  debt  on  judgment,  id.  ibid,  and  (m)   What  a  variance  in  this,  see  ante,  417, 

b^  4S  Geo.  3.  c.  46,  s.  4,  the  plaintiflTin  such  ac-  notes  {i){k). 

tion  is  not  entitled  to  costs,  unless  the  court  will  in)   A  variance   in  the  sum  would    be  (atal. 

make  an  order  for  that  purpose.    If  defendant.  Where  there  was  a  judgment  for  388/.  Ot.  ItL  and 

however,  instead  of  spplymg  to  the  court  to  stay  debt  was  brouf^ht  on  it,  stating  the  judgsMnt  was 

(he  proceedings,  plead  nul  uel  record,  or  the  like,  for  388/.  omittmg  the  penny,  it  was  held  a  vari- 

fbr  uelay,  the  pjaintiflT  ought  to  have  his  costs,  6  ance,  and  that  it  could  not  Se  cured  by  a  remiw 

Taunt.  264.— The  act  also  does  not  extend  to  ac*  titur  of  the  penny.    2  Stra.  1171. 

tions  on  judgments  of  nonsuit  or  non  prot.  14  East,  (o)  The  judgment  must  be  set  forth  aocnrately, 

343.    No  action  lies  on  [the  jud^ent  if  defendant  and  a  variance  would  be  fetal.    If  the  parties' 

has  been  once  taken  or  charged  m  execution  on  it,  names  be  misplaced.  &c.  it  would  be  bad,  7  Taunt, 

and  this  although  dischargea  with  plaintiif's  con-  271.    8ed  fiutre,  that  was  a  decision  in  a  sham 

currence,  7  T.  K.  420. — 6  aI.  Kl  S.  103. — Z  East,  plea,  and  see  as  to  misnomer  of  parties,  1  Roll. 

243.  Error  in  the  judgment  is  no  pound  of  objec-  764,1.  40. — 7  T.  R.  447. — See  form,  post^  484| 

tion  to  an  action  upon  ^it,  2  Lev.  161.    As  to  the  where  a  defendant  was  sued  in  the  first  action  by 

declaration  in  general,  Gilb.  Debt,  412,  &c.  Com.  a  wrone  name. 

Dig.  Plead.  2  W.  12. — 1  Saun.  92,  n.  2,  329,  n.  {p\  Ifthe  judgment  was  on  one  count  only  (as  is 

1,  if  3. — Ante,  vol.  i.  Index,  tit.  Debt.^Selwin,  N.  usual  where  the  action  is  on  a  bill  of  exchange  or 

P.  tit.    Debt.     See    Forms,  Morg.  641,   668.--  promissory  note,  and  there  is  a  reference  to  the 

1  Rich.  C.  P.  203^  440^  post.  Master  or  Prothonotaiy  on  a  judgment  by  defeult,) 

{k)  The  venue  is  locw,  and  must  be  where  the  instead  of  the  words  "  promises  and  undertakings," 

record  is,  whidb  b  now  always  in  Middlesex,  Oilb.  say  **  promise  and  undertaking"  otherwise  there 

Debt,  413. — Ante,  vol.  i.  Index,  tit.  Venue.  would  be  a  variance,  see  6  B.  «  Cres.  839.— Stra. 

(/)  The  Term  and  parties,  and  the  sum  recov-  892.  2  Stark.  7. 
ercd,  must  he  shown.    Com.  Dig.  Pleader,  2  W. 
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oir  JUDO-  by  the  record  and  proceedings  thereof,  remaining  in  the  said  court  of  our  eiticl 
lord  the  king,  before  the  king  himself,  [or,  if  tn  C.  P.  say  **  of  the  Bench 
aforesaid,  at  Westminster  aforesaid,"]  [or,  if  in  (he  Exchequer^  say  **  of  our 
said  lord  the  king,  before  the  Barons  of  his  Exchequer,  at  Westminster  afore- 
said,"] more  fully  appears(9) ;  which  said  judgment  still  remains  in  full  force 
and  efFect(r),  not  reversed,  satisfied,  or  otherwise  vacated  ;  and  the  said  plain- 
tiff hath  not  obtained  any  execution  or  satisfaction  of  or  upon  the  said  judg- 
ment so  recovered  as  aforesaid  ;  whereby  an  action  hath  accrued  to  the  said 
plaintiff  to  demand  and  have,  of  and  from  the  said  defendant  the  said  sum  of 
£ —  above  demanded  ;  yet,  d&c. — [dmehmon  as  ani9f  387,  and  insert  dama- 
ges sufficient  to  cover  interest,  ^cJ] 

[  *484  ]  *[*^s  in  the  last  form,  as  far  as  the*,  and  then  proceed  asjollows :] — ^As  well 
The  like  on  a  Certain  debt  of  £ —  as  also  £ —  which  in  and  by  the  said  court  of  our  said 
in  debt{9).  lord  the  king,  before  the  king  himself,  [or,  t/  tn  C  P.  **  which  in  and  by  the 
said  court  of  our  said  lord  the  king  of  the  bench,"]  were  then  and  there  ad- 
judged to  the  said  plaintiff  for  his  damages  which  he  had  sustained,  as  well  by 
reason  of  the  detention  of  the  said  debt,  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was  convict- 
ed, as  by  the  record,  d^c. — [Jls  in  the  last  precedent  to  the  end.] 

2?nt  folfthe  [Same  as  the  form,  ante,  483,  to  the  *,  and  then  proceed  as  foUotos ;]— The 
defendant  sum  of  £ —  above  demanded,  which  in  and  by  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  were  adjudged  to  the  said  plaintiff,  and  with 
his  assent  for  his  costs  and  charges  by  him  laid  out  and  expended  in  and  about 
bis  defence  of  a  certain  action  of  trespass  on  the  case  on  promises  [or,  as  the 
action  is]  then  lately  prosecuted  hi  the  said  court  by  the  said  defendant  against 
the  said  plaintiff,  whereof  the  said  defendant  was  convicted,  as  by  the  record 
dLC. — [Same  as  the  precedent,  ante^  483,  to  the  end.] 

Tjj*  %  **"*       [P<>^  '^«  description  of  a  judgment  ofnon  pros^-for  not  entering  the  tsnie— - 
ments.  or  €u  in  case  of  a  nonsuit — or  on  a  nonsuit,  see  Tidd^s  Forms,  6th  edit.  149* 

291,  314,  309.-7  Wentw.  120.] 

On  a  judg-        Middlesex  (to  wit.)  John  Drake  was  summoned  to  answer  J.  W.  of  a  plea 
^«d^bUl  that  he  render,  &c.  {as  uswU  in  debt).     For  that  whereas  the  said  plaintiff,  here- 

wiwn  £•       tofore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  lord  the  now 

fondant  was  king,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  West- 
wrong  minster,  in  the  county  of  Middlesex,  by  the  said  consideration  and  judgment  of 
the  said  court  recovered  against  the  said  defendant  (by  the  name  of  Charles 
Drach)  the  sum  of  £ —  for  his  damage  which  be  had  sustained  as  well  by  rea- 
son of  his  not  performing  certain  promises  and  undertakings  [or,  if  in  debt,  see 
the  form,  supra]  then  lately  made  to  the  said  plaintiff  as  for  his  costs  and 

{q)  This  is  necessary,  see  ante,  476,  n.  (t). —        (r)  As  to  this  allegation,  see  Com.  Dig.  Plead- 

Co.  Liu  908  a, — 1  Iiord  Raym.  36.—^  Salk.  565.  er,  2  W.  IS.    It  is  not  necessary,  1  Saund.  SSO^ 

However  the  omission  is  only  cause  for  special  n.  4. 
demurrer,  11  East,  565.  (s)  See  2  MalL  186. 


name. 
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charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defend-   ^^  '^^^ 


MVKTi. 


ant  was  convicted  bj  the  name  of  Charles  Drach,  as  by  the  record  and  pro- 
ceedings (hereof,  and  still  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  to  wit,'  at  Westminster  aforesaid,  more  fully  appears ; 
which  said  judgment  still  remains  in  full  force  and  effect,  not  in  anywise  revers- 
ed, satisfied,  or  vacated,  and  the  said  plaintiff  hath  not  obtained  any  execution 
of  or  upon  the  said  judgment,  for  the  damages  {or^  **  debt  and  damages") 
aforesaid,  with  this  that  the  said  plaintiff  will  verify  that  the  said  John  Drake 
(the  now  defendant)  and  the  said  Charles  Drach,  against  whom  the  said  dama- 
ges {ar^  *'  debt  and  damages")  were  so  recovered  as  aforesaid,  were  and  are 
one  and  the  same  person,  and  not  other  or  different  persons,  whereby  an  action, 
dtc.  yet,  &.C.  to  the  damage,  &c. 

For  that  whereas  the  said  £.  F.  in  his  life-time,  in Term,  in  the ^^bt  bv  u- 

year  of  the  reign  of  our  lord  the  now  king,  before  the  Right  Honorable  Sir j^^. 

knt.  and  his  companions,  then  his  Maje«ty's  justices  of  the  bench  here,  ^Snlt'ba^ 

to  wit,  at  Westminster,  in  the  county  of  Middlesex,  by  the  consideration  and  ^^^  ^^ 
judgment  of  the  said  court,  recovered  against  the  said  G.  H.  in  his  life-time,  wu  also  an 
[here  state  the  judgment^  whick^  if  in  assumpsU^  will  be  as  inform^  ante^  483,  or  triTon  a*^*' 
if  in  debt^  tlius ;]  as  well  a  certain  debt  of  £ —  as  also shillinxrs,  which,  J"«^"»«nt 

•'  ■*  •  -o  I  »   against  in- 

in  and  by  the  said  court  of  our  said  lord  the  king  of  the  bench,  were  then  and  testate,  re- 

VlVOfl  bv 

there  adjudged  to  the  said  E.  F.  for  his  damages,  which  he  had  sustained  as  tdrefadat 
well  by  reason  of  the  detention  of  the  said  debt,  as  for  his  costs  *and  charges  ^^^^^^^ 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  G.  H.  was  con-  (0- 
▼icted,  as  by  the  record  and  proceedings  thereof  remaining  in  the  said  court  *-  •' 

of  our  lord  the  king  of  the  bench  aforesaid,  at  Westminster  aforesaid,  more 
fully  appears.     And  thereupon  afterwards,  and  after  the  death  of  the  said  £•  F. 

and  G.  H.  that  is  to  say,  in Term,  in  the year  of  the  reign  of  our 

said  lord  the  king,  it  was  considered  and  adjudgied  in  and  by  the  said  court  of  our 
said  lord  the  king  of  the  bench,  before  Sir knt.  and  others,  his  com- 
panions of  the  bench,  then  his  said  majesty's  justices  of  the  bench  here,  to  wit, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  that  the  said  A.  and  B.  ad- 
ministratrix as  aforesaid,  should  have  execution  against  the  said  C.  and  D.  admin- 
istratrix aforesaid,  of  the  debt  and  damages  [or,  if  in  cusumpsit^  say  "  damages''] 
aforesaid,  to  be  levied  of  the  goods  and  chattels,  which  were  of  the  said  G.  H. 
at  the  time  of  his  death,  in  the  hands  of  the  said  D.  administratrix  as  aforesaid, 
before  her  intermarriage  with  the  said  C.  to  be  administered,  or  in  the  hands  of 
the  said  C.  D.  in  right  of  the  said  D.  as  such  administratrix,  since  her  intermar- 
riage, to  be  administered  by  the  default  ofthe  said  C.  and  D.  his  wife,  adminis- 

U)  See  other  Torms,  Morg.  Prec.  566,  563. —  Salk.  SIC. — 3  E^nst,  2  ;  the  action  may  be  brought 

7  Went.  83, 118.-3  T.  R.  685.— 3  East,  S.    The  without  any  writ  of  fieri  faeUu  first  taken  outv— 

action  of  debt  on  a  judgment  suggesting  a  devtu-  I  Sid .  387.    The  law  upon  this  subject  is  col- 

iavit  was  introduced  instead  of  the  proceedings  lected  by  Mr.  Sergeant  Williams,!   baund.Sl9. 

by  tcire  fieri  inquiry,    and    it    is  now  usually  The  executor  may  be  charged  in  the  debet  and 

adopted,  2  Sid.  102,  3.— 1  Saur.d.  219  a.    This  tUtinety  1  Saund.  216.— 1  KoI.  Ab.  603,  s.  24, 5, 

action  win  not  lie  without  a  judgment  previously  29,  but  the    plaintiff  may  waive  that  right,  and 

obtained,  see  Carter,  2. — 1  Vent.  321.    The  exe-  sue  the  executor  in  the  detinet  only,  3  East,  6. 

cutor  M  precluded  from  setting  up  that  he  had  not  The  issue  upon  n'on  deUnett  lies  upon  the  dcfen- 

asaets,  unless  be  pleaded  piene  adminUtravii  to  dant  to  prove  the  due  administration  of  assets,  8 

the  original  action,  or  admitted  assets  to  a  certain  East,  2.    The  defendant  ma>  plead  not  gttilty,  or 

extent,  and  rien  ultra,  &c.  3  T.  R.  685,  689.— 1  non  debet,  %  T.  B.  462. 
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OK  ivM-  iratrix  as  aforesaidy  as  by  the  record  and  proceedings  thereof,  remainiog  in  tfae 
said  court  of  our  said  lord  the  king,  of  the  bench  aforesaid,  more  fully  appears, 
which  said  judgments  still  remain  in  full  force  and  effect,  not  in  (he  least  re- 
versed, annulled,  set  aside,  or  satisfied.  And  the  said  plaintiffs  in  fact  say,  that 
at  the  time  of  the  said  award  of  the  said  execution  as  aforesaid,  to  wit,  on,  dl&c.  to 
wit,  at,  &LC,  {venue)  aforesaid,  divers  goods  and  chattels,  which  wet^re  of  the  said 
G.  H.  at  the  time  of  his  death,  of  great  value,  to  wit,  of  the  value  of  the  debt 
and  damages  [or,  if  in  atewmpeii,  say  **  damages"]  aforesaid,  in  form  aforesaid 
recovered,  had  come  to  the  hands  of  D.  as  administratrix  as  aforesaid  to  be  ad- 
ministered ;  and  which  said  goods  and  chatteb  the  said  G.  and  D.  administra- 
trix as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at, 
&rC.  {venue)  aforesaid,  eloigned(ti),  wasted,  and  converted  and  disposed  of  to 
their  own  use  ;  whereby  an  action  hath  accrued  to  the  said  A.  and  B.  as  admin- 
istratrix as  aforesaidf  to  demand  and  have  of  and  from  the  said the  sum 

[  *486  ]  of  £ —  above  demanded,  yet  neither  the  *said  A.  nor  the  said  B.  (although 
oden  requested  so  to  do)  have  as  yet  paid  the  said  sum  of  £ — ,  or  any  part 
thereof,  to  the  said  B.  before  her  said  intermarriage  (to  which  said  B.  after  the 
death  of  the  said  £.  F.  and  before  her  marriage  with  the  said  A.  B.  to  wit,  oo, 

GkaAiofad-  ^c.  {date  of  grant)  at,  &c.  {venue)  aforesaid,  administration  of  all  and  singu- 

tioD.  lar  the  goods,  chattels,  and  credits,  which  were  of  the  said  £.  F.  deceased,  at 
the  time  of  his  death,  who  died  intestate,  by by  Divine  Providence,  Arch- 
bishop of  Canterbury,  and  Primate  of  all  England,  in  due  form  of  law,  was 
granted),  or  to  the  said  plaintins  since  their  intermarriage,  or  any  or  either  of 
them,  but  they  to  do  this  have  hitherto  wholly  refused,  and  the  said  G.  and  D. 
administratrix  as  aforesaid,  still  refuse  to  pay  the  same,  or  any  part  thereof,  to  the 
said  A.  and  B.  administratrix  as  aforesaid ;  wherefore  the  said  A.  and  B.  as 
administratrix  as  aforesaid,  say  that  they  are  injured,  and  have  sustained  da- 
mage to  the  amount  of  £ — ,  and  therefore  they  bring  their  suit,  dLc. ;  and  the 
said  plaintiffs  bring  into  court  here  the  letters  of  administration  of  the  said  arch- 
bishop, which  give  sufficient  evidence  to  the  said  court  here  of  the  grant  of  the 
administration  to  the  said  B.  the  date  whereof  is  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  day  and  year  in  that  behalf  above  mentioned,  &c. 


On  ij'^r      For  that  whereas  the  said  plaintiff  heretofore,  that  is  to  say,  in Term, 

ed  in  the      in  the year  of  the  reign  of  our  lord  the  now  king(jr),  in  his  majesty^s  court, 

^Mtter  oir  hefore  the  barons  of  the  Exchequer,  holden  at  the  king's  courts,  Dublin,  in  the 

C/p.inlro-  kingdom  of  Ireland,  to  wit,  at  Westminster,  iu  the  county  of  Middlesex,  by  the 

consideration  and  judgment  of  the  same  court,  recovered  against  the  said 

defendant  as  well  a  certain  debt  of  ^ —  sterling  money  of  the  kingdom  of  Ire- 

[  *487  1  ^^^^^  *^  °^^^  ^ —  ^^  ^^^®  sterling  money,  which  were  then  and  there  in  and 

by  the  said  court  adjudged  to  the  said  plaintiff,  and  with  his  assent  for  his  da- 

(«)  A«  to  this  averment,  see'l  Saund.  S07.  {x)  If  in  C.  P.  ray,  *'  in  the  cemri  tf  our  tad 


(toj  An  Irish  judgment,  whether  before  or  since    iord  ike  kingj  rf  his  cotnmcn  bemch  (fkiM 
the  Union,  ia  not  matter  of  record.    4B.  &C.411,    dcmcfJreiawL  holden  ai  the  kinge  eouri  m 


not  be  stated  in  an  action  of  debt,  and  that  plain-    ike  bench  itforeaoidt  ky  the  eonttdiroiion  m»d 
tiff  may  declare  in  assumpsit,  see  ante,  248,  n.— S   judgment.  ^. 
Taunt.  86. 
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iDBges  occasioned  by  detaining  that  debt«  whereof  the  said  defendant  was  con-  ^  '^^' 
Tictedv  as  by  the  fecord  and  proceedings  thereof*  remaining  in  the  said  court* 
before  the  said  barons  of  the  Exchequer  aforesaid,  may  more  fully  appear,  which 
said  judgment  still  remains  in  the  said  court  in  its  full  force  and  effect,  not  in 
any  wise  reversed,  annulled,  set  aside,  paid  o%  satisfied  or  discharged.  And 
the  said  plaintiff  in  fact  saith,  that  the  debt  and  damages  aforesaid,  in  form  afore- 
said recovered,  at  the  time  of  (he  recovery  thereof,  were,  and  from  thence  hi- 
therto have  been,  and  still  are  of  great  value,  to  wit,  of  the  value  of  <£ —  of  law- 
ful, d&c.  to  wit,  at,  &c«  (venue)  aforesaid,  and  tbat  the  said  plaintiff  hath  not  as 
yet  obtained  execution  of  the  said  judgment,  whereby  an  action  hath  accrued 
to  tbe  said  plaintiff,  to  demand  and  have  of  and  from  the  said  defendant  the  said 
sum  of  ;^ — ,  parcel  of  (he  said  sum  above  demanded. — [*Add  eounU  on  the  ort- 
ginal  consideralioni  if  il  be  the  eubjecl  of  <in  action  of  debt — money  counts — 
eueaunt  stated  and  breach,] 

For  that  whereas,  before  tbe  recovery  of  (he  judgment  hereinafter  mentioned,  By  the  con- 
in  the  ninth  year,  &c.  at  Dublin,  in  the  kingdom  of  Ireland,  to  wit,  at  Westmin-  ihI^  jlidg- 
sCer,  a  certain  act  of  parliament  was  then  and  tbere  duly  made  in  and  for  the  2|^l^!wi^ 
then  kingdom  of  Ireland,  whereby  it  was,  amongst  other  things,  duly  enacted,  bytheiriah 
**That  where  any  conusee  or  conusees  of  a  *  judgment  or  judgments,  statute  2.c.6.lcS5 

*  staple  or  statute  merchant,  his,  her,  or  their  executors  or  administrators,  should  luy^  ^' 

*  assign  the  same  to  any  person  or  persons  whatsoever,  such  conusee  or  conu- 

*  sees,  his,  her,  or  their  executors  or  administrators,  should  also  perfect  a  memo- 

*  rial  of  such  assignment,  under  his,  her,  or  their  hand  and  seal,  upon  parchment 

*  or  vellum,  attested  by  two  or  more  credible  witnesses,  which  memorial  should 

*  contain  the  name  or  names  and  addition  of  the  person  or  persons  to  whom 

*  such  judgment  or  judgments,  statute  staple  or  statute  merchant,  should  be  as- 

*  signed,  and  the  sum  or  sums  of  money  mentioned  in  such  assignment  or  as- 

*  signments,  to  be  remaining  due  and  unsatisfied  upon  such  judgment  or  *judg-  r  *4S8  1 
'  ments,  statute  staple  or  statute  merchant,  with  the  day  and  year  when  such 

*  assignment  or  assignments  was  or  were  perfected ;  and  that  one  of  the  witness- 

*  es  to  such  memorial,  who  should  be  a  witness  to  the  assignment  of  such  judg- 

*  ment  or  judgments,  statute  staple  or  statute  merchant,  should  make  an  afiida- 

*  vit,  at  the  foot  of  such  memorial,  of  the  true  perfection  of  such  assignment 
*and  memorial,  before  the  respective  officer  or  officers,  when  such  judg* 

*  ment  or  judgments,  statute  staple,  or  statute  merchant,  was,  were,  or  should  be 

*  entered,  his,  her,  or  their  legal  deputy  or  deputies,  or  before  any  one  of  the 

*  judges  of  the  four  courts  at  Dublin,  or  before  any  one  of  the  judges  of  his  Majes- 
« ty's  courts  at  Westminster,  who  were  respectively  thereby  empowered  to  take 

*  such  affidavit  or  affidavits,  which  memorial  and  affidavit  should  be  lodged  in  the 
'  proper  office  where  such  judgment  or  judgments,  statute  staple  or  statute  mer- 

*  chant,  was,  were,  or  should  be  entered ;  and  the  several  officers  of  the  said 

*  courts  were  thereby  required  to  enter  such  memorial  of  such  assignment,  statute 

*  staple  or  statute  merchant,  in  a  roll  or  rolls  of  parchment  or  vellum,  to  be  kept 

*  for  that  purpose  in  such  respective  office  or  offices,  where  such  judgment  or 

iy)  TheM  sUUites  are  ooofined  to  judgments  by  cognovit.    Th«  assignee  may  sue  in  this  country  in 
his  own  name.    S  Taunt.  SS. 
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oir  tvDa-   (judgmentdt  statute  staple  or  statute  merchant,  was,  were,  or  should  be  entered  ; 

*  and  such  officer  or  officers  was  and  were  truly  required  to  indorse  on  such 
^  assignment  or  assignments  the  day  of  the  month  aii9  year,  and  hour  of  the 

*  day  whereon  such  memorial  or  memorials  was  or  were  so  lodged  and  proved, 

*  and  for  the  more  easy  and  speedy  method  of  finding  such  assignment  or  assign- 

*  ments ;  which  respective  officers  should  enter  the  number  and  roll  where  such 

*  assignment  or  assignments  was  or  were  registered,  at  the  foot  of  each  respec- 

*  five  judgment  or  judgments,  statute  staple  or  statute  merchant,  so  assigned  ;  for 

*  all  which  indorsements,  entries,  and  affidavits  upon  each  respective  memorial,  the 

*  sum  of  6s.  8d.  should  be  paid,  and  no  more ;  and  that  from  and  after  such 

*  time  as  such  memorial  and  memorials  of  such  assignment  or  aseignmenta 

*  should  be  entered  on  such  roll  as  aforesaid,  it  should  and  might  be  lawful  for 

*  the  assignee  or  assignees  of  such  judgment,  statute  staple,  or  statute  merchant, 

*  his,  her,  or  their  executors,  administrators,  and  assigns,  and  for  no  other  per- 
^  son  or  persons  whatsoever,  to  revive  such  judgment  or  judgments,  statute 

[  *489  ]  '  staple,  or  statute  merchant,  from  time  to  *time,  in  his  or  their  own  names, 

*  and  take  out  one  or  more  execution  or  executioDS  on  the  same,  in  the  name 

*  or  names  of  such  assignee  or  assignees,  his,  her,  or  their  executors  or  admin- 

*  istrators,  and  to  sue  forth  execution  or  executions  thereon,  reciting  the  special 

*  matter,  and  also  to  discharge  and  release  the  same,  and  also  in  his,  her,  or  their 

*  own  proper  name  or  names  to  enter  satisfaction  on  the  record  of  such  judg- 

*  roent  or  judgments,  statute  staple,  or  statute  merchant,  in  as  full  and  ample  a 
^  manner,  to  all  intents  and  purposes,  as  the  conusee  or  conusees  of  such  judg- 

*  ment  or  judgments,  statute  staple,  or  statute  merchant,  his,  her,  or  their  exec- 

*  utors  or  administrators,  could  or  might  do ;  and  that  the  conusor  or  conu- 

*  sors  of  such  judgment  or  judgments,  statute  staple,  or  statute  merchant,  his, 

*  her,  or  their  executors  or  administrators,  might,  upon  payment  to  such  as- 

*  signee  or  assignees,  plead  payment  specially  to  such  assignee  or  assignees ; 

*  and  that  such  assignee  or  assignees,  his,  her,  or  their  executors  or  administra* 
^  tors,  might  from  time  to  time  assign  the  same  over  in  manner  aforesaid,  suchas- 

*  signment  or  assignments  should  be  proved  and  registered  in  the  respective  offices 

*  in  the  manner  as  aforesaid,  and  such  assignee  or  assignees  might  revive  or 

*  sue  out  execution  in  his,  her,  or  their  own  name  or  names,  and  discharge  or 

*  acknowledge  satisfaction  on  such  judgment  or  judgments,  statute  staple,  or 

*  statute  merchant,  in  manner  aforesaid,  any  law,  usage,  or  custom  to  the  con- 

*  trary  in  any  wise  notwithstanding ;  and  it  was  thereby  provided,  that  the  conu- 
'  sor  or  conusors  of  such  judgment  or  judgments,  statute  staple,  or  statute  mer- 

*  chant,  his,  her,  or  their  heirs,  executors,  or  administrators,  should  have  the  same 
^  remedy  and  defence,  both  in  law  and  equity,  against  the  assignee  or  assignees 
^  of  such  judgment  or  judgments,  statute  staple,  or  statute  merchant,  his,  her, 
*•  or  their  representatives,  which  he,  she,  or  they  could  or  might  have  had  against 

*  the  conusee  or  conusees  of  the  same,  his,  her,  or  their  representatives,  in  case 

*  no  such  assignment  or  assignments  had  been  made :"  And  the  said 
plaintiff  further  saith,  that  aAer  the  making  of  the  said  statute,  and  before  the 
recovery  of  the  judgment  herereinafler  mentioned,  to  wit,  in  the  twenty-fiflh 
year(2)  of  the  reign  of  our  said  late  sovereign  lord  George  the  second,  at  Dub- 

{»)  25  Geo.  2.  c.  14.    See  8  Taunt.  8S. 
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lin  aforesaid,  in  the  said  then  kingdom  or  Ireland,  to  *wit,  at,  &c.  (venue),  a    <>'  '^^^ 
certain  other  act  of  parliament  was  then  and  there  made,  in  and  for  the  said 
kingdom  of  Ireland,  whereby  it  was,  amongst  other  things,  duly  enacted,  **  That 

*  every  assignee  or  assignees  of  every  judgment(a)  or  judgments,  statute  staple, 

*  or  statute  merchant,  that  were  then  assigned  or  should  thereafter  be  assigned 

*  on  record  by  virtue  of  the  said  first-mentioned  act,  his,  her,  or  their  execu- 
^tors,  administrators,  or  assign*,   might  not  only  receive  such  judgment 'or 

*  judgments,  statute  or  statutes,  from  time  to  time,  in  his,  her,  or  their  own 

*  name  or  names,  and  take  out  one  or  more  execution  or  executions  thereon 
*for  the  recovery  of  his,  her,  or  their  demands  thereon,  as  by  the  said  act, 

*  amongst  other  things,  was  directed,  but  also  such  assignee  or  assignees  of 

*  such  judgment  or  judgments,  statute  staple,  or  statute  merchant,  then  assignedf 

*  or  thereafter  to  be  assigned,  by  virtue  of  the  said  act,  his,  her,  or  their  execu- 

*  tors,  administrators,  or  assigns,  might  bring  an  action  of  debt,  or  otherwise 

*  proceed  or  sue  thereon,  in  his,  her,  or  their  own  name  or  names,  and  be  con- 

*  sidered,  to  all  intents  and  purposes,  in  the  place,  stead,  and  condition,  either 

*  in  law- or  equity,  of  the  assignor  or  assignors."  And  the  said  plaintiff  further 
saith,  that  after  the  making  of  the  said  statute,  to  wit,  on,  6lc.  to  wit,  at,  dtc. 
(venue)  aforesaid,  the  said  defendant,  together  with  one  £•  F.  by  their  certain 
writing  obligatory,  sealed  with  their  respective  seals,  and  bearing  date  the  day 
and  year  last  aforesaid,  became  jointly  and  severally  bound  unto  one  6.  H. 
therein  mentioned,  in  the  sum  of  £ —  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  G.  H.  or  his  lawful  attorney,  executors, 
or  administrators ;  and  that  for  securing  the  payment  and  satisftiction  of  the 
said  bond,  the  said  defendant,  together  with  the  said  £.  F.  afterwards,  to  wit, 

on,  &c.  at,  d6c«  executed  a  certain  warrant  of  attorney  to  M.  N.  and  N.  O.  Warrant  of 
gentlemen,  attomies  of  his  Majesty's  court  of  Exchequer  in  Ireland,  or  *^**™*y* 
any  of  them,  or  any  other  attorney  of  any  other  court  of  record  in 
Great  Britain  or  Ireland,  or  elsewhere ;  these  are  to  authorize  you,  or 
any  of  you,  to  appear  for  us,  €.  D.,  and  E.  F.  of,  &c.  or  any  or  ei- 
ther of  us,  and  to  confess  one  or  more  judgment  or  judgments  as  of  any 
term  or  time  in  the  said  court  of  Exchequer,  or  of  any  other  court  of  record  in 
^Ireland,  Great  Britain,  or  elsewhere,  by — lam  not  informed-^He  eaid  nothing  [  «491  ] 
— He  hath  acknowledged  the  acfton,  or  otherwise,  upon  one  or  more  declara- 
tions, to  be  filed  against  us,  or  any  or  either  of  us,  by  himself,  for  the  whole, 
at  the  suit  of  G.  H.  of,  &c.  his  executors  or  administrators,  upon  a  bond 
bearing  date  herewith,  of,  &c.  indorsed  for  the  payment  of,  d&c.  with  the  law- 
ful interest,  as  in  the  said  bond  is  mentioned,  and  for  your  or  any  of  your  so 
doing  this  shall  be  your  sufiicient  warrant ;  and  we  do  hereby  for  us,  our,  and 
each  of  our  heirs,  executors,  or  administrators,  jointly  and  severally  authorize 
and  empower  you  to  release  all  errors  that  may  be,  in  or  about  entering 
and  obtaining  the  said  judgment.  And  the  said  plaintiff  further  saith,  that 
the  said  G.  H*  after  the  making  of  the  said  Statute,  and  after  the  making  of  tke 
said  writing  obligatoiy,  and  the  said  warrant  of  attorney,  to  wit,  in  Trinity 
Term,  in  the  42d  year,  &>c.  before,  &c.  and  his  brethren,  justices  of  our  said 
lord  the  king,  of  his  common  bench  of  his  kingdom  of  Ireland,  under  and  by 

(a)  Thif  proviiion  ie  confined  to  judgments  obtained  by  cognovit,    3  Taunt.  82. 
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OH  JUDO-    virtue  of  the  vmid  warrant  of  attomevy  irapleadod  the  said  defandant  in  a  cer« 
tain  plea  of  debt  upon  the  said  writing  obligatory  in  the  said  warrant  of  attorney 
mentioned,  the  same  being  the  said  writing  obligatory  so  made  as  aforesaid, 
and  that  one  G.  H.  under  and  by  virtue  of  the  said  warrant  of  attorney,  as  the 
attorney  of  and  for  the  said  defendant,  duly  appeared  to  the  said  action  in  the 
said  court,  and  the  said  defendant,  by  the  last-mentioned  6.  H.  his  attorney, 
came  and  defended  the  wrong  and  injury,  when,  dl&c«  and  so  forth,  and  said 
he  could  not  deny  the  said  action  of  the  said  6.  H.  the  said  eonusee,  nor  but 
that  he  owed  him  the  aforesaid  sum  of,  &c.  in  manner  and  form  as  ths 
said  G.  H.  the  said  eonusee,  had  declared  against  him ;  therefore  it  was  con- 
sidered that  the  said  G.  H.  the  eonusee  should  recover  against  the  said  de- 
fendant his  debt  and  his  damages,  by  reason  of  the  detaining  his  said  debt,  to 
wit,  £ —  acljudged  to  the  said  G.  H.  the  eonusee,  by  the  said  court,  at  his  re- 
quest, whereof  the  said  defendant  was  convicted ;  as  by  the  record  and  proceed- 
ings thereof,  remaining  in  the  said  court,  before  his  said  Majesty's  justices  of 
the  bench  aforesaid,  more  fully  appears(6) ;  by  means  of  which  said  several  pre- 
mises, the  said  G.  H.  became  and  was  the  eonusee  of  the  said  judgment,  which 
said  judgment  still  remains  in  the  said  court  in  full  force  and  effect,  not  in  any 
r  >492  ]  *wise  reversed,  annulled,  set  aside,  paid  off,  satisfied  or  discharged.    And  where- 
awUnii^      as  also  afterwards,  and  after  the  recovery  of  the  said  judgment,  in  his  said  Ma- 
^•ju^-      jesty's  court  of  the  bench  aforesaid,  in  the  said  kingdom  of  Ireland,  to  wit,  on, 
6lc.  at,  dl&c.  (venue)  by  a  certain  indenture  bearing  date,  on,  d&c.  made  be- 
tween one  B.  G.  of  the  first  part,  one  P.  Q.  of  the  second  part,  the  said  G.  H. 
of  the  third  part,  and  the  said  A.  B.  of  the  fourth  part,  which  said  indenture, 
sealed  with  the  seal  of  the  said  G.  H.  the  said  plaintiff  now  brings  here  into 
court,  the  date  whereof  is  the  day  and  year  last  above  mentioned,  the  said  G.  H. 
the  eonusee  of  the  said  judgment  as  aforesaid,  for  the  considerations  there- 
in mentioned,  did  bargain,  sell,  assign,  transfer,  and  make  over  unto  the  said 
plaintiff  the  said  judgment  debts,  and  all  the  money  then  due  or  forever  thereaf- 
ter to  grow  due  thereon,  for  principal,  interest,  and  costs,  to  have  and  to  hold 
the  same  unto  the  said  A.  B.  his  executor,  administrator,  or  assigns,  as  his 
and  their  own  proper  goods  and  chattels  for  ever,  as  by  the  said  indenture,  ref- 
erence, d^c.    And  whereas  also,  after  the  making  of  the  said  indenture,  to  wit, 
on,  &c.  at,  d£«c.  (eeniie)  the  said  plaintiff  did,  in  pursuance  of  the  said  first- 
mentioned  Statute,  make  a  memorial  of  the  said  assignment  of  the  said  judg- 
ment, under  his  hand  and  seal,  upon  parchment,  attested  b/  two  credible  wit- 
nesses, and  did  then  and  there  sign  and  seal  the  same,  which  said  memorial  did 
contain  the  name  and  addition  of  the  person  assigning  the  said  judgment,  to 
wit,  of  the  said  G.  H.  the  eonusee,  and  the  name  of  the  person  to  whom  the 
same  was  so  assigned,  to  writ,  the  said  plaintiff,  and  the  sums  mentioned  in  the 
said  assignment  to  be  remaining  due  upon  the  said  assignment ;  and  the  said 
plaintiff  further  saith,  that  afterwards,  to  wit,  on,  dtc.  one  of  the  witnesses  to  the 
said  last-mentioned  memorial,  who  was  witness  to  the  said  assignment,  to  wit,  one 
Z.  did  make  an  affidavit  at  the  foot  of  the  said  last-mentioned  memorial,  before 
one  of  his  Majesty's  justices  of  his  court  of  E.  B.  at  Dublin,  to  wit,  at, 

(6)  Sm,  as  to  ihia  averment,  Dougl.  1.— 5  East,  47S. 
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dtc.  88  one  of  (he  judges  of  our  said  lord  the  king  as  aforesaid,  in  Ireland  afore*  ^*  '^^ 
said  ;  and  the  said  Z.  thereby  made  oath  and  swore,  that  he  was  a  subscribing 
witness  to,  and  saw  the  said  deed  of  assignment  duly  executed  by  the  said  G. 
H.  and  other  executing  parties  thereto,  and  also  saw  the  memorial  duly  execut- 
ed by  the  said  plaintiff,  and  also  by,  &c.  [the  other  partie$  thereto]  and  that  the 
name  of  Z.  subscribed  as  a  witness  thereto,  was  the  said  Z.'s  proper  name  *and  [  *493  ] 
hand-writing,  and  which  said  memorial  and  affidavit  were  afterwards,  to  wit,  on, 
&c.  entered  in  the  proper  office  where  such  judgment  should  be  entered,  and 
the  said  memorial  was  then  and  there  duly  perfected,  according  to  the  Statute 
aforesaid,  and  which  said  memorial  of  the  said  assignment,  afterwards,  to  wit, 
on,  dE.c.  was  duly  entered  in  the  prothonotary's  office  of  his  Majesty's  court  of 
C.  P.  in,  6lc.  aforesaid,  in  a  roll  of  parchment  kept  for  that  purpose  in  the  said 
office,  and  the  said  number  and  roll  where  the  said  assignment  was  registered, 
was  then  and  there  duly  entered  at  the  foot  of  the  said  judgment  on  the  roll, 
where  the  said  assignment  was  entered  as  aforesaid ;  by  means  whereof,  and 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  he  the 
said  defendant,  then  and  there  became  liable  to  pay  to  the  said  plaintiff,  the 
said,  &c.  when  he  the  said  defendant  should  be  thereunto  aflerwards  requested, 
to  wit.  at,  6lc.  {venue)  ;  and  the  said  plaintiff  in  fact  saith,  that  the  said  debt  and 
damages  aforesaid,  in  form  aforesaid,  so  recovered  at  the  time  of  the  recovery 
thereof,  v'ere,  and  from  thence  hitherto  have  been,  and  still  are,  of  great  value, 
to  wit,  &c.  c  f  lawful,  &c.  to  wit,  at,  &c.  (eenve)  whereby,  d&c.  {actio  aecretii^ 
4'C.)  yet,  &?. 

Pledges,  d&c. 
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[Commencement  in  debt,  as  ante,  384,  «.] — For  that  whereas  the  said  de-  Lw^otd 

fendant,  before  and  at  the  time  of  the  ^giving  of  the  notice  and  making  the  de-  naotonatmu 

4  Geo.  S.  Cr 

(c)  By  the  4  Geo.  2.  c.  28.  s.  1.  tenants  hold-        The  Stat.  4  Geo.  2.  c.  28.  is  a  remedial  law.  and  double  vo/* 

ing  over  lands,  &c.  aHer  the  expiration  of  the  term,    should  therefore  be  construed  liberally,  6  Burr.  ««  for  not 

and  after  demand  made,  and  notice  in  writing  giv-    2694.    It  has  been  considered  that  a  tenant  hold-  quitting  in. 

en  by  the  landlord^  are  to  forfeit  double  the  year-    ing  over  under  a/atr  claim  of  right,  is  not  with-  porBuance 

ly  value  of  the  premises,  to  be  recovered  by  action    in  the  act,  although  it  has  been  decided  eventually  of  the  land* 

of  debt,  and  it  cannot  be  recovered  by  dUireu,  8    that  he  has  no  rimt,  5  Esp.  203^  and  see  9  East,  lonl's  nolke 

Burr.  1606.— Vin.  Ab.  DUtrees,  E.—BIa.  Rep.    SIS,  but  this  surely  is  questionable.    The  statute  ip). 

63S. — i  B.  &  Cres.    922,    and  see   the  prece-    extends  only  to  tenants  for  life  or  years,  and  not  to  f  ^494   7 

dents  and'  law  on  thb  act,  6  Burr.  2694. — 1  New    tenants  for  a  less  term,  as  a  week  or  the  like,  t  L  i 

Rep.  174.— 8  East,  868,  361.— 9  East,  SIO.— 10    Campb.  4BS,-^Sed  vide  Co.  Lit.  64  b. 
East,  48.-2  Campb.  463.— Selw.  N.  P.  628.-7        To  entitle  the  plaintiff  to  recover  under  the  act, 
Wentw.  Index,  664.  and  1  Chit.  Col.  Stat.  666.    the  notice  to  quit  must  be  by  the  landlord,  and  the 


When  the  tenant  gives  notice  to  quit,  and    sist  upon  double  rent,    does  not  give  the  tenant 
holds  over,  he  forfeits  douhXe  rent^  under  the  11    an  option  of  continuing  tenant  at  the  double  rent, 


Geo.  2.  c.  19.  s.  18,  recoverable  either  in  assump-  Doujel.  176.    A  second  notice  to  quit^  given  before 

sit,  or  debt,  or  by  distress,  see  3  Burr.  1603.  and  or  after  the  expiration  of  the  first,  will  not  bar  the 

see  form  in  that  act  in  assumpsit,  ante,  46  ;  in  landlord's  right  to  the  double  rent,  1  T.  &  R.  68. 

debt,  post,  496 ;  and  see  tlie  notes,  post,  496.  A  receiver  appointed  by  the  Court  of  Chancery  in 
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OB  lUDo-  mand  as  hereinafler  mentioned,  and  from  thence  until  and  upon  the—-*-  day 
of  ,  A.  D.  — ~  {the  day  vhen  the  tenancy  determined)  held  and  enjoyed 
a  certain  messuage,!  and  lands,  tenements,  and  premises(ci)y  with  the  appur- 
tenances, situate  in  the  county  of ,  as  tenant  thereof  to  the  said  plaintiff, 

that  is  to  say,  as  tenant  thereof  from  year  to  y6ar(e)  for  so  long  time  as  the 
said  plaintiff  and  defendant  should  respectively  please,  the  reversion  of  the  said 
premises,  with  the  appurtenances,  during  all  that  time  belonging  to  the  said 
plaintiff,  to  wit,  at,  dtc.  (oentie)  aforesaid  ;  and  thereupon  whilst  the  said  defen- 
dant so  held  and  enjoyed  the  said  tenements  with  the  appurtenances,  as  tenant 
thereof  to  the  said  plaintiff  as  aforesaid,  and  whilst  the  said  reversion  (/)  so 
belonged  to  the  said  plaintiff  as  aforesaid,  to  wit,  on,  &c.  {the  daie  of  the  no- 
tice) at,  6&c.  {venae)  he  the  said  plaintiff  gave  a  notice  in  writing(g)  to  the 
said  defendant,  and  then  and  there  demanded(A)  and  required  him  the  said  de« 
fendant  to  deliver  up  the  possession  of  the  said  tenements,  with  the  appurte- 
nances, to  the  said  plaintiff,  on  the  said,  d&c.  on  which  day  the  term,  estate,  and 
interest  of  the  said  defendant  in  the  said  tenements,  with  the  8ppurtenances« 
determined,  to  wit,  at,  6lc,  (venue). — Nevertheless  the  said  defendant,  not  re- 

[  ^496  1  g&fding  the  Statute  in  such  ^case  made  and  provided,  did  not  nor  would,  on 
the  determination  of  the  said  term  as  aforesaid,  deliver  the  possession  of  the 
said  tenements,  with  the  appurtenances,  to  the  said  plaintiff,  according  to  the 
said  notice  so  given,  and  the  said  demand  so  made  as  aforesaid,  but  wholly 
neglected  and  refused  so  to  do,  and  on  the  contrary  thereof,  he  the  said  defend- 

a  suit  depending,  is  a  sufficient  agent  to  give  the    value,  and  also  f<»-  use  and  occupation,  the  de- 
notice,  5  Burr.  2694.— 1  B.  &  P.  385.  fendant  paid  the  single  rent  into  court  upon  the 


Also  to  entitle  the  landlord  to  recover,  he  must  latter  count,  and  the  plaintiff,  by  taking  it  out, 

have  demanded  the  delivery  of  tho  possession  of  held  not  to  waive  his  right  under  the  former,  so 

the  premises ;  it  seoms^  however,  that  the  notice  as  to  be  subject  to  nonsuit  thereon,  but  that  the 

to  quit  in  writing,  is  of  itself  a  sufficient  demand,  case  ouinht  to  have  cone  to  the  jury,  10  £ast,  48. 

t  m.  Rep.  1075. — 5  Burr.  2694.  (d)  The  words  ofthe  act  are, « lands,  tenements, 

Thouch  a  demise  be  for  a  certam  time,  a  de-  or  hereditaments." 
mand  or  possession  and  notice  in  writing.  &c.  are  [t)  The  act  does  not  seem  to  extend  to  a  ten- 
necessary  to  entitle  the  lancflord  to  double  rent  or  ant  for  less  than  a  year.— 2  Campb.  AS^j—^Std 
value,  but  such  demand  may   be  made  above  six  mde  Co,  Lit.  54  b. 

weeks  after  the  expiration  of  the  tenancy,  if  the  \f)  The  act  mentions  only  reversioners  or  re- 
landlord  have  done  no  act  in  the  mean  time  to  mainder^meo. 

acknowledge  the  continuation  of  it ;  and  if  the  (g-)  A  notice  in  writing  is  necessary,  by  the  ex- 
tenant  hold  over,  he  will  be  entitled  to  double  val-  press  words  ofthe  statute,  1  New  Rep.  180,  n.  a. 
ue  from  the  time  of  such  demand  ;  but  if  the  rent  — Burr.  60S.  1607. 

be  reserved  quarterly,  and  the  demand  be  made  (A)  T^e  precedents  sometimes  run,  *<  and  lA<rc6y 
in  the  middle  of  a  quarter,  the  landlord  cannot  re-  then  and  there  demanded,"  &c.  founded  on  the  de- 
cover  single  rent  for  the  antecedent  fraction  of  cision  in  5  Burr.  2694,  and  1  New  Rep.  174^  179. 
such  quarter,  8  East,  358.  that  the  notice  itself  is  a  sufficient  demand,  ana 

If  the  notice  is  given  to  a  woman  who  aflcr-  that  therefore  no  fresh  demand  afler  the  expirm- 

wards  marries,  the  action  for  not   delivering  up  tion  of  tho  tenancy,  need  be  averred  or  proved, 

possession  may  be  maintained  against  the  husband.  It  may,  however,  be  advisable,  when,  in  fact,  a  de- 

without  any  new  demand,  and  tlie  wife  need  not  mand  of  possession  has  been  made  af\er  the  expi- 

be  joined,  i  New  R.  174.  ration  of  the  notice  to  ouit,  at  least  in  one  count, 

An  administratrix  of  an  executor  cannot  sustain  before  the  statement  ot  the  holding  over,  to  aver 

an  action  on  thb  act,  although  the  tenant  has  at-  as  follows :  *^And  the  aaid  plainUff' in  foci  taiUk, 

tomed  to  her  without  taking  administration,  tU  that  after  the  detentdnation  qf  the  eaut  tenant 

bonit  non^  to  tho  first  testator,  1  B.  &  P.  310.  (f  the  aaid  defendant  a»  aforeamdy  and  wkUet 

In  an  action  for  double  rent  on  the  statute  for  the  aaid  drfendani  conHnved  in  the  poueanon 

holding  over  afler  notice,  the  jury  may  find  for  so  i^the  aaid  ienementa^  with  the  appurtenaneea.  aa 

much  as  the  tenant  appears  to  have  over- held,  of oreamd^  and  the  aaid  plaintiff  ioaa  eniiUea  to 

without  reference  to  the  sum  demanded,  so  that  it  the  poaaeaaion  thereqfj  to  totC,  on^  4^.  the  aaid 

be  not  more  than  that  sum.  LofTt.  275.    And  af^  plaintiffs  by  a  certain  notice  intmttng,  then  amd 

ter  a  landlord  has  recovered  in  ejectment  against  there  made  and  aigned  by  Atm,  and  delivered 

his  tenant,  he  may  maintain  debt  upon  the  above  to  the  aaid  dtfendant^  demanded  and  rehired 

staU  4  Geo.  2.  c.  28.  s.  1.  for  douole  the  yearly  the  aaid  drfendant  to  deliver  the  poaaeaawn  of 

value  ofthe  nrcmis^s,  during  the  time  the  tenant  the  aaid  tenemental  toUh  the  appurtenaneea^  to 

held  over  after  the  expiration  ofthe  landlord's  the  aaid  plaintiff  to  wit  ^aii  4^.  qforeadd:  neV' 

notice  to  quit,  9  Iwast,  310.    In  an  action  for  double  ertheleaa^   ^.—8  East,  358. 
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ttnt  wilfully  held  over  the  said  tenements,  with  the  appurtenances,  after  the  de*  >y  party 
termination  of  the  said  Term,  and  after  the  said  notice  so  given,  and  the  said 
demand  so  made  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
■  then  next  following,  during  all  which  time  the  said  defendant  did  keep  the 
said  plaintiff  out  of  the  possession  of  the  said  tenements,  with  the  appurte- 
nances (he  the  said  plaintiff  being,  during  all  that  time,  entitled  to  the  posses- 
sion thereof),  to  wit,  at,  &.c.  aforesaid,  contrary  to  the  form  of  the  Statute  in 
such  case  made  and  provided  (t).  And  the  said  plaintiff  avers,  that  the  said 
tenements,  with  the  appurtenances,  during  the  said  time  of  holding  over  the 
same,  and  keeping  the  said  plaintiff  out  of  the  possession  thereof  as  afore- 
said, were  of  great  yearly  value,  to  wit,  of  the  yearly  value  of  £ — ,  of  lawful, 
&c.  and  by  reason  of  the  premises,  and  by  force  of  the  Statute  in  such  case 
made  and  provided,  the  said  defendant  became  liable  to  pay  to  the  said  plaintiff 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  being  at 
the  rate  of  double  the  yearly  value  of  the  said  tenements,  with  the  appurte- 
nances, for  so  long  a  time  as  the  same,  were  so  detained  as  aforesaid,  to  wit,  at, 
&c.  (venue)  aforesaid,  and  thereby,  and  by  force  of  the  said  Statute,  an  action 
hath  accrued  to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said  de- 
fendant the  said  sum  of  £ —  parcel  of  the  said  sum  above  demanded. — \jAdd 
a  counit  as  suggested  in  494,  ti.  if  the  facts  aUow  t(,  also  eM  ttoo  counts  in  debt 
for  use  and  occupation,  the  account  stated,  and  common  conclusion.] 

[^Commencement  in  debt,  as  usual,  ante,  384.] — For  that  whereas  the  said  de-  By  land- 
fendant,  before  and  at  the  time  of  the  giving  of  the  notice  hereinaAer  mentioned,  tenantfon* 
held  and  enjoyed  a  certain  messuage  and  premises  with  the  appurtenances,  sit-  g^Vis^/^* 
uate  in  tlie  county  of  S.  as  tenant  thereof  to  the  said  plaintiff,  from  year  to  year(/),  IB.  for 
for  so  long  a  time  as  they  the  said  plaintiff  and  the  said  defendant  should  re-  for  not  quit- 
spectively  please,  at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  J^£,^  ST' 
£ — payable  quarterly  on,  d&c.  (»/a<tfig-  days  of  payment.)     The  reversion  of 'f»f^»J'»  n<^ 
the  said  messuage  and  premises  with  the  appurtenances,  during  all  that  time 
belonging  to  the  said  plaintiff,  and  the  said  defendant  then  and  there  had  power 
to  determine(m)  the  said  tenancy  by  six  months'  notice  to  quit  the  said  mes- 
suage and  premises  so  by  him  holden  as  aforesaid,  to  wit,  at,  &lc.  {venue)  and 
thereupon  whilst  the  said  defendant  so  held  and  enjoyed  the  said  messuage  and 
premises,  with  the  appurtenances  as  aforesaid,  as  tenant  thereof  as  aforesaid,  to 
wit,  on,  d&c.  (day  when  notice  given)  at,  d&c.  (venue)  the  said  defendant  gave 
notice(n)  to  the  said  plaintiff  of  his  the  said  defendant's  intention  to  quit  the 

(t)  The  forms  in  6  Burr.  SS94— 1  New  Rep.  (m)  See  the  preamble  of  the  IStb  eeccion  of  II 

17^  and  some  of  those  referred  to  in  7  Wentw.  Geo.  t.  c.  19.    The  statute  onlj  applies  to  eiaes 

Index.  464,  5,  do  not  conclude  contra  formami  fcc.  where  the  tenant  has  the  power  of  oetermintng  his 

bat  oUier  forms  do  so  conclwle^— Com.  Dig.  "^c-  tenancy  by  a  notice,  and  where  he  has  actually 

Hon  on  Statute^"  G.  Ref.  Brev.  7S.— Lutw.  1548.  given  a  valid  notice  sufficient  to  determine  hia 

— Dyer,  85  a. — 1  Saund.  lS5,  n.  S.  tenancy,  or  the  bad  notice  has  been  assented  to 

(k)  See  the  form  in  7  Wentw.  13S,  which  ap-  ^landlord  in  writing.    7  D.  &  R.4n.— 4  B.  & 

pears  to  have  been  hastily  framed.    See  the  form  C.  922,  S.  C. 

for  double  value  where  notice  is  given  by  landlord,  (n)  In  7  Wentw.  133,  a  notice   in  writing  is 

on  the  4  Geo.  2.  c.  2.  ante,  493.— 3  Burr.  1603.  stated  to  have  been  given,  but  according  to  3  Burr. 

^  Tenant  may  afterwards  quit  without  notice,  and  1603, 1  Bla.  Rep.  d3Sy  S.  C.  parol  notice  under  the 

not  liable  after  quitting.     1  B.  &  Adol.  904.  >  11  Geo.  2.  c.  19.  s.  18,  is  sufficient.    A  notice 

(2)  Any  tenancy  for  any  term,  however  short,  that  the  tenant  will  quit  as  soon  is  he  can  get 

seems  to  be  within  the  meaning  of  the  act  of  11  another  situation  does  not  bring  a  case  within  the 

Geo.  2.  c.  19.  s.  18.  act,  2  Campb.  591 . 
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tr  pASTT  said  messuage  and  premises  on  the,  &c.  {day  when  notice  expired)  then  next- 
flRiBTED.    j^QyQf^ei^gg  ()i^  gul j  defendant  not  regarding  the  Statute  in  such  case  made 
and  provided*  did  not  nor  would,  according  to  the  said  notice,  deliver  op  the 
possession  of  tho  said  messuage  and  premises  with  the  appurtenances,  or  any 
part  thereof,  at  the  said  time  so  fixed  and  determined  on  hj  the  said  notice  as 
aforesaid,  that  is  to  say,  on  the  said,  &c.  {day  ofexpiratiion  of  notice)  although 
the  said  defendant  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid^ 
at,  dl&c.  (requested  (o)  by  the  said  plaintiff  so  to  do,)  but  on  the  contrary  thereof 
wrongfully  and  injuriously  held  over  and  kept  and  withheld  the  possossioo 
of  the  said  messuage  and  premises  with  the  appurtenances  from  the  said  plain- 
tiff for  a  long  space  of  time,  d&c.  from  the  day  and  year  last  aforesaid,  until  and 
upon,  &c*  (day  when  he  left  the  prem9e$^  or  if  not  left^  say  *^  from  thence*" 
hitherto,}  &c.  contrary  to  the  said  Statute  in  such  case  made  and  provided,  by 
reason  whereof  [and  by  force  of  the  Statute  'in  such  case  ma^  and  providedt 
an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from 
the  said  defendant  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  being  at  tke 
rate  of  double  the  amount  of  the  yearly  rent  or  sum  which  he  the  said  defend- 
ant had  paid  to  the  said  plaintiff  l>efore  the  time  when  he  the  said  defendant  so 
refused  to  deliver  up  the  possession  of  the  said  messuage  and  premises  aa 
aforesaid,  in  respect  of  his  being  tenant  to  the  said  plaintiff  of  the  said  messu- 
age  and  premises,  and  which  said  last^mentioned  sum  of  money  hath  arisen 
and  accrued,  doe  and  payable  to  the  said  plaintiff  during  the  time  when  he  the 
said  defendant  so  wrongfully  kept  possession  of  the  said  messuage  and  pre- 
mises as  aforesaid.] — [Add  a  count  Uke  ihat  on/e,  49,  imd  the  common  c&mUe 
for  u$€  and  oecupatian^  money  had  and  reeeivedj  account  sfo/ed,  and  breach.'] 

^UO^'  [Psmmencemcnt  in  debt^  aa  tiMkii,  ante^  884  n.] — For  that  whereas  one  K. 

t.e.  I9,i.s.  F.  before  and  at  the  time  of  the  committing  of  the  grievance,  and  the  fraod- 

the  tenant  ulent  and  clandestine  removal  of  the  goods  and  chattels  hereinafter  mentioned, 

uie^y  re-  ^®'^  ^^^  enjoyed  a  certain  messuage  and  premises,  with  the  appurtenances,  sil- 

^^Uto^  uate  in  the  county  of  S.  as  tenant  thereof  to  the  said  plaintiff  from  year  to 

prevent  a  year  [or,  if  for  a  leee  iime^  state  it  accordingly,  or  if  under  a  leaee  for  a  longer 

diitresi  for  a  ^  ^  o 

(o)  Neither  by  the  wordi  of  the  act,  nor  accord*        The  enactment  does  not  extend  to  the  good*  of 

ing  to  the  preceaent  in  Wentworth,  doe*  this  aver^  a  stranger,  not  a  tenant,  5  M.  &  8. 88,  nor  to  the 

ment  of  re(|aeet  appear  to  be  necessary,  though  it  goods  of  an    under-tenant,  though  remoTed    to 

cannot  vitiate,  but  may  be  rejected  as  surplusage,  avoid  the  distress  of  a  ground-taudioffd,  Id.— t 

according  to  tne  principle  laid  down  in  Cowp.  6&.  8tra.  787. 
— 1  T.  R.  430. — ^Ld.  Ravm.  171.  With  respect  to  what  is  a  removal  within  tho 

(p)  See  the  law,   and  cases  on  the  Sd  sect,  of  enactment,  it  is  to  be  observed,  that  the  words  of 

11  Geo.  %  c.  19.— 1  Chit.  Col.  Stat.  669.  it  are  '*  fraudulently    remove  or  carry  away," 

The  enactment  is  remedial  as  well  as  penal,  which  differs  from  the  1st  section,  wherein  the 

To  make  a  third  pirnn  liable,  for  assisting  in  words  are  ^  Traudulentiy  or  clandestinely."    The 

the  fraudulent  removal,  it  must  be  proved  not  «ily  statute  applies  to  all  cases  where  a  landlord  is,  by 

that  he  so  assisted,  but  also  that  no  was  privy  to  the  conduct  of  his  tenant^  in  rem<iving  goods  from 

the  fraudulent  intent,  8  B.  &  C.  6S7.    But  to  make  premises  for  which  rent  is  due,  tumM  over  to  the 

the  tenant  liable,  it  is  not  necessary  to  show  an  barren  right  of  bringing  an  action  for  such  rent ; 

actual  participation  in  the  removal,  if  the  remo-  and  therefore,    where   a  tenant    openly    and  in 

val  was  with  his  privity.    S  D.  &  R.  601. — 1  C.  face  of  day,  and  even  with  notice  to  his  landloid, 

&  p.  121,  S.  C.  over-ruling  8  Esp.  Rep.  15.  ri'movod  h'n  good:;,  without  leaving  sufficient  on  • 

It  has  been  considered,  that  to  bring  a  case  the  premises  to  satisfy  the  rent  then  duo,  and  Uie 

within  the  meaning  of  the  enactment,  the  rent  lanulord  followed  and  'distrained  the  goods ;  it  was 

must  be  actually  due  at  the  time  of  the  removal,  hold,  that  although  the  removal  might  not  bo  clai^ 

see  8  Esp.  16.    But  this  seems  more  than  ques-  destine,  yet,  if  it   was  fraudulent,  (which  was  a 

tionable,  and  certainly  the  words  of  the  act  do  not  question  for  the  jury)  the  landlwd  was  justiied 

warrant  the  opinion,  and  see  4  Campb.  1S7.    2  under  the  statute.    4  D.  It  R.  88.    Nor  is  "it  ■»- 

Saund.  284.  cesiary  to  show,  in  proof  of  firandolMit  nrnvnl  or 


goods  to 
prevent 
distress 
rent(p). 
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Um^  $Me  ih9  tenancy^  a$  aniej  307,  &c.]  for  so  long  a  time  as  they  the  said  "^  'astt 
|ilaintiff  and  die  said  £.  F.  should  respectivelj  pleasoi  at  and  under  a  certain 
[yearly]  rent  payable  [quarterly]  to  wit,  on,  &c.  {aiaUng  the  days  of  payment)  the 
reversion  of  and  in  the  said  messuage  and  premises,  with  the  appurtenances, 
during  all  that  time  belonging  to  the  said  pkintifi*,  and  under  and  by  virtue  of 
which  said  tenancy  Che  said  £.  F«  held  the  said  messuage  and  premues,  until 
at  and  after  the  time  of  the  fraudulently  conveying  and  carrying  away  of  the 
goods  and  chatleb  hereinaAer  next  nientioned,  off  and  from  the  same.  And  the 
said  plaintiff  further  says,  that  a  certain  sum,  to  wit,  the  sum  of  [i£lO.  10^.(9)] 
of  the  rent  aforesaid,  for  [one]  quarter  of  a  year,  became  and  was  due  and  pay- 
able to  the  said  plaintiff,  on,  &c.  {when  it  feU  diu)  and  was  due  and  in  arrear 
and  unpaid  from  the  said  £.  F.  to  the  said  plaintiff,  at  the  time  of  the  said  fraud- 
ulently conveying  and  carrying  away  the  said  goods  and  chattels(r),  and  still 
is  vidiolly  in  arrear  and  unpaid  to  the  said  plaintiff.  And  the  said  plaintiff  fur- 
ther says,  that  the  said  tenancy  so  being  in  full  force  as  aforesaid,  thereupon, 
afterwards,  and  just  before  the  said  sum  of  jf  10  of  the  said  rent  became  due 
and  in  arrear  as  aforesaid  (s),  that  is  to  say,  on,  6lc,  (day  of  removal  orabouiU) 
certain  goods  and  chattels,  to  wit,  &c.  {eei  them  out  8horily{i))  of  the  said  E. 
F*  were  upon  the  said  messuage  and  premises ;  and  the  said  tenancy  so  being 
in  full  force  as  aforesaid,  the  said  £.  F.  during  the  continuance  of  the  said  ten- 
ancy, so  being  in  full  force  as  aforesaid,  and  just  before  the  said  sum  of  J^  10  so 
became  due  and  payable  and  in  arrear  to  the  said  plaintiff  as  aforesaid  (v),  that 
is  to  say,  on  the  day  and  year  last  aforesaid,  at,  d2.c.  {venue)  aforesaid,  did 
fraudulently  convey  and  carry  away  the  same  goods  and  chattels  thereof  off  and 
from  the  said  messuage  and  premises,  with  intent  to  prevent  and  hinder  the  said 
plaintiff  from  distraining  the  same  for  the  said  sum  of  jf  10  for  the  rent  afore- 
said, so  due  and  payable  and  in  arrear  to  the  said  plaintiff  as  aforesaid,  and  the 
said  goods  and  chattels  so  fraudulently  conveyed  and  carried  away  off  and  from 
the  said  messuage  and  premises,  with  such  intent  as  aforesaid,  from  the  time  of 

eoncealment  of  cattle,  that  they  were  withdrawn  if  the  value  of  the  goods  does  not  exceed  60/.  the 

from  sight.    If  they  have  been  removed  to  a  neigh-  landlord  may  have  recourse  to,  and  have  a  sum- 

bor^  field,  so  as  to  cause  the  landlord  difficulty  to  nary  remedy  before  two  justices,  but  that  enact- 

find  them,  it  is  suffident.  9  Price,  901. — ^Nor  is  it  ment  does  not  take  away  the  jurisdiction  of  the 

BuiiUBsary  to  prove  that  a  diitress  was  in  pro-  superior  courts,  and  the  landlord  may  sue,  see  M. 

gross*  or  about  to  be  nut  in  execution, or  even  con-  li  M.  C.  N.  P.  176. — ^Holt,  C.  N.  P.  147. — 1  Stark, 

tsmplated,  10  Price,  188.  ^^i.^-  ^-  <"^  '^^  6  D.  &  R.  668 S  B.  &  C .  649, 

On  the  other  hand,  a  creditor,  with  the  assent  of  8.  C.    The  landlord's  having,  in  the  first  instance, 

his  debtor,  may  take  possession  of  the  goods  of  the  made  his  complaint  before  a  ma^trate,  will  not 

latter,  ana  remove  them  from  the  premises  tor  the  preclude  him  from  afterwards  mamtaining  an  ao 

puipose  of  satisfying  a  bonA  JkU  debt,  without  in-  tion,  1  Stark.  168. 

cwring  the  penalty  inflicted  by  the  above  enacts        Sw  the  form  of  plea  and  avowry,  justifying  seiz- 

■Mat|  against  persons  assisting  a  tenant  in  remove  ins  goods,  &c.  uncier  a  fraudulent  removal ;  post, 

ing  hw  goods  irom  the  premises,  slthough  the  ere-  tcm.  lii.  1069^  11S7. 

^lor  taKM  pocsessioa,  knowing  the  debtor  to  be  in        See  a  form  of  declaration  and  case,  on  the  1 2th 

distressed  cireamstances,  and  onder  an  apprehen-  section  of  the  1 1  Geo.  %,  c.  19,  against  a  tenant  for 

akm  that  the  landtoid  woold  distrain,  6  M.  &  8.  secreting  a  declaration  in  ejectment,  2  B.  &  A. 

900.  668. 

In  an  action  a^inst  a  person  for  aiding  and  as-        (q)  The  precise  sum  due  need  not  be  stated,  S 

sisting  a  tenant  in  removing  and  concealing  his  T.  K.  648. 

cattle,  to  hinder  the  landlord  from  distraining,  the        (r)  They  must  bo  the  tenant's  goods,  6  M.  & 

acts  uid  orders  of  the  tenant  are  admissible  evi^  S.  88.    See  note,  supra. 

dance  of  his  own  fraud,  and  of  knowledge  on  the        (s)  If  the  rent  was  not  due  at  the  time  of  the 

part  of  the  defendant,  if  by  other  evidence  he  is  removal,  omit  the  averment  *'  it  was  then  due,"  see 

proved  to  have  contributed  to  the  facility  of  it,  and  note,  supra. 

circomstances  of  snspidon  may  be  laid  before  the        {tS  It  is  not,  it  seems,  necessary  to  specify  the 

rary,  to  prove  such  a  fraudulent  cOMiperation  as  the  goods,  and  see  6  D.  &  R.  341. 
logmlalure  contemplated.    10  Price,  138.  («)  As  supra. 

The  4th  wrnd  of  the  11  Geo.  f.c.  19,  enacts,  that 
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BY  PARTY    gQ  fraudulently  conveying  and  carrying  away  of  the  same  as  afore8aid«  hitherto 
kept  and  continued*  and  atill  keeps  and  continues  from  off  the  said   messuage 
and  premises,  to  wit,  at,  6lc.  (venue)  aforesaid  ;  and  the  said  defendant,  on  the 
day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  did  wilfully  and  knowing- 
ly aid  and  assist  the  said  £.  F.  in  the  said  fraudulent  conveying  and  carrying 
away  of  the  said  goods  and  chattels  so  fraudulently  conveyed  and  carried  away 
off  and  from  the  said  messuage  and  premises  as  aforesaid,  with  intent  to  prevent 
and  hinder  the  same  from  being  distrained  by  the  said  plaintiff,  for  the  said 
[jf  10]  of  the  rent  aforesaid,  to  wit,  at,  6lc.  aforesaid,  contrary  to  the  form  of  the 
Statute  in  such  case  made  and  provided  ;  and  plaintiff  avers  the  said  goods 
and  chattels  so  fraudulently  conveyed  and  carried  away  off  and  from  the  said 
messuage  and  premises  aforesaid,  at  the  time  of  the  so  carrying  and  conveying 
away  the  same  off  and  from  the  said  messuage  and  premises  as  aforesaid,  were 
of  the  value,  to  wit,  of  [i£25]  to  wit,  at,  d&c.  {venue)  aforesaid,  whereby  and 
by  force  of  the  Statute  in  such  case  made  and  provided,  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant,  a  large 
sum,  to  wit,  the  sum  of  <£50,  being  double  the  value  of  the  said  goods  and 
chattels  so  fraudulently  conveyed  and  carried  away  as  aforesaid,  parcel*  dtc — 
[Add  a  couni  charging  defendant  wUh  wilJuUy  kmnoing  and  eoneeaUng  the 
goods,  and  add  the  utual  breaeh,  as  ante,  387.] 

On  tke  9  [Commencement  in  debt  as  unud,  as  ante,  384.]— For  that  the  said  defendant, 

^  t°'bT  the  within  three  months  next  before  the  commencement  of  this  suit,  to  wit,  on,  &c. 
loser.formo-  ^q^^  ^j  toithin  three  months  before  the  title  of  the  declaration)  to  wit,  at,  &c 
play,  at  one  {venue)  was  indebted  to  the  said  plaintiff  in  the  sum  of  [;f 20]  of  lawful  money 
eov^r'lt^'^  of  Great  Britain,  by  force  of  the  Statute  made  and  passed  in  the  9th  year  of 
^  wi^r  ^^  ^e^S^  of  our  late  Queen  Anne,  intituled  *^  An  act  for  the  belter  preventing 
to).  «of  excessive  and  deceitful  gaming,"  being  money  thoa  and  there  lost  and  paid 

i  by  the  said  plaintiff  to  the  said  defendant,  and  by  the  said  defendant  then  and 
there  won  of  the  said  plaintiff,  by  playing  with  dice  at  a  certain  unlawful  game, 
commonly  called  or  known  by  the  name  of  [French  hazard],  at  one  sitting, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided,  whereby 
and  by  force  of  the  Statute,  an  action  bath  accrued  to  (he  said  plaintiff,  to  de- 
mand and  have  of  and  from  the  said  defendant  the  said  sum  of  Jl?20,  parcel  of 
the  said  sum  above  demanded. 

(to)  The  statute  allows  a  general  fonn  of  de-  514. — 2  H.  Bla.  308.  And  in  an  action  brought 
daring  at  the  suit  of  the  party  grieved.  See  forms,  by  the  assignees,  where  the  bankrupt  had  obtained 
f  Wils.  36.-2  H.  Bla.  308.— Lil.  Ent.  168;  but  his  certificate,  it  was  held  he  was  a  good  witness 
money  fairly  lost  at  play  cannot  be  recovered  back  to  prove  the  loss^  being  (by  three  releases;  Isl  by 
in  a  common  law  form  of  action  of  debt  for  money  bankrupt  to  assignees ;  2d  by  creditors  to  bank- 
bad  and  received,  not  founded  on  the  statute,  and  rupt ;  Sd  by  assignee,  who  was  not  a  creditor,  to 
the  plaintiff  must  declare  particularly  on  the  act,  1  bankrupt)  restored  to  his  competency,  1  B.  &  C. 
M.  &  S.  600.  444.-2  D.  &  R.  575,  S.  C.     In  that  case  it  was 

In  such  an  action  a  defendant  may  plead  in  also  held  that  such  release  did  not  destroy  the  aa- 

abatement,  that  the  money  was  due  firom  others  as  signee's  right  of  action.    Id.  ib. 
well  as  himself,  and  that  iney  are  not,  but  ought  to        A  bill  of  discovery  filed  against  the  defendant 

have  been,  made  parties,  7  T.  R.  257.  for  the  purpose  of  a  fonner  action  on  the  former 

But  a  stakeholder,  upon  a  waeer  on  a  horse-race  part  of  secuon  2,  for  the  money  lost,  may  be  given 

for  20/.  or  other  illegal  waser,  is  liable  to  a  common  m  evidence,  1  Marsh.  497.-6  Taunt.  141,  S.  C. — 

law  action,  for  money  had  and  received,  if  the  mo-  2  Marsh.  126,  n. 

ney  be  demanded  before  hepays  it  over  to  the  win-        If  company  never  part,  though  dinner  intervenes, 

ner,  6  D.  &  R.  26 ;  ante,  227.  the  loss  is  considered  to  have  been  at  one  stflsiig-, 

The  right  to  sue  is  a  vested  interesL  and  on  within  the  act,  2  Bla.  Rep.  1226,  and  see  farther,  1 

bankruptcy  passes  to  the  assignees,  2  Ves.  jun.  Chit.  Col.  StaA.  421.— Bum,  J.  «  Gaming:^  vol.  ii. 
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And  al0o  for  that  tbe  said  defendant*  within  three  months  next  before  the  'l^^*^^ 
Gonunencement  of  this  suit,  to  wit»  on  the  day  and  year  aforesaid,  at,  &c.  (ve-  Second 
nv€)  aforesaid,  was  indebted  to  the  said  plaintiff  in  the  further  sum  of  ;f  20,  for 
monies  then  and  there  lost  and  paid  by  the  said  plaintiff  to  the  said  defendant, 
by  playing  at  a  certain  game,  to  wit,  a  game  [called  French  hazard],  at  one 
sitting,  whereby,  and  according  to  the  form  of  the  said  Statute,  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said  defend- 
ant the  said  sum  of  ;f20,  residue  of  the  said  sum  above  demanded. — [Md 
counts  far  money  lent,  and  had  and  received^  accowU  $taiedt  and  breach,  as 
uiuai.] 

[Commencement  in  debt  ae  unuUt  ae  ante,  384.] — For  that  whereas  here-  [  *502  ] 
tofore,  to  wit,  on,  d&c.  {the  teste  or  day  of  *issuing  of  the  process)  [as  to  the  mode  ^°  '^^*^i 
of  describing  different  kinds  of  process,  see  ante,  445  to  453]  there  issued  out  &  is. 
of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  a  certain  writ  bu^fw  ez- 
of  our  said  lord  the  king,  [here  set  out  the  writ,  which,  if  a  latitat,  may  be  thus  :]  ^^^  ^^ 
called  a  latitat,  at  the  suit  of  one  M.  I.  against  the  said  plaintiff,  directed  to  «<»>>  with  a 

the  sheriff  of ,  by  which  said  writ  our  said  lord  the  king  commanded  23  Hon.  6. 

the  said  sheriff,  that  he  should  take  the  said  plaintiff  if  he  should  be  found  in  bie^di^«!^M 
his  bailiwick,  and  him  safely  keep,  so  that  he  the  said  sheriff  might  have  his  (')• 
body  before  our  said  lord  the  king,  at  Westminster,  on,  d&c.  (as  in  writ)  to 
answer  to  the  said  M.  I.  in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  M. 
L  against  the  said  plaintiff,  for  [j^2200]  of  debt,  according  to  the  custom  of  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  be  exhibited, 
and  that  the  said  sheriff  should  have  there  then  this  writ,  which  said  writ  after- 
wards, and  before  the  delivery  thereof  to  the  said  sheriff  as  hereinafter  mention- 
ed, to  wit,  on  the  day  and  year  first  aforesaid,  at,  d&c.  (venue)  aforesaid,  was 
duly  indorsed  for  bail  for  £ —  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided  ;  and  which  said  writ,  so  indorsed  as  aforesaid,  afterwards, 
and  before  the  return  thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  d&c. 
(venue)  was  delivered  to  W.  A.  esq.  who  then  and  from  thence,  until,  and  at 
and  after  the  committing  of  the  offence  hereinafter  next  mentioned,  was  sheriff 


(x)  See  precedents,  7  Wentw.   150,153,  156,  rest  to  the  officer,  if  he  exact  it  from  the  defendant, 

176, 24S,  S8S.    See  declaration  in  debt  at  the  suit  he  incurs  the  penalty  of  40/.  besides  the  treble 

of  the  part  J  grieved,  on  43  Geo.  3.  c.  46,  and  28  damages  to  a  common  informer,  1  Hodges,  193.  )> 

Eliz.  c.  4^  for  treble  damages  against  the  sheriff*  But  when  the  plaintiff  has   paid  the  sum  of  one 

fer  extortion,  on  a  writ  of  execution,  post,  504 ;  guinea  to  the  bailiff  for  an  arrest,  he  has  been 

and  see  a  form  in  case  for  the  same  offence,  post,  allowed  it  by  tbe  master  or  prothonotary  in.the  tax- 

at7.    See  declaration  in  debt  on  the  23  Hen.  6.  c.  ation  of  costs,  per  Holroyd,  J.,  S.  C.-^S  Chit. 

9,  for  401,  penalty  for  extortion,  on  mesne  process,  Rep.  302 ;  and  see  2  Bla.  Rep.  1101. — 3  T.  R. 

by  the  common  mformer,  post,  509 ;  also  a  decla-  417.--2  New  R.  C.  P.  59. — 1  Stark. N.  P.  C.417. 

ration  in  debt  oo  the  28  £Uz.  c.  4,  for  40/.  pen-  In  2  C.  &  P.  118,  it  was  held,  a  sheriff's  officer 

altyfor  extortion  on  final  process,  post,  511  a.  may  claim  a  guinea  or  half  jgumea  i^ainst  plain- 

Tlie  action  may  be  maintained  against  the  she-  tiff'^s  attorney,  for  a  ca|)tion,  it  having  been  usually 

r^,  2  T.  R.  154,  and  see  a  form,  post,  509,  at  the  allowed.    Where  sheriff's  officer,  who  arrests  a 

suit  of  common  informer.  defendant,  demands  and  receives  from  him  a  larger 

By  the  common  law  tbe  sheriff  or  bailiff  has  sum  than  he  is  liable  to  pay  as  a  caption  fee,  and 

no  right  to  take  fees  for  the  execution  of  process,  for  the  expense  of  the  bail-bond,  &,c.  the  court 

per  Abbott,  C.  J.-~2  B.  ft  A.  666.— -2  Chit.  Rep.  will,  on  motion,  order  it  to  be  referred  to  tho  mas- 

296^  S.  C.    And  by  the  stat.  23  H.  6.  c.  9,  he  is  ter,  to  ascertain  what  the  officer  is  entiiicd  to  on 

only  entitled  to  the  fee  of4d.  for  issuing  his  war-  that  account,  and  order  him  to  restore  tho  surplus 

rant  on  mesne  process  to  arrest  the  defendant ;  to  the  defendant,  and  to  pay  the  costs  of  the  ap- 

^  See  the  Statute,  Chitty's  Coll.  Stat.  tit.  Bail  plication,  4  Price,  309.     See  the  notes,  post,  504. 

JSondy  p.  87  ;  and  the  officer  is  only  allowed  4d.  for  An  amendment  to  insert  counts  on  2S  A.  6.  c.  9, 

an  arreetj  and  4d.  for  making  a  Bail  Bond,  and  at  the  suit  of  a  common  informer,  has  been  refos* 

although  It  is  usual  to  pay  ona  guinea  on  the  ar-  ed,  5  J.  B.  Moore,  330. 
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■V  PARTY   of  iiie  3|||d  coiiotY  of  S.  to  be  executed  io  doe  form  of  law :  by  Yiitue  of  which 

OBIKTED>  '^ 

said  writ  the  said  W*  A.  so  being  sheriff  of  the  aaid  couDty  of  S.  as  afoieeaidt 
afterwards,  aod  before  the  return  thereof,  to  wit,  on,  &^«  (doie  4/  iMMrimi, 
or  ahoui  il)  at,  &.c.  {v9nue)  io,  &c.  for  having  execution  of  the  aaid  writ,  duly 
[  *603  ]  made  his  warrant  in  writing,  directed  *to  the  aaid  defendant,  who  then  and 
from  thence,  until,  and  at  and  after  the  committing  of  the  offence  heceafter 
next  mentioned,  waa  one  of  the  bailiffs  of  the  aaid  sheriff  of  the  said  county  of 
S«  by  which  said  warrant  the  said  sheriff  of  the  said  county  of  S.  commanded 
the  said  defendant  to  take  the  said  plaintiff,  if  he  should  be  found  in  the  said 
sheriff's  bailiwick,  and  him  safely  keep,  ao  that  the  said  sheriff  might  have  his 
body  before  our  said  lord  the  king,  at  Westminster,  at  the  return  of  the  said 
writ,  to  answer  to  the  said  M.  L  in  the  plea,  and  to  the  bill  aforesaid,  which 
said  warrant  was  also  then  and  there  marked  for  bail,  for  [;£llOO]  and  which 
said  warrant,  so  marked  for  bail,  afterwards,  and  before  the  return  of  the  sakl 
writ,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (eemie)  aforesaid,  was 
delivered  to  the  said  defendant,  then  being  one  of  the  bailifis  of  the  said  sheriff 
of  the  said  county  of  S.  to  be  executed  in  due  form  of  law,  by  virtue  of  which 
said  writ  and  warrant,  he  the  said  defendant,  as  such  bailifi^  afterwards,  and 
before  the  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforeaaid,  at, 
&c.  {venue)  aforesaid,  and  within  the  bailiwick  of  the  sheriff  of  the  same  coun- 
ty, took  and  arrested  the  said  plaintiff  by  his  body,  and  then  and  there  had  and 
detained  him  in  his  custody  at  the  suit  of  the  said  M.  I.  for  the  cause  afore- 
said ;  aod  the  said  plaintiff  in  fiict  further  saith,  that  after  the  said  plaintiff  had 
been  so  arrested,  and  whilst  he  remained  in  custody  of  the  said  defendant,  by 
virtue  and  under  color  of  the  said  writ  and  warrant,  for  the  cause  afoi^esaid,  to 
wit,  on,  d&c*  last  aforesaid,  at,  d^c*  {venue)  aforesaid,  he  the  said  defendant, 
then  being  one  of  the  bailifis  of  the  said  county  of  S.  as  aforesaid,  demanded, 
took,  and  received,  of  and  from  the  said  plaintiff,  a  certain  sum  of  money,  to 
wit,  the  sum  of  [£2.  la.  8d.]  {the  pruUe  eum  taken)  of  lawful  money  of  Great 
Britain,  for  detaining  the  aaid  plaintiff,  until  after  he  the  said  plaintiff  had  given 
bail  to  the  said  writ  [or,  '*  for  having  arrested  the  said  plaintiff  as  aforesaid,"] 
which  said  sum  of  money  so  demanded,  taken,  and  received,  by  the  said  de* 
fendant,  of  and  from  the  said  plaintiff,  in  mannea  and  for  the  cause  aforesaid, 
then  and  there  was  and  is  a  greater  sum  of  money  than  at  the  time  of  the  tak- 
ing thereof  was  by  law  allowed  to  be  taken  or  demanded  by  the  said  defendant, 
of  and  from  the  said  plaintiff,  on  that  occasion,  contrary  to  the  form  of  the  Stat- 
ute in  such  case  made  and  provided ;  whereby,  and  by  force  of  the  said  Stat- 
ute, the  said  defendant,  then  being  one  of  the  bailiffii  of  the  said  sheriff  of  the 
said  county  of  S.  as  aforesaid,  forfeited  and  became  liable  to  pay  for  hia  aaid 
offence  to  the  said  plaintiff,  being  the  party  thereby  aggrieved,  the  sum  of  J^50, 
and  thereby,  and  by  force  of  the  said  Statute,  an  action  hath  accrued  to  the 
said  plaintiff,  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum 
of  £50t  so  forfeited  as  aforesaid,  parcel  of  the  said  sum  above  demanded. 

SMoad  And  whereas,  heretofore,  to  wit,  on  the  said,  &c.  there  issued  out  of  the 

court  of  our  said  lord  the  king,  before  the  king  himself  here,  a  certain  other 
writ  of  our  said  lord  the  king,  called  a  latitat  [eel  out  the  wrUf  a»  before'}  at 
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the  suit  of  the  mA  M.  I.  agaiast  the  said  plaintiff,  directed  to  the  sheriff  of  S.    '^  ^^^''^ 
bj  which  said  last-mentioned  writ  oar  said  said  lord  the  king  commanded  the 
said  sheriff  [^$taiing  ike  imf,  the  warrant  and  arrest^  and  that  whilst  the 
plairUiffvfOS  in  the  defendants  custody ^  under  the  said  tast-mentioned  writ  Ofid 
warrant,  as  in  the  former  eouml^]  he  the  said  defendant,  then  being  one  of  the 
bailifls  of  the  said  sheriff  of  the  said  county  of  S.  aforesaid,  demanded,  took, 
and  received,  of  and  from  the  said  plaintiff,  a  certain  sum  of  money,  to  wit,  the 
sum  *of  £2.  Is.  Sd  of  lawful  money  of  Great  Britain,  for  waiting  till  the  said  [  *504  ] 
plaintiff  had  given  bail  to  the  said  last-mentioned  writ,  which  said  last-mention- 
ed sum  of  money  so  demanded,  taken,  and  received  by  the  said  defendant,  of 
and  from  the  said  plaintiff,  in  manner  and  for  the  cause  last  aforesaid,  then  and 
there  was  and  is  a  greater  sum  of  money  than,  at  the  time  of  taking  thereof, 
was  by  law  allowed  to  be  taken  or  demanded  by  the  said  defendant,  of  and 
from  the  said  plaintiff,  on  that  occasion,  contrary  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  whereby  and  by  force  of  the  said  Statute,  the 
said  defendant  then  being  one  of  the  bailiffs  of  the  said  sheriff  of  the  said  coun- 
ty of  S.  as  afuresaid,  forfeited  for  his  said  last-mentioned  oflence  to  the  said 
plaintiff,  being  the  party  thereby  a^rieved,  the  said  sum  of  iTdO,  and  thereby 
and  by  force  of  the  said  Statute  an  action  hath,  d&c. — [As  in  preceding  eouni.'\ 

And  whereas  heretofore,  to  wit,  on,  dLC.  [oa  in  the  second  cowU  verhaHm]  he  T^!^!'?*'^ 
the  said  defendant,  then  being  one  of  the  bailiffs  of  the  said  sheriff  of  the  daiiiag««,oii 
said  county  of  S.  as  aforesaid,  by  occasion,  and  under  color  of  his  office  as  9.    '  *  ^' 
such  bailiff,  took  of  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum 
of  two  guineas,  that  is  to  say,  the  sum  o££2»  2s,  of  lawful  uSbney  of  Great  Bri- 
tain, for  his  reward  and  profit  for  letting  the  said  plaintiff  to  bail  [or,**  for  show- 
ing ease  and  favor  to  the  said  plaintiff  by  letting  him  out  of  the  custody  afore* 
said'']  upon  the  said  last-mentioned  writ,  which  said  last-mentioned  sum  of  mo- 
ney, so  taken,  &c.  {as  in  first  and  second  counts)  whereby  the  said  plaintiff  sus- 
tained damages  to  the  amount  of  £2»  Is.  Sd*  and  thereby,  and  by  force  of  the 
said  Statute,  an  action  hath,  &c.  &c.  to  demand  and  have  of  and  from  the  said 
defendant  the  sum  of  ^6.  59.  being  treble  the  amount  of  his  said  damages,  and 
other  parcel  of  the  said  sum  above  demanded. — [JIdd  count  for  money  had  and 
received,  and  account  slated  in  debt,  and  common  conclusion.] 

\^Commencemenl  in  debt  as  usual,  ante,  384.] — For  that  whereas,  6lc.  [here  OnttElk. 

slate  Ike  judgment  recovered,  the  fi.fa.  isstud,  and  the  levy,  which  may  be  as  Oeo.$.c. 

inform,  post,  748,  or  if  ike  writ  was  a  ea.  so.  it  may  be  as  inform,  ante,  416,  JJLji^jii^ 

417,  and  then  proceed  thus,  according  to  the  facts :] — Nevertheless  the  said  warifffcr 

•xtoition  on 
final  proeen 

(y)  The  acuon  may  be  supported  af^ainat  the  —6  J.  Q.  Moore,  388,  S.  C— 2  Bing.  t56.— 1   (V)* 

shenfi;  he  being  liable  for  hia  bailifi'^a  acta,  2  T.  R.  Stark.  S45. 

164.  Bui  where  more  than  the  sum  allowed  In  that  caae  it  was  also  held,  that  aaberiflf  who 
has  been  taken  by  an  officer  of  sheriflT,  who  kept  a  levies  under  a  levari  faeioi  for  a  crown  debt,  it 
lock»up  house,  but  wlw  was  not  the  officer  to  not  entitled  to  poundage  under  the  29  Eliz.  c.  4^ 
whom  the  warrant  was  directed,  but  to  whose  and,  consequently,  that  an  action  against  him  un- 
house  the  defendant  was  brought  ailer  the  arrest,  der  that  act  for  extortion,  in  such  a  case  is  mis- 
no  action  will  lie  against  the  sneriff.    4  Esp.  6S.  conceived.    Id. 

An  action  for  money  had  and  received,  may  be  Where  the  sheriff  retained  out  of  the  procaeda 

maintained  against  the  sherifl^  to  recover  the  8ur>  cin.  sale  under  an  execution,  the  expenses  occa* 

plus  of  exceasive  poundage  ttkea.    8  B.&  B«  145.  noBod  by  kooping  poaseanon  of  tho  iooda  mdor 


504  DECLARATIONS    IN   D£BT, 


BY  PARTY 
ORITYXD. 


defendant,  not  regarding  hia  duty  in  that  behalf,  oor  the  Statute  in  such  case 
made  and  provided,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at. 
6lc.  (venue)  aforesaid,  by  reason  and  color  of  his  said  office,  under  and  by  color 
of  the  said  writ,  wrongfully,  illegally,  and  oppressively,  had,  received,  and  took, 
of  and  from  the  said  plaintiff,  for  the  serving  and  executing  of  the  said  writ  of 
execution,  and  for  poundage  fees,  and  expenses  of  the  same  execution,  and  in 
respect  and  on  account  thereof,  a  much  larger  sum  of  money,  and  more  and 
other  consideration  and  recompence  than  is  by  law  allowable,  limited,  and  ap- 
pointed in  that  behalf,  that  is  to  say,  divers  large  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  [<3€lO]  more  than  and 
over  and  above  the  legal  and  reasonable  consideration  and  recompence  for 
serving  and  executing  the  said  writ  of  execution,  and  for  poundage  fees  and  ex- 
penses of  the  said  execution,  and  on  account  thereof  in  that  behalf  demandable, 
due  and  incurred,  and  over  and  above  the  said  sum  of  £ —  so  indorsed,  to  be  le- 
jyied  as  aforesaid,  whereby  the  said  plaintiff  was  and  is  damaged  and  aggrieved  to 
the  amount  of  the  said  sum  of  money,  to  wit,  the  sum  of  [^10]  contrary  to  the 
form  of  the  Statute  in  such  case  made  and  provided ;  and  diereby,  and  by  force 
of  the  said  Statute,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and 
have  of  and  from  the  said  defendant  the  sum  of  ;f30,  being  treble  the  amount  of 
the  said  damages,  and  parcel  of  the  said  sum  above  demanded. 

Second  And  whereas  also  heretofore,  to  wit,  on  the  day  {teste  offi,fa.)  a  certain  other 

sS^Eii^'c./.  writ  of  our  lord  the  king,  called  ^fi,fa,  was  issued,  dcrC.  \here  state  JL  fa.  spsd 
uieble  ^^      ^^^  delwery  to  the  sheriffs  as  in  first  cawU]  by  virtue  of  which  said  writ  so  indors- 
(<•»«£«••      ed  as  aforesaid,  afterwards,  and  before  the  return  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  defendant,  as  such  sheriff, 
seized  and  took  in  execution  divers  goods  and  chattels  of  the  said  plaintiff,  there 
then  found  and  being,  of  a  large  value,  and  then  and  there  levied  the  said  sum  of 
money  so  indorsed  on  the  said  last-mentioned  writ  as  aforesaid ;  nevertheleas 
the  said  defendant,  as  aforesaid,  not  regarding  his  duty  in  that  behalf,  nor  the 
Statute  in  such  case  made  and  provided,  but  contriving  and  wrongfully  and 
injuriously  intending  to  harass,  oppress,  and  injure  the  said  plaintiff  in  this  be- 
half, heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  d&c.  {vemte) 
aforesaid,  wrongfully,  illegally,  and  oppressively,  took,  had,  and  recdved,  of 
the  said  plaintiff,  for  the  serving  and  executing  of  the  said  last-mentioned  ex- 

an  injunction  out  of  Chancery ;  it  was  held,  that  for  any  thinf^  done  in  the  course  of  his  duty,  and 

this  heing  an  indirect  way  of  taking  more  than  the  to  which  he  is  Dot  entitled  by  law,  thoa^   Uiere 

poundage  allowed  by  this  statute,  he  thereby  in-  is  no  evidence  that  the  money  came  to  his  hands, 

curred  tne  penalty  ot  this  statute,  5  D.  &  R.  496.  ft  Esp.  Rep.  607. 

— S  B.  &  C.  688,  S.  C.  And  if  it  appear  by  the  There  seems  no  occasion  to  set  forth  the  judg- 
sheriff's  return  of  a  writ  of  execution,  that  greater  ment  in  the  declaration,  if  the  pluntiff  state  it,  and 
fees  haye  been  taken  for  the  leyy  than  are  allowed  that  execuUon  was  sued  out  on  the  sotii  UKhniieiit, 
by  this  statute,  the  sheriff  is  liable  to  an  action  on  it  must  be  proved,  t  Wm.  Bla.  1101. — 6  T.  R.498. 
the  statute  fi>r  treble  damages  at  the  suit  of  the  If  the  statute  88  Eliz.  c.  4,  be  recited  as  the  S9 
party  grieved.  Woodgate  v.  Knatchboll,  2  T.  R.  Eltz.  it  would  be  a  variance,  2  Bing.  265. 
148.  Under  the  statute  the  sheriff  cannot  take  Seethe  note,  ante,  601,  as  to  the  mode  of  con- 
any  other  charge  but  for  poundage.    Id.  ibid.  necting  the  i^eriff  with  his  officer  in  an  actkti 

An  action  for  money  had  and  received  at  the  against  the  sheriff, 
suit  of  the  plaintiff  who  has  sued  out  a  Ji./a.  lies        The  party  grieved  is  enabled  to  recover  treUe 

against  the  sheriff  who  executed  it,  if  he  retain  the  amount  of  damacM  found  by  the  verdict.    S 

more  in  his  hands  than  he  is  entitled  to  do,  the  D.  &  R.  1.^-4  B.  &  Cf.  164,  S.  C. 
party  injured  not  being  bound  to  proceed  by  mo-        In  an  action  on  the  29  Elix.  plaintiff  is  entitled 

tion  in  bank.      1   Stark.  846.  to  treble  costs  as  well  as  treble  damages,  2  B.  Se 

So  if  sheriff's  officer  takes  money  coiart  t^ffUU  A.  S9S.*1  ChiU  Rep.  187,  and  note  (a). 
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ecution,  more  and  other  consideration  and  recompenBe  than  in  the  Statute  in  *^  vAmrr 
such  case  mide  and  provided,  is  limited  and  appointed  in  that  hehalf,  that  is 
tosay»  the  sum  or<£lO  more  than  in  the  said  act  is  limited  and  appointed,  con* 
trary  to  the  form  of  the  Statute  in  such  case  made  and  provided.  By  means 
whereof  the  said  plaintiff  saith,  that  he  was  and  is  damaged  and  aggrieved  to 
the  said  last«mentioned  sum  of  J^IO,  contrary  to  the  form,  &c. — [Ooficlude  fu 
in  fir$l  county  and  add  the  common  count  far  money  had  and  received^  account 
stated^  and  usual  breach,] 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing  ^^^^  ^-  ^ 
of  the  offence  hereafter  next  mentioned,  was  and  still  is  an  inhabitant  [or  pa-  a^aiiut 


rishioner]  of  the  township  [or  parish]  of in  the  parish  of in  the  county  n^SSto 

of and  that  before  and  at  the  time  of  the  committing  of  the  offence  here-  K^^^' 

inafler  next  mentioned,  he  the  said  defendant  was,  and  still  is,  one  of  the  over-  township  to 
seers  of  the  township  of,  &c.  aforesaid  ;  and  the  said  plaintiff  further  says,  that  rates,  or 
heretofore,  to  wit,  on,  &c.  at  the  township  [or  parish]  aforesaid,  in  the  county  ptrrt^i^t' 
aforesaid,  the  churchwardens  and  overseers  of  *the  said  township  [or  parish]'  %  ?^^  p^*^- 
of,  &c.  made  a  certain  rate  for  the  relief  of  the  poor  of  the  said  township,  [or  insp6ct(«). 
parish]  and  which  said  rate  so  made  as  aforesaid,  was  afterwards,  and  before  l     ^^  J 
the  committing  of  the  offence  hereinafter  next  mentioned,  to  wit,  on,  &c.  {day 
of  aUowance  or  about  it)  at,  &c.  (venue)  aforesaid,  allowed  by  two  of  his  ma- 
jesty's justices,  (one  of  the  said  justices  then  and  there  being  of  the  quorum)  as- 
signed to  keep  the  peace  of  his  said  majesty  within  the  county  aforesaid,  and 
that  the  churchwardens  and  overseers  of  the  poor  of  the  township  aforesaid, 
to  wit,  on  the  Sunday  next  after  the  allowance  of  the  said  rate  as  aforesaid,  to 
wit,  on,  d&c.  public  notice  duly  gave  in  the  parochial  church  of  —  aforesaid, 
of  that  rate  having  been  duly  allowed  by  the  two  justices,  to  wit,  at  the  town- 
ship [or  parish]  aforesaid,  in  the  county  aforesaid  ;  and  the  said  plaintiff  fur- 
ther says,  that  afterwards,  and  at  a  reasonable  time,  to  wit,  on,  d&c.  at,  d&c 
(venue)  he  the  said  plaintiff  did  request  the  said  defendant  as(a)  such  overseer 

ix)  See  a  form  of  declaration,  8  B.  &  C.  668. —  the  overseer,  by  refusing  to  show  ihe  rate,  and  r«- 

5  D.  Sc  R.  57S. — ^7  B.  &  C.686.    6  Bingh.  290^  S.  (erring  the  party  to  the  select  yestry  as  a  place 

C.    In  order  to  entitle  a  party  to  sue  for  the  pe-  where  he  would  be  allowed  to  inspect  it,  incurred 

nalty,  ho  must  show  that  he  nas  sustained  an  in-  the  penalty  imposed  by  17  Geo.  2.  c.  3. 
jmj  by  the  act  of  the  orerseer,  and  there  must  be        In  6  Binfh.  290,  in  error,  beini;  the  sane  case  at 

a  aemand  to  inspect  the  rate  made  at  a  reasonable  in  7  B.  &  Cres.  586.— 1  M.  &  R.  482,  it  was  held 

time  and  place,  which  it  seems  should  be  the  house  ,/lrst,  that  an  assistant  overseer  appointed  under 

of  the  overseer.  69  Geo.  S.  c.  12.  s.  9.  and  having,  by  virtue  of  bis 

Though  copies    are    to    be    given   forthvnth,  office,  the  poor  rate  in  his  custody,  is  liable  to  a 

the  overseer  is  entitled  to  a  reasonable  time  for  penalty  for  revising  to  produce  it  to  an  inhabitant 

making  them  out.    S  B.  &  C.  668. — 6  D.  &  R.  when  lawfully  demanded,  according  to  the  17  Geo. 

672,  9.  C.  2.  c.  S.  and  Mtcondly^  the  declaration  having  al- 

In  7  B.  &  C.  686. — 1  Man.  &  Ry.  482.     1  D.  leged  that  defendant  was  assistant  overseer;  that 
K  R.  Mag.  Ca.  184,  S.  C.  it  was  hekl,  first,  that  a  a  rate  for  the  relief  of  the  poor  was  made  and  duly 
demand  to  inspect  a  rate  made  on  the  overseer  by  sllowed ;  and  although  defendant,  as  such  assist- 
a  rated  inhabitant,  in  the  presence  of  his  attorney,  ant  overseer,  had  the  rate  in  his  possession,  and 
was  a  lawful  demand.    Secondly,  that  the  refusal  althou^  plaintiff  at  a  reasonable  time  demanded 
to  produce  the  rate  upon  a  lawful  demand,  nonsti-  an  inspection  of  it,  and  tendered  one  shilling,  y«t 
tutes  the  inhabitant  a  party  srieved  within  the  defendant  refused  to  produce  it,  whereby  he  mr- 
meaning  of  the  statute.     Thirdly,  that  a  notice  in  feited  20/.,  it  was  lield,  on  motion  in  arrest  of  judg* 
this  form,  *  This  is  to  give  notice  that  a  rate  or  ment,  that  the  count  was  sufRcicnt.  for  if  the  de- 
assessment  of  one  shilling*  in  the  pound,  will  be  fendant  had  the  rate  in  his  custody,  as  assistant 
collected  forthwiih,"  was  a  good  publication  of  the  overseer,  it  might  be  presumed  it  was  his  duty  to 
rare,  although  it  was  not  stated  that  it  had  been  al-  produce  it  when  lawfully  demanded. 
lowed  by  the  justices.    Fourthly,  that  a  demand        (a)  As  to  these  woros,  see  6  Bing.  2S0.«*Aote, 
to  see  **  the  rate"  was  sufficiently  specific,  there  be-  504  6. 
ing  only  one  rate  in  €$*€  at  the  time.    FiAhly,  that 
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BT  PARTY  '^^^     jsf'^^^*  ^  permit  the  said  plaioiiflr  ta  iiH 

omiTTED  ^  ^M*^  ^^  lendered  and  offered  to  him  one  sbilliog 

^  ^  -  '•*''^*^^  ■^'^^^itdtot  did  Qott  nor  would,  permit  the  aoid  plain- 
^.  '*>  "^"^  ^^^  tbeo  and  there  wholly  neglected  and  refused  so 
•'^  "^i^^^'^^^^of  the  Statute  in  such  case  made  and  proyidedt 
,^-«*  ^^\j^jAiii  ibffeited,  for  his  said  offence,  the  sum  of  J^20,  and 


*  .^  ^^"^  cmcb  of  the  said  Statute,  an  action  hath  accrued  to  the  said 
^  ^  ^  oirt/ aggrieved,  to  demand  and  have  of  and  from  the  said 
^^mgid  Bum  o(£ —  parcel  of  the  said  sum  above  demanded. 


^^0f«t«  also  the  said  plaintiff  being  such  inhabitant,  [or  parishioner] 
Ae  sf^  defendant  being  such  overseer  of  the  poor  of  the  said  township 
'       ntn^l  ^*  ^^*  ^^  ^^  county  aforesaid,  and  the  said  rate  being  so  made,as- 
^  LgBodf  allowed,  and  notified,  as  aforesaid,  he  the  said  plaintiff  aAerwards,  and  at 
gfvMonable  time,  to  wit,  on,  d&c  at,  &c.  (venue)  demanded  of  the  said  defend- 
^otf  being  such  overseer  of  the  poor  of  the  said  township  [or  parish]  as  afore* 
g$idy  a  copy  of  the  said  rate  so  assessed,  made,  allowed,  and  notified,  as  afore- 
said, and  was  then  and  there  ready  to  have  paid,  and  offered  to  pay  to  the  said 
1  defendant  for  the  same,  *at  and  after  the  rate  of  sixpence  for  every  twenty-four 
i  names  thereof,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 

vided ;  yet  the  said  defendant  did  not  then,  nor  hath  he  at  any  time  since,  hi- 
therto delivered  or  given  to  the  said  plaintiff  a  copy  of  the  said  rate,  or  any  part 
thereof,  but  hath  hitherto  wholly  refused  so  to  do,  contrary  to  the  form,  die* 
whereby,  aud  by  force,  d&c— [Conc/ude  oiin  the  fvnl  countS] 

Third  count  And  whercas  also  the  said  plaintiff  being  such  inhabitant,  [wr  parishioner]  and 
ng  to^rea  ^^  ^^  defendant  being  such  overseer  of  the  poor  of  the  said  township  [or  pa- 
^P3r*  rish]  as  aforesaid,  ou,  &c.  at,  d&c.  (vefi«e)  aforesaid,  demanded  of  the  said  de- 

fendant a  copy  of  the  said  rate,  so  assessed,  made,  allowed,  and  notified  as 
aforesaid,  and  was  then  and  there  ready  to  have  paid,  and  offered  to  pay  to  the 
said  defendant  for  the  same,  at  and  after  the  rate  of  sixpence  for  every  twenty- 
four  names  thereof,  according  to  the  form  of  ihe  Statute  in  such  case  made  and 
provided ;  yet  the  said  defendant  did  not  then,  nor  hath  he  any  time  since,  de- 
livered or  given  to  the  said  plaintiff  a  copy  of  the  said  rate,  or  any  part  thereof^ 
but  hath  hitherto  altogether  neglected  so  to  do,  contrary,  d&c.  whereby,  dLC.  re- 
*sidue,  &c. — [Conclude  as  in  ihe  first  count,  and  add  ike  usual  6reac^.] 


■TcoMMOv       (^)   [n»  commencement  is  as  ante,  384,  n.  (a)  ihe  penalty  being  given  en- 
isroanKB.   firmly  iQ  the  plaintiff  by  2  Geo.  3.  c.  19.  *.  6.      When  ihe  plaintiff  sues  qui  fma, 
ihe  commencement  is  different ;  see  ante,  13.  18.] 

L*509  ]       *[Commencement  qui  tarn  for  king  and  informer,  as  ante,  13.] — For  that 
danttion    ^ ' ^ 

V^  (1)  Where  a  statute  nves  a  form  of  declarini^  to  ihe  party  grieved,  in  a  suit  by  a  common  inloraMr, 
the  plaintiflTmust  notwiuietanding.  state  his  cause  of  action  spocially,  4  Johns.  Rep.  19S.  197.  The  pro- 
▼iaion  of  the  statute  must  be  set  K>rth,  and  there  must  be  a  direct  allefatioB  that  the  offence  was  — 
mitted  against  the  form  of  the  statute,  10  Mass.  Rep.  S8. 
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whereas  heretofore*  to  wit,  on,  &c.  at^  d&c.  he  the  aatd  A.  B.  waa  taken  and  ar-  '^  commow 
rested  by  the  said  C.  D.  (the  said  C.  D.  then  and  there  being  sheriff  of  the 
coantj  of*——,)  by  virtue  of  a  certain  writ  of  our  said  lord  the  now  king,  of  theaheni^ 
a  eapioM  ad  rttpondenduoh  before  then  sued  and  prosecuted  out  of  his  said  ma-  ^^^  ^^ 
jesty's  court  of  common  bench,  at  Westminster,  at  the  suit  of  £.  F.  directed  fintoooDi, 
to  the  -sheriff  of  the  said  county  of,  &c.  by  which  said  writ  the  said  sheriff  naityfer  r«- 
was  commanded  that  he  should  take  the  said  A.  B.  if  he  should  be  found  in  ukeS^M. 
his  bailiwick,  and  safely  keep  him  so  that  he  might  have  his  body  before  the  ?*°^^?^ 
justices  of  the  said  lord  the  king,  at  Westminster,  on,  &c.  to  answer  the  said  ajctortio^ft). 
£•  F.  in  a  plea  of  trespass  in  the  said  writ  mentioned  ;  and  also  that  the  said  I    ^^^  j 
A.  B.  might  answer  to  the  said  E.  F.  according  to  the  custom  of  his  majesty's 
court  of  the  bench,  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to 
the  damage  of  the  said  £.  F.  of£ — ,  and  that  the  said  sheriff  should  have  there 
then  that  writ ;  which  said  writ  was  duly  marked  and  indorsed  for  bail  for  ;ff«— y 
according  to  the  form  of  the  statute  in  that  case  made  and  provided ;  and  the 
said  A.  B.  further  saith,  that  he  the  said  A.  B.  being  so  arrested  as  aforesaid, 
continued  and  remained  in  the  custody  of  the  said  C.  D.  so  being  such  she- 
riff as  aforesaid,  for  the  caase  aforesaid,  by  virtue  of  the  said  writ,  until  he 
the  said  A.  B.  aHerwards,  to  wit,  on,  &c.  at,  d&c.  aforesaid,  tendered  and  of- 
fered to  the  said  sheriff,  sufficient  sureties,  to  wit,  I.  K.  and  L.  M.  two  good 
and  lawful  men  of  the  said  county,  they  the  said  I.  K.  and  L.  M.  having  suffi- 
cient within  the  bailiwick  of  the  said  sheriff  of  the  said  county  of  —  afore- 
said, who  then  and  there  were  willing,  and  offered  to  become  bail   or  sureties, 
for  the  appearance  of  the  said  A.  B.  at  the  return  of  the  said  writ,  according  to 
the  exigency  of  the  said  writ ;  yet  the  said  G.  D.  not  regarding  the  statute  in 
such  case  made  and  provided,  nor  fearing  the  penalties  therein  contained,  did 
not  take  the  said  bail  or  sureties,  or  any  other  bail  or  sureties,  but  wholly  refus- 
ed so  to  do,  and  detained  him  the  said  A.  B.  so  in  custody  as  aforesaid,  under 
color  and  pretence  of  the  said  writ,  and  on  no  other  account  whatsoever,  for  a 
long  space  of  time,  to  wit,  for  the  space  of  five  days,  after  the  said  A.  B.  had 
so  tendered  bail  and  sureties  to  him  as  aforesaid,  contrary  to  the  form  of  the 
said  statute  in  such  case  made  and  provided  ;  whereby  and  by  force  of  the  said 
statute  in  such  case  made  and  provided,  an  action  hath  accrued  to  the  said  A. 
B«  who  sues  as  aforesaid,  to  demand  and  have  of  the  said  C.  D.  for  our  said 
lord  the  king  and  himself  the  said  A.  B.  the  sum  of  ^40,  parcel  of  the  said 
sum  above  demanded. 

*And  the  said  A.  B.  who  sues  as  aforesaid,  further  says,  that  the  said  C.  D.  I*^^  ] 
again  disregarding  Ae  statute  in  such  case  made  and  provided,  nor  fearing  the 
penalties  therein  contained,  after  the  said  A.  B.  was  so  taken  and  arrested  as 
aforesaid,  under  and  by  virtue  of  the  said  writ,  to  wit,  on,  d&c.  at,  dfrc.  afore- 
said, did  by  force  and  color  of  his  said  office  of  sheriff,  take,  of  and  from  the 
said  A.  B.  a  certain  fee  for  his  reward  and  profit,  other  than  and  different  from 

{b)  See  debt  for  eztorti(Mi,  at  suit  of  jpart^  gnt^"  on  bail  boixU.    When  sufficient  evidence  to  con- 
ed, ante,  601,  and  see  a  modern  {^cedent  in  case  nect  aheriff  with  act  of  extortion  of  hia  officer,  in 
at  fttit  of  party  grieved,  for  refusing  suffident  bail,  an  action  against  sheriif  for  extortion,  see  6  J.  B, 
post.    It  18  more  UBuai  to  state  the  issuing  of  in  Moore,  ISS. 
'he  process,  as  ante,  446  te  46S»  and  u  declarations 
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[msT  ^^  ^  ^^  township  [of  parish]  as  aforesaid,  to  permit  the  said  ptaiDtiflT  to  in- 
spect the  said  rate,  and  then  and  there  tendered  and  offered  to  him  one  shilling 
for  the  same ;  yet  the  said  defendant  did  not,  nor  would,  permit  the  said  plain- 
tiff to  inspect  the  said  rate,  but  then  and  there  wholly  neglected  and  refused  so 
to  do,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  proTidedt 
whereby  the  said  defendant  forfeited,  for  his  said  offence,  the  sum  of  j^20,  and 
whereby,  and  by  force  of  the  said  Statute,  an  action  hath  accrued  to  the  said 
plaintiff,  being  the  party  aggrieved,  to  demand  and  have  of  and  from  the  said 
defendant  the  said  sum  of  £ —  parcel  of  the  said  sum  above  demanded. 


Second 
oount^  for 
rofbnng  to 
glT«  Acopj 
^ 


And  whereas  also  the  said  plaintiff  being  such  inhabitant,  [or  parishioner] 
and  the  said  defendant  being  such  overseer  of  the  poor  of  the  said  township 
[or  parish]  of,  &c.  in  the  county  aforesaid,  and  the  said  rate  being  so  made,aa- 
sessed,  allowed,  and  notiBed,  as  aforesaid,  he  the  said  plaintiff  aAerwards,  and  at 
a  reasonable  time,  to  wit,  on,  dLc  at,  &c.  {venue)  demanded  of  the  said  defend- 
dant,  being  such  overseer  of  the  poor  of  the  said  township  [or  parish]  as  afore- 
said, a  copy  of  the  said  rate  so  assessed,  made,  allowed,  and  notified,  as  afore- 
said, and  was  then  and  there  ready  to  have  paid,  and  offered  to  pay  to  the  said 
[  *506  1  defendant  for  the  same,  *at  and  after  the  rate  of  sixpence  for  every  twenty-four 
names  thereof,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided ;  yet  the  said  defendant  did  not  then,  nor  hath  he  at  any  time  since,  hi- 
therto delivered  or  given  to  the  said  plaintiff  a  copy  of  the  said  rate,  or  any  part 
thereof,  but  hath  hitherto  wholly  refused  so  to  do,  contrary  to  the  form,  d&c. 
whereby,  and  by  force,  dLC. — [Conclude  aetnihe  firet  cawU.Ji 


Third  count  And  whereas  also  the  said  plaintiff  being  such  inhabitant,  [or  parishioner]  and 
Bg'tofgiTea  the  said  defendant  being  such  overseer  of  the  poor  of  the  said  township  [or  pa- 
^^^'  rish]  as  aforesaid,  ou,  &c.  at,  d&c.  {venue)  aforesaid,  demanded  of  the  said  d^ 

fendant  a  copy  of  the  said  rate,  so  assessed,  made,  allowed,  and  notified  as 
aforesaid,  and  was  then  and  there  ready  to  have  paid,  and  offered  to  pay  to  the 
said  defendant  for  the  same,  at  and  after  the  rate  of  sixpence  for  every  twenty- 
four  names  thereof,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided ;  yet  the  said  defendant  did  not  then,  nor  hath  he  any  time  since,  de- 
livered or  given  to  the  said  plaintiff  a  copy  of  the  said  rate,  or  any  part  thereof^ 
but  hath  hitherto  altogether  neglected  so  to  do,  contrary,  d&c.  whereby,  &c.  re- 
*sidue,  &c. — [Conclude  as  in  thefiret  county  and  add  the  ueual  breach.'} 


■TcoMMOv       (0   [The  commencement  i$  ae  ante^  384,  n.  (a)  the  penalty  being  given  en- 
laromnKB.   ^^^/y  to  the  plaintiff  by  2  Geo.  3.  c.  19.  «.  5.      When  the  plaintiff  sues  qui  tarn, 
the  commencement  is  different ;  see  ante^  13.  18.] 

L*509  ]       *  [Commencement  qui  tarn  for  king  and  informer,  as  ante,  13.] — For  that 
elarfttion  ,  ___^ ' . 


ind«bt^t 


(1)  Where  a  statute  civee  a  form  of  declaring  to  the  party  grieved,  in  a  suit  by  a  common  informer, 
the  plaintiff  must  notwitnstanding,  state  his  cause  of  action  specially,  4  Johns.  Rep.  19S.  197.  The  pro* 
vision  of  the  statute  must  be  setlorthi  and  there  must  be  a  direct  allegation  that  the  oShnce  was  com- 
mitted against  the  form  of  the  statute,  10  Mass.  Rep.  S8. 
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whereas  heretofore,  to  wit,  on,  &c.  at,  d&c.  he  the  said  A.  B.  was  taken  and  ar-  »ircoifiioF 
rested  by  the  said  C.  D.  (the  said  C.  D.  then  and  there  being  sheriff  of  the 
connty  of*   ■        ,)  by  virtue  of  a  certain  writ  of  our  said  lord  the  now  king,  of  thesheni^ 
a  capioB  ad  respondendum^  before  then  sued  and  prosecuted  out  of  his  said  ma-  ^\^  ^^* 
jesty's  court  of  common  bench,  at  Westminster,  at  the  suit  of  £.  F.  directed  firstcoont, 

for  dOi   na» 

to  the  -sheriff  of  the  said  county  of,  &c.  by  which  said  writ  the  said  sheriff  naltyfer  r«- 
was  commanded  that  he  should  take  the  said  A.  B.  if  he  should  be  found  in  (JI^Si^m. 
his  bailiwick,  and  safely  keep  him  so  that  he  might  have  his  body  before  the  ?"iy^^ 
justices  of  the  said  lord  the  king,  at  Westminster,  on,  &c.  to  answer  the  said  eztortioD(6). 
£.  F.  in  a  plea  of  trespass  in  the  said  writ  mentioned  ;  and  also  that  the  said  I    ^^^  } 
A.  B.  might  answer  to  the  said  £.  F.  according  to  the  custom  of  his  majesty's 
court  of  the  bench,  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to 
the  damage  of  the  said  £.  F.  of£ — ,  and  that  the  said  sheriff  should  have  there 
then  that  writ ;  which  said  writ  was  duly  marked  and  indorsed  for  bail  for  J&— , 
according  to  the  form  of  the  statute  in  that  case  made  and  provided  ;  and  the 
said  A.  B.  further  saith,  that  he  the  said  A.  B.  being  so  arrested  as  aforesaid, 
continued  and  remained  in  the  custody  of  the  said  C.  D.  so  being  such  she- 
riff as  aforesaid,  for  the  cause  aforesaid,  by  virtue  of  the  said  writ,  until  he 
the  said  A.  B.  aAerwards,  to  wit,  on,  &c.  at,  d&c.  aforesaid,  tendered  and  of- 
fered to  the  said  sheriff,  sufficient  sureties,  to  wit,  I.  K.  and  L.  M.  two  good 
and  lawful  men  of  the  said  county,  they  the  said  I.  K.  and  L.  M.  having  suffi- 
cient within  the  bailiwick  of  the  said  sheriff  of  the  said  county  of  — -  afore- 
said, who  then  and  there  were  willing,  and  ofifored  to  become  bail   or  sureties, 
for  the  appearance  of  the  said  A.  B.  at  the  return  of  the  said  writ,  according  to 
the  exigency  of  the  said  writ ;  yet  the  said  G.  D.  not  regarding  the  statute  in 
soch  case  made  and  provided,  nor  fearing  the  penalties  therein  contained,  did 
not  take  the  said  bail  or  sureties,  or  any  other  bail  or  sureties,  but  wholly  refus- 
ed so  to  do,  and  detained  him  the  said  A.  B.  so  in  custody  as  aforesaid,  under 
color  and  pretence  of  the  said  writ,  and  on  no  other  account  whatsoever,  for  a 
long  space  of  time,  to  wit,  for  the  space  of  6ve  days,  after  the  said  A.  B.  had 
so  tendered  bail  and  sureties  to  him  as  aforesaid,  contrary  to  the  form  of  the 
said  statute  in  such  case  made  and  provided ;  whereby  and  by  force  of  the  said 
statute  in  such  case  made  and  provided,  an  action  hath  accrued  to  the  said  A. 
B«  who  sues  as  aforesaid,  to  demand  and  have  of  the  said  C«  D.  for  our  said 
lord  the  king  and  himself  the  said  A.  B.  the  sum  of  J^40,  parcel  of  the  said 
sum  above  demanded. 

*And  the  said  A.  B.  who  sues  as  aforesaid,  further  says,  that  the  said  C.  D.  [*^  ^  ] 
again  disregarding  Uie  statute  in  such  case  made  and  provided,  nor  fearing  the  ^o^g^ 
penalties  therein  contained,  after  the  said  A.  B.  was  so  taken  and  arrested  as 
aforesaid,  under  and  by  virtue  of  the  said  writ,  to  wit,  on,  d&c.  at,  dfrc.  afore- 
said, did  by  force  and  color  of  his  said  office  of  sheriff,  take,  of  and  from  the 
said  A*  B.  a  certain  fee  for  his  reward  and  profit,  other  than  and  different  from 

{h)  See  debt  for  extortioii.  at  suit  of  partjr  grMT*  on  bul  boixU.    When  sufficient  evidence  lo  con- 
ed, ante,  601,  and  see  a  modern  ^ecedent  in  case  nect  aheriff  with  act  of  extortion  of  hii  officer,  in 
at  luit  of  party  grieved,  for  refusing  sufficisnt  bail,  an  action  agaiiut  sheriff  for  extortion,  see  5  J.  B, 
poet.    It  IS  more  usual  to  state  the  issuing  of  in  Moorr,  18S. 
the  process,  as  ante,  446  te  46S»  and  as  declarations 
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mr  coMMoii  ^^ni  |g  meotiooed  and  allowed  in  the  said  act  of  pariiameDt  ia  tb&t  case  made 
and  provided  in  that  respect  (that  is  to  say,)  a  large  sum  of  mouey^  to  wit,  2s. 
6d«  of  lawful,  d&c.  under  pretence  of  a  fee,  then  and  there  claimed  and  taken 
by  him  for  searching  the  office  of  the  said  sheriff  before  he  would  let  the  said 
A.  B.  out  on  bail  as  aforesaid,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided ;  whereby,  and  by  force  of  the  said  statute,  an  action  hath 
accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  have  as  well 
for  our  said  lord  the  king  as  for  himself,  of  the  said  G.  D*  other  <£40  further 
parcel  of  the  said  sum  above  demanded* 

Third  count.  And  the  said  A.  B.  who  sues  as  aforesaid,  further  saith,  that  the  said  C.  D« 
again  disregarding  the  statute  in  such  case  made  and  provided,  nor  fearing  the 
penalties  therein  contained,  afler  the  said  A.  B*  was  so  taken  and  arrested  as 
aforesaid,  and  was  and  remained  in  custody  as  aforesaid,  under  and  by  virtue 
of  the  said  writ,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did,  by  force  and  color  of  his 
aaki  office  of  sheriff,  take,  of  and  from  the  said  A.  B.  for  fee,  and  letting  the 
said  A.  B.  to  bail,  a  much  larger  reward  and  profit  than  such  as  were  in  and  by 
the  said  act  of  parliament  in  that  case  made  and  provided,  and  allowed  in  that 
respect  (that  is  to  say,  the  sum  of  £ — ,  of  lawful,  &c.)  contrary  to  the  form  of 
the  statute  in  such  case  noade  and  proyided,  whereby,  and  by  force  of  the  stat* 
ute,  an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  deauind 
and  have,  as  well  for  our  said  lord  the  king,  as  for  himself,  of  the  said  C.  D. 
other  £ — ,  residue  of  the  said  sum  above  demanded ;  yet  the  said  C.  D.  (al- 
though oflen  requested)  hath  not  paid  to  our  said  lord  the  king,  and  the  said  A. 
B.  who  sues  as  aforesaid,  or  either  of  them,  the  said  ^120  above  demanded  or 
any  part  thereof,  but  to  pay  the  same  to  them,  or  either  of  them,  he  the  said  C. 
D.  hath  wholly  refused,  and  still  doth  refuse,  and  therefore,  as  well  for  oar  said 
lord  the  king,  as  for  himself,  the  said  A*  B«  brings  his  suit,  &c. 

r  *512  ]  *Fof  ^a^  >^c'  ^^  2^^  day  of  September,  which  was  in  the  year  of  our  Lord 

s*'^^'  1714,  and  before  the  making  of  the  corrupt  and  unlawful  agreement  hereafter 

Ibrucury,  in  next  mentioned,  to  wit,  on,  &c«  at,  &c.  one  £•  F.  made  his  certain  note  in 

thanf i!^?  writing,  commonly  called  a  promissory  note,  with  his  own  proper  hand,  bearing 

^t^^lr  ^"^^^  ^^^  ^y  ^^  ^^^'  ^^^^  aforesaid,  and  then  and  there  delivered  the  said  note 

Bote,  pu^in  to  One  6.  U«  by  which  said  note  he  the  safd  £.  F.  then  and  there  promised  to  pay, 

lMtft  m  three  months  after  the  date  thereof,  to  the  said  6.  H.  by  the  name  and  addition 

Sa^^C?)?  ®^»  ^^-  ^^  ®''^®'*»  ^~  ^*^**®  received,  and  the  said  G.  H.  to  whom,  or  to 
whose  order,  the  payment  of  the  said  sum  of  money  in  the  said  .note  specified, 
was  by  the  said  note  to  be  made,  afterwards,  and  before  the  making  of  the  comipt 
and  unlawful  agreement  hereafter  next  mentioned,  to  wit,  on,  kc  last  aforesaid, 

(c)  In  this  action  the  venae  is  local,  and  should  till  one  or  the  other  of  two  days,  at  the  option  of 

be  laid  whore  the  usurious  interest  is  received,  the  borrower,  it  should  be  so  stated,  3  Term  Rep. 

because  the  offence  is  not  comnlete  till  such  in-  5S1.    Where  the  declaration  stated  a  specific  sum 

terest  is  received,  Pearson   v.  M^Gowan,  Hilary  to  have  been  lent,  but  the  evidence  was  of  a  loan, 

Term,  6  Geo.  4.    How  to  frame  the  declaration,  part  in  money  and  part  in  gold,  of  a  known  defi- 

see  1   Saund.  295,  6th  edit.    It  suffices  to  set  nite  value,  which  the  party  borrowinf  had  agreod 

forth  tho  corrupt  contract  generally  and  not  ape-  to  take  as  canh,  the  court  heU  the  'evidence  sup- 

eially,  as  in  a  plea  of  usury,  see  S  Term  Rep.  106.  ported  die  doc)aratioD»  1  H.  Black.  28S.--fr  TaunU 

If  the  agreement  was  for  the  forbearance  of  money  288.— 1  Marsh.  93. 
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at,  dErC.  aforesaid,  iDdoraed  the  aaid  note,  bt  which  said  indoraemeBt  he  the  said  *^  commom 
G.  H.  then  and  there  ordered  and  appointed  the  said  sum  of  money,  in  the 
said  note  specified,  to  be  paid  to  the  said  A«  B.  or  his  order,  and  then  and 
there  delivered  the  said  note,  so  indorsed  as  aforesaid,  to  the  said  A.  B.  [then 
another  indorsement  by  A.  B.  to  L  K«  was  stated  ;]  and  the  said  note  being 
so  made  aod  indorsed,  as  aforesaid,  afterwards,  and  after  the  said  29th  day  of 
September,  in  the  year  of  our  Lord  1714  aforesaid,  and  before  the  exhibiting 
of  the  bill  of  the  said  A.  B.  who  sues  as  aforesaid,  against  the  said  G.  D.  to 
wit,  on,  &rC»  at,  d&c.  aforesaid,  it  was  corruptly,  and  against  the  form  of  the 
statute  in  such  case  made  and  provided,  agreed  by  and  between  the  said  C.  D. 
and  the  said  I.  K.  that  the  said  C.  D.  should  lend  and  advance  to  the  said  I.  K. 
the  sum  of  £ — ,  of  lawful,  6lc,  and  that  the  said  G.  IX  should  forbear  and 
give  day  of  pajrment  thereof  unto  the  said  L  K.  from  the  lending  and  advonc* 
ing  thereof  until  the  said  promissory  note  should  become  due  and  payable,  ac- 
cordmg  to  the  tenor  and  effect  thereof,  and  that  the  said  I.  SL  should  buy  of 
the  said  G.  D.  and  that  the  said  G.  D.  should  sell  and  deliver  to  the  said  !•  K. 
divers,  to  wit,  20  casks  of  butter,  being  then  and  there  of  small  value,  to  wit,  of 
the  value  of  £ — ,  of  lawful,  &c.  as  he  the  said  G.  D.  then  and  there  knew,  for 
which  said  casks  of  butter  the  said  I.  K.  shoukl  pay  to  the  said  G.  D.  a  much 
larger  sum  of  money  than  the  said  real  value  of  the  said  casks  of  butter,  and 
the  said  sum  of  £ — ,  to  wit,  the  sum  of  j^—- ,  of  like  lawful  money  ;  and  that, 
for  the  forbearing  and  giving  day  of  payment  *of  the  said  sum  of  £ — ,  by  the  [  *613  ] 
said  G.  D.  to  the  said  I.  K.  as  aforesaid,  the  said  G.  D.  should  take,  accept, 
and  receive,  of  and  from  the  said  I.  E.  a  certain  sum  of  money,  to  wit,  the 
sum  of  ^-^,  of  lawful,  d&c.  being  the  difference  between  the  real  value  of  the 
said  casks  of  butter  and  the  said  sum  of  £ — ,  so  as  aforesaid  to  be  paid  for  the 
same,  and  that  the  said  G.  D.  should  also  take,  accept,  and  receive  for  such 
forbearance,  the  further  sum  of  £ — ,  of  like  lawful  money,  and  that  for  secur- 
ing the  payment  of  the  said  sum  of  £ — ,  so  to  be  lent  and  advanced  by  Ihe 
said  G.  D.  as  aforesaid,  and  of  the  said  sum  of  J^— -,  the  said  I.  K«  should  de- 
liver to  the  said  G.  D.  the  said  promissory  note,  so  made  and  indorsed  as 
aforesaid ;  and  the  said  A.  B.  who  sues  as  aforesaid,  avers,  that,  in  pursuance 
of  the  said  corrupt  and  unlawful  agreement,  he  the  said  G.  D.  did  afterwards, 
to  wit,  on,  d&c.(d)  and  on  divers  other  days  and  times,  between  diat  day  and  the 
22d  day  of  November  then  next  following,  at,  &c.  aforesaid,  lent  and  advanced 
to  the  said  L  K.  divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  ^— ,  of  lawful,  &c.  and  did  forbear  and  give  day 
of  payment  thereof  to  the  said  T.  K.  from  the  lending  and  advancing  thereof, 
until  the  said  promissory  note  did  become  due  and  payable,  according  to  the  te- 
nor and  effect  thereof;  and  that,  in  further  pursuance  of  the  said  corrupt  and  un- 
lawful agreement,  the  said  I.  K.  on  the  said,  &c.  at,  &c«  aforesaid,  did  buy  of 
the  said  G.  D.  and  the  said  G.  D.  did  then  and  there  sell  and  deliver  to  the  said 
L  K.  divers,  to  wit,  twenty  casks  of  butter,  being  then  and  there  of  small  value, 
to  wit,  of  the  value  of  the  said  sum  of  £^^  of  lawful,  d&c  as  he  the  said  G« 

{d)  The  day  on  which  tht  nooey  is  v/wnd  U>  bav«  been  adTanced,  ii  material.    4  Cep.  16^*1 
Campb.  445. 
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Bv  coMMov  D.  then  and  there  well  knew,  for  which  said  casks  of  btitter  the  sad  L  K.  did 
afterwards,  to  wit«  on,  &c.  at,  &c.  aforesaid,  pay  to  the  said  C.  D.  a  much 
larger  sum  of  money  than  the  real  value  of  tiie  said  casks  of  butter,  and  much 
more  than  the  said  sum  of  £'r^  to  wit,  the  sum  of  £ — ,  of  like,  d&c.  And  the 
said  A.  B.  who  sues  as  aforesaid,  further  says,  that  for  the  forbearing  and  gir- 
ing  day  of  payment  of  the  said  sum  of  ^— ,  by  the  said  C.  D.  to  the  said  I. 
K.  as  aforesaid,  the  said  C.  D.  in  further  pursuance  of  the  said  corrupt  and  un- 
lawful agreement,  did  then  and  there^to  wit,  on,  d&c.  last  aforesaid,  at,  &c. 
aforesaid,  take,  accept,  and  receive,  of  and  from  the  said  1.  K.  a  certain  sum  of 
money,  to  wit,  the  sum  of  <9f'->,  of  lawful,  &c.  being  the  difference  between 
the  real  value  of  the  said  casks  of  butter,  and  the  said  sum  of  £ — ,  so  as 

[  *614  ]  aforesaid  paid  for  the  same ;  and  that  afterwards,  to  wit,  on,  &c.  at,  &c.  '■^afore- 
said,  the  said  C.  D.  in  further  pursuance  of  the  said  corrupt  and  unlawful 
agreement,  did  take,  accept,  and  receive,  for  such  forbearance,  of  and  from  the 
said  A.  B.  the  further  sum  of£ — ,  of  like  lawful,  &c. ;  and  that  for  securing 
the  payment  of  the  said  sum  of  £ — ,  so  lent  and  advanced  by  the  said  C.  D. 
to  the  said  I.  E.  as  aforesaid,  and  of  the  said  last-mentioned  sum  of  £ — ,  the 
said  I.  K.  in  further  pursuance  of  the  said  corrupt  and  unlawful  agreement,  did, 
on  the  said,  &c.  at,  d&c.  aforesaid,  deliver  to  the  said  C.  D.  the  said  promisso- 
ry note,  made  and  indorsed  as  aforesaid,  and  which  said  promissory  note  be  the 
said  C.  D.  then  and  there  accepted  and  received,  of  and  from  the  said  I.  K. 
according  to  the  said  corrupt  and  unlawful  agreement,  and  upon  the  terms  there- 
of;  and  the  said  A.  B.  who  sues  as  aforesaid,  further  saith,  that  the  said  sum 
of  i£— ,  being  the  difference  between  the  real  value  of  the  said  casks  of  butter, 
and  the  said  sum  of  £ — ^  so  as  aforesaid  paid  for  the  same,  together  with  the 
said  sum  of  £ — ,  so  taken,  accepted,  and  received  by  the  said  C.  D.  of  and 
from  the  said  A.  B.  in  manner  and  for  the  cause  aforesaid,  exceed  the  rate  of 
£6  the  forbearing  of  j^  100  for  a  year,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  whereby,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  C.  D.  forfeited  for  his  said  offence  the  sum  o££ — , 
being  treble  the  value  of  the  said  sum  of  £ — ,  so  lent  and  advanced  by  the 
said  C.  D.  to  the  said  I.  K.  and  so  forborne  as  aforesaid,  and  thereby,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  an  action  hath  accrued 
to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  have,  for  our  said  lord 
the  king,  and  for  himself,  in  this  behalf,  of  and  from  the  said  C.  D.  the  said 
sum  of  £ — ^  so  forfeited  as  aforesaid,  parcel  of  the  said  sum  above  demanded. 
— [Ckmmon  tount  for  wury^  as  in  the  next  precedent.'] 

Conmon  For  that  the  said  C.  D.  afler  the  29th  day  of  September,  in  the  year  of  our 

^^^'it  Lord  1714,  and  before  the  exhibiting  of  the  bill  of  the  said  A.  B.  who  sues  as 
Amie,  St.  2.  aforesaid,  against  the  said  €.  D.  to  wit,  on,  &c.  at,  d&c.  upon  a  certain  corrupt 
contract,  made  after  the  said  29th  day  of  September,  which  was  in  the  year  of 
our  Lord  1714  aforesaid,  to  wit,  on,  d&c.  at,  d&c.  aforesaid,  between  the  said 
C^  D.  and  one  E.  F.  took,  accepted,  and  received,  of  and  from  the  said  £.  F. 
a  certain  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  lawful,  &c.  by  way  of  cor- 
rupt bargain  and  loan,  for  the  said  C.  D.  forbearing  and  giving,  and  having 
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forborne  *and  given  day  for  payment  of  a  certain  sum  of  money,  to  wit,  the  ^l^^^^^ 

sum  of  £ — 9  of  like  lawful   moneyy  theretofore,  to  wit,  on,  &c.  aforesaid,  at, 

&c.  aforesaid,  lent  and  advanced  by  the  said  C.  D.  to  the  said  £.  F.  (or  "due 

and  owing  from  the  said  £.  F.  to  the  said  C.  D.")  from  the  said,  &c.  until 

and  upon  the  said  ■         day  of,  &c.  then  next  following,  which  said  sum  of  ^<-> 

so  taken,  accepted,  and  received,  by  the  said  C.  D.  of  and  from  the  said 

£•  F.  in  manner  and  for  the  cause  aforesaid,  exceeds  the  rate  of  J^6,  for  the 

forbearing  of  ;flOO  for  a  year,  contrary  to  the  form  of  the  statute  in  such  case 

made  and  provided ;  whereby,  and  by  force  of  the  said  statute,  the  said  C.  D. 

forfeited  for  the  said  offence,  the  sum  of  jf-r,  being  treble  the  value  of  the  said 

sum  of  £ — ,  so  lent  and  advanced  by  the  said  £•  F.  to  the  said  C.  D. 

and  so  forborne  as  aforesaid ;  and  thereby,  and  by  force  of  the  said  statute, 

an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand 

and  have,  for  our  said  lord  the  king,  and  for  himself,  in  this  behalf,  of  and  from 

the  said  C.  D.  the  said  sum  of  ;f-^,  parcel  of  the  said  sum  above  demanded. 

For  that  the  said  C.  D.  afler  the  29th  day  of  September,  which  was  in  the  The  liko  for 
year  of  our  Lord  1714,  and  before  the  exhibiting  of  the  bill  of  the  said  A.  B.  who  the  sum  foi^ 
sues  as  aforesaid,  against  the  said  C.  D.  to  wit,  on,  dLC.  at,  &c.  upon  a  certain  p^ardi^ 
corrupt  contract,  made  after  the  said  29th  day  of  September,  which  was  in  the  wrenttunefl. 
year  of  our  Lord    1714  aforesaid,  to  wit,  on,  d&c.  aforesaid,  at,  &c.  aforesaid, 
between  the  said  G.  D.  and  one  £•  F.  took,  accepted,  and  received,  of  and 
from  the  said  £.  F.  a  certain  sum  of  money,  to  wit,  the  sum  of  ;^1.  1«.  of 
lawful  money  of  Great  Britain,  by  way  of  corrupt  bargain  and  loan,  for  the  said 
C.  D.'s  forbearing  and  giving,  and  having  forborne  and  given  day  of  payment  of 
a  certain  sum  of  money,  to  wit,  the  sum  of  <£22,  of  like  lawful  money,  thereto-, 
fore,  to  wit,  on,  d&c.  at,  &c.  aforesaid,  lent  and  advanced  by  the  said  0.  D.  to 
the  said  £.  F.  from  the  time  of  lending  and  advancing  the  same,  until  and  upon, 
&c.  when  a  part  of  the  said  sum  of  i£22,  to  wit,  the  sum  of  ^15. 11«.  part  thereof 
was  paid  and  satisfied,  and  also  for  the  forbearing  and  giving,  and  having  forborne 
and  given,  day  of  payment,  of  the  sum  of  £6,  9$,  of  like  lawful  money,  residue 
of  the  said  sum  of  jf22,  upon,  and  from  the  day  and  year  last  aforesaid,  until  and 
upon,  &c.  when  a  part  of  the  said  sum  £6,  9».  to  wit,  the  sum  of  <£3,  part  there- 
of,  was  paid  and  satisfied,  and  also  for  the  forbearing  *and  giving,  and  having  [  «516  1 
forborne  and  given,  day  of  payment  of  the  sum  of  jf3.  9s.  of  like  lawful  money, 
residue  of  the  said  sum  of  ^6.  9s.  upon  and  from  the  day  and  year  last  afore* 
said,  until  and  upon,  &c.  which  said  sum  of  ;f  1.  Is.  so  taken,  accepted,  and  re- 
ceived by  the  said  C.  D.  of  and  from  the  said  £.  F.  in  manner  and  for  the 
cause  aforesaid,  exceeds  the  rate  of  £6^  for  the  forbearing  of  J^lOO  for  a  year, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  ;  whereby, 
and  by  force  of  the  said  statute,  the  said  C.  D.  forfeited  for  his  said  offence, 
the  sum  of  ^66,  of  like  lawful  money,  being  treble  the  value  of  the  said  sum  of 
;^22,  so  lent  and  advanced  by  the  said  C.  D.  to  the  said  £.  F.  and  so  forborne 
as  aforesaid,  and  thereby  and  by  force  of  the  said  statute  in  such  case  made  and 
provided,  an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to 
demand  and  to  have  for  our  said  lord  the  king,  and  for  himself  in  this  behalf,  of 
and  for  the  said  C.  D.  and  the  said  sum  of  ;f  66,  so  forfeited  as  aforesaid,  par- 
cel of  the  said  sum  above  demanded. 
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♦DECLARATIONS  IN  COVENANT. 
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TICB. 


I.    ON  APPRENTICE  DEEDS. 


EUenborough. 


Term, fViU.  4.(/). 


AAJMt  the                    » to  wit.     A.  B.  complains  of  G.  D.  being  in  the  custody  of  the  mar- 
apprentic^    shal  of  the  Marsha]8ea(g)  of  our  lord  the  now  king,  before  the  king  himself,  of 
fiNTtheap-     ^  p]ei^  of  breach  of  covenant     For  that  whereas,  heretofore,  to  wit,  on,  &c.(A) 
■anting  him-  at,   &c.  {venue)  bj  a  certain  indenture  of  apprentice8hip(t)  then  and  there 
r*«ftia  1  '^B^®*  i^^^  P^^^  of  which  said  indenture  (A;),  sealed  *with  the  seal  of  the  said  de- 
^  fendant,  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  the  same 
day  and  year  aforesaid,)  one  E.  F.'did  put  himself  apprentice  to  the  said  plain- 
tiff to  learn  his  art,  trade,  and  mystery  of  a and  with  him  (after  the  man- 
ner of  an  apprentice)  to  serve  from  the  date  thereof  unto  the  full  end  and 
term  of  [seven]  years  from  thence  next  following,  to  be  fully  complete  and  ended, 
during  which  term  is  was  thereby  covenanted  and  agreed,  that  the  said  appren- 
tice his  said  master  faithfully  should  serve,  his  secrets  keep,  his  lawful  com- 
mands every  where  gladly  do,  and  that  he  should  not  haunt  taverns  or  play- 
houses, nor  absent  himself  from  his  said  master's  service  day  or  night  unlaw- 
fully, but  in  all  things  as  a  faithful  apprentice  should  behave  himself  towards 
his  said  master,  and  all  his,  during  the  said  term.     And  for  the  true  perform- 
ance by  the  said  £.  F.  of  all  and  every  the  covenants  and  agreements  therein 
contained  on  the  part  and  behalf  of  (he  said  E.  F.  to  be  performed  and  fulfilled* 
^l^^m^^JJI^^  the  said  defendant  thereby  bound  himself  unto  the  said  plaintiflXQ.     As  by  the 
said  indenture,  reference  being  thereunto  had,  will  (amongst  other  things)  more 
Entr^ofap-  fully  and  at  large  appear.     By  virtue  of  which  said  indenture  the  said  £.  F. 
to  Mirite.     afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  (venue)  aforesaid,  entered,  and  was 

(e)  See  forma  of  declarations  by  and  against  ihe  master  is  not  liable  for  not  receiving  and  tak- 

apprentices,  Morg.  480,  660.— PI.  A.  S16  ;  and  ing  care  of  him,  S  B.  It  C.  680 ;  aiM  see  the 

oUier  forms,  indexed  ^n  6  Wentw.  112. 1S2.    Soo  pleadings  there. 

the  law  in  general,  1    Bum,  J.    S6tn  edit.  tit.  (/)  As  to  title,  see  ante,  12,note(a). 

*  ApprenUeeaJ'  A  father  cannot,  against  his  infant  ir)  See  forms  by  original.  &c.  ante,  10^  18,  SO. 

s«ni(  consent,  bind  him  as  an  apprentice,  3  B.  &  (h)  A  deed  may  be  stated  in  pleadmg  to  hare 

A.  ^84.    An  action  of  coTenant  cannot  be  sup-  been  made  on  a  day  different  from  its  dale,  ontt- 

Krted   against  an  infant  apprentice.    Cro.  Car.  ting  the  words  "  bearing  date,  &c."    4  East,  4T7 ; 

B.— 6  T.  R.  667.— It  should  therefore  be  against  but  it  is  most  usual  to  insert  the  date, 

the  party  who  covenanted  for  the  infant's  due  per-  (t)  As  to  the  binding  by  indtmturt,  see  1  N4^ 

formance  of  the  indenture.    The  usual  woras  of  lan*s  Poor  Laws,  311. —-Co.  lai.  146  b.  Bum,  J. 

the  indenture  amount  to  a  covenant.    Doug.  618.  tit.  *  Apprtntiee,*   . 

— 8  Mod.  190. — Com.  Die.  tit.    <*  Covenant^  A.  {k)  A  profert.or  an  excuse  for  the  want  of  it 

%.    It  is  no  defence,  that  Uie  defendant's  son,  aAer  must  in  general  ne  stated,  or  Ihe  declaratiott  wiO 

Jtecoming  of  age,  avoided  the  indenture,  though  bo  bad  on  special  demurrer,  4  Anne,  c.  16.    If  a 

be  properly  served  till  that  time.    3  B.  It  A.  w,  profert  be  stated,  and  the  deed  cannot  be  prodoc- 

The  master  cannot  dismiss  i4>prontice  from  his  ed,  plaintiff  will  be  nonsuited  on  the  nlea  of  nan 

service,  though  the  apprentice  mubehave  himself,  eit/actum,  4  East,  686.    As  to  proferts  in  gen- 

1  B.  It  C.  460.— t  t>.  &  R.  466,  8.  C.    But  if  eral,  see   1  Saond.  9.  note  1.— Ante,  438.— Index, 

the  apprentice  quit  the  service,  and  refuse  to  re-  vol.  i.  tit.  **  PrqfertJ* 

tum^  or  j>reveiits  himself  from  returaingj  and  ^e  (/)  Ante,  517,  note  U).  This  amounts  to  a  cove- 

niMter  u  not  re<|uefited  to   receive    him  back,  nant,  Dougl.  618.— 8  Mod.  190. 
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then  and  there  received  into  the  service  of  the  said  plamtiff  as  such  apprentice 
as  aforesaid,  and  remained  and  continued  iu  such  service,  under  and  by  virtue 


Br  MAtTvm 

AOAIKST 
FATHSB.  or 

of  the  said  indenture,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last      tics. 

aforesaid,  until,  and  upon,  &c.  [or^  from  thence  hitherto]  to  wit,  at,&c.  (venue) 

aforesaid.     And  although  he()A},  the  said  plaintiff,  halh  always,  from  the  time  General 

of  the  making  of  the  said  indenture,  hitherto  well  and  truly  performed,  fulfilled,  ^  ph!S!^^ 

and  kept  all  things  therein  mentioned  and  contained,  on  his  part  and  beh&lf  to 

be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  efiect,  true  intent  and 

meaning  thereof,  the  said  plaintiff  in  fact  saith,  that  the  said  E.  F.  did  not  nor 

would  faithfully  serve  the   said  plaintiff  according  to  the  tenor  and  effect,  true 

intent  and  meaning  of  the  said  indenture  ;  but  on  the  contrary  thereof,  he  the  Breach. 

said  £.  F.  during  the  said  term,  to  wit,  on,  S&c.  at,  &c.  {venue)  ^aforesaid,  did  [  *619  ] 

unlawfully  absent  himself,  and  hath,  from  thence,  hitherto  remained  and  con*- 

tinued  absent  from  the  service  of  the  said  plaintiff  contrary  to  the  tenor  and 

effect  of  the  said  indenture,  and  of  the  said  covenant  of  the  said  defendant  in 

that  behalf  made  as  aforesaid.     And  so,  the  plaintiff  in  fact  sailh(n),  that  the  ^usioo^^* 

said  defendant  (although  oflen  requested  so  to  do)  hath  not  kept  the  said  cove« 

nant  so  by  him  made  as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the 

same  with  the  said  plaintiff  hath  hitherto  wholly  neglected  and  refused,  and  still 

doth  neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of  •£•^-^(0),  and  there* 

fore  brings  his  suit,  dr.c. 

[See  commencement  in  cotenant^  (is  ante,  617,]     For  that  whereas,  hereto-  BrAPpRcir- 
fore,  to  wit,  on,  &c.  at,  d&c.  (venue)  by  a  certain  indenture  tripartite,  then  and     ^J^^'g, 
there  made  between  O.  S.  of,  &c.  gentleman,  of  the  first  part,  the  said  plain-    mastxb. 
tiff  by  the  name  of  S.  tho  son  of  the  said  O.  S.  of  the  second  part,  and  the  said  F°J?°"' 
defendant  by  the  name  of,  6lc.  of  the  parish  of  P.  in  the  said  county,  apothe-  prentice  on 
cary,  of  the  third  part  (one  part  of  which  said  indenture,  sealed  with  the  seal  of  ture(p). 
(he  said  defendant,  he  the  said  plaintiff  now  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid),  he  the  said  plaintiff  of  bis  own  free 
will,  and  by  and  with  the  consent  and  approbation  of  his  said  father,  testified 
by  his  being  made  a  party  thereto,  and  by  his  signing  and  sealing  thereof,  did 
put  and  bind  himself  an  apprentice  to  and  with  the  said  defendant  to  learn  his 
art,  and  with  him,  after  the  manner  of  an  apprentice,  to  serve  from  the  day  and 
year  aforesaid,  for  and  during,  and  until  the  full  end  and  term  of  seven  years  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  duriilg  which  said  term, 
the  said  apprentice  his  master  should  and  would  faithfully  serve,  his  secrets  *keep,  r  #520  1 
all  his  lawful  and  honest  commands  every  where  gladly  do,  he  should  do  no  da- 
mage to  his  said  master,  nor  see  it  to  be  done  by  others,  but  to  his  power  should 
prevent,  or  forthwith  give  notice  to  his  said  master  of  the  same  ;  the  goods  of 

(«»)  This  general  arerment  of  pwfonnance  by  interest  till  the  time  of  final  judgment, 
the  pfaintiflT  is  unnecessary.     1  Saund.  2S5,  n.  6.        (p)  See  this  form,  PI.  A.  Slo.    It  is  not  fram- 

—Rep.  temp.  Hardw.  S4S,  4.^2  Mod.  909.  ed  precisely  accor<Kng  lo  the  modem  language  of 

(n)  This  statement  is  unnecessary,  there  being  pleading,  but  may  readily  be  adapted.    See  other 

abroach  of  covenant  alleged  beforCp  it  is  holdcn  precedent?,  by  apprentices,  S  l\entw.  S94,  S12, 

mnecessarT  to  make  a  repetition  of  it  in  the  con*  419,  4S7,  4S3.    ovo  a  form  of  declaration  by  the 

elusion,  1  Saund.  236,  n.  7.  father  aeainsl  the  master,  6  B.  &  Cres.  680.    As 

(o)  In  all  declarations  in  covenant,  a  sum  should  to  the  validity  of  tho  deed,  see  16  East,  18)  and 

bo  inserted  sufficient  to  cover  the  real  demand  and  Chitty's  Law  of  Apprentices. 
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>T  Amsff-  biB  Mid  maater  he  ahould  not  waato*  dot  lend  them  ualawfuUy  to  any ;  hurt  to 
AAATWfT  hia  aaid  maater  he  ahoukl  not  do,  or  cauae  or  procure  to  be  done ;  he  ahould 
MArraa.  Q^^ifi^f  ^^y  ^^  ^]\  without  hia  maater'a  leave ;  tavem8«  inna«  or  ale4iottaeat  he 
riiould  not  haunt ;  at  carda,  dice,  tablea,  or  any  other  unlawful  game,  he  ahould 
not  play ;  matrimony  he  ahould  not  contract ;  nor  from  the  aervice  of  hia  aaid 
maater,  day  or  night,  abaent  himaelf,  but  in  all  thinga,  like  an  honeat*  diligeBC« 
and  faithful  apprentice,  should  and  would  demean  and  behave  himaelf  towaida 
hia  aaid  maater,  and  all  hia,  during  the  aaid  term ;  and  the  said  O.  S.  for  and 
in  consideration  of  the  covenants  and  agreements  on  the  aaid  defendant'a  part 
and  behalf  to  be  done  and  performed,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, did  covenant,  promiae,  and  agree,  to  and  with  the  aaid  defendant, 
his  executors  and  administrators,  by  the  said  indenture,  in  manner  and  form 
following,  that  is  to  say,  that  the  said  plaintiff  should  and  would  well,  truly, 
and  faithfully  serve  (he  said  defendant,  during  all  the  term  of  hia  said  appreo- 
ticeahip,  according  to  the  purport,  true  intent,  and  meaning,  of  all  and  aingular 
the  articles  above  mentioned,  without  any  fraud,  deceit,  damage,  or  departure ; 
and  also  that  he  the  said  O.  S.  should  and  would  find,  allow,  provide,  and  de- 
liver  unto  the  said  plaintiff,  during  the  term  of  his  said  apprenticeship,  suffi- 
cient and  decent  apparel,  of  all  sorts,  both  of  linen  and  woollen,  so  often  as 
need  should  require,  and  thereof  ahould  and  would  aave  harmless  and  indenmify 
the  said  defendant,  his  executors  and  administrators,  and  likewise  should  and 
would  cause  the  said  apparel  to  be  repaired  and  amended  so  often  as  the  same 
should  want  and  stand  in  need  of  being  repaired  and  amended  ;  and  the  said 
defendant,  for  and  in  consideration  of  the  sum  of  i£60,  of  lawful  money  of 
Great  Britain,  to  him  in  hand  paid,  at  or  before  the  ensealing  and  delivering 
thereof  by  the  said  O.  S.  the  receipt  whereof  the  said  defendant  did  thereby  ac- 
knowledge, and  thereof,  and  of  every  part  and  parcel  thereof,  did  acquit  and 
discharge  the  said  O.  S.  his  executors  and  administrators  forever,  by  the  said 
indenture ;  and  also  for  and  in  consideration  of  the  service  of  the  said  plaintiff 

[  *621  ]  as  aforesaid,  for  himself,  his  heirs,  executors,  and  administrators,  *did  cove- 
nant, promise  and  agree,  to  and  with  the  said  plaintiff,  his  executors  and  adnu- 
nistrators,  by  the  said  indenture,  in  manner  and  form  following,  that  is  to  say, 
that  he  the  said  defendant  should  and  would  teach  and  instruct,  or  cause  the 
said  plaintiff  to  be  taught  and  instructed,  the  best  way  and  manner  that  he  could 
in  the  art  and  mystery  of  an  apothecary,  which  he  then  used,  and  also  ahould, 
and  would  find,  ftllow,  and  provide,  unto  and  for  the  said  plaintiff  sufficient 

# 

wholesome  meat,  drink,  washing,  lodging,  and  all  other  necessaries  (except  ap- 
parel and  mending  the  same,  as  above  mentioned),  both  in  sickness  and  in 
health,  during  all  the  said  term  of  his  apprenticeship,  as  by  the  said  indenture 
now  brought  here  into  court,  relation  being  thereunto  had,  may  more  fully  ap- 
Avennents.   pear.     And  the  said  plaintiff  in  fact  saith,  that  he  the  said  plaintiff  forthwith,  af-  I 

ter  the  making  the  said  indenture,  to  wit,  upon  the  said,  d£.c.  at,  d£.c.  {vetmt)  J 

aforesaid,  entered  into  his  said  service,  to  serve  the  said  defendant,  as  his  ap-  n 

prentice,  for  the  term  aforesaid,  according  to  the  true  intent  and  meaning  of  f 

the  said  indenture,  and  hath  always  in  all  things  well  and  truly  observed,  per- 
formed, and  fulfilled  all  things  in  the  said  indenture  contained,  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  to  wit,  at,  &c.  (venue)  aforesaid  ;  never- 
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theiera  the  said  plaiDtiff  lo  Aict  saitht  that  the  said  defeodanti  from  the  making   avArPBu- 
of  the  laid  iadeuturey  and  from  the  time  of  Mb  the  said  O.  S.'s  entering  into     ▲«&»» 
the  said  service,  hitherto  hath  not  taught  nor  instructed  him  the  said  plaintifi^    maitm. 
nor  caused  the  said  plaintiff  to  be  taught  and  instructed  in  the  said  art  and  mjrs- 
tery  of  an  apothecary,  as  he  ought  to  have  done,  according  to  the  form  and  ef- 
fect of  his  said  covenant  in  that  behalf  so  made  as  aforesaid,  but  hath  hitherto 
wholly  neglected  and  refused  so  t9  do,  to  wit,  at,  &c.  (venue)  aforesaid ;  and 
the  said  plaintiff  further  saith,  that  the  said  defendant,  from  the  making  the 
said  indenture,  and  from  the  time  of  the  said  plaintiff's  entering  into  the  said 
service,  hitherto  hath  not  found,  allowed,  nor  provided,  unto  or  for  the  said  plain« 
tiff  meat,  drink,  washing,  lodging,  or  any  other  necessaries  (apparel  and  mend- 
ing thereof  excepted,  as  is  above  mentioned),  as  he  ought  to  have  done,  acc<M:d» 
ing  to  the  form  and  effect  of  his  said  covenant  in  that  behalf  so  made  as  afore- 
said, but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to  the 
said  indenture  and  the  said  covenant  of  the  said  defendant,  in  that  behalf  made 
as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  and  so,  d&c. — ICommon  can^ 
chuioUf  a$  anU^  619,  and  a$  in  nexi  precedenl.] 

*For  (hat  whereas,  heretofore,  to  wit,  on  the,  dirC.  at,  d&c.  {venue)  by  a  certain  [  *622  ] 
indenture  of  apprenticeship,  then  and  there  made  between  the  said  plaintiff  and  aro^n^^ 
the  said  L  A.  deceased,  which  said  indenture  was  and  is  sealed  with  the  seal  "^P.  ^  ^^ 

manner,  bj 

of  the  said  R.  M.  (but  being  in  the  possession  of  the  said  defendant,  the  said  apprentice, 
plaintiff  cannot  produce  the  same  to  the  said  court  here(r)),  the  said  plaintiff  mu^ot' 
did  put  himself  apprentice  to  the  said  I.  A.  to  learn  his  art  and  mystery  with  ^^|^. 
him,  after  the  manner  of  an  apprentice,  to  serve  from  the  day  of  the  date  of  ^^S«o^ 
the  said  indenture,  until  the  full  end  and  term  of  three  years  from  thence  next  {^)!!^^ 
following,  to  be  fully  complete  and  ended,  and  the  said  L  A.  thereby  covenant- 
ed and  agreed,  his  said  apprentice  in  the  art  of  a  manner,  which  he  used,  by 
the  best  means  that  he  could,  to  teach  and  instruct,  or  cause  to  be  taught 
and  instructed,  finding  unto  his  said  apprentice  sufficient  meat,  drink,  and  lodg- 
ing, and  in  lieu  of  all  other  necessaries  during  the  said  term,  should  and  would 
pay  unto  him  £l^  for  the  first  year,  jf  16  for  the  second,  and  J^20  for  the  third 
year,  and  £5  more  if  he  served  his  term  out  faithfully  ;  and  for  the  true  per- 
formance of  all  and  every  the  covenants  and  agreements  therein  contained, 
both  the  said  parties  bound  himself  to  the  other  by  the  said  indenture,  as  by  the 
said  indenture,  reference  being  thereunto  had,  will  more  fully  and  at  large  ap- 
pear; by  virtue  and  in  pursuance  of  which  said  indenture,  the  said  plaintiff  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  entered,  and 
was  then  and  there  received  into  the  service  of  the  said  I.  A.  in  his  life-time,  as 
such  apprentice  as  aforesaid,  and  remained  and  continued  in  such  service, 
under  and  by  virtue  of  the  said  indenture,  for  a  long  space  of  time,  to  wit,  from 
the  day  and  year  aforesaid,  until  and  upon  the  [25th]  day  of  [August,]  in  the 
year  of  our  Lord  [1814]  to  wit,  at,  &c  {venue)  ;  and  the  said  plaintiff  did 
always,  from  the  time  of  the  making  of  the  said  indenture,  until  the  day  and 
year  last  aforesaid,  hitherto  well  and  truly  perform,  fulfil,  and  keep,  all  things 
therein  contained,  on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept, 

iq)  As  to  mariner^a  apprentice  indentures,  sec    Ut. "  ^/iprenttce." 
Stt,  630  to  63S.— 6  ElB.  c.  5.  b.  U.— Burn,  J.       (r)  Let  tbis  be  according  to  tbe  feci. 
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BT  AppBvw-  accordiog  to  the  tenor  add  effect,  true  intent  and  meaning  thereof,  to  wit,  aft 
ACAiMAT     jfpc.  aforesaid  ;  and  although  the  said  plaintiff  was  always  ready  and  willing, 
r  *623  ]  ^^^^^^  ^^^  ^^^  [26th]  day  of  [August,]  in  the  *year  of  our  Lord  [IS14]  afore- 
said, until  the  eacpiration  of  the  said  term  of  three  years,  to  continue  faithfully 
and  duly  to  serve  the  said  I.  A.  in  his  life-time,  and  his  executors  since  his 
decease,  to  wit,  at,  d&c.  (venue)  aforesaid,  whereof  the  said  I.  A.  in  hts  life- 
time, and  the  said  defendant  as  executor  as  aforesaid,  after  his  decease,  always 
there  had  notice  ;  yet  neither  the  said  I.  A.  in  his  life-time,  nor  the  said  defend- 
ant, executor  as  aforesaid,  since  the  death  of  the  said  I.  A.  although  they  were 
requested  by  the  said  plaintiff  so  to  do,  afterwards,  and  during  the  said  term,  to 
wit,  on  the  said  [25th]  day  of  [August,]  in  the  year  of  our  Lord  [1814]  afore- 
said, to  wit,  at,  &c.  (venue)  aforesaid,  did  or  would,  during  (he  residue  of  the 
said  term,  find  unto  the  said  plaintiff  sufficient  meat,  drink,  and  lodging,  and  in 
lien  of  all  other  necessaries  during  the  said  term,  pay  unto  him  the  said  plain- 
tiff <£  14  for  the  said  first  year,  ^16  for  the  second  year,  and  1^20  for  the  third 
year ;  but  the  said  I.  A.  in  his  life-time,  and  the  said  defendant,  as  executor  as 
aforesaid,  since  the  death  of  the  said  L  A.  have  hitherto  wholly  neglected  and 
refused  so  to  do,  to  wit,  at,  &c.  (venue)  aforesaid,  and  by  means  of  the  premises 
the  said  plaintiff  hath  lost  and  been  deprived  of  all  the  profits,  benefits,  and  ad- 
vantages, which  he  might  and  would  have  derived  and  acquired  from  the  per- 
formance of  the  said  covenant  of  the  said  I.  A.  to  wit,  at,  &c.  (venue)  afore- 
said;  and  so  the  said  plaintiff  in  fact  saith,  that  the  said  L  A.  in  his  life-time, 
and  the  said  defendant  executor  as  aforesaid,  after  the  death  of  the  said  L  A. 
have  not,  nor  hath  either  of  them,  kept  the  said  covenant  so  made  by  the  said  L 
A.  as  aforesaid,  but  have  broken  the  same,  and  to  keep  the  same  with  the  said 
plaintiff  have,  and  each  of  them  hath,  wholly  neglected  and  refused,  and  the 
said  R.  M.  executor  as  aforesaid,  still  doth  neglect  and  refuse,  to  the  damage 
of  the  said  plaintiff  of  ;^1 00  ;  and  therefore  he  brings  his  suit,  d&c. 
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Q^*^*-J";       For  that  whereas  heretofore,  to  wit,  on,  &.c.  at,  &c.  (vemu)  by  certain  arti- 
oftgree-      efeg  of  agreement,  then  and  there  made,  concluded,  *and  agreed  upon,  be- 
partnerain    tween  the  sa'd  pla  ntiff  of  the  one  part,  and  the  said  defendant  of  theother  part, 
1^624  1   ^^^  ^^^  ^^  which  said  articles  of  agreement,  sealed  with  the  seal  of  the  said 
defendant  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  the 
same  day  and  year  aforesaid,  after  reciting(<)  the  said  plaintiff  and  defendant 
had  used,  exercised,  and  carried  on  the  trade  or  business  of  pawnbrokers  for 
several  years  then  last  past,  and  for  the  better  understanding  each  other's  in- 
tentions in  a  more  clear  and  better  way  and  manner  in  future,  it  was  agreed,  by 

(«)  See  a  form,  3  Wontw.  333.    One  partner  See  other  precedents  on   articles  of  avreeoient, 

may  sue  another  for   the  breach  of  an  express  1  Saund.  40  to   45. — 3  Wentw.  29S,  336,  3^. 

covenant.    See  13  East,  8, 6SS.    Ante,  vol.  i.  29 ;  Plead.  Assist.  1^1, 330, 335,  340, 343. 
but  temble^  that  on  the  breach  of  a  covenant  to  ac-        if)  If  the  statement  of  the  recitals  is  not  mate- 

oount.  onlv  nominal  damages  can  be  recovered,  rial  to  the  assi[|nment  ef  the  breadi,  laj  ^  after 

and  the  piaintifTmust  resort  to  equity  for  his  share  recitinc  as  therem  recited,  it  was  agreed,  lie.  and 

of  profits,  if  there  had  been  no  balance  struck,  the  taid  C.  D.  covenanted,  that,  &e.'' 
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and  between  the  said  parties  that*  &c. — [Here  stale  the  agreementy  ctccording  to 
the  terms  of  the  agreement^  and  which  stipuitUed  that  either  parlij  piohing  default 
ahovld  foffeit  three  guineas  for  ettch  default.      Proceed  thus  :] — And  for  the    "rwm 
due  perforraance  and  satisfaction  of  the  said  agreement,  each  of  the  said  parties  '^^^trsri. 
did  thereby,  for  himself,  his  executors  and  administrators,  covenant  and  agree 
with  the  other  his  executors  and  administrators,  well  and  truly  to  observe  and 
perform  all  the  agreements  therein  mentioned,  and  in  default  of  any  one  article, 
well  and  truly  to  pay  such  penalty,  forfeiture,  sum  and  sums  of  money,  to 
the  other,  as  in  and  by  the  said  agreement  as  mentioned,  and  expressed  to  be 
paid  by  the  defaulter,  as  by  the  said  articles  of  agreement,  reference  being 
.  thereunto  had,  will  (amongst  other  things)  more  fully  and  at  large  appear ;  and 
although  the  said  plaintiff  hath  well  and  truly  performed  and  fulfilled  all  and 
singular  the  covenants  and  agreements  in  the  said  articles  of  agreement  men- 
tioned on  his  part  and  behalf  to  be  done  and  performed  ;  yet  protesting(/()  that  j^^^*"'^. 
the  said  defendant  hath  not  performed  or  fulfilled  any  thing  in  the  said  articles 
of  agreement  mentioned  on  his  part  and  behalf  to  be  done  and  performed,  the 
said  plaintiff  in  fact  says,  that  after  the  making  of  the  said  articles,  and  whilst 
the  said  plaintiff  and  defendant  used,  exercised,  and  carried   on  the  said  trade 
or  business  of  pawnbrokers,  to  wit,  on,  dtc.  at,  d&c.  {venue)  the  said  defendant 
took,  from  and  out  of  the  said  shop  and  premises,  in  the  said  ^articles  of  [  *525  ] 
.agreement  mentioned,  where  the  said  plaintiff  and  defendant  so  used,  exercised, 
and  carried  on  their  said  business,  a  certain  hat,  to  wit,  of  the  value  of  five  t>hil« 
lings,  being  part  of  the  goods  belonging  to  and  in  the  custody  of  the  said  plain- 
tiff and  defendant  as  copartners  in  the  said  trade  or  business  as  aforesaid  ;  and 
did  not  set  down  the  same  upon  a  slate  or  book  kept  for  that  purpose,  nor  did  du- 
ly account  for  the  same,  according  to  the  form  and  effect  of  the  said  articles  of 
agreement,  hut  on  the  contrary  thereof,  the  said  defendant  made  default  in  set-  Second 
ting  down  the  same  as  aforesaid,  and  did  not  duly  account  for  the  same  as  afore-     ^^  ' 
said,  contrary  to  the  force,  form,  and  effect  of  the  said  articles  of  agreement, 
whereby  the  said  defendant  forfeited  and  became  liable  to  pay  to  the  said  plain- 
tiff the  sum  of  ^3.  3s.  for  such  neglect  or  default ;  and  the  said  plaintiff  further 
says,  that,  afler  the  making  of  the  said  articles,  and  whilst  the  said  plaintiff  and 
defendant  used,  exercised,  and  carried  on  the  said  trade  or  business  of  pawn- 
brokers, to  wit,  on,  &c.  at,  &c.  {venue)  the  said  defendant  took,  from  out  of 
the  said  shop  and  premises,  in  the  said  articles  of  agreement  mentioned,  where 
the  said  plaintiff  and  defendant  so  used,  exercised,  and  carried  on  their  said  busi- 
ness, certain  plates,  to  wit,  twelve  pewter  plates,  to  wit,  of  the  value  of  six 
riiillings,  being  part  of  the  goods  belonging  to  and  in  the  custody  of  the  said 
plaintiff  and  defendant  as  copartners  in  the  said  trade  or  business  as  aforesaid, 
and  did  not  set  down  the  same  upon  a  slate  or  book  kept  for  that  purpose,  nor 
did  duly  account  for  the  same,  according  to  the  form  and  effect  of  the  said 
articles  of  agreement,  but  on  the  contrary  thereof,  the  said  defendant  made 
default  in  setting  down  the  same  as  aforesaid,  and  did  not  duly  account  for  the 
same  as  aforesaid,  contrary  to  the  force,  form,  and  effect,  of  the  said  articles  of 
agreement,  whereby  the  said  defendant  forfeited  and  became  liable  to  pay  to  the 
aaid  plaintiff  the  further  sum  of  £'S,  Ss.  for  such  neglect  or  default.    And  the 

^  {U)  This  prolMt  of  general  non-perfornuuicc  is  not  unusual,  but  being  unnecessary  should  bo  omit- 
ted. ^ 
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OH  ARTi-  said  plaintiff  further  sayg,  that  after  the  naking  of  fte  mid  articles,  and  wUkt  die 

A«KC£-  said  plaintiff  and  defendant  used,  exeroieed,  and  carried  on  the  said  trade  or  boai* 

'''"'^  ness  of  pawnbrokers,  to  wit,  on  the  said,  d&c  at,  d&c  (eamie)  the  said  defen- 


PABTIVM8.  ^mit  took,  from  oot  of  the  said  shop  and  premises,  in  the  said  articles  of  agree* 
),f^^,        ment  mentioned,  where  the  said  plaintiff  and  defendant  so  used,  exercised,  and 
carried  on  their  said  business,  a  certain  metal  snuff-bos,  to  wit,  of  the  Taloe  of 
three  shillings,  being  part  of  the  goods  belonging  to  and  in  the  custody  of  the 
*■  ^  said  plaintiff  and  defendant  as  copartners  in  the  said  trade  or  ^business  as  afore- 

said, and  did  not  set  down  the  same  upon  a  slate  or  book  kept  for  that  purpose, 
nor  did  duly  account  for  the  same,  according  to  the  form  and  ^Seci  of  the  said 
articles  of  agreement,  but  on  the  contrary  thereof,  the  said  defendant  made 
default  in  setting  down  the  same  as  aforesaid,  and  did  not  duly  account  for 
the  same  as  aforesaid,  contrary  to  the  force,  form,  and  effect  of  the  said  ar- 
ticles of  agreement,  whereby  the  said  defendant  forfeited  and  became  liable  to 
pay  to  the  said  plaintiff  the  further  sum  o££B,  8#.  for  such  neglect  or  de&uk.*— 
[8taU  $ev9ral  other  breach^  to  the  4tmomU  of  £75.  12«.]-^Tet  the  said  defei^ 
dant  hath  not  yet  paid  to  the  said  plaintiff  the  said  sum  of  ;^6.  12tf,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said  articles  of  agreement,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse 
so  to  do,  contrary  to  the  said  articles  of  agreement,  and  the  said  covenant  of  the 
said  defendant  by  him  in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c*  (esime) 
aforesaid ;  and  so  the  said  plaintiff  saith,  that  he  the  said  defendant  hath  not 
kept  with  him  the  covenants  so  made  between  them  as  aforesaid,  but  hath  broken 
the  same,  and  to  keep  the  same  with  the  said  plaintiff  the  said  defendant  hath 
hitherto  wholly  refused,  and  still  doth  refuse ;  to  the  damage  of  the  said  plain- 
tiff of  ;^100 ;  and  therefore,  d&c. 


ON  DBBDt 

or  asPA- 
RATE  UU      Ojr   DEEDS   OF    SEPARATE   MAIIITENANCE. 

siAiirrB- 

HAHCE. 

87  ^  tnifl-  For  that  whereas,  heretofore,  to  wit,  on,  de;c.  at,  &c.  (venue)  by  a  cerlaia 
married  wo-  indenture  then  and  there  made  between  the  said  defendant,  of  the  first  part, 
j^^ilSSan^  ^^^  I*  ^'  ^^'^  ^^  ^®  B^*^  defendant,  of  the  second  part,  and  the  said  plaintifl^  of 
for  not  pay-  ^y^^  (^^^  part  qq^  p^^  q£  which  said  indenture,  sealed  with  the  seal  of  the  said 

nag  money  r      »  r 

ibr  her  sep-  defendant,  he  the  said  plaintiff  now  brings  here  into  court,  the  date  i^iereof  is 
tenance(«)*  the  same  day  and  year  aforesaid,  after  reciting,  as  in  the  said  indenture  was  and 
[  *527  ]  18  recited,  it  was  witnessed,  that  it  was  thereby  ^declared  and  agreed  upon,  by 
and  between  the  said  defendant,  and  I.  J.  his  wife,  Uiat  the  said  I.  J.  should 
and  might,  from  time  to  time,  and  at  all  times  thereafler,  at  her  own  free  will 
and  pleasure,  live  separate  and  apart  from  the  said  defendant,  and  that  he  the 
said  defendant  should  and  would,  during  such  time  as  the  said  I.  J.  should  live 

J^tt)  As  to  the  general  liabilities  of  husband  and  law  valid  unless  they  have  been  ao  framed  as  to 

e,  in  case  of  separation,  see  3  Chit.  Com.  JLaw,  inrile  or  improperly  facilitate  separation.    Waite 

45.— 1  T.  R.  6.— 8T.  IL  545.— Nurse  v.  Craig,  2  v.  Jones,  I  Bing.  N.  C.  S66  ;  see  the  cases  cd- 

N.  R.  148.— I  Hen.  Bla.  334  to  361  .—8  Esp.  Rep.  looted,  1  Chit.  Gen.  Pract.  58,  59.    When  doc- 

250, 256. — 1  Campb.  120.    And  see  another  pre-  laration,  suiBcieot,  and  whoa  adultery  of  wife  eaa- 

cedent,  3  Wentw.    318.— 1    Taunt.  417.     ^  It  not  be  pleaded  to  an  action  on  separation  deed* 

seems  that,  in  generalf  deeds  of  separation  are  at  8  Bing.  256.  } 
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aepamte  from  the  suid  defendtDt*  pay  unto  the  said  plaiotifi;  the  sum  of  JB600  «'  ^*'>>' 
jrearlyv  and  every  year,  and  id  like  proportion  for  any  leaser  time  than  a  year,  sbparatk 
fiw  and  towards  the  support  and  maiatenance  of  the  said  I.  J.  by  four  equal  hahce. 
quarteriy  payments,  the  first  payment  thereof  to  commence  from  the  day  and 
year  aforesaid  ;  and  the  said  defendant  did  thereby  covenant,  promise  and 
agree,  to  and  with  the  said  pfaantiff,  his  executors,  administrators,  and  assigns, 
that  he  the  said  defendant,  his  executors  and  administrators,  should  and  would, 
daring  such  time  as  she  the  said  I.  J.  should  live  separate  and  apart  from  the 
said  defendant,  pay  unto  the  said  plaintifl^  the  sum  of  jf500  yearly,  and  every 
year,  and  in  like  proportion  for  any  lesser  time  than  a  year,  for  and  toward8|the 
support  and  maintenance  of  the  said  I.  J.  and  that  it  should  and  might  be  law- 
ful for  the  said  I.  J.  at  all  times  thereafter,  at  her  own  free  will  and  pleasure,  te 
live  separate  and  apart  from  the  said  defendant,  as  if  the  said  L  J.  was  sole 
and  unmarried,  free  from  the  power,  command,  restraint,  and  control  of  the 
said  defendant,  at  such  place  and  in  such  manner  as  he  should  think  proper  ; 
and  in  and  by  the  said  indenture  it  was  provided,  that  the  cohabitation  of  the 
said  I.  J.  at  any  time  with  the  said  defendant  should  not  be  considered  as  a 
relinquishment  on  the  part  of  the  said  plaintiff,  and  I.  J.  or  either  of  them,  of 
their  right  to  the  performance  of  the  covenants  and  agreements  on  the  part  of 
the  said  defendant,  his  executors  and  administrators,  therein  contained,  nor  in 
any  respect  prejudice,  annul,  or  make  void  such  covenants  or  agreements,  or 
either  ef  them,  bnt  the  same  should,  notwithstanding  such  cohabitation  at  any 
time,  be  and  remain  in  full  force  and  effect,  any  thing  therein  contained  to  the 
contrary  4n  any  wise  notwithstanding,  as  in  and  by  the  said  indenture,  reference 
being  thereunto  had,  will,  amongst  other  things,  more  fully  and  at  large  appear. 
And  the  said  plaintiff  in  fact  says,  that  afterwards,  and  after  the  making  of  the 

said  indenture,  to  wit,  on  the  -.*-.  of A.  D.  -^*-  the  said  I.  J.  in  the 

said  indenture  mentioned,  did  choose,  and  was  willing,  and  did  actually  live 
separate  from  the  said  defendant,  her  said  husband,  and  for  *a  long  space  of  [  *628  ] 
time,  to  wit,  from  thence  hitherto  hath  continued,  and  still  doth  continue,  to  live 
separate  and  apart  from  the  said  defendant,  her  said  husband,  to  wit,  at,  6lc* 
(venu9)  aforesaid,  and  although,  from  the  time  of  making  the  said  indenture 
hitherto,  the  said  plaintiff  hath,  d&c. — [Plaintiff  ^$  general  perfomumce  of  tiu 
fiid«ntor«.]— -The  protesting,  ^LC.^^[DefendanP$  general  noti-per/bniMmes*]— - 
The  said  plaintiff  in  fiict  saith  that,  d&c— [<Sto<e  the  arrear,  and  general  cots* 
ekuum^  ae  in  declaraiMn  in  covenant  fwr  rent,  poetf  551.] 

BY   OWVVK 

AAAirar 


IV.   OH   CHARTER-PARTIBS.  Bjcmntt 


^  fraght«r,«i 

For  that  whereas  heretofore,  to  wit,  on,  d&c.  at,  &c.  {venue)  by  a  certain  pvtj,  to  re- 
charter-party  of  afireightment,  then  and  there  indented,  made,  and  concluded,  J^St,  tad 

demumige, 
{w)  S«e  other  fbnns  bv  master  or  owner,  S    b  under  seal,  the  declaration  must,  in  f  eneral,  bo   and  dam- 
Went  w.  341, 944, 350, 86S,  365, 358,363, 364, 37t.—    framed  upon  it.  and  sUte  the  terms  of  the  deed,  afes,  for  not 
PI.  A.  324.    For  forms  at  the  suit  of  the  freighter,    See  1  N.  R.  104.— Abbott  on  Sbipmoc,  4th  edit,   loadmg 
see  3  Wentw.  357  ;  and  forms  in  assumpsit,  ante,    185.— 1  M.  &  S.  573.-3  M.  &  8.  308,  when  the  within  laj 
331;  and  in  Debt,  ante,  ^6.    When  the  contract    plaintiff  should  not  sue  on  the  charter^par^,  tee  da7s(f0). 
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BY  owifXH   between  ^e  said  plaintiflf,  by  the  name  and  deacription  of,  dtc  maater  of  f be 
FBKiQRT-   good  brig  or  vesael  called,  6lc.  of  the  burthen  of  — — -  too8(x)  per  regiater,  or 
thereabouts,  then  riding  in  the  river  Thames,  of  the  one  part,  and  the  aatd  de- 
fendant, bj  the  name  and  addition  of,  &c.  merchant,  and  freighter  of  the  said 
vessel,  of  the  other  part,  (one  part  of  which  said  charter-party,  sealed  with  the 
seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid)  it  was  witnessed,  that  the  aaid 
plaintiff,  for  the  considerations  thereinafter  mentioned,  did  thereby  oorenanl, 
[  *529  1  ^promise  and  agree,  to  and  with  the  said  defendant,  his  executors^,  administra- 
tors, and  assigns,  that  the  said  vessel  being  tight,  staunch,  and  strong,  &e. 
Reference      [hwe  8el  otU  the  charier-party  verbatim^  in  Ihe  proper  ienee,]  as  by  the  said 
party?^^'^    charter-party,  reference  being  thereunto  had,  will,  amongst  other  things,  more 
Shipbeins     i^^^^J  &nd  at  large  appear,  to  wit,  at,  &c.  {vemu)  aforesaid.    And  the  said 
^wT Vc-'   plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on,  &c.  the  said  vessel  being  thea 
ceiYes  cargo,  and  there  tight,  staunch,  and  strong,  and  every  way  properly  fitted  and  manned 
rives  and  de-  for  the  voyage  in  the  said  charter-party  mentioned,  the  said  master  did  then  and 
wMdcareo.   ^^®  tske^  load,  and  receive,  on  board  of  the  said  vessel,  a  full  and  complete  cargo 
of  lawful  goods,  which,  having  received,  and  being  despatched,  did  then  and 
there,  wind  and  weather  permitting,  immediately  set  sail  and  proceed  to  the 
iaiand  of  Heligoland,  where,  being  afterwards,  to  wit,  oUt  &c.  arrived,  did  then 
and  there  make  a  right  and  true  delivery  of  the  whole  of  the  said  cargo  to 
the  agents  or  assigns  of  the  said  freighter,  agreeably  to  bills  of  ladti^  that  were 
Ship  takes     signed  for  the  same,  to  wit,  at,  d^c.  (venue)  aforesaid,  which  cargo  being  then 
ward  cargo,  and  there  so  delivered,  the  said  master  of  the  said  vessel  did  afterwards,  to  wit, 
^iTera*^   on,  d&c.  take  on  board  the  said  vessel  another  full  and  complete  cargo  of  lawful 
«un«*  goods,  not  exceeding  what  she  could  reasonably  carry  and  stow,  and  being  so 

laden  and  despatched  as  last  aforesaid,  the  said  vessel  did  afterwards,  to  wit,  on, 
d£c.  set  sail  and  proceed  direct  from  thence  to  London,  where,  being  after- 
wards, to  wit,  on,  &c.  arrived,  she  did  then  and  there  make  a  right  and  true 
delivery  of  the  whole  of  the  said  homeward  cargo  to  the  said  defendant  or  his 
agents,  agreeably  to  bills  of  lading  that  were  signed  for  the  same,  and  so  end- 
Notioe  to      ^  ^  ^^  voyage,  according  to  the  form  and  effect  of  the  aforesaid  charter- 
defendant,     party,  to  wit,  at,  d&c.  {venue)  aforesaid,'  of  which  said  several  premises  the  said 
Mrferawnce  ^^'^D^l'^^  ^^^  and  there  had  notice.     And  although  the  said  plaintiff  hath  ai- 
^  plaintiff,   ways,  sinco  the  making  of  the  said  charter-party,  well  and  truly  performed,  fui» 
filled,  and  kept,  all  things  in  the  said  charter-party  contained  on  his  part  and 
behalf  to  be  performed,  fulfilled,  and  kept,  to  wil,  at,  d&c*  (venue)  aforesaid  ; 
Fkst  breach,  yet  protesting  that  the  said  defendant  hath  not  performed,  fulfilled,  or  kept  any 
pittfl^ki  due  ^ht'^g  therein  contained  on  his  part  and  behalf  to  be  performed,  fulfilled,  and 
^^^.     kept,  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  would 

day*.  ^ 

3  Chit.  Com.  Law,  430. — 2  Chit.  Rep.  670. — 4  ^  See  a  form  of  deelaration  ajgaiost  masler  oi 

Camp.  181. — IS  East,  179. — 2  Campb.  616. — 6  J.  a  ship  fer  not  sailing  in  baUast  direct  to  a  named 

B.  Moore,  415, 426.    As  to  the  demurrage,  see  pori,  out  improperiy  making  an  intermediate  toj* 

Abbott,  196.—^  Chit.  Com.  Law,  426,  ante,  64.  age  for  his  own  purposes,  .Andrews  v.  Adams,  I 

When  not  recoverable,  as  in  case  of  hostile  occu-  Bing.  N.  C.  29.  ^ 

nation  of  the  Dort  to  which  the  ship  is  bound.    10  (x)  The  owner  may  give  eridence  of  actual  bar> 

East,  626.— o  Chit.  Com.  Law,  429.— As  to  what  then,  and  is  not  restncted  to  the  precise  bortfaea 

.  is  a  condition  precedent  in  a  charter-party,  and  mentioned  in  charter-party,  if  there  is  no  fraud.— 

what  need  not  be  averred,  see  4  East,  477. — 2  2  Stark.  2,  462. 
Chit.  Rep.  705.— a  Chit.  Com.  Law,  391. 
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•end,  or  caxwe  to  he  seaU  alongside  of  the  said  vesael  in  the  river  Thames,  ^J/^^*^ 
such  goods  as  he  thought  proper  to  ship,  *and  receive  the  same  from  alongside   raxisHTr 
of  her  at  Heligoland,  and  send  alongside  of  her  at  Heligoland  such  goods  as  he 
thought  fit,  and  receive  the  same  from  alongside  of  her  at  London,  within  the 
time  limited  fur  those  purposes,  and  days  of  demurrage  in  the  said  charter-paijtjr 
mentioned,  but  wholly  refused  and  neglected  so  to  do,  and,  on  the  contrary 
thereof,  kept  and  detained  (he  said  vessel  for  a  much  longer  space  of  time^  to 
wit,  the. space  often  days,  over  and  above  the  time  limited  for  the  purpose  last 
•foresaid,  and  the  days  of  demurrage  as  aforesaid,  contrary  to  the  form  and  e^ 
feet  of  (he  said  charter-party^  and  of  the  covenant  of  the  said  defendant  so  made 
as  aforesaid,  to  wit,  at,  d&c.  {venue)  aforesaid.     And  the  said  plaintiff  fuEther  ffoQ.p^.. 
saith,  that  on  delivery  of  the  said  homeward  cargo  at  London  as  aforesaid,  to  7^^.°^^ 
wit,  on,  &rC.  at,  t/Lc.  {vtnue)  aforesaid,  a  large  sum  of  money,  to  wit,  as  well  the  bills  of  e^ 
sum  of  £ —  in  the  said  charter-party  mentioned,  as  another  sum  of  money^  to  ™*"S«- 
«vit,  the  sum  of  <£ —  being  £5  perjcentum  on  the  amount  of  the  freight  aforesaid, 
k)  heu  of  port  cbsM'ges,  and  two  guineas  hat  money  to  the  master,,  amounting  i^ 
ithe  whole  to  a  large  sum  of  money,  to  wit,  the  sum  or£ —  became  and  wasjcl^e 
and^'  payable  from  the  said  defendant  to  the  said  plaintiff,  according  to  the  form 
and  effect  of  the  said  charter-party,  and  of  the  said  coyeuant  of  the  said  defendant^ 
so  by  him  made  as  aforesaid,  yet  &e  said  defendant  did  not  nor  would  (although 
«fleB  requested  so  to  do)  pay  to  the  said  plaintiff  the  said  sum  of  money  last- 
mentioned,  in  manner  directed  by  the  said  charter-party,  to  wit,  the  sum  of  j^— r 
lieing  oue-halfin  money,  or  any  part  thereof,  on  the  delivery  of  the  homeward* 
t>ound  cargo  at  London  as  aforesaid,  or  before  or  since,  nor  did  or  would  pay  the 
other  half,  or  any  part  thereof,  by  the  said  defendanf  s  accepted  bill,  payable  m 
London  aforesaid,  at  two  months  afler  the  date  of  the  said  delivery  of  the  said 
homeward  cargo,  or  otherwise  however,  but  wholly  refused  and  neglected  so  to  do^ 
^contrary  totthe  form  and  .effect  of  the  said  charter-party,  and  of  the  said  covenant 
of  the  said  defendant,  so  made  as  aforesaid,  and  the  said  sum  of  £ —  is  still  in 
arrear  and  unpaid.     And  the  said  plaintiff  further  saith*  that  the  said  defendant  did  J^ 

4ceep  the  said  vessel  on  demurrage  -during  .divers,  .to  wit, daya(y)  over  and  pajment  of 

above  the  said  lay  days  in  the  said  charter-party  mentioned  ;  yet  the  *said  de-  i  ^™  531  ^'i 

fepdant  did  not  nor  would  (although  often  requested)  pay  for  the  said ilays  '  ^ 

to  the  said  plaintiff,  the  said  sum  of  £ —  per  day,  day  by  day,  as  the  same  be* 
.«anie  due  and  payable,  according  to  the  tenor  and  effect  of  the  said  charter- 
4iarty,  but  wholly  Fefused  so  to  do ;  and  the  sum  of  ;fi —  for  the  said  last-meiir 
tioned days,  at  and  afler  the  rate  aforesaid,  became  and  'Was  due  and  ow- 
ing from  4ie  said  defendant  to  the  said  plaintiff,  and  still  is  in  c^rrear  and  ua* 
fmid,  contrary  to  the  form  and  efiect  of  the  said  charter-party,  and  of  the  said 
.•covenant  of  the  said  defendant,  so  by  him  made  as  aforesaid,  to  wit,  at,  &c. 
aforesaid.  And  so  the  said  plaintiff  in  fact  saith. — [Common  conehsion  in  eor 
penanU  as  ante j  519.1 

For  that  whereas,  heretofore,  to  ^wi^  on,^c.  at,  &<;.  (venue)  by  a  certain  TnalUcef^ir 

.charterf-party  of  affreightment,  then  and  there  indented,  made,  concluded,  and  fn  lay  da^ii 

^  and  noftr ' 
(y)  As  10  iho  construction  of  the  word  "  days,"  Me  S  Chit.  Com.  Xiaw,  4S6. 

Vof..  .11.  A? 
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YaAHi^*  fully  agreed  upon  between  the  said  plaintifiv  (by  the  name  and  addition  of,  &c« 
PHsiaRT-  of  the  one  part,  and  the  said  defendant,  (by  the  style,  firnif  and  addition  of,d6c.) 
M  me'  of  ^^  ^^®  other  part,  (one  part  of  which  eaid  charter-party,  sealed  with  the  seal  of 
pilotage.  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court,  the  date  where- 
of is  the  same  day  and  year  aforesaid,  it  was  witnessed,  that  the  said  plaintiff, 
for  the  considerations  therein  and  hereinafter  mentioned,  had  granted,  &c. 
[^Hwe  »et  out  the  charier»party.]'^Aa  by  the  said  charter-party  of  afireightment 
(reference  being  thereunto  had)  will  {amongst  other  things)  more  fully  and  at 
large  appear.  And  the  aaid  plaintiff  in  fact  saith,  that  after  the  making  of  the 
said  charter-party  of  affreightment,  and  before  the  said  20th  day  of  June,  in 
the  year  aforesaid,  to  wit,  on,  d&c.  the  said  brigantine  being  tight,  staunch,  and 
strong,  and  well  and  sufficiently  manned,  victualled,  tackled,  and  provided  with 
all  things  necessary  and  proper  for  the  said  vessel,  for  her  said  intended  voy- 
age, did  set  sail  and  depart  from  the  river  Thames  aforesaid,  and  proceed  di- 
rect to  the  town  of  Riga  aforesaid,  and  afterwards,  to  wit,  on,  &c.  did  arrive  at 
the  said  town  of  Riga,  and  was  then  and  there  ready  to  take  on  board  and  load 
from  the  factors  or  assigns  of  the  said  defendant,  the  said  1000  quarters  of 
wheat,  in  bulk,  separate  from  the  other  part  of  the  cargo,  according  to  the  form 
and  effect  of  the  said  charter-party  of  affreightment  in  that  behalf;  and  the  said 
master  did  then  and  there  give  notice  thereof  to  the  correspondents  of  the  said 
I  *^^  J  defendant,  and  for  the  purpose  of  ^loading  the  said  1000  quarters  of  wheat,  at 
Riga  aforesaid,  the  said  brigantine  did  stay  and  lie  there  the  aforesaid  thirty- 
five  running  days(t),  commencing  the  next  day  following  that  on  which  the  said 
master  did  so  give  notice  to  the  correspondents  of  the  said  defendant  as  afore^ 
said,  and  was,  during  all  that  time,  there  ready  to  take  on  board  and  load,  from 
the  factors  or  assigns  of  the  said  defendant,  the  said  1000  quarters  of  wheat,  in 
bulk,  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  of  all  which  premises  the 
said  defendant  there  had  notice  ;  and  although  the  said  plaintiff  hath  always* 
from  the  time  of  making  the  said  charter-party  of  affreightment,  hitherto  well 
and  truly  performed,  d&c. — [General  performance  by  plaintiffs  and  non-perform» 
ance  by  defendant  of  the  charter'parlys  ae  an/e,  529.] — The  said  plaintiff  saitb« 
that  the  said  defendant  (although  often  requested  so  to  do)  did  not  nor  wouldt 
within  the  said  space  of  thirty- five  running  days,  or  at  any  time  afterwards, 
load,  or  cause  to  be  loaded,  the  said  1000  quarters  of  wheat  on  board  the  said 
brigantine,  at  the  town  of  Riga  aforesaid,  but  wholly  neglected  and  refused .  so 
to  do,  and  therein  failed  and  made  default,  contrary  to  the  form  and  effect  of 
the  said  charter-party,  and  of  the  said  covenant  of  the  said  defendant  by  hira 
in  that  behalf  made  as  aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  the 
pilotage  and  port-charges  in  the  said  charter-party  of  affreightment  mentioned, 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  J£ —  of  like  lawful  mo- 
ney, whereof  the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  [venue)  had 
notice ;  nevertheless  the  said  defendant  (although  often  requested  so  to  do)  hath 
not  paid  or  caused  to  be  paid  to  the  said  master  or  his  order,  two-thirds  of  the 
said  pilotage  and  port-charges,  or  any  part  thereof,  but  hath  hitherto  wholly  neg- 

(x)  When  the  word  "days,*  is  used  ak>ne,  it  is    Ai>bolt,  4th  edit.  194.      See  5  Chit.  Com.  Law, 
stkid  to  mean  workine  days  by  t)ie  custom  of  mor-    426. 
phants  in  London.    3  Esp.  Ni.  Pri.  (Das.  ISl.— 
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focled  and  refused  so  to  do,  and  therein  failed  and  made  default,  and  the  same    "f  J>.Y™ 
and  e?ery  part  thereof  still  remains  due  and  unpaid  to  the  said  plaintiff,  contra-    rRcioRT- 
fy  to  the  form  and  effect  of  the  said  charter-party  of  afireightment,  and  of  the 
said  covenant  of  the  said  defendant  by  him  in  that  behalf  made  as  aforesaid, 
to  wit,  at,  &c.  {venue)  aforesaid,  and  so  the  said  plaintiff  in  fact  saitb,  &c.-* 
[Conclude  as  ante^  519.] 

*For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  cer-  [  *533  ] 
tain  charter-party  of  affreightment  then  and  there  made,  concluded,  and  fully  fr^htw 
agreed  upon  between  the  said  defendant  (by  the  name,  addition,  and  descrip-  ^1^^^ 
tion  of,  d&c.)  sole  owner  of  the  good  ship  or  vessel  called,  &c.  and  of  the  ship  on  & 

burthen  of »  tons  or  thereabouts,  (of  which  £.  F.  was  master)  of  the  one  ty,  itating 

part,  and  the  said  plaintiff  (by  the  name  and  addition  of,  &c.)  of  the  other  ^^!^^J^  of 
part,  (one  part  of  which  sdid  charter-party  of  affreightment,  sealed  with  the  seal  ^*  ^^^ 
of  the  said  defendant  the  said  plaintiff  now  brings  here  into  court,  the  date  breaeii  as  to 
whereof  is  the  same  day  and  year  aforesaid,)  it  was  witnessed,  (amongst  other  ^ciaTdiini- 
things)  that  the  said  defendant,  for  the  considerations  thereinafter  mentioned,  had  H^^h 
granted,  and  to  freight  letten,  and  by  the  said  charter-party  did  grant,  and  to 
freight  let,  unto  the  said  plaintiff,  his  executors,  administrators,  and  assigns, 
all  that  the  said  ship  or  vessel,  and  the  whole  use  and  benefit  of  the  tonnage, 
stowage,  and  burthen  thereof,  with  the  use  of  her  boats  and  appurtenances, 
(the  master  and  mariners'  customary  privileges  of  the  cabin,  gun-decks,  and 
steerage  only  excepted.)     And  the  said  plaintiff  had  accordingly  hired  the  same 
for  the  voyage  therein  and  hereinafter  mentioned,  and  therefore  the  said  de- 
fendant did  thereby,  for  himself,  his  executors  and  administrators,  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  plaintiff,  his  executors,  administrators,  and 
assigns,  (amongst  other  things)  that  the  said  ship  should  be  made  ready  and 
provided  in  all  respects  for  such  a  voyage  ;  that  the  said  ship's  crew  should  con- 
sist of men  and  boys,  exclusive  of  the  master ;  and  that  she  should  be  got 

about  to  the  port  of,  &c.  as  soon  as  possible,  where  the  master  thereof  should 
take  into  and  on  board  of  her,  alPsuch  goods,  wares,  and  merchandize,  not  ex- 
ceeding her  burthen,  as  the  said  plaintiff,  his  factors  or  agents  should  think  fit  to 
load  or  tender  to  be  put  on  board  thereof,  (contraband  goods  only  excepted)  and 
should  therewith,  with  all  possible  despatch,  without  convoy  proceed  with  her  out- 
wards to  the  port  of,  &c.  aforesaid,  to,  ds^c.  and  from  thence  to  -^—  and  should 
then  discharge  and  deliver  the  same  to  such  person  or  persons  as  the  said  plain- 
tiff, his  factors  or  agents  should  direct ;  which  done,  the  said  charter-party 
should  be  considered  to  *be  performed  ;  as  by  the  said  charter-party,  reference  [  *534  1 
being  thereunto  had,  will,  amongst  other  things,  more  fully  and  at  large  appear. 
And  the  said  plaintiff  in  fact  saith,  that  after  the  making  of  the  said  charter-party, 
to  wit,  on,  &c.  the  said^ship  or  vessel,  called,  &c.  in  the  said  charter-party  men- 
tioned, had  been  and  was  arrived  at,  &c.  {venue)  aforesaid,  and  that  the  snid  £^. 
F.  so  being  master  thereof,  did  then  and  there  take  into  and  on  board  of  the 
said  ship  or  vessel,  of  and  from  the  said  plaintiff,  a  certain  cargo  of  goods,  wares, 
and  merchandize,  to  be  carried  and  conveyed  therein,  from,  Slc.  aforesaid,  to, 

(a)  S«e  other  Drecedents  referred  to,  ante,  528,    case  wbere  there  haif  been  a  diartvr'piw^i  set  6 
note.— Ilow  far  freighter  may  sue  in  action  on  the    J.  B.  Moore,  415,  425. 
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^  iScc.  aforesaid.  And  tbe  said  plaintiff  further  eaith,  that  the  said  E.  ]f  •  so  hein^ 
AOAiiitT  master  of  the  said  ship  or  yessel  as  aforesaid,  was  then  and  there,  to  wit,  od# 
'"**  &c.  at,  &c.  (venue)  ordered  and  directed  by  the  said  plaintiff  to  proceed  ac^ 
dordiogly  with  the  said  ship  or  vessel  and  the  said  cargo  on  board  thereof,  from, 
&c.  aforesaid,  to,  &c.  aforesaid,  and  there,  to  wit,  atf  &c.  (ventu)  aforesaid, 
to  land  the  said  cargo^  and  to  take  another  cargo  on  board  of  the  said  ship  or 
tessel,  that  is  to  say,  to  receive  wines  on  board  thereof,  to  the  address  of  the 
toid  plaintiff  and  divers  other  persons  ;  and  that  when  the  said  £.  F.  should  have 
Completed  his  loading  at,  d&c.  (venue)  aforesaid^  he  was  to  proceed  from  thence 

to in  the  West  Indies^  and  there,  to  wit,  at,  d&c.  to  deliver  to  certain  persons 

there.  Carrying  on  trade  and  commerce,  by  and  under  the  name,  style,  and 
firm  of,  &c.  all  the  goods  to  the  address  of  the  said  plaintiff,  and  also  his,-  the 
said  E.  F.'s  bills  of  lading,  that  they  might  receive  the  freight  there.*  And  the 
•aid  plaintiff  further  saith,  that  the  said  E.  F.  master  of  the  ship  or  vessel  as 
aforesaid,  and  having  received  the  orders  and  directions  aforesaid,  aflerwards,  to 
wit,  on,  &c.  set  sail  and  proceeded  accordingly  with  the  said  ship  or  vessel,  and 
the  said  cargo  on  board  thereof,  from  the  port  of,  &c.  aforesaid,  to,&.c.  aforesaid, 
^  and  afterwards,  to  wit,  on,  &c.  arrived  at,  4&c.  (venue)  aforesaid^  and  there  landed 
the  said  first-mentioned  cargo,  except  a  certain  box  of  muslins,  part  thereof, 
and  that  the  said  £.  F.  so  being  master  of  the  said  ship  or  vessel  as  aforesaid^ 
did  there  take  and  receive  on  board  thereof^  divers,  to  wit,  -^  pipes  of  winCf 
being  part  of  the  Cargo  which  he  was  so  ordered  and  directed  to  take  on  board  of 
the  said  ship  as  aforesaid  ;  and  that  the  residue  of  the  said  last-mentioned  cargo« 

consisting  of  divers,  to  wit^ pipes  of  wine,  to  the  address  of  the  said  plata^ 

tiff)  and  divers^  to  wit, pipes  of  wine,  to  the  address  of  divers  other  persons, 

I  *535  1  were  then  ready  *and  intended  to  be  loaded  in  and  on  board  of  the  said  ship  or 
vessel  to  be  carried  and  conveyed  therein,  from^  d&c.  aforesaid^  to,  &c.  aforesaid^ 
t>ursuaht  to  the  orders  and  directions  aforesaid,  whereof  the  said  £•  F.  then 
had  notice  ;  but  that  aflerwards,  and  before  the  said  £.  F.  could  receive  or  take 
the  said  residue  of  the  said  last-mentioned  cargo,  in  and  on  board  of  the  said  ship 
br  vessel,  for  the  purpose  aforesaid,  to  wit,  on,  &c.  the  said  ship  or  vessel  wasi 
by  the  violence  of  the  winds,  and  stormy  and  tempestuous  weather,  forced  and 

obliged  to,  and  did  depart  from  and  out  of  the  harbor  of aforesaid,  with-* 

but  receiving  or  taking  the  said  residue  of  the  said  last-mentioned  cargo  on  board 
thereof;  and  although  the  said  E.  F.  so  being  master  of  the  said  ship  or  vessel 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  did  return  with  the  said  ship  or  vessel 
hear  to  — *-^  aforesaid,  and  could  and  mighty  and  ought  to  have  returned  there- 
with, into  the  said  harbor  of and  to  have  there  received  and  taken  on 

board  thereof^  the  said  residue  of  the  said  last -mentioned  cargo,  and  to  have 
t>roceeded  with  the  said  last-mentioned  cargo  from^  &o.  aforesaid^  to,  d&c.  afore* 
said,  pursuant  to  the  orders  and  directions  aforesaid ;  ^nd  although  the  said 
plaintiff  hath  always  from  the  time  of  the  making  of  the  said  charter-party  of  af- 
freightment, hitherto  well  and  truly  performed,  fulfilled^  and  kept,  all  things  there- 
in contained  od  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept^  accord- 
ing to  the  tenor  add  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  (ve- 
hue)  aforesaid,  yet  protesting  that  the  said  defendant  hath  not  performed,  fulfill- 
fid)  or  kept  any  thing  in  the  said  charter-party  of  affreightment  contained^  on  his 
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fiart  arid  behalf  to  be  performed,  fulfilledf  and  kept,  according  to  thd  tenor  and 
effect,  true  intent  and  meaning  thereof,  the  said  plaintiflf  in  fact  saith,  that  the  aoautst 
said  £.  F.  so  being  master  of  the  said  ship  or  vessel  as  aforesaid,  did  not 
nor  would  (although  oflen  requested  so  to  do)  return  with  the  said  ship  or  ves- 
sel into  the  harbor  of,  &c.  aforesaid,  and  there  receive  and  take  on  board 
the  said  ship  or  vessel,  the  said  residue  of  the  said  last-mentioned  cargo,  and 
proceed  therewith  from,  &c.  aforesaid,  to,  &c.  aforesaid,  pursuant  to  the  orders 
and  directions  aforesaid,  but  wholly  neglected  and  refused  so  to  do  ;  and  on 
the  contrary  thereof,  he  the  said  E.  1?,  so  being  master  of  the  said  ship  or  ves- 
sel as  aforesaid,  afterwards,  to  wit,  on,  d&c.  wrongfully  set  sail  and  proceeded 
with  the  said  ship  or  vessel  from,  &c.  aforesaid,  without  receiving  or  taking, 
nor  did,  nor  would  he  ^receive  or  take  on  board  thereof,  the  said  residue  of  the  [  *636  ] 
said  last-mentioned  cargo,  but  wholly  refused  and  neglected  so  to  do,  contrary 
to  the  form  and  effect  of  the  said  charter-party ^f  affreightment,  and  of  the  said 
covenant  of  the  said  defendant  so  by  him  in  that  behalf  made  as  aforesaid,  to 
wit,  at,  dtc.  {venue)  aforesaid,  whereby  the  said  plaintiff  not  only  lost  and  was 
deprived  of  divers  great  gains  and  profits,  which  might  and  would  otherwise 
have  arisen  and  accrued  to  him  from  the  said  wines  that  were  so  ready  and  in- 
tended to  be  loaded  on  board  of  the  said  ship  or  vessel  to  the  address  of  him 
the  said  plaintiff  as  aforesaid,  and  was  forced  and  obliged  to  and  did  freight 
another  ship  or  vessel  at  a  great  and  heavy  expense  to  carry  and  convey  the 
said  last- mentioned  wines  from,  &.c.  aforesaid,  to,  &.c.  aforesaid,  but  also 
thereby,  he  the  said  plaintiff  lost  and  was  deprived  of  divers  other  great  gains 
and  profits,  which  might  and  would  otherwise  have  arisen  and  accrued  to  him 
from  the  freight  of  the  said  wines  that  were  so  ready,  and  intended  to  be  loaded 
oti  board  the  said  ship  or  vessel  to  the  address  of  the  said  other  persons,  and 
was  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified, 
to  wit,  at,  &c.  (venue)  aforesaid,  and  so,  &rC. — >[  Usual  conclusion  in  covenant^ 
as  anie^  519.] 

<{  Declaration  for  breach  of  covenant  of  captain  of  ship  to  do  all  acts  essential 
for  comfort  and  convenience  of  passenf^ers^  and  law^  Corbin  v.  Leader,   10 
Bingh.  275.  Y 
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[Commencement  in  covenant  against  the  secretary,  slating  him  to  be  such^  see  ^7  owco- 
ante,  36.] — For  that  whereas,  heretofore,  to  wit,  on,  &Ct  {date  of  policy)  at,  surer 
&Ci  {venue)  by  a  certain  deed  poll  or  policy  of  insurance,  then  and  there  made,  s^r^a^  to 

British  Fire 
office,   upon 
(6)  The  54  Geo.  3.  c.  178.  directs  tho  action    6  T.  R.  710. — 2  Marsh,  on  Insur.  601,  n.  a.    A   a  policy  on 
acainst  this  office  to  bo  against  the  secretary.    For    cciicr&l  form  of  declarations  in  debt  is  ^iven  against  house  and 
oQier  forms  on  policies  on  lou  by  ftre^  see  3    uie  two  public  incorporated  companies,  by  the  6   stock  in 
Wentw.  386,  388,408,410,411.    On  policies  on    Geo.  1.  c.  18.  s.  4.  11  Geo.  1.  c.  30.  s.  43.  and  2   trade  on  loss 
ahipt  (Uid  goodty  see  3  Wentw.  378, 380 ;  and  see    Marsh.  601,  and  see  note,  ante,  178.     See  prece-   by  fire  aider 
forms  in  assumpsit,  ante^  178  to  SCfS.    For  cases    dent  and  cases  collected  in  6  J.  B.  Moore,  199,  the  death 
on  this  head,  and  exceptions  taken  in  favor  of  the    201,  n.    As  to  when  covenant  will  not  lie.  Id.  (6). 

fire-dBces,  s«e  t  Hen.  BUi.  677.— 1  Hen.  Bla«  SM. 


*557 


DECLAnAtlONS   iH   COVENANT, 


AilAINBT 
riHE. 


fteforence 
to  policj. 
Statement 
of  the  pro- 
pocali  re- 
ferred to  in 
the  policy 


and  sealed  with  the  respective  seals  of  G.  D.  and  *E.  F«  directors  of,  and  act- 
ing and  duly  authorized  for  and  on  the  behalf  of  the  society  of  the  British  Fire- 
office,  in  London,  (and  which  said  deed  poll  or  policy,  so  soaled,  the  said 
plaintiffs  now  bring  here  into  court,  bearing  date,  to  wit,  the  same  day  and 
year  aforesaid)  after  reciting  that  the  said  J.  H.  (now  deceased)  by  the  name 
and  description  of  J.  H.  of,  &c.  sugar  refiner,  had  paid  the  sum  of  £ —  to 
the  society  of  the  British  Fire-office,  in  London,  and  had  agreed  to  pay,  or 
cause  to  be  paid,  to  the  said  society,  at  their  said  office,  the  sum  of  £ — ,  on 

the day  of ,  A.  D.     ■     ,  and  the  like  sum  of  £ —  yearly,  on,  &c- 

during  the  continuance  of  the  said  policy,  assuring  from  loss  on  damage  by  fire, 
the  sum  o££ — ,  on  household  goods  and  linen,  wearing  apparel,  printed  books, 
and  plate,  in  his  dwelling-house,  brick-built,  situate,  &c.  and  being  next  to  his 
sugar-house,  but  warranted  not  to  communicate  therewith,  £ — ,  on  his  said 
sugar-house,  only  having  two  pans  therein,  and  £ —  on  stock  in  trade  and 
utensils  therein,  £ — ,  on  utensils  and  stock  in  trade  in  the  mill-house,  and 
rooms  over,  <£— ,  on  utensils  and  stock  in  trade  in  the  stove  at  the  end  of  the 
said  mill-house ;  and  the  three  last-mentioned  adjoined  and  communicated 
brick-built  buildings  were  warranted  to  have  arched  stoves  with  iron  doors, 
and  no  coakels^  except  what  were  in  the  stoves  or  inclosed  in  brick,  and  to 
have  no  metal  pipes  from  the  pan  chimnies ;  it  was  declared  that  the  said  last- 
mentioned  policy  was  to  be  void  in  case  any  Muscovado  or  clayed  sugars 
should  be  dried  in  baskets  in  any  stove  or  stoves  on  the  premises  aforesaid ; 
and  it  was  made  known  by  the  said  last-mentioned  deed  poll  or  policy,  that 
from  the  date  of  the  said  policy  until  the day  of ^  and  so  long  after- 
wards as  the  said  J.  H.  should  duly  pay  or  cause  to  be  paid  the  sum  of  <£ — 
yearly,  at  the  time  and  place  aforesaid,  and  the  directors  of  the  said  society 
for  the  time  being  should  agree  to  accept  the  same,  the  stock  and  fund  of  the 
said  society  should  be  subject  and  liable  to  pay  or  make  good  to  the  said  J.  H. 
his  executors  and  administrators,  all  such  damage  and  loss  which  the  said  J.  H. 
should  suffer  by  fire  happening  to  the  aforesaid  premises,  not  exceeding  the  sum 
of  i£ — ,  in  the  whole,  or  respectively  as  aforesaid  ;  nevertheless  it  was  thereby 
declared,  that  the  said  assurance  was  made  and  granted,  subject  to  the  several 
articles,  stipulations,  and  conditions,  specified  in  the  printed  proposals  of  the  said 
society,  dated  the,  &c.  and  to  two  acts  of  paHiament  of  the  22d  and  37th  Geo. 
3.  charging  a  duty  on  property  assured  against  loss  by  fire,  which  duty  the  said 
society  had  received  to  the day  of         >,  as  by  the  said  deed  poll  or  po- 


licy of  assurance,  reference  being  thereunto  had,  will  more  fully  appear ;  and 
the  said  plaintiff  in  fact  says,  that  the  said  printed  proposals,  in  and  by  the 
said  deed  poll  or  policy  of  assurance  mentioned  and  alluded  to,  are  as  follow, 
that  is  to  say:  common  insurance,  articles  1,  buildings,  the  whole  external 
walls,  &c. — [Here  insert  suck  parU  of  the  arUcle$  and  condiiions  mentioned 
in  the  printed  proposals^  as  constitute  a  condition  precedent^  verbatim.]  And 
the  said  plaintlfis  in  fact  further  say,  that  the  said  J.  H.  in  his  life-time,  at 
the  time  of  making  the  said  policy  of  insurance,  and  from  thence  until  the 
[  *5d8  ]  death  of  him  the  said  *J.  H.  hereinafler  mentioned,  was  interested  in  the  said 


Interest  of 
the  insurer 


i 


(c)  As  to  the  necessity  for  stating  these,  see  3  Bingh.  315. 
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insured  premises,  goods,  chattels,  utensils,  stock  in  trade,  and  other  effects,  in    ^^^^■"''i'  « 
the  said  policy  of  insurance  mentioned,  and  thereby  intended  to  be  insured 
to  a  large  amount,  to  wit,  to  the  amount  of  £ — ,  to  wit,  at,  &rC.  {vtnut)  afore- 
said,  and  remained  and  continued  so  interested   therein,  from   the  making 
of  the  said  deed  or  policy  of  insurance,  until  the  death  of  the  said  J.  H.  here- 
inaAer  mentioned ;  and  that  the  said  J.  H.  being  so  interested  in  the  said  in- 
sured premises,  goods,  chattels,  utensils,  stock  in  trade,  and  other  effects,  after 
the  making  the  said'policy  of  insurance,  to  wit,  on,  &rC.  (day  of  death  or  ahoui 
it)  died  so  interested  therein,  to  wit,  at,  &lc.  (ventie)  aforesaid,  having  first  1]^T\ 
duly  made  and  published  his  last  will  and  testament^  in  writing,  whereby  he  of  inturer. 
constituted  and  appointed  the  said  plainti£&  executors  thereof ;  and  the  said  pi^mtifik 
plaintiffs  further  in  fact  say,  thai  after  the  decease  of  the  said  J.  U.  to  wit,  on,  "^^^  ^^ 
&LC,  the  day  and  year  last  aforesaid,  at,  ^c.  {venue)  aforesaid,  they  the  said 
plaintiffs  duly  proved  the  said  last  will  and  testament  of  the  said  J.  H.  deceas* 
cd,  and  took  upon  themselves  the  burthen  and  execution  thereof,  and  thereby 
and  then  and  there  became,  and  were  possessed  of  and  interested  in  the  premi- 
ses, goods,  chattels,  utensils,  stock  in  trade,  and  effects,  so  insured  as  afore- 
said, as  the  personal  representatives  of  the  said  J.  H,  deceased ;  and  being  so  Indorsement 
possessed  thereof  and  interested  therein,  the  interest  in  the  said  policy  was  ^oSSflS'^  ^ 
afterwards,  by  a  certain  memorandum  or  indorsement,  duly  made  on  the  said  "*^  ^* 

'  ^  '  '        •'  come  m- 

deed  or  policy  of  insurance,  on,  &c.  duly  declared  to  have  become  the  pro-  terestAd, 
perty(c{)  of  the  said  plaintiffs,  as  the  personal  representatives  of  the  said  J.  H. 
deceased,  as  by  the  said  deed  poll  or  policy  of  insurance,  with  the  said  indorse- 
ment thereon,  reference  being  thereunto  had,  will  more  fully  appear ;  and  the 
said  plaintiffs  further  say,  that  they  the  said  plaintiffs,  after  the  decease  of  the 
Baid  J.  H.  and  after  the  making  of  the  said  indorsement  on  the  said  policy  as 
aforesaid,  and  from  thence  until  the  loss  and  damage  hereafter  mentioned,  were 
interested  in  the  said  insured  premises,  goods,  chattels,  utensils,  stock  in  trade* 
and  effects,  in  the  said  policy  mentioned,  and  thereby  intended  to  be  insured,  to 
a  large  amount,  to  wit,  to  the  amount  of  £ — ,  to  wit,  at  d&c.  {venue)  and  that  ^ 

die  said  household  goods,  linen,  wearing  apparel,  printed  books,  and  plate,  in 
the  said  ^dwelling-house  and  the  said  sugar-house,  and  pans,  stock  in  trade,  [  *539  1 
and  ujtensils  therein,  and  the  said  utensils  and  stock  in  trade  in  the  said  mill- 
bouse  and  rooms  over,  and  the  said  utensils  and  stock  in  trade  in  the  said  stove 
at  the  end  of  the  said  mill-house  in  the  said  deed  or  policy  mentioned,  after* 
wards,  to  wit,  on,  &/C.  {day  of  fire  or  about  it)  to  wit,  at«  &.c>  {venue)  afore- 
said, were  burnt  down  and  consumed  and  destroyed  by  fire,  which  did  not  hap* 
pen  by  invasion,  foreign  enemy,  riot,  tumult,  civil  commotion,  or  any  mili- 
tary or  usurped  power,  whereby  the  said  plaintiffs  then  and  there  sustained  da^ 
mage  and  loss  to  a  large  amount,  to  wit,  to  the  amount  of  the  said  sum  of  ^ — ^i 
so  assured  on  the  said  premises,  goods,  chattels,  utensils,  stock  in  trade,  and  ef- 
fects^  so  burnt  and  consumed  ;  and  the  said  plaintiffs  further  say,  that  the  The  premi- 
said  premises,   buildings,  goods,  chattels,   utensils,  stock  in  trade,  and  ef*  suredatany 
fects,  in  the  said  deed  or  policy  mentioned,  at  the  time  of  making  the  said  deed,  e!!!^^^^^^^* 

(d}  This  is  a  stipulation  in  the  printed  proposals    2  Marsh.  696.    The  plaintiff  would,  as  executor, 
4>r  ail  the  insurance  offices.    But,  strictly,  as  a  po-    have  the  interest, 
jicy  is  a  ehote  in  action^  it  is  not  assignable.    See 
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AOAivsT    were  not,  nor  at  any  time  since,  have  *been  inaured  in  any  other  office,  ex- 
•cept  the  said  building  of  the  said  sugar-house,  to  the  amount  of  £^^ ;  and 
the  said  utensils  and  stock jn  trade,  to  the  amount  of  £ — ^  in  the  Imperial  Fire- 
office,  by  virtue  of  a  certain  policy  of  insurance  made,  heretofore,  to  wit*  on,  &e. 
DofendantB   to  wit,  at,  Slc.  {vtnue)  aforesaid  ;  and  the  said  plaintiffs  further  say,  that  ader- 
waive  per-     ^ards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  6lc,  (venue)  aforesaid,  the 
second  con-   said  C.  D.  and  £.  F.  and  the  said  society  wholly  waived,  relinquished,  released, 
iuon(e}.       ^^^  discharged  the  said  plaintiffs  from  the  observance  and  the  performance  of  the 
Averments    gaid  second  condition  of  the  said  insurance ;  and  the  said  plaintiffs  in  fact  farther 
ty^Bured^  say,  that  the  said  premises,  buildings  goods,  chattels,  utensils,  stock  in  trade 
deacribcHi.     ^"^^  effects,  in  the  said  deed,  or  policy  mentioned,  were  duly  described,  and  not 
otherwise  than  they  really  were,  or  so  ad  to  cause  the  said  insurance  to  be  effect- 
Plaintifis       ^^  upon  a  lower  premium  than  ought  to  have  been ;  and  that  the  said  plaintiflb 

fnoss,  and    did  forthwith,  a(\er  the  loss  and  damage,  to  wit,  on  the day  of afore* 

lSwSl)f°  said,  at,  &c.  (tjeuwe)  aforesaid,  give  notice  thereof  to  the  said  society,  at  the 
loss  and        g^|^  British  Fire-office,  in  London  ;  and  also  as  soon  afler  as  possible,  to  wit, 
on,  &c.  at,  dirC.  {^enut)  aforesaid,  did  deliver  in  an  account,  stating  the  particu- 
lars of  such  loss  on  their  oath,  and  were  ready  and  willing  to  prove  the  same 
by  the  production  of  their  books,  and  such  other  documents  and  vouchers  as  the 
said  board  of  directors  should  reasonably  require,  and  did  af\firwards«  and  with«- 
r  *640  1  ^^  ^^  space  of  *three  months  next  ai\er  such  loss  and  damage,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  {yenxu)  aforesaid,  claim,  of  and  from  the 
Premium      gaid  society,  the  amount  of  such  loss  and  damage  ;  and  the  said  plaintiffs  further 
in  fact  say,  that  the  premium  or  sums  of  money,  and  duty  in  the  said  deed  or 
policy  of  assurance  mentioned,  wene,  from  the  time  of  making  this  deed  and 
policy,  until  the  time  of  the  loss  hereinbefore  mentioned,  duly  paid  to,  and  ac- 
cepted by  the  said  society,  at  the  time  and  place,  and  in  manner  and  form  in 
the  said  deed  or  policy  in  that  behalf  mentioned ;  and  thai  the  said  deed  or 
policy*  at  the  time  of  the  said  loss,  was  and  remained  in  full  force,  to  wit,  at,  &c» 
piher  Avev-  (vetitie)  aforesaid ;  and  the  said  plaintiffs  in  fact  further  say,  that  the  said  dwell- 
^''^^*         ing-house  in  the  said  last-mentioned  deed  or  policy  of  assurance  mentioned* 
did  not,  at  any  time  whilst  the  said  deed  or  policy  remained  in  force,  commu- 
nicate with  the  said  sugar-house  and  street ;  the  said  sugar-house,  during  thft 
.time,  had  only  two  pans  therein;  and  that  no*  Muscovado  or  clayed  sugars 
«were,  during  that  time,  dried  in  baskets  in  any  sitove  or  stoves  on  the  said  pre- 
mises ;  and  the  said  plaintiffs  in  fact  further  say,  that  the  said  three  buildings 
in  the  said  deed  or  policy  last-mentioned,  at  the  time  of  the  making  thereof 
and  while  the  same  continued  in  force,  had  arched  stoves  with  iron  doors,  to 
wit,  at,  (S&c.  (venue)  aforesaid*  and  had  no  coakels,  except  what  were,  at  the 
time  of  the  ifaaking  of  the  deed  or  policy,  in  the  said  stoves*  or  inclosed  ia 
*eBwd^'  -  ^"*^^' "^"^  ^'^^  metal  pipes  from  the  pan  chimuies ;  and  the  said  plaintiffs  further  i 

formaace.     say,  that  although  they  the  said  plaintiffs  have.,  in  ail  things,  conformed  themr  1 

selves  to  and  observed  all  and  singular  the  said  articles,  stipulations,  condi- 
tions, matters,  and  things,  which,  on  their  part,  were  to  be  observed  and  per- 
formed according  to  the  form  and  effect  of  the  said  deed  or  policy,  and  of  the 

(<)  As  to  a  waiver  by  parol,  see  8  T.B.  280. 
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•aid  proposals  ;  aud  that  although  the  said  stock  and  fund  of  the  said  society  ^^'" 
always,  from  (he  time  of  the  making  of  the  said  deed  or  policy,  hitherto  have 
been,  and  yet  are  sufficient  to  pay  to  the  said  plaintiffs  the  said  damage  and  cietjsuffi.' 
loss  sustained  by  the  said  fire,  to  wit,  at,  6lc.  (venue)  aforesaid  ;  yet  the  said  pi^tig-g*^ 
plaiotifis  further  say,  that  they  have  not,  out  of  the  stock  and  fund  of  the  said  _      . 

oroftcn.  Don*" 

society,  or  in  any  other  manner,  been  paid  or  made  good  their  said  damage  and  payment  of 
loss,  or  any  part  thereof,  but  the  same,  and  every  part  thereof,  are  wholly  un-  i^^^*^^  ^ 
paid  aud  unsatisfied  to  them,  to  wit,  at,  d&c.  {venue)  contrary  to  the  force  and 
efiect  of  the  said  deed  or  policy,  and  of  the  covenant  of  the  said  G.  D.  and  £• 

F.  and  the  said  society,  therein,  in  that  behalf,  made  as  aforesaid,  to  wit,  at,  d&c* 
(venue)  aforesaid  ;  and  so  the  said  plaintiffs  say,  that  the  said  G.  D.  and  £•  F« 

and  the  said  society  (although  *oAen  requested),  to  wit,  at,  &c.  (venue)  afore-  r  «54|   i 
said,  have  not  kept  with  them  the  said  plaintiffs  the  covenant  made  between 
them  and  the  said  J.  H.  deceased,  in  that  behalf  as  aforesaid,  but  that  the  said 

G.  D.  and  £.  F.  and  the  said  society,  have  broken  the  same,  and  to  keep  the 
same  with  the  said  plaintiffs,  have  hitherto  wholly  refused,  and  still  doth  refuse, 
to  the  damage,  &c. 


IX.       ON    FOLICIBS    ON    LIVES.  OV  POLl- 

cirs  ON 

LITB8. 

That  whereas  heretofore,  to  wit,  on,  &c.  at,  d&c.  (venue)  by  a  certain  instru-  Corenant 
ment  or  policy  of  assurance  then  and  there  made  (one  part  of  which  instru-  ^°  ^  ^^y 
ment  or  policy  of  assurance,  sealed  with  the  common  seal  of  the  said  corpora-  t^gunat 
tion,  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  the  same  chugo 
day  and  year  aforesaid,)  it  was  witnessed,  that  the  said  corporation  of  the  Royal  h^^*"^ 
Exchange  Assurance  in  London,  in  consideration  of  the  sum  of  <£48,  of  lawful, 
d&c.  paid  into  their  treasury  by  the  said  plaintiff,  the  receipt  whereof  was  thereby 
acknowledged,  did  for  themselves,  their  successors  and  assigns,  agree  to  pay 
to  the  said  plaintiff,  her  executors,  administrators,  and  assigns,  the  sum  of  J^— 
within  three  months,  after  good  and  sufficient  proof  should  be  made  upon  oath 
or  otherwise,  to  the  satisfaction  of  the  said  Royal  Exchange  Assurance,  of  the 
death  of  the  said  W.  B.  of  the  town  and  county  of  P.  aforesaid,  then  war- 
.  ranted  in  good  health(^),  and  not  exceeding  the  age  of  thirty-five  years ;  in  case 

the  said  W.  B.  should  die  before  twelve  of  the  clock  at  night,  on  the day 

of which  should  be  in  the  year provided  the  said  plaintiff,  or  her  ex* 

ecutors,  administrators,  or  assigns,  should  continue  to  pay  yearly  and  every  year 
during  the  term  of  that  assorance,  the  like  sum  of  j^—  on  or  before  the  ■ 
day  of in  every  year ;  provided  always,  that  if  the  said  W.  B.  should  at 

(/)  It  is  b«st  in  gOQoral  to  declare  in  debt,  an-  to  tho  creditor,  oeaiea  to  be  opermtiYe,  0  EasLTI. 
te,  hB.    Bee  forms  id  asenmpnt,  ante,  fOS.    As  to        {g)  This  warranty  is  not  misified  b^  prooToT the 

the  legality  of  this  species  of  insurance,  see  S  insured  havina  labored  oodtr  a  partisiirar  infirmity. 

Marsh.  665,  666.    The  insured  must  have  an  inle*  provided  ii  did  not  tend  to  shorten  life,  t  Marsh, 

rest  in  die  life  of  the  persons  insured,  or  such  in-  667.    See  the  later  cases  as  to  what  is  fraud  and 

surance  will  bo  void,  14  Geo.  3.  c.  48.  s.  1.  What  concealment,  8  B.  &  C.  &S6.— 5  Bing.  603.--9  B. 

interest  is  sufficient,  see  2  Marsh.  672  to  676. —  &  C.  69S.    If  thero  be  no  warranty,  the  insurer 

Hughes  on  Insurance.    If  a  creditor,  who  has  in-  takes  all  risks  upon  himself,  unless  there  be  fraud 

sured,  be  paid  a  dubl  by  the  executor  of  his  debtor,  or  concealment,  Ibid.  670.— 'Park.  4S7.— -Hughes 

the  policy,  which  was  only  a  contract  of  indemnity  on  Insurance. 

Vol.  ii.  63 
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ox  LiTKi.  nQy  time  or  times  before  the  exptratton  of  that  policy,  depart  beyond  the  limits 
of  Europe,  or  should  die  upon  the  seas,  that  policy  should  ceaae  ai:d  be  of  no 
efiect,  unless  such  departure  should  be  with  the  previous  consent  of  the  said  R07- 
al  Exchange  Assurance  Company,  signified  in  writing  by  indorsement  thereon  ; 
provided  also,  that  if  the  said  W.  B.  should  at  any  time  during  the  continuance 
of  that  assurance,  enter  into  or  engage  in  any  military  or  naval  service  whatso- 
ever, without  the  previous  consent  of  the  said  Royal  Exchange  Assurance  Com- 
pany, signified  as  aforesaid,  that  then  in  every  such  case  the  said  policy  shoald 
from  thenceforth  cease  and  be  void  to  all  intents  and  purposes  whatsoever,  as 
by  the  said  instrument  or  policy  of  assurance  (relation  being  thereunto  hlid)  will 
(amongst  other  things)  more  fully  and  at  large  appear ;  and  the  said  plaintiff  in 

[  *642  ]  fact  scihh,  that  at  the  *time  of  making  the  said  instrument  or  policy,  and  from 
thence  until  the  time  of  the  death  of  the  said  W.  B.  hereaAer  mentioned,  she 
the  said  plaintiff  was  interested  in  the  life  of  the  said  W.  B.  to  a  large  amount, 
to  wit,  the  amount  of  all  the  monies  by  her  ever  insured,  or  caused  to  be  insured 
thereon,  to  wit,  at,  &c.  {venue)  aforesaid  ;  and  the  said  plaintiff  further  saith, 
that  at  the  time  of  making  the  said  instrument  or  policy  of  assurance,  the  said 

W.  B.  was  in  good  health,  and  did  not  exceed  the  age  of years,  and  that 

afterwards,  and  within  the  space  of  one  year  next  after  the  making  of  the  said 
instrument  or  policy  of  assurance,  to  wit,  on,  &c  at,  &c.  (ventie)  aforesaid,  he 
the  said  W.  B.  died,  and  that  he  the  said  W.  B.  in  his  life-time  did  not  depart 
beyond  the  limits  of  Europe,  or  upon  the  seas,  nor  did  he  the  said  W.  B.  in 
his  life-time  enter  into  or  engage  in  any  military  or  naval  service  whatsoever, 
of  all  which  said  several  premises  the  said  corporation  of  the  Royal  Exchange 
Assurance,  afterwards,  to  wit,  on,  &c.  (venue)  last  aforesaid,  had  notice  ;  and 
although  good  and  sufficient  proof  was  then  and  there  made  to  the  satisfactioo 
of  the  said  Royal  Exchange  Assurance  of  the  death  of  the  said  TV.  B.  and  the 
said  plaintiff  hath  always  from  the  time  of  making  the  said  instrument  or  poli- 
cy of  assurance,  performed  and  fulfilled  all  things  contained  on  her  part  and 
behalf  to  be  performed  and  fulfilled,  according  to  the  tenor  and  efiect,  true  in- 
tent and  meaning  thereof,  the  said  plaintiff  in  (act  saith,  that  the  said  corpora- 
tion of  the  said  Royal  Exchange  Assurance,  (althou[^h  often  requested  so  to  do) 
did  not  nor  would,  within  three  months  after  such  proof  was  so  made  as  afore- 
said, of  the  death  of  the  said  W.  B.  or  at  any  time  after wardt^,  pay  to  the  said 
plaintiff  the  said  sum  of  £ —  or  any  part  thereof,  but  IiHth  hitheito  wholly  re- 
fused and  neglected  so  to  do,  and  therein  failed  and  made  default,  contrary  to 
the  form  and  effect  of  the  said  instrument  or  policy  of  assurance,  and  of  their 
said  covenant  by  them  in  that  behalf  made  as  nfoiesaid,  to  wit,  at,  6cc  {vtnut) 
and  so,  &c. — [Usual  conelusian^  as  ante^  519.] 


[*  543  ]    ' 

▲•Alitrr  *X.      ON    DEEDS   OF   SALE. 

VSHDOA. 

Covenant  by 

ehaMr  Mn  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  d&c.  {venue)  by  a  certain  io- 
tSi^onand  denture  then  and  there  made  between  one  T.  W.  of  the  first  part,  the  said  de- 
of  the  wife,  fendant  and  M.  his  wife,  of  the  second  part,  and  the  said  A.  B.  now  deceased* 
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of  the  third  part*  which  said  iodeoture,  sealed  with  the  seal  of  the  said  T,  W.     AWAiiifT 
defeadantt  and  M.  his  wife,  the  said  plaiotiff  now  brings  here  into  courtf  the       .^       ' 
date  whereof  is,  to  wit,  the  day  and  year  aforesaid,  (af\er  reciting  as  therein  •xeentor  of 
recited)  it  was  witnessed,  that  in  consideration  of  the  sum  of  ;^300  paid  by  the  oiTtheTcoTe-' 
said  plaintiff,  at  the  request  of  the  said  defendant  and  M.  his  wife  to  the  said  T.  W.  ^^  ^!lil!l 
on  discharge  of  a  certain  mortgage  debt  of  <£dOO  and  of  J^855,  paid  to  the  said  de-  ^ce  and 
fendant  and  M.  his  wife,  the  said  T.  W.  by  the  direction  and  appointment  of  yetidor  and 
the  said  defendant  and  M.  his  wife,  did  bargain,  sell,  assign,  alien,  and  release,  \^  "^^ 
and  the  said  defendant  and   M.  his  wife,  did  grant,  bargain,  sell,  alien,  release,  (P)- 
and  confirm  unto  the  said  A.  B.  deceased,  and  his  heirs  and  assigns,  a  cer- 
tain messuage  or  tenements,  closes,  lands,  grounds,  hereditaments,  and  premi- 
ses, with  the  appurtenances,  situate  and  being  in  the  parish  of,  6lc.  and  in  the 
eaid  indenture  particularly  mentioned  and  described,  to  have  and  to  hold  the  same 
unto  and  to  the  use  of  the  said  A.  B«  his  heirs  and  assigns  forever ;  and  the  said 
defendant,  for  himself  and  for  the  said  M.  his  wife,  and  for  their  and  each  of  their 
heirs,  executors,  and  administrators,  did,  in  and  by  the  said  indenture,  covenant, 
promise,  grant  and  agree,  to  and  with  the  said  A.  B.  now  deceased,  his  heirs, 
and  assigns,  (amongst  other  things)  in  manner  following ;  (that  is  to  say)  that 
they  the  said  defendant  and  M.  his  wife,  and  then:  heirs,  and  all  and  every 
other  person  or  persons  having  or  lawfully  claiming,  or  who  should  or  might 
at  any  time  thereafter  have,  or  lawfully  claim,  any  estate,  right,  title,  trust,  inter- 
est, at  law  or  in  equity,  of,  into,  or  out  of  the  said  medsuage  or  tenement,  closes, 
laads,  ground,  hereditaments,  *and  premises  thereby  granted  and  released,  or  [  ^644  ] 
any  part  thereof,  should  and  would,  from  time  to  time,  and  at  all  times  thereaf- 
ter, upon  every  reasonable  request,  and  at  the  proper  costs  and  charges  in 
the  law  of  the  said  A.  B.  his  heirs  or  assigns,  make,  do,  and  execute,  or  cause 
and  procure  to    be  made,  done,  and   executed,  all    and  every  such  further 
and  other  lawful  and  reasonable  act  and  acts,  thing  and  things,  conveyances 
and  assurances  in  law  whatsoever,  for  the  further,  better,  more  perfect,  and  ab- 
solute granting,  conveying,  and  assuring  of  the  said  messuage  or  tenement,  closes, 
lands,  and  grounds,  hereditaments,  and   premises  therein  before  mentioned,  to 
be  thereby  granted  and  released  and  confirmed,  with  their  and  every  of  their 
appurtenances,  unto  and  to  the  use  of  the  said  A.  B.  (deceased)  his  heirs  and 
assigns  for  ever,  as  by  the  said  A*  B.  (deceased)  his  heirs  or  assigns,  or  his 
or  tlMir  counsel  learned  in  the  law,  should  be  re^isonably  devised  or  advised  and 
required,  so  as  such  further  assurances  should  contain  in  them  no  further  or 
other  warranty  or  covenant  than  against  the  person  or  persons,  and  his  and 
their  heirs,  who  should  make  or  do  the  same,  and  so  as  the  party  or  parties  who 
should  be  so  requested  to  make  such  further  assurances  should  not  be  com- 
pelled or  compellable  for  the  making  or  doing  thereof,  to  go  or  travel  from 
hiSf  her,  or  their  respective  places  of  abode  or  dwelling ;  a^  by  the  said  indenture 
(reference  being  thereunto  had)  will  (amongst  other  things)  more  fully  and  at 
large  appear ;  by  virtue  of  which  said  grant  and  conveyance  the  said  A.  B.  de- 

ip)  Ttioach  the   br«ach  of  coTenant  for   fur-  the  action  oi  covenant,  see  this  case,  1  Marsh. 

iheTassarancc  happened  in  the  lime  of  ihc  lesU-  107.— 1  M.  fc  8.  336  ;  as  he,  in  respect  of  the  real 

tor,  yet  Uie  damafos  having  accrued  to  the  heir,  estate,  represenU  his  ancestor  just  as  the  executor 

he  has  a  preferabla  title  to  the  executor  to  bring  HofM  wiih  regard  to  the  personal  property. 
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A«AurtT  ceased,  in  bis  life-time,  afVerwards,  to  wit,  on,  dLC.  at«  &c.  entered  into  the  said 
messuage  or  tenement,  closes,  lands,  grounds,  hereditaments,  and  premises,  with 
the  appurtenances,  and  became  and  was  aeised  thereof  in  bis  demeane*as  of  fee, 
and  being  so  possessed  thereof  as  aforesaid,  he  the  said  A.  B.  deceased,  a^ 
terwards,  (o  wit,  on,  dec.  at,  d&c.  died  so  seised  of  the  t«aid  premises,  with  the 
appurtenances  as  aforesaid,  whereupon  and  whereby  all  the  estate  and  interest 
of  the  said  A.  B.  deceased,  of  and  in  the  said  messuage,  tenement,  closes,  landn, 
grounds,  hereditaments,  and  premises,  with  the  appurtenances,  then  and  there  de« 
Bc ended  and  came  to  the  said  plaintiff  as  son  and  heir  of  the  said  A.  B.  de- 
ceased, and  thereby  he  the  said  plaintiff  then  and  there  became  and  was  seised 
of  the  said  tenements,  with  the  appurtenances,  in  his  demense  as  of  fee,  and  so 
remained  and  continued  so  seised  thereof,  until  the  time  of  his  being  disseised 

[  *545  ]  and  dispossessed  thereof,  as  hereinafter  mentioned ;  *and  although,  &c.  [stole 
plaintiffs 8  general  performance^  and  defendant's  general  non^erfonnance,]  sailh 
that  the  said  I.  K.  in  the  said  indenture  mentioned,  and  new  deceased,  in  his 
life-time,  for  the  better,  more  perfect,  and  absolute  granting,  conveying,  and  as- 
suring of  the  said  messuage  or  tenements,  closes,  lands,  grounds,  hereditaments, 
and  premises,  in  the  said  indenture  mentioned,  did  afterwards,  to  wit,  on,  &c. 
at,  d&c.  request  the  said  defendant  and  M.  his  wife,  at  the  proper  costs  and 
charges  in  the  law  of  the  said  A.  B.  to  levy  a  fine  to  pass  the  estate  of  the  said 
M.  his  wife  legally,  to  the  said  A.  B.  deceased,  his  heirs  and  assigns ;  yet  the 
Said  defendant  and  M.  his  wife,  before  their  decease,  did  not  nor  would,  at  the 
proper  costs  and  charges  in  the  law  of  the  said  plaintiff,  or  otherwise,  when  they 
were  so  requested,  or  at  auy  time  before  or  afterwards,  levy  a  fine  for  the  pur- 
pose aforesaid,  but  wholly  refused  and  neglected  so  to  do,  contrary  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  indenture,  and  of  the  said  cove- 
nant of  the  said  defendant  in  that  behalf  so  made  as  aforesaid,  to  wit,  at,  &€• 
(venue)  aforesaid  ;  by  means  whereof,  afterwards,  and  after  the  death  of  the 
said  A.  B.  deceased,  and  before  the  commencement  of  this  suit,  to  wit,  on  the« 
dl&c.  at,  d&e.  (venue)  one  I.  J.  the  devisee  of  the  said  M.  by  reason  of  no  such 
fine  having  been  levied  as  aforesaid,  having  a  lawful  right  and  title  to  the  aaid 
tenements  and  hereditaments,  with  the  appurtenances,  (and  not  a  title  derived 
by  or  from  either  the  said  I.  E.  deceased,  or  firom  the  said  plaintiff,)  entered 
into  the  same,  in  and  upon  the  possession  of  the  said  plaintiff,  against  his  wtU, 
by  due  process  of  law,  from  the  possession  and  occupation  of  tho  aforesaid 
tenements  and  lands,  and  hath  from  thence  hitherto  lawfully  kept  and  continued, 
and  still  lawfully  keeps  and  continues,  the  said  plaintiff  so  expelled  from  his 
possession  thereof,  contrary  to  the  said  covenant  of  the  said  defendant  by  him 
above  made,  fur  himself  and  the  said  M ,  his  wife,  their  and  each  of  their  exe- 
eutors,  administrators,  and  assigns,  with  the  said  A.  B.  deceased ;  and  so  the 
said  plaintiff  in  fact  says,  that,  &c. — [Common  eouelueum  as  cm/e,  616.] 


[  *646  ]       *For  that  whereas,  in  the  life-time  of  the  said  E.  F.  to  wit,  on,  d&o.  at,  6i>c 

^v  jmw4asi  _ 

against 'van-  (v^^)  by  a  certain  indenture  made  between  one  6.  H.  and  I.  K.  his  wife,  the 
^^"^^  said  defendant,  and  D.  R.  of  the  first  part,  one  I.  L.  of  the  second  part,  and 
covwiaBtfor  the  said  £.  F.  of  the  third  pait,  one  part  of  which  said  indenture,  sealed,  &c. 
^Sng  that    {profeH)  the  said  G.  H.  and  I.  K.  his  wife,  defendant,  and  D.  R.  for  the  con- 
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Against 

YSNDOR. 


sideration  therein  mentioDed,  did  grant  and  release  to  the  said  £.  F.  (in  his 

actual  possession  then  being,  by  virtue  of  a  certain  bargain  and  sale  to  him  pi^iQij^^^g 

thereof  made  by  the  said  6.  H.  and  I.  K.  his  wife,  defendant,  and  D.  R.  in  eiected  by 

.  tliird  person^ 

consideration  of  6».  apiece,  by  indenture,  bearing  date  the  day  next  before  and  incurs 
the  day  of  the  date  of  the  said  indenture  brought  into  court,  for  one  whole  year,  expense  ^ 
and  by  virtue  of  the  Statute  made  for  transferring  uses  into  possession,)  and  (*)* 
to  his  heirs  and  assigns,  certain  messuages,  tenements,  and  lands,  with  the  ap- 
purtenances, ^commonly  called  or  known,  &c.  situate,  d&c.  and  all  other  the  [  ^^47  ] 
messuages,  tenements,  lands,  hereditaments,  and  premises  whatsoever,  of  them 
the  said  G,  H.  and  I.  K«  his  wife,  defendant,  and  D.  R.  or  any  or  either  of  them 
situate  and  being,  &c.  together  with  all  and  singular  the  houses,  out-houses, 
Ifec.  hereditaments,  and  premises  whatsoever,  to  the  said  messuages,  lands, 
tenements,  and  hereditaments,  and  premises  thereby  granted  or  released,  or 
thereby  meant,  mentioned,  or  intended  so  to  be,  belonging  or  in  anywise  ap- 
pertaining to  the  same,  then,  or  at  any  time  or  times  theretofore  usually  held, 
used,  occupied,  enjoyed  or  accepted,  reputed  or  known,  or  taken  for  part,  par- 
cel, or  member  thereof,  or  as  belonging  thereto,  to  have  and  to  hold  the  said 
premises,  with  their  and  every  of  their  appurtenances,  unto  and  to  the  use  of  the 
said  £.  F.  his  heirs  and  assigns  for  ever ;  and  the  said  defendant  did,  by  the 
said  indenture  now  brought  into  court  here,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise  and  agree,  to  and  with  the  said  E.  F.  his 
heirs  and  assigns,  amongst  other  things,  in  manner  following,  that  is  to  say ; 
that  the  said  E.  F.  his  heirs  and  assigns,  should  and  might,  from  timo  to  time, 
And  at  all  times  for  ever  thereafter,  peaceably  and  quietly  enter  into,  have,  hold, 
use,  occupy,  possess,  and  enjoy  all  and  singular  the  said  purchased  heredita- 
ments and  premises,  thereinbefore  mentioned  to  be  thereby  granted  and 
released  as  aforesaid,  or  meant  or  intended  so  to  be,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  and  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  should  and  might,  from  time  to  time,  and  at  all  times 
thereafter,  have,  receive,  and  take,  to  and  for  his  and  their  use  and  bene6t, 
without  the  lawful  let,  suit,  trouble,  claim  or  demand,  entry,  eviction,  ejectment, 
molestation,  hindrance,  interruption,  of  disturbance  whatsoever,  of  or  by  the 

(i)  As  to  the  comtructioo  efcoyeoanta  for  sood  eviction  or  disturbance  must  be  slM>wn  if  done  by 

title,  and  what  a  breach,  see  2  Saiind.  175  to  180,  a  stranser.    Hob.  12. — Cro.  Eliz.  914.  &c.    But 

and  Aolts.—- 11  Bast,  683.-^16  East,  BQO,^-J}yWt  where  Uie  covenant  is  that  the  grantee^  lessee,  &c. 

240. — ^2  B.  &  P.  13.— 3  J.  B.  Moore,  703.— d  B.  shall  quietly  enjoy,  without  the  let  or  uiterruption 

Sc  C.450, 29.-2  J.  B.  Moore,  692.— >8  Taunt.  643,  of  the  covenantor  hiroselfj  his  heirs  or  ezecdtort, 

8.  C.— 3  B.  &  A.  392.    As  to  what  is  a  breach  of  it  is  sufficient  to  allege  that  he  or  his  heirs  or  ezo- 

quiet  enjoyment,  see  4  B.  &  Cres.  261 ;  see  pre-  cutors  entered^  without  showing  it  to  be  a  hi^-fiil 

cedent,  aad  as  |o  whp  may  «ue,8  J.  B.  Moore,  85 ;  entry,  or  setimg  forth  his  tide  to  enter.    2  Roll. 

see  also  precedent  and  law,M'Ii.  &  Y.  647.    The  Repl  21.— Fitz.  riat.  Br.  342.— Cro.  Jac.  383.— 1 

plamtiffinaM.  state  in  his  dedaration  in  some  man-  T.  iL  671.    However,  some  particular  act  must 

oer  that  the  person  evicting  had  a  lawful  title  be-  be  shown  by  which  the  plaintiff  is  interrupted,  for 

fore  or  at  the  time  of  the  date  of  the  grant  to  the  otherwise  tne  breach  of  a  covenantor  conaition  for 

pluatiff,  and  an  averment  that  he  hwi  a  lawful  quiet  ei\|oTment  is  not  well  assigned.    Com.  Rep. 

title  without  those  additional  words  is  too  general.  228. — 8  Rep.  91  a.  b. — i  Saund.  181  b.    But  m 

But  there  is  no  neoessity  to  set  out  inch  title,  it  is  an  action  of  covenant  "  that  the  grantor  has  good 

sufficient  to  allege  that  "he  had  a  lawful  title  at  right,  iiill  power,  and  lawful  authority  to  grant," 

the  time  of  the  conveyance  to  the  plaintifiT*  s^^  2  it  was  held  that  the  breach  might  be  as  general  as 

Saund.  180,  177.— 1   Show.  70.— Z  Lev.  37.-3  the  covenant,  namely,  **  that  he  had  not  good  right. 

Lev.  326. — ^Hardr.  172.— 4  T.  R.  617. — 8  T.  R.  full  power,  and  lawful  authority  to  grant,  without 

278;  fcc.-^ro.  Jae.  S16.«— 1  Bid.  466.— MX.  A  slating  aov  eviction  or  interruption.'^  9  Hep.  60  b. 

T.  647.    <{  Webb  v.  Alezander,  7  Wend.  Rep.  and  see  2  Saund.  181  b.  c.    As  to  the  mode  of 

281,  and  the  eases  there  cited,  y  It  is  not  necea-  alleging  the  stranger^  title,  see  1  Show.  70.<-4 
sary  to  state  that  plaintiff  was  evicted  by  \m\  Lev.  37.— 3  Lev.  386.  4  T.  R.  617,  kc»^t  B.  It 
process,  4  T.  R.  617,  9i0\  though  some  lawnil    P.  14,  n.  b. 
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AOAiivaiT  3g2d  G.  H.  and  1.  K.  his  wife^  defendant,  and  D.  R.  or  any  or  either  of  their 
heirs  or  assigns,  or  for  or  by  any  other  person  or  persona  whatsoever ;  and  that 
free  and  clear,  and  freely  and  clearly,  and  ahsolutely  acquitted,  exonerated,  re* 
^leased  and  discharged,  or  otherwise  by  the  said  G.  H.  and  I.  K.  bis  wife,  de* 
fendant,  and  D.  R.  and  each  of  them,  their  and  each  of  their  heirs,  ezecutora, 
and  administrators,  well  and  sufficiently  saved,  defended,  and  keptbarmleaa  and 
indemnified  of,  from,-and  against  all  and  all  manner  of  former  and  other  gifts, 
grants,  bargains,  sales,  mortgages,  settlements,  jointtit^s,  dowers,  right  and  title 

r  «54g  1  of  dower,  thirds  at  ^common  law,  entries,  uaea,  tenements,  wills,  legacies,  stat- 
utes merchant,  and  of  the  staple,  recognizances,  judgments,  executions,  elegits, 
extents,  rents,  arrears  of  rent,  annuities,  sums  of  money,  yearly  payments,  for- 
feitures, re-entries,  cause  and  causes  of  forfeiture  and  re-entry,  debts  upon 
bonds,  and  of  record,  debt  due  to  the  king's  majesty,  and  of,  from,  and  against 
all  other  estates,  titles,  troubles,  charges,  and  incumbrances  whatsoever,  save 
^  and  except  the  chief  rent  issuing  out  of,  or  payable  for  the  said  premises  to  the 

lord  or  lords,  fee  or  fees  of  the  same,  if  any  such  ^ould  be  due  ;  as  by  the 
said  indenture,  relation  being  thereunto  had,  may  more  fully  appear.  And  the 
said  plaintiff  further  says-,  that  the  said  £.  F.  in  his  life-tinie*  and  the  said  plain- 
tiff,  from  the  time  of  the  death  of  the  said  E.  F. — [Plaintiff  *t  general  perform- 
ance. Averment  of  defendanfa  general  non-perforfnance*'] — The  said  plaintiflTio 
fact  saith,  that  he  the  said  plaintiff,  so  being  the  heir  of  the  said  E.  F.  as  afore- 
said, hath  not  been  permitted,  neither  hath  he  been  able,  from  time  to  time,  and 
at  all  times,  from  the  death  of  the  said  £.  F.  peaceably  and  quietly  to  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  hereditaments  and  preooises  in 
the  said  indenture  mentioned,  and  thereby  intended  to  be  granted  and  released, 
or  any  part  thereof,  nor  hath  he  been  permitted  or  been  able,  from  time  to  time, 
and  at  all  times  since  the  death  of  the  said  E.  F.  to  have,  receive,  and  take  the 
rents,  issues  and  profits  of  the  said  premises,  to  and  for  his  own  proper  use  and 
benefit,  without  lawful  let,  suit,  trouble,  entry,  eviction,  and  ejection  of  any 
person,  but  on  the  contrary  thereof,  after  the  death  of  the  said  £.  F.  one  M«  H. 
widow,  who,  at  the  time  of  making  the  said  indenture  thereinbefore  set  forth, 
and  continually  from  thence  until  and  at  the  time  of  the  eviction,  ejection,  and 
expulsion  hereinafter  mentioned,  had,  and  who  still  hath,  lawful  right  and 
title (fc)  to  the  said  premises,  with  the  appurtenances,  did  enter  into  the  same,  in 
and  upon  the  possession  of  the  said  tenements,  and  ejected,  expelled,  and  re- 
moved the  said  plaintiff,  against  the  will  of  the  said  plaintifi^  by  due  process  of 
law,  from  the  possession  and  occupation  of  all  and  every  the  premises,  with  the 
appurtenances,  and  every  part  thereof,  and  kept  and  held  out,  and  still  keeps 
and  holds  out  him  the  said  plaintiff,  so  thereof  expelled  from  his  possession  and 

r  »549  1  occupation  thereof,  to  wit,  at,  d&c.  contrary  to  the  form  and  effect  *of  the  said 
indenture,  and  of  the  said  covenant  of  the  said  defendant,  so  by  him  made  in 
that  behalf  as  aforesaid ;  by  reason  of  all  which  said  premises  the  said  plaintiff 
hath  not  only  entirely  lost  and  been  deprived  of  the  said  messuage,  tenement, 
and  land,  with  the  appurtenances,  in  the  said  indenture  particularly  mentioned, 
and  of  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum  uf 

{k)  8ee  »ute,  646|  note. 
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money,  to  wit,  dtc.  by  him  the  aaid  plaintiff,  laid  out  and  expended  In  and  upon 
the  said  premises,  in  repairing,  amending,  and  improving  the  same,  but  hath  al* 
so  been  obliged  to  pay  the  costs  and  charges  sustained  by  the  said  M.  H.  wid* 
ew,  in  prosecuting  a  certain  action  of  ejectment  for  the  recovery  thereof,  which 
amounted  to  a  large  sum  of  money,  to  wit,  d&c.  and  hath  been  further  compel- 
led and  obliged  to  sustain  and  undergo,  and  hath  actually  sustained  and  under- 
gone the  payment  of  divers  large  sums  of  money,  amounting  in  the  whole  to 
£ —  in  and  about  the  endeavoring  to  defend  such  action  of  ejectment,  to  wit, 
at,  &c.  (venue)  aforesaid.     And  so,  dtc.     [Add  utual  eonc/iutcm,  at  anie^  619.] 
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[Far  ike  eommeneemenU  steant^^  617.] — For  that  whereas,  heretofore,  to  wit.  By  leswr 

on  the day  of—  A.  D. (m)  at,  &c.  (eenife)(n)  by  a  certain  inden-  im  for  wnt 

ture  then  and  there  made  between  the  said  plaintiff,  of  the  one  part,  and  the  said  ^  '* 
defendant,  of  the  other  part(o),  [aitUe  ike  pariiea  io  ihe  indeniftre^  according 
io  ihe  fad]  (the  counterpart(  p)  of  which  said  indenture,  sealed  with  the  seal  of  p^^^ 
the  said  defendant,  the  *said  plaintiff  now  brings  here  into  court,  the  date  where-  [  *660  ] 
of  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore- 
said,) the  said  plaintiff^g)  did  demi8e(r)  lease,  set,  and  to  farm  let,  [according  Ti^e  demise. 
io  ihe  worde  in  ihe  lease'}  unto  the  said  defendant,  his  executors,  administrators, 
and  assigns,  a  certain  messuage  or  dwelling-house,  tenements,  and  preroiset.  The  pre- 
with  the  appurtenances,  particularly  mentioned  and  described  in  the  said  in- 
denture, situate  in  the  county  of  M.(e),  (except  as  in  the  said  indenture  is  ex- 

(/)  See  other  forms  of  dcclarstions  on  leases,  9.  n.  1. — Ante,  438. — Index,  toI.  i.  tit.  '*  PrqftriJ* 

Lil.  ^nt.  ISO,  135,  138, 139, 141. 143, 132.— 2  Rich.  (q)  If  the  plaintiff  will  unnecessarily  slate  any 

C.  P.  181,  189. — ^Pl.  Ass.  313,  340.    As  to  the  pan  of  the  consideration,  he  must  state  the  whole, 

parties  to  the  action,  see  ante,  vol.    i.   Index,  2  B.  &  A.  785. — 1  Chit.  Rep.  618,  S.  C. 

"  LetueJ*    In  action  by  lessor  the  plaintiff  need  (r)  The  lease  generally  runs,  **  hath  demised,* 

not  state  any  inducement  of  his  title  to  the  premi-  he.  and  "doth  demise,"  k,c. ;  the  last  words  only 

ses,  and  if  it  be  slated  it  would  be  rejt'cted  as  are  to  be  stated  in  the  past  tense,  and  every  other 

surplusase,  but  such  inducement  is  necessary  and  part  of  the  lease  necessary  to  be  stated,  is  to  be  set 

traverHabIc  in  an  action  ty  the  assifinoo  of  lessor,  forth  in  seneral  in  the  past  tense,  and  according  to 

4  J.  B.  Moorr,  303  ;  see  also  1  D.  £  R.  Ni.  Pri.  the  lejtaf  effect;  in  a  declaration — **the  teiUaum 

Rep.  1. — Post,  662.  exiHU^  or,  **  it  is  witnessed,  kc.  that  A.  B.  demis- 

(m)  A  deed  may  be  staled  in  pleading  to  have  ed,"  is  sufficiently  certain,  though  not  in  a  plea; 

been  made  on  a  day  ditierent  from  its  dale,  omit-  see  ante,  vol.  i.  Index,  lit.  Tegtalufn  £xuttt;  1 

ting  the  words,  '*  bearing  dale,  &c."  4  East,  477,  Saund.  274,  n.  l.-«tiord  Raym.  1538.— 1  B.  &  C. 

Imt  it  is  most  usual  to  insert  the  date.  368. 

(n)  As  to  iho  venue  in  covenant  on  leases  in  («)  It  is  proper  if  the  description  of  the  premises 

fieneral,  see  ante,  vol.  i.    Index,  tit.  **  DtclarO'  be  very  long,  to  say, "  certain  tenemeniSt  with  the 

tiony***  Venue/*    In  covenant  by  lessor  against  appurtenaneety  particularly  mentioned  and  de^ 

lessee,  the  venue  is  always  transitory,  but  it  is  teribed  in  the  said  indeniurCt  eituatey  frcJ*  and 

local,  against  the  assignee  of  the  lessee.  in  order  to  avoid  variance,  it  is  advisable  not  to 

(o)  It  is  not  necessary  or  advisable  to  state  the  slate  the  abuttals,  or  any  other  very  particular  de- 
addition  of  the  parties.  scriplion,  1  Saund.  283,  n.  2  — ^2  Saund.  868,  n.  1. 

(^)  If  both  parts  of  the  deed  be  originals,  that  9  East,  188.— 4  Taunt.  700.  The  court  will  cen- 
is,  signed  by  aU  the  eonlraclins  parties,  say, "  one  sure  the  statement  of  any  superfluous  matter,  Gowp. 
pari  of  which  said  indenture,  Itc."  ^  It  is  no  va-  466, 727.— Dougl.  667.  If,  however,  the  action  is  for 
riance  if  the  plainiiff  make  profert  of  the  taid  Jnr  not  repairing  buildings,  ditches,  Slc.  il  is  not  unusual 
denture^  and  at  the  trial  produce  the  counterpart  to  slate  all  the  premises,  as  set  forth  in  the  inden- 
rxecuied  only  by  the  leseee*  SB.k  Adol.  306.  }  ture.  A  declaration  suting  the  demise  to  have 
A  profert,  or  an  excuse  for  the  want  of  it,  must  in  been  of  "a  certain  farm  and  buildingMf  and  cer- 
geoeral  be  st^ed,or  the  dedaration  will  be  bad  on  tain  pieces  and  parcels  of  land,  particularly  ne»« 
special  demurrer,  4  Anne,  c.  16.  H-a  profert  be  tioned  and  descnbed  in  tlie  said  indenture,"  sup- 
slated  and  the  deed  cannot  be  produced,  the  plain-  ports  a  demise  "  of  all  that  farm  or  land,  and  build- 
tiff  will  be  nonsuited,  on  the  jilea  of  nan  eeifaUumt  ugs,"  lie.  enumerating  the  parcels ;  1  Yo.  k,  Jenr. 
4  East,  686.  As  to  proferta  m  general,  see  1  Saund.  2 ;  and  a  declaration  stating  the  demise  to  have  been 
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oir  LvABtB.  cepted)  to  have  and  to  hold  the  said  messuage  or  dwelling-houaet  teneroentSf 
The  haben-  and  premises,  with  the  appurtencmcesi  (except  as  aforesaid)  uoto  the  said  de- 

"*"'  fendaDt,  his  executors,  administrators,  aud  assigns,  from  the  — ^—  day  of 

then  last  past,  to  the  full  end  and  term  of yeers  thence  next  cnsuiog,  and 

fully  to  be  complete  and  ended  [let  ihia  be  according  to  the  worde  of  the  lease.  J 
mredden-  Yielding  and  payiDg(4)  theretofore,  yearly  and  every  year,  to  the  said  plaintifif, 
his  heirs,  [^or^  **  executors,  administrators,''  as  in  indenture]  or  assigns,  ih» 
clear  yearly  rent  or  sum  of  i£ —  payable  quarterly,  at  the  four  most  usual  feasts 
or  days  of  payment  of  rent  in  the  year,  (that  is  to  say)  on  the  26th  day  of 
March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the  25  th  day  of 
December,  in  each  and  every  year,  by  even  and  equal  portions  [let  this  be  ac- 
The  core-     cording  to  the  toords  in  the  lease,]     And  the  said  defendant  did  thereby  for  him- 
rentrn.^^^    self(<),  his  executors,  administrators,  and    assigns,  covenant,  promise,  sod 
agree,  to  and  with  the  said  plaintiff,  his  heirs  (u)  [or,  ^  executors,  administra- 
tors," 08  in  indenture']  and  assigns,  that  he  the  said  defendant,  his  executors, 
[  *551  ]  ^administrators,  or  assigns,  should  and  would  well  and  truly  pay,  or  cause  to  be 
fmid,  to  the  said  plaintiff,  his  heirs  [or,  "  executors,  administrators,"  as  in  t»- 
denture]  or  assigns,  the  said  yearly  rent  or  sum  of  <£ —  at  the  several  days  and 
Reference     times  aforesaid  [let  this  be  according  to  the  toords  of  the  covenant] (to).     As  by 
LeiMe'een-  the  Said  indenture,  reference  being  thereunto  had,  will,  (amongst  other  things) 
^^^*  more  fully  and  at  large  appear(jr).     By  virtue  of  which  said  demise,  the  said  de- 

fendant afterwards,  to  wit,  on,  dec.  entered  intojmd  upon  all  and  singular  the  said 
demised  premises,  with  the  appurtenances,  and  became  and  was  possessed  there- 
p.  ,  _,       of,  for  the  said  term  so  to  him  thereof  granted  as  aforesaid(y).  And  although  the 
|eneralper-  said  plaintiff  hath  always,  from  the  time  of  making  the  said  indenture,  hitherto 
well  and  truly  f  erformed,  fulfilled,  and  kept  all  things  in  the  said  indenture  con- 
tained, on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to 
the  tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture,  to  wit,  af» 
Defendaat'e   ^9*  {•oentu)  aforesaid(2)  ;  yet  protesting  that  the  said  defendant  hath  not  per- 
geroral  non-  formed,  fulfilled,  or  kept  any  thing  in  the  said  indenture  contained  on  his  part 

mance.         and  ^behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  ef* 
£  *662  ] 


of  lands,  eupports  a  demiee  of  one  piece  of  land    660.  n.ld). 

z)  The 

^, ^ ,        ,y)  In  an  action  againat  a  leaaee  fcryt , 

the  latter  need  not  be  noticed,  6  B.  &  C.  251 ;  and    not  necessary  to  allege  an  entry.    1  Eiannd.  SOS, 


only,  S  M.  ft  S.  115.    As  the  rent  issues  out  of  the        {x)  The  reference  lo  the  leaee  is  not  nee— sary. 
lalty,  if  the  demise  be  of  a  house  and  furniture,       (y)  In  an  action  against  a  leasee  foryean,  it  m 


•ee  11  Price,  19,  as  to  fixtures.  n.  1.— Com.  J>ig.  Pleader,  ft  W.  14.— Doogl.  456. 

{t)  If  a  declaration  profess  to  set  out  the  terms  7  East,  S41.-»ll  Co.  62  b.;  and  even  against  tlua 

of  a  reservation  of  rent,  in  an  action  of  debt  for  assignee  of  the  the  lessee,  such  averment  saeas 

the  rent,  it  is  a  variance  to  omit  an  exception  re*  unnecessary .—-1  liord  Raym.  S67.—- 3  J.  B.  Moore, 

lerring  to  a  subsequent  proviso,  by  which  a  deduc-  627.-— 1  B.  &  B.  2SS,  S.  C.;  see  Woodfall^  Law 

tion  is  to  be  made  if  a  certain  event  hapnen.  al-  of  Landl.  &  Ten.  by  IIarTison.^<*7  East,  840^  n.  a. 

though  that  event  have  not  happened,  6  0.  &  C.  When  stated  it  should  be  alleged  that  the  aatry 

4S)1.    As  to  when  covenants  are  conditional  only,  was  after  the  right  to  occupy  aommeBced.    Antfn- 

in  consequence  of  another  distinct  covenant,  re-  try  of  a  tenant  at  will  mast   be  stated,   1   Ld. 

straining  the  general  covenant  to  pay,  see  6  M.  &  Raym.  171 ;  and  see  S  J.  B.  Moore,  527,  as  to  the 

S.  9.  necessity  of  stating  an  entry. 

(«)  The  words  of  the  lease  and  covenant  are  in  {z)  Thn  averment  of  general  performance  by 

{general  to  be  set  out  verbaiUn,  though  indeed  the  the  plaintiff  is  unnecessary ;  but  it  ma^  be  advisa- 

egal  effect  of  tboee  words  would  suffice.     When  bl«  to  insert  it,  as  it  mignt  after  verdict  cure  an 

the  lessor  is  seised  in  fee,  the  covenants  are  with  omission  of  averment  of  performance  of  a  comli> 

him  and  "his  heirs  and  assigr.s;"  but  if  it  be  only  tion  precedent,  1  Saund.  286,  n.  6.— Rep.  temp, 

a  termor,  they  are  with  him  and  '*his  executors,  Hardw.  843,844.— 2  Mod.  309.    If  there  be  a  coa- 

administrators,  and  a^sij|;ns."  dition  precedent,  performance  must  be  specially 

other  irrelevant  shown,  as  in  the  form,  post,  662 ;  see  ante,  vol.  t. 


(tc)  No  unnecessary  covenant  or 
uis  of  the  deed  should  be  stated,  1 
.—2  Saund.  366,  n.  1.—  PI.  Ass.  314.    Ante, 


parts  of  the  deed  should  be  stated,  1  8aund.  233,  n.    Index,  tit.  •*  Declaration." 
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feet,  true  intent  and  meaning  thereof  (a),  the  said  piaintiif  saith,  that  after  the  ^"  lbasbs. 

making  of  the  said  indenture,  and  during  the  aaid  term  thereby  granted,  to  wit,  b're^"!*'^ 

on(6),  dec.  at,  6lc,  (venue)  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  non-pay- 

J£ — (c)  of  the  rent  aforesaid,  for  '         years  and  a  half  of  the  said  term,  ending 

on  the  day  and  year  last  aforesaid,  and  then  last  elapsed  (<i),  became  and  was 

due  and  still  is  in  arrear  and  unpaid  to  the  said  plaintiff,  contrary  to  the  tenor 

and  effect,  true  intent  and  meaning  of  the  said  indenture,  and  of  the  said  cove- 

nant(e)  of  the  said  defendant,  by  him  in  that  behalf  so  made  as  aforesaid,  to  wit, 

at,  &c.  (venue)  aforesaid.     And  so  the  said  plaintiff  in  fact  saith(/)  .—[Conc/u-  ^^bn.^ 

sto»  oi  anie^  519.] 

[Coinmencement  in  covenant  as  twtia/,  in  K.  B,  as  anie^  649  ;  in  C.  P.  as  ante^  Lestor 
18 ;  in  exchequer^  as  ante^  20.] — For  that  whereas,  heretofore,  to  wit,  on,  &c.  sMfb^noT 
(dale  of  lease)  at,  &c.  (venue)  by  a  certain  indenture  then  and  there  made,  be-  i^T 
tween  the  said  plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other  part 
[stale  the  parties  to  the  indenture  according  to  the  fact]  the  counterpart  (A)  of 
which  said  indenture,  sealed  with  the  seal  of  the  said  defendant,  the  said  plaintiff 
now  brings  here  into  court,  the  date  whereof  is  a  certain  day  and  year  therein 
named,  to  wit,  the  same  day  and  year  aforesaid,  the  said  plaintiff  for  the  consid- 
erations therein  mentioned,  did  demise,  lease,  set,  and  to  farm  let  (as  in  the 
lease)  unto  the  said  defendant,  his  executors,  administrators,  and  assigns,  a  cer- 
tain messuage,  tenements  and  promises,  with  the  appurtenances  more  partic- 
ularly mentioned  and  described  in  the  said  indenture(t). —  [Then  proceed  to  set 
out  the  covenants  broken^  taking  care  to  set  out  any  covenant  constituting  a  con' 
dition precedent  to  defendanVs  performance  of  his  covenant j  and  afterwards  aver' 
ring  a  performance  ofit^  and  which  may  be  as  in  the  form^  552  ef,  post.     The 
following  is  the  usual  form  of  covenant  to  repair ,  but  it  should  be  tnade  to  agree 
with  the  covenant  in  the  itidenture  declared  on.]     And  the  said  defendant  did,  in  Covenant  to 
and  by  the  said  indenture, for  himself  and  his  executors,  administrators,  and  as  bo'^aUowed 
signs,  covenant,  promise,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs,  {or  ^^^  ^^ 
**  executors,  administrators,"  as  in  indenture)  and  assigns,  (amongst  other  things) 
ID  manner  following,  (that  is  to  say)  that  he  the  said  defendant,  his  executors, 
administrators  and  assigns,  should  and  would,  at  all  times  during  the  continu- 
ance of  the  said  demise,  at  his  and  their  own  costs  and  charges,  support,  uphold, 

(a)  There  is  no  occasion  Tor  Uiis  protestation  In  that  case^  where  one  of  five  tenants  in  common 

or  allegation  of  the  general  non-performance  of  brought  covenant  on  a  lease  ibr  rent  payable  on 

corenants  by  Uie  defendant;  the  declaration  may  the  (our  most  usaal  days  of  payment  in  the  year, 

proceed  at  once  to  the  material  averments,  and  and  the  breach  was,  that  on  the  24th  day  of  June, 

the  particniar  breach  for  which    the    action    is  1824,  a  large  sum  of  money,  to  wit.  the  sum  of  81/. 

brought.  lbs.  one-fifui  part  of  the  rent  for  tnree  quarters  of 

(6)  The  day  on  which  the  rent  fell  due.     It  a  year  of  the  term  CAcn  elapsed,  became  due  from 

does  not  seem  necessary,  in  an  action  of  cooenani  the  defendant  to  the  plainlifl^  and  still  was  in  arrear ; 

for  rent,  to  show  when  it  fell  due,  and  a  mistake  in  it  was  held  eood  upon  special  demurrer. 

the  statement  would,  it  seems,  bo  immaterial ;  see  (e)  The  breach  may  be  in  the  negative  of  the 

4  B.  ft  C.  157,  iniVa.    In  A.  D.  1826,  the  court  of  covenant  generally,  3  T.  R.  307 ;  or  according  to 

King's  Bench,  on  special  demurrer,  held,  that  a  the  legal  effect,  1  Saund.  2S&  n.  6.    As  to  the 

mistake  in  the  day  was  not  material.    In  debt  on  averments,  and  the  statement  of  the  breach  in^n- 

a  demise,  it  is  necessary  to  state  when  the  rent  eral,  see  ante,    vol.  i.   Index,  tit.  ^  DeclartUumJ* 

fell  due,  Gilb.  Debt,  407.— Show.  8.— Vin.  Ab.  «  Breach." 

Covenant,  L.  a,  pi.  12.  (/)  See  ante,  619.— 1  Saund.  285,  n.  7. 

(r)  The  plaintiff*  is  not  bound  to  prove  the  pre-  {g)  See  the  notes  to  the  preceding  form.    See 

cise  sum  stated  to  be  due.  notes  to  form,  post,  652  #. 

{d)  That  there  is  no  occasion  to  say, "  then  last  Ik)  See  ante,  649,  n. 

alapaed,"  see  4 B.  ft  C.  167.     6 D.  ft  K.  72,  8.  C.  (t)  See  ante,  560,  n. 
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oil  Lsini.  maiotaioi  and  keep  the  said  messuage  or  tenements,  and  building,  gates,  etiles* 
Covenant     &c.  {os  in  the  covenant)  in  good  and  tenantable  repair,  order,  and  condition,  and 
to  lorn  in     ^^^  game  premises,  and  every  part  thereof,  should  and  would  leave  in  such 
good  repair,  order,  and  condition,  at  the  end,  or  other  sooner  determination  of 
the  said  term,  and  should  and  would  peaceably  and  quietly  quit,  yield,  and  de- 
liver up  to  the  said  plaintiflT,  his  heirs  {or  *'  executors,  administrators,"  tu  in  «n- 
denture)  or  assigns,  without  doing,  committing,  or  sufiering  to  be  done  or  coin- 
Reference     mitted,  any  waste,  spoil,  or  damage  of  the  same,  or  any  part  thereof^ ft).     As  by 
to  the  lease,  ^j^^  ^^-^  indenture  reference  being  thereunto  had,  will  (amongst  other  things) 
Defendant'!  more  fully  and  at  large  appear.     By  virtue  of  which  said  demise  the  said  defen- 
dant then  and  there  entered (/)  into  and  upon  all  and  singular  the  said  demised 
premises,  with  the  appurtenances,  and  became  and  was  thereof  possessed,  and 

continued  so  thereof  possessed,  from  thence  until  the day  of A.  D. 

— -^-  when  the  said  demise  ended  and  determined,  to  wit,  at,  &c.  (venue)  afoie- 
Oeneral  said.  And  although  the  said  plaintiff  hath  always,  from  the  time  of  making  the 
^'^^^'^  said  indenture,  hitherto  well  and  truly  performed,  fulfilled,  and  kept,  all  things 
(«•)•  therein  contained,  on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept, 

according  to  the  tenor  and  efiect,  true  intent  and  meaning  thereof,  to  wit,  at. 
Defendant's  ^^^  (venue)  aforesaid.     Yet  protesting  that  the  said  defendant  hath  not  perform- 

general  non-  ^  '  ... 

perform-  ed,  fulfilled,  or  kept  any  thing  in  the  said  indenture  contained,  on  his  part  and 
behalf,  as  aforesaid,  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor 
and  efiect,  true  intent  and  meaning  of  the  said  indenture,  the  said  plaiutiflTin 
First  Veach  fact  saith,  that  the  said  defendant  did  not  nor  would,  during  the  continuance  of 
pairing  and  the  Said  demise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises, 
ofn^pair?'^  with  the  af)purtenance8,  as  aforesaid,  at  his  own  costs  and  charges,  support,  up- 
hold, maintain,  and  keep,  all  and  every  the  said  messuage  or  tenements,  and  build- 
ings, gates,  d&c.  {as  in  the  covenant)  of  the  said  demised  premises,  in  good  tenant- 
able  repair,  order,  and  condition,  {ae  in  the  covenant)  nor  did  nor  would  leave  the 
same  premises  in  such  good  repair,  order,  and  condition,  at  the  determination 
of  the  said  term,  according  to  the  form  and  efiect  of  the  said  indenture  in  that 
behalf,  but  on  the  contrary  thereof,  he  the  said  defendant,  after  the  making  of 
the  said  indenture,  as  aforesaid,  and  during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the  appurte- 
nances as  aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid,  and  from  thence 
for  a  long  space  of  time,  to  wit,  from  ihence  until  the  determination  of  the  said 
term,  suffered  and  permitted  the  said  messuage,  tenenients,  buildings,  gates,  &c. 
(aa  in  the  covenant)  to  be  and  continue,  and  the  same  were,  for  and  during  all 
that  time,  ruinous,  prostrate,  fallen  down,  and  in  great  decay,  for  want  of  need- 
ful and  necessary  maintaining,  supporting,  upholding,  and  keeping  the  same(n); 
and  the  said  defendant  at  the  determination  of  tho  said  torni,  left  the  same  pre- 
mises in  such  bad  repair,  order,  and  co!.dition  as  lust  aforesaid,  contrary  to  the 
form  and  efifect  of  the  t^aid  indenture,  and  of  the  covenant  so  made  by  the  said 
defendant  as  aforesaid,  to  wit,  ut,  &c.  (venue)  aforesaid. — [See  other  breach 

{k)  If  there  be  any  proYiso  or  oxceplion  in  the  (/)  As  to  this  averment  being  necessary,  see 

covenant  as  to  damsge  by  fire,  &c.  it  must  be  stat-  ante,  651,  n. 

ed,  and  also  that  the  damage,  &c.  did  not  arise  (m)  As  to  tiiis  averment,  see  ante,  551,  n. 

therefrom,  see  4  Campb.  20.— 2  B.  &  B.  395.-5  (n>  See  ante,  652  a,  n.  Ik)  as  to  excepckm 

J.  B .  A^oore,  164,  S.  C .  against  fire,  &c.            -^        *  '                     •- 
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amgnedj  inform^  potty  662  a.]     And  so  the  said  plaintifT  in  fact  saith,  &c. —  ^^  "Awt. 
[Ccnclude  astuucU^  as  ante^  619.] 

[The  form  of  declaring  at  Ike  suit  of  an  assignee  of  the  lessor^  will  be  founds  fx^"fi^**» 
posts  664,  675,  578 ;  at  the  suit  of  an  executor  of  the  lessor t  posts  666  ;  ai  the  heir,  &c.' of 

9uii  of  a  devisee,  posts  691,  692  ;  at  the  suit  of  an  heir,  posts  671.]  a^st  lev- 

see. 

[Venue  locals  1  Saund,  241.     Commencement  in  covenant  as  usual  in  K.  B.  By leaaor 
as  antes  649  ;    t»  C.  P.  as  antes  18 ;  in  Exchequers  as  ante,  20.] — For  that  ngnee  of 
whereas  heretofore,  to  wit,  on,  d&c.  {date  of  lease)  at,  d&c.  {venue)  by  a  certain  rentjo)?' 
indenture  then  and  there  made  between  the  said  plaintiff  of  the  one  part,  and 
one  G.  D.  of  the  other  part(p),  (the  counterpartC^)  of  which  said  indenture, 
sealed  with  the  seal  of  the  said  G.   D.  the  said  plaintiff  now  brings  here  into 
court,  the  dato  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day 
and  year  aforesaid,)  the  said  plaintiff  did  demise,  lease,  set,  and  to  farm  let,  T^^  demise. 
{this  is  to  correspond  with  the  indenture)  unto  the  said  G.  D.  his  executors, 
administrators,  and  assigns,  a  certain  messuage,  tenements,  and  premises,  with  The  premi- 
Ihe  appurtenances,  in  the  said  indenture  more  particularly  mentioned  and  de-  ^'* 
8cribed(r),  (except  as  in  the  said  indenture  is  excepted)  to  have  and  to  bold  the  J^^  haben- 
said  demised  premises,  with  the  appurtenances  (except  as  aforesaid)  unto  the 

said  G.  D.  his  executors,  administrators,  and  assigns,  from  the  — ^  day  of 

then  last  past,  to  the  full  end  and  terra  of years  thence  next  ensuing,  and 

fully  to  be  complete  and  ended  {as  in  indenture.)     Yielding  and  paying  there-  The  red- 
fore  yearly  and  every  year,  to  the  said  plaintiff,  his  heirs  {ort  "  executors,  ad-    ***  *"' 
ministrators,")  or  assigns,  the  clear  yearly  rent  or  sum  of  i£ —  payable  quarter- 
ly, at  the  four  most  usual  feasts  or  days  of  payment  of  rent  in  the  year,  (that  is 
to  say)  on  the  26th  day  of  March,  the  24th  day  of  June,  the  29th  day  of  Sep- 
tember, and  the  25th  day  of  December,  in  each  and  every  year,  by  even  and 
equal  payments  {as  in  indenture,)     And  the  said  G.   D.  did  thereby  for  him-  Thecoye- 
sclf,  his  executors,  administrators,  and  assigns,  covenant,  promise,  and  agree,  rent. 
to  and  with  the  said  plaintiff,  his  heirs  [or,  **  executors,  administrators,"  as  in 
indentures]  and  assigns,  that  he  the  said  G.  D.  his  executors,  administrators, 
« or  assigns,  should  and  would  well  and  truly  pay,  or  cause  to  be  paid,  to  the 
said  plaintiff,  his  heirs  [or,  "  executors,  administrators,"]  or  assigns,  the  said 
yearly  rent  or  sum  of  i£ —  at  the  several  days  and  times  aforesaid.     As  by  the  Reference 
said  indenture,  reference  being  thereunto  had,  will  (amongst  other  things)  more 
fully  and  at  large  appcar(s).     By  virtue  of  which  said  demise,  the  said  G.  D.  hnaw'n  en- 
aflerwards,  to  wit,  on,  6lc.  entered  into  and  upon  all  and  singular  the  said  de-  ^* 
mised  premises,  with  the  appurtenances,  and  became  and  was  possessed  there- 

(o)  See  forms.  Morg.  416. — Lil.  Ent.  134.    As  dence  of  defendant's  being  assignee,  see  Poalce*s 

to  the  liability  or  assignees,  see  ante,  to),  i.  Index,  Law  of  Evid.  £66,  7. —  2  Surk.  £vid.  4S7. 

"  Aatignee."    Most  m  the  notes  to  the  form,  ante,  {p)  It  is  not  necessary  nor  advisable  to  state  the 

549,  are  applicable  to  this.    An  heir,  (4  T.  R.  addition  of  the  parties. 

75.)  an  executor,  (1  Salk.316,  SI  7,)  may  be  declar-  {q)  If  both  parts  of  the  deeds  be  originals,  that 

ed  against  as  attignee^  for  a  breach  of  covenant  is,  signed  by  all  the  contracting  parties,  say,  **  one 

after    he   became    interested.    An   under'leatee  part  of  which  said  indenture,"  &c.    Sec  ante,  549 

cannot  be  sued  by  the  lessor  in  covenant  or  debt  a,  n.  as  to  the  profert. 

on  Uie  lease,  Hofford  v.  Hatch,  Dougl.  183,  445.  (r)  Sec  ante,  550,  n. 

—Cowp.  766.    Am  to  what  is  prima  facie  evi-  (•)  The  reference  lo  the  lease  is  not  necasaary. 
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OK  LBASEf.  Qf^  fyf  iiiQ  gui^  term  go  to  him  thereof  granted  03  arore8aid(/).  And  the  said 
t^^nd"^  plaintiff  in  fact  saith,  that  after  the  making  the  said  indenture,  and  during  the  iiaid 
•nt-  term  thereby  granted,  to  wit,  on,  &c.  (day  of  asii^nment^  or  any  day  about  the 

time)  at,  d&c.  {venue)  aforesaid,  an(«)  the  estate,  right,  title,  interest,  and  term 
of  years,  then  to  come  and  unexpired,  property,  profit,  claim,  and  demand  what- 
soever, of  the  said  G.  D.  of  and  in  the  said  demised  premises,  with  the  appur-  . 
tenances,  by  assignment  thereof  then  and  there  made,  legally  came  to  and 
PluntifTfl     vested  in  the  said  defendant.     And  although  the  said  plaintiff  hath  always,  from 
p«H^-       the  time  of  making  the  said  indenture,  hitherto  well  and  truly  performed,  flilfil- 
*^^'  led,  and  kept  all  things  in  the  said  indenture  contained  on  his  part  and  behalf 

to  he  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect,  tme  in- 
Breach;  tent  and  meaning  of  the  said  indenture,  to  wit,  at,  &c.  aforesaid  (to).  Yet  pro- 
^t^'  testing  that  the  said  defendant  hath  not  performed,  fulfilled,  or  kept  any  thing  in 
r^^  the  said  indenture  contained  on  his  part  and  behalf,  as  assignee  as  aforesaid, 

to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  in- 
tent and  meaning  thereof  (x),  the  said  plaintiff  saith,  that  after  the  making  of  the 
said  indenture,  and  during  the  said  term  thereby  granted,  and  after  the  said  de- 
fendant became  such  assignee  as  aforesaid,  and  while  he  continued  such  as- 
signee, to  wit,  on,  d£rC.(y)  at,  &c.  (rentie)  aforesaid,  a  large  sum  of  money,  to 

wit,  the  sum  of  £ —  of  the  rent  aforesaid,  for years (3^)  of  the  said  term 

then  elapsed,  became  and  was,  and  still  is  in  arrear  and  unpaid  to  the  said  plain- 
tiff, contrary  to  the  tenor  and  effect,  true  intent  an<i^  meaning  of  the  said  inden- 
ture, and  of  the  said  covenant  so  made  as  aforesaid,  to  wit,  at,  &c.  {venue)  afore- 
Condusion.  said.  And  so  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  (although 
often  requested  so  to  do)  hath  not  kept  the  said  covenant  so  by  the  said  C.  D. 
for  himself  and  his  assigns  made  as  aforesaid,  but  hath  broken  the  same,  and  to 
keep  the  same  with  the  said  plaintiff  hath  hitherto  wholly  neglected  and  refus- 
ed, and  still  doth  neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of  £ — 
{inaeri  enough)  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &c« 

Lessor  [7%e  commencement  in  K,  B.  by  bill^  teas  a»<e,  617 ;  by  original  ae  tmte,  10 ; 

■ignee  of      in  C.  P.  0$  anie^  18 ;  in  Exchequer^  as  anie^  20 :  and  then  proceed  as  fot' 

lessee,  for 
not  repair- 
ing, with             (1)  In  an  action  against  a  lessee  for  years,  it  is  defendant,  in  that  case,  being  at  liberty  lo  plead  io 
ayermentof  not  necessary  to  allege  an  entry,  1  Saund.  203,  abatement,  or  plead  in  bar  as  to  the  part  only,  see 
plainuff's        a.  1.— Com.  Dig.  Pleader,  S  W.  14.— Dougl.  445 ;  5  B.  &  C.  482.    If  the  plaintiff  profess  to  set  out 
performance  and  even  against  the  assignee  of  the  lessee,  such  the  title  of  the  assignee,  he  will,  on  a  traTerse  of 
of  a  condi-      averment  seems  unnecessary,  see  Woodfall's  Law  it,  have  to  prove  it  as  stated,  S  B.  &  P.  461.    S«s 
tion  prece*     of  Landlord  and  Tenant,  by  Harrison.—  7  East,  mode  of  pleading  an  assignment  of  a  term  to  oom- 
dent(;r).         S40,  n.  a. — Ante,  661.  n.  mence  in  futuro^  1  Saund.  253;  and  this  form 
(«l  In  an  action  6y  the  assignee  of  the  rever-  will  suffice  even  against  an  heir,  when  deidared 
■ion,  ne  must  set  forth  m  the  declaration  the  opera-  against,  as  he  may  be  as  assignee.— 4  T.  R.  75. 
tive  part  of  the  deed,  &c.  by  virtue  of  which  he  is  (10)  As  to  this  averment  of  general  performance, 
entitled  to  the  reversion,  1  Saund,  112  b,  n.  1.  234,  see  ante,  551  ;  it  is  not  necessary. 
n.S;  though  an  assignee  of  a  term  in  an  action  (x)  There  is  no  occasion  for  this  proleslamio  or 
against  the  lessor,  need  not  show  the  assignment  allegation  of  the  general  noo-performanceof  oov- 
to  have  been  by  deed,  1  Saund.  234,  n.  S,  276,  enants  by  the  defendant ; — the  declaration   may 
notes  I  and  2.    In  an  action  against  the  assignee  proceed  at  once  to  the  material  averments,  and  the 
of  the  lessee,  &c.  the  above  concise  statement  is  particular  breach  for  which  the  action  is  broaght, 
in  all  cases  sufficient,  though  there  may  have  been  see  ante,  551. 

intermediate  assignments,  see  ante,  vol.  i.  Index,  (y)  See  ante,  652.    The  plaintiff  u  not  fixed  in 

tit.  **  Z)ec/ar(U»Ofi?*  Covenant,  I  Saund.  112  b.  n.  evidence  as  to  the  precise  time  or  sum  stated  in 

1.— 6  Mod.  72.    And  it  suffices  though  the  de-  the  declaration, 

fendant  be  assignee  of  part  only  of  the  premises  *,  {*)  Sea  the  notes  to  the  preceding  form. 
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lows:] — For  that  whereas  heretofore,  to  wit,  on,  &c«  {daU  of  lease)  nU^i^*  {vt"  ^^  lxaibs. 
nue)  by  a  certain  indenture  then  and  there  made  between  the  said  plaintiff  of 
the  one  part,  and  one  E.  F.  of  the  other  part  (the  counterpart(a) )  of  which 
said  indenture,  sealed  with  the  seal  of  the  said   E.  F.  the  said  plaintiff  now 
brings  here  *into  court,  the  date  whereof  is  a  certain  day  and  year  therein  nam-  [  *55Z  ] 
ed,  to  wit,  the  same  day  and  year  aforesaid,)  the  said  plaintiff  for  the  cousidera- 
tions  therein  mentioned,  did  demise,  lease,  set,  and  to  farm  let  unto  the  said 
£.  F.  his  executors,  administrators,  and  assigns,  a  certain  messuage,  farm, 
tenements,  and  premises,  in  the  said  indenture  more  particularly  mentioned. 
— [£fere  set  out  the  premises  shortly^  see  ante^  450,  n. — 1  Sound,  233,  n.  2. — 2 
Sound*  366,  n.  1,  and  then  state  the  covenants  in  the  indenture^  which  per^ 
haps  fnay  be  asJoUows  :]-.-And  the  said  £.  F.  did,  in  and  by  the  said  inden-  ^pli"  aft«r^ 
ture,  for  himself  and  his  executors,  administrators,  and  assigns,  covenant,  ^^^'^^•[J^ 
promise,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs  {or^  *'  executors  or  repair,  and 
administrators,"  as  in  indenture)  and  assigns,  (amongst  other  things)  in  manner  ed'roi^h^* 
following,  (that  is  to  say)  that  he  the  said  E.  F.  and  his  assigns  from  and  aAer  ^^'' 
the  said  messuage,  &c.  (cw  in  indenture)  should  have  been  put  in  good  and 
tenantable  repair  by  and  at  the  expense  of  the  said  plaintiff  his  heirs  and  as- 
signs, should  and  would  at  all  times,  during  the  continuance  of  the  said  demise, 
at  his  and  their  own  costs  and  charges,  support,  uphold,  maintain,  and  keep(&) 
the  said  messuage  or  tenement  and  buildings,  gates,  stiles,  &c.  {as  in  the  cove-' 
nant){c)  in  good  and  tenantable  repair,  order,  and  condition,  (being  allowed 
timber  in  the  rough  sufficient  and  proper  for  such  repair,  from  time  to  time  to  be 
provided  and  set  out  by  the  said  plaintiff,  his  heirs  or  assigns) ;  and  the  same  i^avelnrJ^ 
premises  and  every  part  thereof,  should  and  would  leave  in  such  good  repair,  P^i"* 
order,  and  condition,  at  the  end  or  other  sooner  determination  of  the  said  term, 
and  should  and  would  peaceably  and  quietly  quit,  yield,  and  deliver  up  to  the  said 
plaintiff,  his  heirs  (or, "  executors,  administrators,"  as  in  indenture)  or  assigns, 
without  doing,  committing,  or  suffering  to  be  done  or  committed,  any  waste, 
spoil,  or  damage  to  the  same,  or  any  part  thereof.     And  also  should  and  would  cleanse 
well  and  sufficiently  uphold,  cleanse,  scour,  and  repair,  yearly  and  every  year  ^^^^*f  ^^' 
during  the  said  demise,  all  the  ditches,  trenches,  and  water-courses,  in  the  piece 
or  parcel  of  meadow  land,  called meadow,  and  all  other  the  ditches,  trench- 
es, and  water-courses,  in  and  upon  every  part  of  the  said  other  premises  there- 
by demised,  as  often  as  necessary,  so  as  to  keep  the  same  cleansed,  scoured, 
repaired,  and  in  good  condition,  and  should  and  would  deliver  Up  unto  the  said 
plaintiff  his  heirs  or  assigns,  the  same  in  such  good  order  and  condition  at  the 
end  of  the  said  term  as  aforesaid.     As  by  the  said  indenture,  reference  being  |^^"^*^^ 
thereunto  had,  will  (amongst  Mother  things)  more  fully  and  at  large  appear.  [  4554  j 
By  virtue  of  which  said  indenture,  the  said  E.  F.  afterwards,  to  wit,  on  the,  ^JJ^J  *^ 
d&c.  entered  into  the  said  demised  tenements,  with  the  appurtenances,  and  be- 
came and  was  so  possessed  thereof,  for  the  said  term  so  to  him  thereof  granted 
as  aforesaid.     And  the  said  plaintiff  in  fact  saith,  that  after  the  making  of  the  todiSdefen- 


(«)  See  ante,  448|  note  (y).  the  term  has  expired.    1  B.  &  A.  684. 

(6)  Upon  a  covenant  to  repair  and  keep  in  re-  (c)  If  there  be  an  exception  in  the  lease  as  to 

pair,  durmg  the  continuance  of  Uie  term,  an  action  fire,  it  must  be  sUted  4  Campb.  tO.— t  Brod.  s 

may  be  maintiined  for  brtaehea  committed  before  Bin^.  986.— 6  J.  B.  Moore,  164, 8.  C. 


dant. 
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09  I.ZA8CI.  said  indenture,  and  during  the  said  term  thereby  granted,  to  wit,  on,&c.(d)  at, 
&c.  {venue)  aforesaid,  all(e)  the  estate,  right,  title,  interest,  tema  of  years  then 
to  come  and  unexpired,  property,  profit,  claim,  and  demand  whatsoever,  of  him 
the  said  £.  F.  of,  in,  and  to  the  said  demised  premises,  with  the  appurtenances, 
by  assignment  thereof  then  and  there  made  legally,  came  to  and  vested  in  the 
D  efeiKlaDt's  Said  defendant.  Whereupon  and  whereby  the  said  defendant  then  and  there 
cn^ry-  entered(/)  into  and  upon  all  and  singular  the  said  demised  premises,  with  the 

appurtenances,  and  became  and  was  thereof  possessed,  and  continued  so  thereof 

possessed,  from  thence  until  the day  of ,  A.  D.  — -,  when  the  said 

General  demise  ended  and  determined,  to  wit,  at,  dz>c.  (venue)  aforesaid.  And  although 
Ct  pUUulff.^  ^®  B^><^  plaintiff  hath  always,  from  the  time  of  making  the  said  indenture,  hither- 
to well  and  truly  performed,  fulfilled,  and  kept  all  things  therein  contained,  on 
his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and 
Defendant's  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  {venue)  aforesaid.  Yet 
perform-^°~  protesting  that  the  said  defendant  since  the  said  assignment  so  made  as  afore- 
"^®*  said,  hath  not  performed,  fulfilled,  or  kept  any  thing  in  the  said  indenture  con- 

tained on  his  part  and  behalf,  as  such  assignee  as  aforesaid,  to  be  performed,  ful- 
[  *555  ]  filled,  and  kept,  ^according  to  the  tenor  and  effect,  true  intent  and  meaning  of 
of  perform-  ^^®  ^^^^  indenture,  the  said  plaintiff  in  fact  saith,  that  although  the  said  messu- 
ance  by  age  or  tenement,  and  out-buildings,  in  and  by  the  said  indenture  demised,  were, 
condition  aAcr  the  making  thereof,  to  wit,  at,  &c.  {venue)  put  in  good  and  tenantablo  re- 
prece  ent  ^^-^^  |^^  ^^ ^  ^^  ^^^  expencc  of  the  said  plaintiff,  and  altl^ough  timber  in  the  rough, 
sufficient  and  proper  for  all  necessary  repairs,  was  allowed,  and  from  time  to  time 
provided  and  set  out  by  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid  (A)  ; 
First  breach  yet  the  said  defendant  did  not  nor  would,  after  the  said  assignment,  and  durinir 

in  not  re-  . 

pairing ;  the  continuance  of  the  said  demise,  and  whilst  he  was  so  possessed  of  the  said 
i„go„[^^', demised  premises,  with  the  appurtenances,  as  aforesaid,  at  his  own  costs  and 
repair.  charges,  Support,  uphold,  maintain,  and  keep,  all  and  every  the  said  messuage 
or  tenement,  and  buildings,  gates,  &c.  {as  in  the  indenturej)  of  the  said  demised 
premises,  in  good  tenantable  repair,  order,  and  condition,  nor  did  nor  would 
leave  the  same  premises  in  such  good  repair,  order,  and  condition,  at  the  deter- 
mination of  the  said  term,  {as  in  the  indenture)  according  to  the  form  and  effect 
of  the  said  indenture  in  that  behalf;  but  on  the  contrary  thereof,  he  the  said  de- 
fendant, afler  the  making  of  the  said  indenture,  and  aAer  the  said  assignment  to 
the  said  defendant  as  aforesaid,  and  during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the  appurte- 
nances as  aforesaid,  to  wit,  on,  &c.  and  from  thence  for  a  long  space  of  time, 
to  wit,  from  thence  until  the  determination  of  the  said  term,  suffered  and  per- 
mitted the  said  messuage,  dwelling-house,  buildings,  gates,  6lc.  {as  in  the  tn- 
denture^)  to  be  and  continue,  and  the  same  were,  for  and  during  all  that  time, 
ruinous,  prostrate,  fallen  down,  and  in  great  decay,  for  want  of  needful  and  ne- 

(d)  The  day  is  not  material ;  it  is  usual  to  in-  {g)  As  to  conditions  precedent,  see  2  Saund.  352 

scrt  some  day  about  the  time  of  the  supposed  as-  c. — Willes,  496.~Ante,  vol.  i.  Index,  "  CondiUon 

■ignnieni  to  the  defendant.    See  the  note,  ante,  precedent" 

552  c,  as  to  this  assignmeni  and  mode  of  stating  it.  {h)  This  averment  being  traversable,  must  cor- 

(e)  When  this  must  be  qualified,  sec  Cowp.  respond  wii][i  the  fact;  if  the  plaintiff*  was  merely 

766.  ready  to  find  limber,  let  tlic  allegation  be  accord- 

(/)  This  does  not  aeera  necessary,  ante,  551,  n.  inglv,  and  aver  notice  of  the  pUintiff's  readiness  to 

—1  B.  k.  B.  265.  the  defendant. 
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cessary  maintaining,  supporting,  upholding,  and  keeping  the  same  ;  and  the  said  on  lkases. 
defendant  at  the  determination  of  the  said  term,  left  the  same  premises  so  out 
of  repair,  and  in  such  bad  order  and  condition,  as  last  aforesaid,  contrar/  to  the 
form  and  efiect  of  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  E. 
F.  for  himself  and  his  assigns,  *as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid.  [  *556  ] 
— And  the  said  plaintiff  in  fact  further  saith,  that  the  said  defendant  did  not  nor  breach,  for 
would,  yearly  and  every  year,  during  the  continuance  of  the  said  demise,  and  ^^^^?^^ 
whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the  appurtenan-  &c. 
ces,  as  aforesaid,  well  and  sufficiently  uphold,  cleanse,  scour,  or  repair,  all  the 
ditches,  trenches,  and  water-courses,  in  the  said  piece  or  parcel  of  meadow- 
land,  called meadow,  and  all  other  the  ditches,  trenches,  and  water-cours- 
es, in  or  upon  the  said  premises,  by  the  said  indenture  demised,  as  often  as  was 
necessary,  so  as  to  keep  the  same  cleansed,  scoured,  repaired,  and  in  good  con- 
dition ;  nor  did  nor  would  deliver  up  the  same  unto  the  said  plaintiff  in  such  good 
order  and  condition  at  the  end  of  the  said  demise,  according  to  the  form  and  ef- 
fect of  the  said  indenture  in  that  behalf,  but  wholly  neglected  so  to  do  ;  and  on 
the  contrary  thereof,  he  the  said  defendant,  after  the  making  of  the  said  indenture, 
and  of  the  said  assignment,  and  during  the  continuance  of  the  said  demise,  and 
whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the  appurtenances, 
to  wit,  on,  &c.  and  from  thence  for  a  long  space  of  time,  to  wit,  from  thence  un- 
til the  determination  of  the  said  demise,  suffered  and  permitted  the  said  ditches, 

trenches,  and  watei'-courses,  in  the  said  piece  or  parcel  of  land  called 

meadow,  and  all  other  the  ditches,  trenches,  and  water-courses,  in  the  said 
premises,  by  the  said  indenture  demised,  to  be  and  continue,  and  the  same 
were,  for  and  during  all  the  time  last  aforesaid,  foul,  miry,  choked  up,  and  ru- 
inous, out  of  repair,  and  in  bad  order  and  condition,  for  want  of  well  and  suffi- 
ciently cleansing,  scouring,  and  repairing  as  aforesaid ;  and  at  the  determina- 
tion of  the  suid  term,  he  the  said  defendant  delivered  up  the  same  unto  the  said 
plaintiff,  in  such  order  and  condition  as  last  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  indenture,  and  of  the  said  covenant  in  that  behalf  made  as 
aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid.  And  so  the  said  plaintiff  in  fact  Conclusion, 
saith,  that  the  said  defendant  (although  often  requested  so  to  do)  hath  not  kept 
the  said  covenants  so  made  by  the  said  £.  F.  for  himself  and  his  assigns,  with 
the  said  plaintiff  in  manner  and  form  aforesaid,  but  hath  broken  the  same,  and 
to  keep  the  same  with  the  said  plaintiff,  hath  hitherto  wholly  refused,  and  still 
refuses  so  to  do.  To  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he 
brings  his  suit,  &c. 

*l^After  stating  the  lease,  covenants,  reference  to  lease,  lessee's  entry,  and  plain^  r  ^557  1 
tiff  ^s  general  performance,  proceed  thw  :] — Yet  the  said  plaintiff  in  fact  saith,  Breach, 
that  although  after  the  making  of  the  said  indenture,  to  wit,  on  divers  days  and  me'nfoFga- 

times  between  the day  of,  &c.  and  the day  of,  &c.  to  wit,  at,  &c.  coSSnef 

{venue)  aforesaid,  a  large  quantity,  to  wit, tons  of  coals,  were,  under  and  (*)• 

(t)  See  a88ignment(^  breach  for  non-payment  of  stubbing  up  a  garden  hedge,  Id.  497  ;  and  for  un- 

poor  rales,  whereby  the  lessor  was  oblised  to  pay  derletling,  contrary  to  covenanU  in  the  lease.  Id. 

lliem,  3  Wentw.  511 ;  for  not  repairing  after  notice  519. 
given,  Id.  497 ;  for  cutting  down  trees,  Id.  446 ;  for 
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ov  LSAscs.  i^y  virtue  of  the  powers  and  authorities  in  the  said  indenture  contained,  bj  fhe 
said  defendant  gotten,  procured,  and  brought  to  land,  from  and  under  the  said 
five  several  closes,  pieces,  or  parcels  of  land,  in  the  said  indenture  roentioDed* 

and  although  the  current  price  per  ton  of  coals,  at aforesaid,  to  wit,  at,  &c. 

(tenue)  aforesaid,  between  the  days  and  times  last  aforesaid,  was  then  and  there 
advanced  and  raised  from  the  price  in  the  said  indenture  above  mentioned,  to 

the  sum  of shillings  per  ton,  yet  the  said  defendant  did  not  nor  would,  af^ 

ter  the  said,  diLc.  nor  on  any  other  days  or  times  before  or  since,  pay,  or  cause 

to  be  paid  to  the  said  plaintiff,  the  said  sum  of shillings  per  ton  additional  ga- 

lage,  on  each  and  every  ton  of  the  said  coals  so  raised  and  procured  as  aforesaid, 
as  by  the  said  indenture  the  said  defendant  had  then  and  there  covenanted  and 
agreed  to  pay  to  the  said  plaintiff,  but  wholly  neglected  and  refused  so  to  do, 
and  on  account  thereof,  a  large  sum  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  to  the  sum  of  i£ —  of  lawful,  &c.  became  and  was,  and 
still  is,  due  and  payable  to  the  said  plaintiff,  contrary  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of  the  said 
defendant  so  made  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.  And  so,  &c. 
— [Conclude  asuswU,] 

Breadi  for  And  the  said  plaintiff  in  fact  saith,  that  afler  the  making  of  the  said  indenture, 
above  e!f'"''  and  during  the  continuance  of  the  said  term  hereby  granted,  and  whilst  the 
BtAtuto        said  defendant  was  so  possessed  of  the  said  demised  premises,  with  the  *ap- 

Uiid,coniraF  purteuances,  to  wit,  in  each  and  every  of  the  respective  years  of  our  Lord 

^^t^in^nl  ^^^ « ^b®  ^^^  defendant  did  till,  delve,  plough  up,  and  convert  into  tillage, 

whe^b*  da-  ^^^^^  ^^  Statute  acres  of  land,  to  wit,  100  acres  of  land  belonging  to  the  said 

fenduit        premises,  other  than  a  summer  fallow,  in  each  and  every  of  those  years,  con- 

^^it  61.      ti^iy  to  the  true  intent  and  meaning  of  the  said  indenture,  whereby,  and  ac- 

^eplouffk-  c<)>'di"fi»  to  the  form  and  effect  of  the  said  indenture,  the  said  defendant  forfeited 

^%?^r*  and  became  liable  to  pay  the  said  plaintiff  divers  penalties,  to  wit,  the  penalty 

[  *658  1  o^  ^^  ^^  ^^^^  ^^^  every  acre  of  the  said  lands  so  tilled,  delved,  ploughed  up, 

and  converted  into  tillage,  contrary  to  the  true  intent  and  meaning  of  the  said 

indenture,  that  is  to  say,  at  such  of  the  first  and  next  rent  days,  which  first  and 

next  happened  after  the  said  penalties  so  became  forfeited  as  aforesaid  ;  yet  the 

said  defendant  (although  often  requested)  hath  not  paid  the  said  penalties  or 

forfeitures,  or  any  or  either  of  them,  to  the  said  plaintiff  at  the  rent  days,  and 

in  manner  aforesaid,  or  otherwise  howsoever,  but  hath  hitherto  wholly  refused 

and  neglected  so  to  do,  and  therein  failed  and  made  default,  contrary,  dcrc.  to 

wit,  at,  d&c.  (rentie). 

Breach  for  And  the  Said  plaintiff  further  saitb,  that  the  said  defendant  (although  often  re- 
pnniMriif  quested,  &c.)  did  not  nor  would,  from  time  to  time  and  at  all  times,  after  the 
^^^i^^lf  said  assignment  so  made  to  him  as  aforesaid,  and  during  the  said  term  by  the 
Westmin-  said  indenture  granted,  insure,  or  cause  or  procure  to  be  insured,  and  kept  in- 
floee,agaiiitt  sured,  iu  the  name  of  the  said  plaintiff,  at  any  of  the  offices  for  insurance 

loiior 

{k)  See  SB.  &  A.  602.  and  that  this  reservation  is  stipulated  damages,  and  not  a  penaltj,  see 
id."^  Tounge  ft  Jefr.  SOS. 
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flgaiDst  Arc,  in  London  or  Westminster,  all  and  singular  (he  said  messuages  or  09  LXAtst. 
tenements,  and  premises,  by  the  said  indenture  demised,  with  the  appurtenan-  . 
ces,  from  and  against  loss  or  damage  by  fire,  to  the  amount  and  in  the  manner  defendant  or 
specified  in  the  said  indenture  in  that  behalf,  and  according  to  the  form  and  Mraonf?)'. 
effect  thereof,  but  wholly  neglected  and  refused  so  to  do,  and  therein  failed  and 
made  default ;  and,  on  the  contrary  thereof,  the  said  plaintiff  in  fact  saith,  that 
the  said  messuage  or  tenements,  and  premises,  with  the  appurtenances,  *af)er  [  *559  ] 
the  said  assignment  so  made  to  the  said  defendant,  and  during  the  said  term 
by  the  said  indenture  granted,  to  wit,  oo,  d&c.  and  from  thence  until  the  day  of 
suing  forth  the  original  writ  of  the  said  plaintiff  against  the  said  defendant,  weret 
and  continued  to  be,  wholly  uninsured  from  and  against  loss  or  damage  by  fire, 
by  (he  said  defendant,  or  by  any  other  person  or  persons  whomsoever,  under 
and  by  virtue  of  the  said  covenant  of  the  said  £.  F.,  &c.   by  them  in  that  be- 
half made  for  themselves  and  their  assigns,  with  the  said  plaintiff  as  aforesaid, 
contrary  to  the  form  nnd  effect  of  the  said  indenture,  and  of  the  said  last-nen- 
tioned  covenant  in  that  behalf,  to  wit,  at,  &c.  {venue)  aforesaid. 

That  before  and  at  the  time  of  making  the  said  indenture,  certain  arrears  of  Breach  by 
rent,  viz.  £3,  of  quit-rent,  for  five  years,  for  certain  part  of  the  said  premises,  against  lei- 
wcre  in  arrear  to  the  lord  of  the  manor,  &c.  and  certain  other  charges  «^nd  J^»j^^ 
incumbrances  for  suits  of  court  tmd  acquittances,  &c.  amounting  altogether  &?.  certain 
to  £3,  at  the  time  of  making  the  said  indenture,  were  due  and  in  arrear  to  the  waa  due(0i). 
said  lord,  dec.  which  he  the  said  plaintiff  aflerwards,  to  wit,  on,  &c.  at,  d&c. 
{venue)  aforesaid,  was  compelled  to  pay,  in  order  to  save  his  goods  from  being 
distrained  upon,  and  did  pay  the  same  to  the  said  lord,  &c.  who,  at  the  time 
of  making  the  said  indenture,  and  of  such  payment,  had  lawful  right,  &c.  and 
claimed  the  same. 

For  that  whereas,  heretofore,  to  wit,  on,  &.c.  {date  of  lease)  at,  &c.  {venue)  By  lesaea 
by  a  certain  indenture  then  and  there  made  between  the  said  defendants,  of^^fo^^J^. 
the  one  part,  and  the  said  plaintiff,  of  the  other  part,  which  said  indenture,  seal-  ^^^^^' 
ed  with  the  seal  of  the  said  defendants,  the  said  plaintiff  now  brings  into  court  Broach,  that 
here,  the  date  whereof  is  the  day  and  year  aforesaid,  the  said  defendants,  &c.  did  gJ^undbaS 
demise,  lease,  and  to  farm  let,  unto  the  said  plaintiff,  a  certain  messuage  and  pre-  rord,dia- 

.  11111.  ri.  J  IrauiedoB 

mises  therem  more  particularly  mentioned,  to  have  and  to  hold  the  same  [aere  set  plaintiff's 
oul  habendum  et  reddendum^  as  anie^  650,  and  according  to  the  tenns  of  the  leass^  «<»<*»(»)• 
and  then  jset  out  covenant  for  quiet  enjoyment^  which  may  be  as  foUoxos :]  and 
the  said  defendants,  by  the  said  indenture,  did  covenant,  promise,  and  agree,  to 
and  with  the  said  plaintiff,  that  he  the  said  plaintiff  paying,  dec.  and  observing, 
dLC.  {as  in  covenant)  all  and  singular  the  covenants  and  agreements  therein  con- 
tained, which  on  his  and  their  parts,  were  or  ought  to  be  paid,  done,  observed 


(I)  A  covenant  by  lessee  to  insure,  and  keep  *-8ae  other  aseignmentf  of  breachei  of  covenant 

insured,  to  a  certain  amouni,  •*  in  some  sufficient  for  quiet  enjoyment,  5  Wentw.  63,  66.  SCK  MO. 

insurance  office  within  the  cities  of  London  or  Post,  next  form,  for  sufTenng  the  ground  landlords 

Westminster,"  is  sufficiently  ccrUin.    S  Campb.  rent  to  be  in  arrear,  whereby  plainMff  waa  obhged 

134.   See  6  B.  &  Aid.  1,  as  to  this  covenant  run-'  to  pay  i^  to  prevent  a  distress.    6  Wentw.  eS. 
ning  with  the  lend.  (n)  Sso  form,  6  Wentw.  63.    As  to  this  breach, 

(m)  This  is  a  iiood  breach.     See  3  East,  491,  and  when  action  ho*,  sec  2  Saund.  Rep.  by  Patte- 

&C.--2  B.  &  P.  13.— 1  Saind.  69.-4  Taunt.  329.  snn  k  Williams,  index  *•  /rf«fi." 

Vol.  11.  66 
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ojt  LCiktBs.and  performed,  Bccording  to  the  true  intent  and  meaning  of  the  said  indenture, 
should  and  might  peaceably  and  quietly  have,  hold*  occupy,  possess,  and  anjoj 
the  said  messuage  aud  premises  thereby  demised,  with  the  appurtenancea  there- 
to belonging,  for  and  during  the  said  term  of  seven  years,  wanting  three  dajs, 
thereby  granted,  without  the  let,  suit,  trouble,  denial,  interruption,  or  molestation 
of  them  the  said  defendants,  their  executors,  administrators,  or  assigns,  or  anj 
other  person  or  persons,  lawfully  claiming,  or  to  claim,  by,  from,  or  under,  or  in 
trust  for  them,  or  any  or  either  of  them,  or  by  or  through  their  or  either  of  their 
acts,  means,  defaults,  or  procurement,  as  by  the  said  indenture,  reference  bein^ 
thereunto  had,  will,  amongst  other  things,  more  fully  appear,  by  virtue  of  which 
Entry  of     said  indenture  the  said  plaintiff,  afterwards,  to  wit,  on,  6lc.  at,  dec  entered  into 
*''^'        the  said  demised  premises,  with  the  appurtenances,  and  became  and  was  pos- 
sessed thereof  for  the  said  term,  so  to  bim  thereof  granted  as  aforesaid ;  and 
Awrmem     although  the  said  plaintiff  hath  always,  from  the  time  of  the  making  of  the  said 
ofpeifijim-    indenture,  hitherto  observed,  performed,  fulfilled,  and  kept  all  and  singular  the 
eovenanui     said  covenants  and  agreements  in  the  said  indenture  contained,  which  on  his 
^^^^    '  part  were  or  ought  to  be  paid,  done,  observed,  and  performed,  according  to  the 
BrMch  by    true  intent  and  meaning  of  the  said  indenture,  to  wit,  at,  &c.  {venue)  aforesaid, 
^^*^*^'*"*'*  yet  protesting  that  the  said  defendants  have  not  performed,  fulfilled,  or  kept  any 
thing  in  the  said  indenture  contained,  on  their  part  and  behalf  to  be  performed, 
fulfilled,  and  kept,  according  to  the  tenor  and  efie<!t,  true  intent  and  meaning  of 
the  said  indenture,  the  said  plaintiff  in  fact  8aith,that  the  said  defendants  did  net 
nor  would  suffer  or  permit  the  said  plaintiff,  for  and  during  the  continuance  of 
the  said  term  of  the  said  indenture  granted,  peaceably  and  quietly,  to  have,  hold, 
occupy,  possess,  and  enjoy,  the  said  messuage,  and  premises  by  the  said  inden- 
ture demised,  with  the  appurtenances,  without  the  let,  suit,  trouble,  denial,  inter- 
ruption, or  molestation  of  the  said  defendants,  their  heirs,  administrators,  or  aa- 
signs,  or  any  other  person  or  personsriawfully  claiming,  or  to  claim,  by,  from,  or 
under,  or  in  trust  for  them,  or  any  or  either  of  then),  or  by  or  through  their  or 
either  of  tbeir  acts,  means,  defaults,  or  procurement,  according  to  tbe  form  and 
effect  of  the  said  covenant  of  the  said  defendants,  in  the  said  indenture  in  that 
^MreM      behalf  made  as  aforesaid,  but  on  the  contrary  thereof,  the  said  plaintiff  in  fact 
jroimd-       saith,  that  afler  the  making  of  the  said  indenture,  and  during  tbe  continuance  of 
^J[^^^*  the  said  demise,  and  whilst  he  the  said  plaintiff*  was  possessed  of  the  said  de- 
rx^'         mised  premises,  to  wit,  on  6lc.  {day  of  dUtrese,  or  aboulit)  at,  &c.  {venue)  a 
certain  distress  was  made  by  and  on  the  behalf  of  a  certain  person,  to  wit,  one 
T.  B.  on  certain  goods  and  chattels  of  tbe  said  plaintiff;  in  and  upon  the  said  maa- 
auage  and  premises,  for  a  certain  sum  of  money,  to  wit,  at,  &.c.  then  due  and  ow- 
ing from  the  said  defendants  to  the  said  T.  B.  for  and  in  respect  of  certain  rent 
before  that  time  due  and  in  arrcar  from  the  said  defendants  to  the  said  T.  B.  as 
the  ground -landlord  of  the  said  demised  messuage  9r  premises  with  the  appurte- 
aances,  and  by  means  of  tbe  premises  he  the  said  plaintiff^  was  not  only  put  to, 
and  suffered  great  trouble  and  inconvenience,  but  was  forced  aud  obliged  to,  and 
did   necessarily  pay  the  said  sum  o[£ — ,  together  with  tbe  charges  of  tbe  said 
distress,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  J^ — , 
and  was  and  is  by  means  of  the  premises  greatly  injured  and  damnified  in  the 
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occupation,  possession,  and  enjoyment  of  the  said  messuage  and  premises,  con*  <>"  lea»i. 
trary  to  the^  form  and  effect  of  the  said  indenture,  and  of  the  said  covenant  in 
that  behalf  so  made  as  aforesaid ;  and  so,  &c. — [conclude  as  tuiuiZ,  c»  anie^  419.] 

Breaches  of  different  covenants  between  lessor  and  lessee,  ^c.  may  readily  be  BraachM  in 
framed,  according  to  the  particular  circwnstances  of  each  case,  and  in  general  ^^ 
may  be  in  the  negative  of  the  xoords  of  the  covenant,  see  3  T.  JR.  307,  and  ante, 
662,  note,  vol,  t.  Chapter  on  Declarations. — The  above  precedents  may  therefore, 
in  this  respect,  suffice. — But  cu  difficulties  frequently  occur  in  stating  the  differ ' 
ent  titles  of  plaintiffs  in  covenant,  the  following  forms  are  given,  and  which  are 
arranged  nearly  according  to  the  plan  in  2  Blackstone^s  Commentaries,  respect- 
ing  real  estates. 


♦TITLE  PLEAD  ED(o).  [  m^Q  i 

I.    ESTATB   AND    QUANTITY   OF    INTBRK8t(p).  KITATB 

^  '  AlTD^VAJI. 

TITY   OF 


For  that  whereas  one  6.  H.  before  and  at  the,  time  of  the  making  of  the  in- 
denture hereinafter  mentioned,  was  8eised(7)  in  his  demesne(r)  as  of  fee(«),  tha"^^^"*^^ 


of  and  in  the  tenements  and  premises,  with  the  appurtenances  hereinafter  men-  ^^^|||^ 
tioned  to  have  been  demised,  to  wit,  at,  &c.  {venue).     And  being  so  seised  ^  oorpore«i 
heretofore,  to  wit,  on,  &c.  at,  d^c.  {venue)  by  a  certain  indenture  then  and  there  mento. 
made  between  the  said  G.  H.  of  the  one  part,  and  the  said  defendant  of  the  r  ^^^     . 
other  part,  one  part,  &c. — [Here  set  wU  the  profert,  and  all  necessary  parts  '^of 
the  lease,  as  ante,  549 ;  as  to  the  statement  of  the  conveyance,  ^c.  by  virtue  of 
which  the  plaintiff  claims,  see  post,  573.     If  the  seisin  be  stated  as  a  consequence 
of  a  conveyance,  ^c.  the  statement  is  as  follows : — •*  Whereupon  and  whereby 
the  said  plaintiff  then  and  there  became,  and  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  tenements 
and  premises  with  the  appurtenances,  and  being  so  seised,''  &c.] — \^Then  pro^ 
eeed  to  state  the  usual  averments  of  performance  of  covenant  by  plaintiff,  and  de- 
fendanPs  breach."] 

For  that  whereas  the  said  A.  B.  and  C.  his  wife,  before  and  at  the  time  of  Seisin  in  fee, 
the  making  of  the  indenture  hereinafter  mentioned  were  seised  in  their  demesne  as  bu^  and 
of  fee(ti),  in  right  of  the  said  C.  of  and  in  the  tenements  and  premises,  with  the  ^'j^^^ 

(o)  As  to  when  an  inducement  of  plaintilT's  in-  mesne,"  are  to  bo  omitted,  8  Bla.  Com.  106. — Co. 

terest  is  necessary  and  traversable,  sse  4  J.  B.  Lit.  17  a.  b.  n.  1.— Com.  Dig.  Pleader,  C.  56.-4 

Moore,  SOS.— 1  Saond.  3SS,  n.  «.— 1  Slra.  230.—  Wils.  M4.    They  seem  also  hnnroper  lo  pleading 

7  T  R.  6S8. Com.  Dig.  Pleader,  C.  36. — Oilb.  a  reversion  on  an  estate  of  freehold.    Co.  Lit.  17  b. 

on  debt,  410.— Dyer,  366.  n-  4.— Plowd.  191  a.    Seisin  of  an  advowson,  Ac. 

tp)  As  to  this  division,  see  2  Bla.  Com.  108.  «  as  of  fee  and  ri£h^»  1  East,  488.— Thomp.  Ent. 

tq)  As  to  the  words, "  seised,"  or  •*  possessed,"  203.— Seisin  by  disseisin,  1  Saund.  66. 
see  Com.  Dig.  Pleader,  C.  36, 36, 37.— Co.  Lit.  17        (*)  As  to  the  words  «  as  of  fee,"  see  Co.  Lit.  17 

a— Carth.  s'— 2  Chit.  Rep.  314.    After  verdict  b.— 4  Bing.  633,  S.  C.  In  a  wnt  of  right,  also  say, 

the  averment  of  MMtn,  without  showing  of  what  »  and  right,"  6  East,  «72.— 2  B.  &  P.  670. 
estate,  wiir  be  aided.    4  Bing.  646.-1  Bing.  653,        (t)  Doiigl.  329.-1  Saund.  253,  n  4.— 2  Saund. 

^  C  '^'  "•  2-  ^^>  "^^i  "•  *  •—Hob.  1, 2.— Heath's  Max. 

(r)'  2  Bla.  Com.  106, 106.— Heath's   Max.  146.  146. 
If  the  estate  be  incorporeal,  the  words  « in  hb  de-        (u)  As  to  these  words,  see  ante,  660,  notes. 
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siTATc      appurtenances  hereinafter  mentioned  to  have  been  demi&'ed,  to  wit,  at,  &c.  (re- 
TiTT  OF     nue)  and  being  so  seised,  Slc. — \^Here  slate  the  /ease  by  husband  and  tf»/e,  and 


IffTKKEiT. 


ihe  covenants^  the  lessee's  entry^  and  the  plainliff^s  dencaiive  lille,  ^c.  If  the 
seisin  in  fee  in  right  of  the  wife  be  slated  as  a  consequence  of  a  conveyance^  Src. 
the  statement  is  as  follows : — '*  Whereupon  and  whereby  the  said  A.  B.  and  C. 
bis  wife,  then  and  there  became,  and  were,  and  from  thence  hitherto  have  been* 
and  still  are,  seised  in  their  demesne  as  of  fee,  in  right  of  the  said  C.(to)  of  and 
in  the  said  tenements,  with  the  appurtenances,  and  bcng  so  seised,"  &c.] — 
[^Then  proceed  to  state  ihe  usual  performance  of  covenants  by  plaintiffs  and  the 
defendants  breach*] 

r  *562  ]      *For  that  whereas  one  £.  F.  before  and  at  the  time  of  the  making  of  the 

uii(x).        indenture  hereinafter  mentioned,  was  seized  in  his  demesne  as  of  fee  tail,  (or,  if 

special  entail^  add^  **  that  is  to  say,  to  him  and  the  heirs  lawfully  issuing  of  the 

body  of  him  the  said  E.  F.  on  the  body  of to  be  begotten,")  {or^  "  of  the 

bodies  of  the  said  E.  F.  and  of •"  &c.)  of  and  in  the  tenements,  with  the 

appurtenances  hereinafter  mentioned  to  have  been  demised,  to  wit,  at,  6lc.  (ve- 
nue) and  being  so  seised,  Slc, — [J^ere  set  forth  the  lease,  ^c.  and  plaintiff^s 
derivative  title,  ^c, — If  the  seisin  in  tail  be  staled  as  a  consequence  of  a  convey' 
ance^  SfC.  ihe  statement  is  as  follows  : — ^^  Whereupon  and  whereby  the  said  E.  F. 
then  and  there  became,  and  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  seised  in  his  demesne  as  of  fee  tail  of  and  in  the  said  tenements,  with  the  ap- 
purtenances."]— [TVien  proceed  to  stale  the  usual  averments  of  performance  of 
covenant  by  plaintiffs  and  the  defendant's  breach.] 

8«)iuifor  For  that  whereas  one  £.  F.  before  and  at  the  time  of  making  of  the  indenture 

lift.  (y).  hereinafter  mentioned,  was  seised(2}  in  his  demesne  as  of  freehold,  for  the  term 
[  *563  ]  of  his  natural  life,  {or,  *'  for  the  term  of  the  natural  life  of  G.  H.")  of  and  *in 
the  tenements,  with  the  appurtenances  hereinafter  mentioned  tu  have  been  demis- 
ed, to  wit,  &c.  and  being  so  seised,  &lc, — [Here  set  forth  ihe  lease^  ^-c.  IJ 
the  seisin  for  life  be  stated  as  a  consequence  of  a  conveyance,  i^c.  the  statement 
is  as  follows  : — •♦  W  hereupon  and  whereby  the  said  E.  F.  then  and  there  became, 
and  was  and  from  thence  hitherto  hath  been,  and  still  is,  seised  in  his  demesne 
as  of  freehold,  for  the  term  of  his  natural  life,  of  and  in,"  &.c.] — [Then  proceed 
to  state  usual  averments  of  performance  of  covenants  by  plaintiff,  and  ihe  defen* 
danVs  breach  of  covenant.] 

(w)  If  this  consequence  be  misstated,  the  declm-  236  b,  n.  8. 

Sa**"'o  J  will  be  bad  on  special  demurrer,  Doug.  (y)   Seethe  form,  1    Saund.  231.— Com.  Dig. 

829.     Sed  q^fre,vtd€  ^^P'^^'J^l  ".^  ,        .  Pleader,  C.  36.-Co.  Lit.  42  a.    Under  a  will,  «c 

(or)  1  Saund.  256.--2  Rich.  C.  P.  360.  In  a  dec-  3  M.  &  S.  382.-Seisin  in  fee  of  lessor  and  tenant 

laration,  when  the  title  is  stated  as  inducement,    for  life,  the  latter  demising,  see  1  T.  R.  94. 6  Co. 

the  commencement  of  the  estate  tail  need  not  in  14  b.      In  a  declaration,  when  the  title  is  staled 

seneral  be  stated,  though  it  is  otherwise  in  a  plea,  merely  as  inducement,  ii  is  not  necessary  to  show 

Com.  Dig.  Pleader,  E.  19,  C.  35.    In  pleading sci-  the  commencement  of  the  estate  for  life,  but  it  is 

■in  of  an  estate  by  pift  to  husband  and  wife,  and  to  otherwise  in  a  ploa,  Com.  Dicr.  Pleader,  C.  35  E. 

the  heirs  of  the  bo<hr  of  the  wife  by  the  husband  19.— 1  Saund.  167,  n.  1.— 6  T.^R.  488.    Unless  ihr 

begotten,  as  the  wile  has  an  estate  in  special  tail,  cealui  que  ©lebe  a  [arty  to  the  action,  or  no  title 

and  the  husband  only  an  estate  for  life,  it  shonld  be  derived  under  him.  it"  must  be  averred  that  be 

be  alleged, « that  the  husband  and  wife  were  seis-  was  living  at  the  time  the  cause  of  action  accrued, 

ed  together,  a^d  to  the  heirs  of  ilie  body  of  the  as  lo  which  averment,  set-  1   Saund.  235,  n.  8.-2 

Wife  m  her  right,"  and  not  that  they  were  seised  of  Bla.  Com.  120.    In  pleading  a  lease  Icr  life,  which 

the  freehold,  or  fee  Uil.    Co.  Lit.  26  a,  n.  1.    It  passes  by  livery  and  boisin,  no  entry  of  the  lessee 

IS  not  necessary  to  aver  the  continuance  of  the  life  should  be  stated,  1 1  Co.  62  b. 

of  the  tenant  in  tail,  or  of  the  estate  taU.    1  Saund.  (»)  See  ante,  660,  note  {q). 
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For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  the  in-      ^^atk 
denture  hereinafter  mentioned,  was  seised  of  the  tenements  hereinafter  mention-    qu  vwtity 
cd  to  have  been  demised,  in  his  demesne  as  of  freehold,  for  the  term  of  his    ^^'m""' 
life,  as  tenant  thereof,  by  the  law  of  England,  to  wit,  at,  &c.  (venue)  and  being  JJJJct^?^ 
BO  seised,  ditc. — [IJ  the  seisin  be  stated  as  a  derivative  title^  state  the  marriage^  by  <^oxrer 
birth  of  a  child,  and  death  of  the  mfe,  as  in  2  Rich.  C.  P.  350.]—"  Whereup-  ^"** 
on  and  whereby  the  said  E.  F.  then  and  there  became  and  was,  *and  from   [  *664  ] 
thence  hitherto  hath  been,  and  still  is,  seised  in  his  demesne  as  of  freehold,  of 
and  in  the  said  tenements,  with  the  appurtenances,  for  the  term  of  his  life,  as 
tenant  thereof,  by  the  law  of  England,  to  wit,  at,"  &c.  {venue)  .-^[See  the  pre- 
cedent, 2  Rich.  C.  P.  360.] 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  the  ^X  assignee 
indenture  of  demise  hereinafter  mentioned,  was  lawfully  possessed(c)  of  the  ingm  termor, 
tenements  and  premises,  with  the  appurtenances,  hereinafter  mentioned  to  have  JfeJJ)!  ***" 
been  demised  to  the  said  defendant,  (that  is  to  say)  for  the  residue  and  remain- 
der of  a  certain  term  of  years,  to  wit,  of years,  commencing  from,  &c.(c£) 

to  come  and  unexpired  therein,  to  wit,  *at,  &c.  {venue)  and  being  so  possessed  [  *^^^  ] 
thereof,  he  the  said  £.  F.  on,  &c.  at,  &c.  {venue)  aforesaid,  by  a  certain  in- 
denture, &c. — [Here  state  the  lease,  or  indenture  and  covenants,  as  ante,  549  ; 
then  slate  the  entry  by  the  lessee,  as  ante,  551  ;  and  after  this,  state  the  mode  in 
which  plaintiff  became  assignee,  which,  if  by  a  deed-poll,  will  be  as  post,  675 — 
if  by  surrender,  as  post,  676 — if  by  bargain  and  sale  enrolled,  as  post,  576— 
ij  by  lease  and  release,  as  post,  678 — and  by  other  means,  post,  673  to  692  ,- 
then  state  the  possession  of  the  residue  of  the  fcnii,  in  consequence  of  the  assign- 
ment, ^c,  as  follows :]  ••  Whereupon  and  whereby  the  said  plaintiff  became 
and  was,  and  from  thence  hitherto  hath  been,  and  still  is,  possessed  of  the  said 

(a)  See  2  Bla.  Com.   126.— 3  B.  &  P.  652,  S.  (c)  The  word  "p  sscssed," and  not  "  interested," 

For  forms,  see  2  Rich.  C.  P.  360. — 1  East,  213. —  must  be  adopted,  1  Show.  106. — 1  Saund.  261,  n.  1. 

1  Saund.  260, 266.  Rast.  Ent.  680  b.    In  a  decla-  106.— 2  Saund.  176,  n.  6  ;  unless  when  the  term  is 

ration,  when  the  title  is  stated  merely  as  induce-  in  reversion,  1  Saund.  261,  n.  1. — Z  Saund.  176,  n. 

ment,  the  above  form  will  suffice,  but  in  a  plea  it  5  ;  in  which  case  the  interest  is  to  be  described  as 

is  in  general  necessary  to  show  the  commencement  post,  668,  n.  (it). 

of  the  title,  as  in  some  of  the  precedents  referred  to.  (a)  This  is  a  material  averment,  and  is  travers- 

As  to  pleading  tenancy  by  dower^  sea  2  Saund.  able,  1  B.  &  B.  631. — 4  J.  B.  Moore,  303;  and  it 

423,  SOd  b,  n.  13. — 3  East,  276. — ^Vm.  Ab.  Dower,  should  seem  the  declaration  is  not  Kuflicient  with- 

M.  a.  pi.  26,  &c.  Free  Bench.— >6  East,  273.  out  it.  Id.  Com.  Dig.  Pleader,  C.  43.— Dyer,  366 

(6)  When  the  action  is  at  the  suit  of  the  as-  b. 

signee  of  a  lessor  who  was  a  termor,  or  by  the  ex-  Sometimes  the  precedents  merely  state,  **  that 

ecutor  of  such  lessor  for  rent  due  qfter  his  death,  is  to  tay^for  the  ruidue  ttf  a  certain  term  fjf 

it  is  necessary,  in  order  to  show  the  plaintiff's  right    ytart^  whtrecf yearn  and  ufnoarde  were 

of  actiro,  to  state  the  lessor's  title  as  above,  and  then  to  come  and  unexpired  ;*'  inserting  a  num- 

the  assignee  must  set  forth  all  the  mesne  assign-  ber  of  years  sufficient  to  show  that  the  reversion 

ments  of  the  term  down  to  himselij  though  wc  was  in  the  lessor,  and  this  mode  seems  sufficient, 

have  seen  it  is  otherwise  in  a  decl  'ration  against  the  lessors  title  being  merely  inducement, 

the  assignee  of  a  term,  1  Saund.  112,  n.  1.—- Ante,  Where  the  plaintiff,  in  the  first  and  third  counts 

662)  note.— Clift,  121,  2.    But  it  seems  unnecessa-  alleged,  that  at  the  time  of  the  making  of  the  agree- 

ry  to  show  that  the  assignments  were  by  deed  or  men't,  he  was  possessed  of  a  house  for  a  certain 

signed,  1  Saund.  234,  n.  8,  276,  n.  1 .  &  2.  Sed  quare  term  of  years,  to  expire  on  the  26l  h  day  of  Deccm- 

if  this  rule  does  not  apply  only  to  declarations  by  ber,  1866,  and  in  the  second  count  alleged  that  ho 

or  against  the  cueignee  or  the  leasee^  who  might  at  was  entitled  to  the  term  under  and  by  virtue  of  a 

common  law  assign  by  parol,  see  Id. ;  and  it  is  certain  contract ;  proof  that  he  was  possessed  of 

certainly  usual  to  show  the  assi^menl  was  by  a  term  of  twelve  years  only,  and  that  there  was  no 

daed.    This  concise  mode  of  statmg  the  interest  contract  under  which  he  was  at  that  lime  entitled 

is  sufficient  when  the  title  is  pleaded  as  inducement,  to  an  extension  of  the  term,  held  a  fatal  variance, 

Com.  Dig.  Pleader,  E.  19,  C.  36.-^Co.  Lit.  17  a.  although  it  appeared  that  plaintiff  had  since  become 

As  to  treading  possession  of  a  term  in  right  of  a  possessed  of  a  lease  to  expire  in  December,  1866 ; 

wife,  see  Plowd.  191  K,^Std  vide  Dougl.  929.  1  M.  &  P.  717. 
Ante,  669. 
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stTATE  tenements  with  the  appurtenancest  for  the  residue  and  remainder  of  the  said 

quAMTiTv  term  therein,  then  to  come  and  unexpired,  to  wit,  at,  &€.  {venue)  aforesaid." — 

or  firrxm-  ^^^^^^  ^i^^^  l^  ueuol  averment  of  performance  of  covenanU  hy  phinliff^  and 


EST. 


non-performance  by  defendant,] 


By  executor  For  that  whereas  the  said  E.  F.  in  his  life-time,  since  deceased,  before  and 
^ff^ateiTO^'  at  the  time  of  the  making  of  the  indenture  of  demise  hereinafter  mentioned, 
or,ftgun8i  ^^  lawfully  po39essed(/}  of  the  tenements,  with  the  appurtenances,  herein- 
breach  of      aAer  mentioned  to  have  been  demised  to  the  said  defendant,  that  is  to  saj,  for 

ter  testator's  the  residue  and  remainder  of  a  certain  term  of years,  commencing  frooa, 

death(«).  ^^^  ^^  come  and  unexpired  therein,  to  wit,  at,  d^c.  {venue)  and  being  so  pos- 
sessed thereof,  he  the  said  E.  F.  in  his  life-time,  on,  &c«  at,  dtc.  {vemu) 
aforesaid,  by  a  certain  indenture,  dcrc.  [Here  $et  forth  the  indenture  or  lease^ 
as  ante^  650;  then  the  defendant's  entry ^  as  ante^  551 ;  and  before  the  avemunt 
of  perfoi-mance^  proceed  to  state  the  lessor's  wi%  and  deaths  and  the  probaie^ 
thus :] — And  the  said  defendant  being  so  possessed  of  the  said  demised  pre- 
mises, with  the  appurtenances,  and  the  said  E.  F.  being  so  possessed  of  the 
said  reversion,  as  aforesaid,  aflerwards,  and  during  the  said  term  by  the  said 
indenture  granted,  to  wit,  on,  &c.  {day  of  deaths  er  aboui  it)  at,  &c.  {venue) 
the  said  E.  F.  duly  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  a  certain  day  and  year  therein  named,  to  wit,  the  same  day  and 
year  last  aforesaid,  and  thereby,  amongst  other  things,  he  the  said  E.  F.  theo 
and  there  appointed  the  said  plaintiff  executor  thereof,  and  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  he  the  said  £•  F. 
died  so  possessed  of  the  said  reversion,  of  and  in  the  said  demised  premises, 
with  the  appurtenances,  without  revoking  or  altering  his  said  will ;  and  after 
whose  death,  to  wit,  on,  &c.  {day  of  probate^  or  about  ii)  at,  &c.  {venue)  afore- 
said, the  said  plaintiff  duly  proved  the  said  last  will  and  testament,  and  took  upon 
himself  the  burthen  of  the  execution  thereon[g),  whereby  the  said  plaintiff  as 
executor  aforesaid,  became  and  was  possessed  of  the  said  reversion  of  and  in 
the  said  demised  premises,  with  the  appurtenances,  to  wit,  at,  dCrC.  {venue)  afore- 
said. And  although,  di&c. — [Conclude^  stating  performance  of  covenants  by 
the  testator  in  his  life-time^  and  by  plaintiff  after  his  deaths  and  the  defendanPs 
breach  of  covenant  as  in  other  cases,"] 

By  executor  ^or  that  whereas,  before  and  at  the  time  of  making  the  indenture  herein- 
of lessor,  ^Q^^  mentioned,  to  wit,  on,  &c.  at,  &c.  (venue)  one  E.  F.  demised  the  tene- 
from  year  to  ments,  with  the  appurtenances,  hereinafter  mentioned,  to  the  said  6.  H.  de- 
^each  of  ceased,  his  executors,  administrators  and  assigns,  To  hold  the  same  to  the  said 
riease"for*  ^*  ^^*  ^^^  executors,  administrators,  and  assigns,  from,  &c.  for  one  year  thence 
<1  y«>J^      next  ensuing,  and  fully  to  be  complete  and  ended  ;  and  so  from  year  to  year, 


hiin(A). 


(«)  When  the  action  is  at  the  suit  of  the  ex-  pleaded    as  inducement,  Com.  Dig.  Plead.  E.  19. 

eculor  or  administrator  of  a  lessor  who  was  a  term-  C .  35. — Co.  Lit.  17  a.— Ante,  664. 

or,  for  rent  due  after  his  death,  it  is  necessary,  in  (/)  As  to  these  words,  ante,  564,  n. 

order  to  show  the  plaintitT's  ncht  of  action,  to  state  (g)  See  as  to  the  necessity  of  stating  prohate,  S 

the  lessor's  title  as  above.    When  such  action  is  Stra.  716. 

at  the  suit  of  an  administrator,  a  form  may  be  {h)  I'his  precedent  was    holden  good  on  de- 

readily  adopted  from  the  one  aboTe.  stating  the  murrer,  2   Chit.  Rep.  461  i  see  also  S  Weoiw. 

grant  of  administration.     This  concise  mode  of  461. 
stat'mg  the  int««rest  is  sufficient  when  the  title  is 
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for  80  loog  time  as  the  said  £.  F.  and  G.  H.  should  respectively  please ;  by     ebtatv 
virtue  of  which  said  demise,  the  said  G.  H.  entered  into  the  said  tenements,     titt  or 


XITTSIIEBT. 


with  the  appurtenances,  so  to  him  demised  as  aforesaid,  and  became  and  was 
possessed  thereof,  and  being  so  possessed  thereof,  heretofore,  and  during  the 
continuance  of  the  said  demise  to  wit,  on,  &c.  at,  dtc.  {venue)  by  a  certain  in- 
denture then  and  there  made  between  the  said  G.  H.  of  the  one  part,  and  the 
said  defendant  of  the  other  part,  the  counterpart,  6lc, — [Here  state  the  lease  to 
the  defendant^  tohdeh  was  for  twenty-one  years — the  covenants — reference  to  the 
lease — entry  of  the  lessee — the  death  of  the  testator,  during  the  continuance  of 
the  first  demise^  having  made  his  willf  and  thereby  appointed  plaintiff  executor 
— that  he  proved  the  let'//,  and  thereby  became  possessed  of  the  interest  in  the 
first  demisCf  as  in  preceding  form,  mutatis  mutandis,  and  then  averring  the 
breaches  of  covenant  during  the  continuance  of  the  first  demise,"] 

[^Jler  stating  the  indenture  or  lease  between  plaintiff  and  the  testator,  and  Against  Um 
the  entry  of  the  testator,  as  usual,  see  ante,  549,  ^c.  proceed  thus  ;] — And  the  a'lesaee^for 
said  £.  F.  {the  testator)  continued  so  possessed  of  the  said  demised  premises,  ^^^'^J^^^. 
for  a  long  space  of  time,  to  wit,  from  thence,  until,  &c.  (day  of  his  death  or  lerhia 
about  it)  when  the  said  £.  F.  died,  to  wit,  at,  &c.  {venue)  in  whose  death,  to 
wit,  on  the  day  and  year  last  aforesaid,  all  the  estate  and  interest  of  the  said  £• 
F.  of,  in,  and*  to  the  said  demised  premises,  with  the  appurtenances,  came  to 
and  vested  in  the  said  defendant  as  executor  as  aforesaid,  to  wit,  at,  di&c.  (ve- 
nue)  aforesaid,  by  reason  whereof  the  said  defendant  as  executor  as  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  and  upon  all 
and  singular  the  said  demised  premises,  with  the  appurtenances,  and  became 
and  were  possessed,  and  from  thence  hitherto  have  been  and  still  are  possessed 
thereof,  for  the  residue  of  the  said  term  so  to  the  said  £.  F.  thereof  granted  as 
aforesaid,  to  wit,  at,  dbc.  {venue)  afpresaid. — [^Then  proceed  to  state  the  aver^ 
ments  of  performance  by  plaintiff,  and  the  breaeh  by  the  executors,  as  in  other 
cases.] 


III.    ESTATE   AND   TIME   OF   ENJOYMENT.  XITATV 

AVD  TklUI 
OF  XlllOY- 

For  that  whereas  one  £.  F.  before  and  at  the  time  of  the  making  of  the  inden-  a^^^^*^* 
ture  hereinafter  mentioned,  was  seised  tn  his  demesne{l)  as  of  fee,  of  and  in  the  reeinreTer- 
reversion  of  a  certain  messuage,  6lc,  with  the  appurtenances,  immediately  ex-  "^ 
pectant  upon  the  death  of  G.  H.  who  was  seised  of  the  tenements,  as  of  free- 
hold, as  tenant  thereof,  by  the  law  of  £ngland.     And  the  said  £.  F.  being  so 

(t)    As  to  thu  djybion,  see  2  Bla.  Com.  16S.  When  a  reTertioo  depends  on  an  estate  for  years,^ 

ik)  See  the  form,  with  notes,  1  Saund.  tSO^  &c.  pleading  either  seisin  in  demeane  as  of  fee,  or  seis- 

— S  B.  &  P.  574. — ^Attornment  of  tenant  need  mas  of  fee,  will  be  proper;  but  if  the  reversion 

not  be  alleged,  t  Saund.  306  b.  13. — Doug.  t8S.  depend  on  an  estate  of  fireeholdthe  words  "tn  hu 

See  a  ibrra  stating  a  reversion  after  an  estate  tail,  demetne,"*  should  be  omitted ;  Plowd.  191  a.---Co. 

2  Saund.  236.  Lit.  17  b.  n.  1 ;  see  also  Com.  Dig.  Pleader,  C. 

(l)  The  forms  in  Saund.  260— Co.  Ent.  708  b.  36.— Doc.  Plac.  287.P-1  M.  ft  P.  788^Ante,66a 

contain  the  words  **  in    his   demesne,"  but   other  n.    As  to  pleading  a  reversion  in  general,  fee  1 

forms  omit  them.    Winch.   1105.— 1  Saund.  100.  Saund.  £M,  n.  8, 4. 
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^  '!J^T^   seised  of  the  said  reversion  of  the  said  tenements,  with  the  appurtenances,  h« 

or  citjor-  the  said  £.  F.  heretofore,  to  wit,  on,  di&c.  at,  dcrc.  {venue)  by  his  certain  indeo- 

ture  made  between,  d^c.     [Here  «<a/e  <Ae  tnden<ure  containing  a  demise  to  J.  K. 

for  twenty'one  yeare^  to  commence  after  tlie  death  of  the  tenant  for  life  :  then 

Interest  in     state  the  leMsee^s  interest  in  the  lease  as  follows :] — By  virtue  of  which  said  de- 

oommence     mise  the  said  J.  K.  then  and  there  became  and  was  possessed  of  the  interest 

(mC'"^     of  the  said  term  expectant  upon  the  death  of  the  said  G.  H.     And   the  said 

J.  K.  being  so  possessed  of  the  interest  in  the  said  term,  and  the  said  £.  F. 

[  *569  ]  being  so  seised  of  the  reversion  thereof  expectant  upon  the  *death  of  the  said 

6.  H.,  he  the  said  £.  F.  afterwards  to  wit,  on,  6lc. — [Here  state  bargain  and 

sale,  ^c.  by  £•  F.  to  the  plaintiffs  and  assignment  by  J,  K,  the  lessee^  to  C.  D. 

the  defendant,  of  the  interest  in  the  term,  to  commence  on  the  death  of  G,  B. : 

then  state  the  death  cf  G.  H,,  the  entry  of  C.  D.  as  tenant,  and  the  seisin  of  the 

reversion  by  A,  B.  the  plaintiff,  and  the  rent  in  arrear,  ^c.  as  usual,  as  an/e, 

551.] 

Remainder  [State  the  seisin  of  the  lord,  and  that  at  a  court  barmh,  ^c.  he  granted]  the 
cop7hold(n).  said  tenements,  with  the  appurtenances,  to  one  6.  H*  for  the  term  of  his  life, 
and  the  remainder  thereof  after  the  decease  of  the  said  6.  H.  to  one  £.  F.  and 
his  heirs  for  ever.  By  virtue  of  which  said  grant  he  the  said  6.  H.  entered 
into  the  said  tenements,  with  the  appurtenances,  and  was  seised  thereof  in  his 
demesne  as  of  freehold  for  the  term  of  his  life,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  the  remainder  thereof  belonging  to  the 
said  £.  F.  and  his  heirs.  And  the  said  G.  H.  being  so  seised  thereof,  and  the 
remainder  thereof  belonging  to  the  said  £.  F.  and  his  heirs  as  aforesaid,  he 
the  said  £.  F.  d&c. 


X8TATB 

AWD  jruM-  ,y,    £STAT£    AND  NUMBER  OF  OWNERS. 

BER  or 


OWVBR8(o). 


As  to  the  number  of  ovmers,  see  2  Bla,  Com.  103,  175  to  195. — An  estcAe  is 
either  in  severalty ,  joint-tenancy ,  coparcenary,  or  in  common. 


An  eitaic  in  [In  all  the  foregoing  precedents  the  estate  having  been  described  as  in  several' 
**^*™  ^*  ty,  it  will  be  merely  necessary  here  to  givetheform  of  pleading  {p)  in  the  case  of 
an  estate  in  fee  in  the  husband  and  wife  in  right  of  the  wife,  ivhen  the  wife  mr- 
vives,  and  which  is  as  follows  :] — And  the  said  £.  F.  and  G.  his  wife,  being  so 
seised  of  the  said  reversion  as  aforesaid  he  the  said  £.  F.  afterwards,  to  wit,  on, 
&c.  at,  &c.  {venue)  aforesaid,  died,  and  the  said  G.  then  and  there  survived  him, 
whereupon  and  whereby  she  the  said  G.  then  and  there' became,  and  was,  and 
[  *570  ]  still  is,  sole  seised  of  the  said  ^reversion,  with  the  appurtenances,  in  her  demesne 
as  of  fee(9) . 

(m)  As  to  the  inUrette  ierminh  see  1  Saund.  (o)  S  Bla.  Com.  lOS. 

S6£,  note  l.—Ante,  664,  note.— t  Saund.  176,  note  (p)  See  the  next  form  as  to  sole  seisin  bj  survi- 

6.— 1  Saund.  105.—  Clift's  Ent.  223.  vorship,  in  case  of  a  joint  tenancy. 

(fi)  As  to  this  form,  see  1  Saund.  146,  7, and  {q)  See  this  form,  1  Saund.  26S;  and  as  to  the 

notes.—  See  the  mode  of  pleading  a  remainder  in  allegation  of  sole  seisin  in  general,  2  Saund«  10,  n. 

fee  of  a  freehold  estate,  3  Saund.  335.  14. 
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For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indenture  here-      cstate 
inafter  mentioned,  E.  F.  and  6.  H.  were  seised  as  joint-tenants  in  their  demesne      ber  of 
as  of  fee(r),  of  and  in  the  tenements,  with  the^ippurtenances,  hereinafter  men-  js^ZJ^'m 
tioned  to  have  been  demised  to  the  said  defendant,  and  bein^:  so  seised  thereof  jomt-toBanp 

^  cy  »nd  the 

heretofore,  to  wit,  on,  d&c.  at,  &c.  (venue)  by  a  certain  indenture  then  and  there    death  of  one, 
made  between  the  said  £.  F.  and  G.  H.  of  the  one  part,  and  the  said  defen-   sin  of  the 


surviror. 


dant  of  the  other  part,  the  counterpart,  &c. — [J7ere  set  out  the  lease^  as  twtial, 
the  reference  to  iUand  the  lessee's  entry ^  asante,  549,  550,  1,  and  then  state  the 
death  and  survivorship  as  foUows:] — And  the  said  defendant  being  so  possess- 
ed of  the  said  demised  premises,  with  the  appurtenances,  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid,  and  the  reversion  thereof,  after  the  expiration 
of  the  said  term  belonging  to  the  said  E.  F.  and  G.  H.  afterwards,  and  in  the 
life-time  of  the  said  G.  H«  and  during  the  said  term  by  the  said  indenture  grant- 
ed, to  wit,  on,  &c.  at,  &c.  (venue)  the  said  £.  F.  died  so  seised  of  the  said  re- 
version of  and  in  the  said  demised  premises,  with  the  appurtenances,  as  afore- 
said, and  the  said  G.  H.  then  and  there  survived  him,  whereupon  and  whereby 
the  said  G.  H.  then  and  there  became  and  was  sole(<)  seised  of  the  said  rever- 
sion, of  and  in  the  said  demised  premises,  with  the  appurtenances,  in  his  d^nesne 
as  of  fee,  and  being  so  seised,  Slc. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indenture  here-  ^"^^0  "> 

^  cop&rcenar 

inafter  mentioned,  £.  F.  and  G.  H.  were  seised  in  their  demesne  as  of  fee(<),  ry. 
of  and  in  the  tenements,  w^h  the  appurtenances,  hereinafter  mentioned  to  have 
been  demised  to  the  said  defendants,  as  daughters  and  co-heir(u)  of  one  J.  E. 
deceased.  And  being  so  seised  heretofore,  to  wit,  *on,  &c.  at,  &c.  (venue)  by  [  *571  ] 
a  certain  indenture  then  and  there  made,  &c. — [If  the  estate  in  eoparc&Mry  be 
stated  derivatively  froin  the  father^  it  is  described  as  follows ;] — For  that  whereas, 
before  and  at  the  time  of  the  making  of  the  demise  hereinafter  mentioned,  one  J. 
K.  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  tenements,  with  the  appur- 
tenances, hereinafter  mentioned  to  have  been  demised.  And  being  so  seised, 
he  the  said  J.  K.  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  certain  inden- 
ture then  and  there  made,  &c. — [Here  set  forth  tlu  demise  to  the  defendant^  the 
covenants^  the  reference  to  the  teaser  and  the  lessee's  entry ^  and  then  state  the 
death  of  the  lessor^  and  descent  to  the  coparceners^  as  follows ;] — And  the  said 
defendant  being  so  possessed  of  the  said  tenements,  with  the  appurtenances,  and 
the  reversion  thereof,  after  the  expiration  of  the  said  term,  belonging  to  the  said 
J.  E.  and  his  heirs,  he  the  said  J.  E.  afterwards,  to  wit,  on,  &c.  at,&c.  (venue) 
died  so  seised  of  the  said  reversion  as  aforesaid  ;  whereupon  and  whereby  the 
said  reversion  of  and  in  the  said  tenements,  with  the  appurtenances,  descended 
and  came  to  the  said  defendants,  as  daughters  and  co-heir  of  the  said  J.  E. 
whereupon  and  thereby  the  said  defendants  then  and  there  became,  and  were, 
and  still  are,  seised  of  the  said  reversion  of  and  in  the  said  tenements,  with  the 
appurtenances,  as  of  fee. 

(r)  As  to  iliese  words,  see  ante,  660,  n.  ceners  are  described  as  co-heirs ;  but  aceordinf;to 

(»)  See  the  last  note,  and  2  Saund.  10,  n.  14.  Co.  Lit.  16S,  164,  and  2  Bla.  Com.  187,  all  parce- 

{t)  As  to  these  words,  see  ante,  560,  n.  ners  make  bat  one  heir.    See  also  Rob.  Gav.  114. 
(II)  In  1  Saand.  265,  and  Winch.  1168,  the  par- 

Vol.  II.  6d 
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XITATB 
▲ITD  HUM- 


For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indenture  of 
BKm  or  deroUe  hereinafter  mentionedy  one  £.  F.  was  seised  in  his  demesne  as  of  fee, 
of  and  in  one  undivided  moiety,  the  whole  into  two  equal  moieties  to  be  divided, 
eoaiinoo(to).  of  and  in  the  tenements,  with  the  appurtenances,  hereinafter  mentioned  to  have 
been  demised  to  the  said  defendant ;  and  one  6.  U.  was  also  then  seised  in  his 
demesne  as  of  fee,  of  and  in  the  other  undivided  moiety,  of  and  in  the  said  ten- 
ements, with  the  appurtenances,  to  wit,  at,  &c.  {vemu);  and  (hereupon  heretofore, 
to  wit,  on,  d&c.  at,  &c.  (venue). — [Here  state  the  lease  by  both  tenants  m  com* 
won.] 


THE  TITLE,  V.    THE    TITLE,   AND   HOW   ACQ,U1RED. 

AHD  HOW 
ArqUXHBD. 

raUrsty  by*        [State  the  seisin  of  the  lessor  and  the  lease,  as  ante^  560,  and  the  le»see*s 
deMeDiin     ^^^  ^j^^  |}^^  proceed  as  follows :] — And  ^ the  said  defendant  being  bo  pos- 
[  *672  1  stessed  as  aforesaid,  and  the  said  £.  F.  being  so  seised  of  the  said  reversion  as 
aforesaid,  he  the  said   E.  F.  afterwards,  to  wit,  on,  &c.  at,  &c.  (retwe)  afore- 
said, died  so  seised  of  the  said  reversion  of  and  in  the  said  demised  tenements, 
with  the  appurtenances  as  aforesaid,  whereupon  and  whereby  the  said  reversion 
of  and  in  the  said  tenements,  with  the  appurtenances,  then  and  there  descended 
and  came  to  the  said  plaintiff,  as  son  and  heir  of  the  said  £.  F.  deceased,  and 
thereby  he  the  said  plaintiff  then  and  there  became,  and  was,  and  still  is,  seised 
[  *57d  ]  of  the  said  reversion  of  and  in  the  said  tenements,  with  the  appurtenances,  *ia 
his  demesne  as  of  fee. — [Then  proceed  to  stale  the  averments  of  performance  of 
covenants  hj.  plaintiffs  and  defendants  breach,  Of  in  other  cases*^ 

^IJIJ^  And  the  said  C*  being  so  seised,  of  and  in  the  said  reversion  in  the  said  de- 

mised tenements,  with  the  appurtenances  as  aforesaid,  she  the  said  C.  after- 
wards, to  wit,  on,  &c.  at,di&c.  {venue)  aforesaid,  took  to  her  husband  plaintiff;  by 

(to)  8e«  th«  form.  Winch.  IISS;  how  to  d«-  um,  viz.  th«t  the  inheritftnce  descended  to  him  til 

scribe  the  demand,  ae  una  medietate  of  the  rent,  conMangninto  et  haredif  viz.  son  of  such  ao  mm, 

Cmrth.  tSB.    As  to  joinder  or  severance  in  an  ac-  who  is  bruthcr  and  heir  to  the  uncle,  IS  Mod.  619. 

tion,6  T.  R«  246.  And  so  in  case  of  a  descent  frum  the  grandiaiher, 

(x)  It  must,  in  covenant  by  an  heir  on  (he  lease  viz.  as  son  and  heir  to  thv  father,  who  was  son  and 

«f  his  anc^tor,  be  ahown,  that  the  lessor  was  seis-  heir  to  the  grandfather,  12  Mod.  619.    fiui  be- 

ed  in  fee,  Gilb.  Debt,  408,  9, 10.    As  to  pleading  twecn  two  brothers  a  descent  is  immediaUj  and 

tide  by  descent  in  eeneral,  s««e  t  Bla.  Com.  200  to  title  may  therefore  be  mado  by  one  brother,  or  his 

S40.— Com.  Dig.  rleader,  2  E.  1,  2. — Vin.  Abr.  renrei^eril stives  to  or    through  another  brother 

Heir.  8ee  the  form,  Go.  Ent.  706  b. — t  Saund.  418.  without  mentioning  iheir  common  father ;  and  the 

As  to  pleading  a  descent  in  tail,  1  Saund.  256.  son  of  one  brother  may  claim  as  cousin  and  heir  to 

The  like  as  c<^heir8.  Id.  ibid,  and  ante.  570.    It  the  son  of  the  other  brother,  without  naming  the 

may  bs  pleaded  that  JS.  is  heir  to  A.  without  say-  grandfather,  liius,  *^  as  son  of  Francis,  who  was  the 

ing,   either    that  A.  is  dead,  or  had  no   son,   2  brother  of  John,  u  ho  was  the  father  of  Matthew,* 

Saund.  905  a.  n.  13.— 2  Lutw.  1172.    It  roust  be  2  Bla.  Com.  226.— Yin.  n.  Ab.  Heir,  L.  1.  pi.  16^ 

•howA  toto  the  plaintiflf  is  heir,  whether  as  son  or  &c.— -5  East,  272.    As  to  stating  descent  to  the 

daughter,  grandson,  cousio,  &c.  2  Saund.  45  a. — 5  king,  4  Mod.  S55.     As  to  pleading  a  title  byde* 

East, 272.— 1  Salk.  955 ;  and  that  he  was  heir  to  scent  in  a  eopt/hold  estate,  see  4  Co.  22  b.— Vin. 

the  person  last  seised,  Co.  Lit.  II  b. — Vin.  Abr.  Abr.  Copvhold,  U.  b.    When  descent  traversable, 

Heir,  L.  pi.  14.  15.— 1  Stra.  290.    In  3  B.  &  P.  Dyor,  36i  b. 

453.  it  was  decided,  that  in  a  count  on  a  writ  of        (y)  See  the  fiimi,  1  Saund.  253.  Pleading  a  sei- 

right,  it  is  not  suflScieiU  to  state  that  the  lands  dc-  t>in  lu  fee  tail  in  husband  and  wile,  by  marriaj^e,  I 

gcended  to  four  women,  "  as  nieces  and  co-heirs  of  Suuiid.  255. — 2  Rich.  C  P.  350, 1.    Seisin  in  fee  in 

J,  S,^  without  showing  how  they  were  nieces,  right  of  tiie  wife,  ante,  561.    Tenancy  by  curtesy 

And  plending  title  as  heir  to  an  uncle,  he  must  by  husband's  surviving,  ante,  563.     Sole  seisin  in 

show  now  he  19  heir,  and  make  the  father  a  medi-  wife  by  her  surviving,  ante,  570. 
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virtue  whereof  the  said  plaintiffs  then  and  there  became  and  were  seised  of  the  *"*j,"^o"* 
said  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  in  right  of  ac^wmid- 
the  said  C. 

And  the  said  E.  F.  being  so  seised  as  aforesaid,  be  the  said  E.  F.  after-  By  feofT- 
wards,  to  wit,  on,  &c.  at,  &c.  {venue)  enfeoffed  ^the  said  plaintiff  of  the  said  r  4574  1 
tenements,  with  the  appurtenances,  to  have  and  to  hold  the  same  to  the  said 
plaintiff  and  his  heirs  and  assigns,  to  the  use  of  the  said  plaintiff,  his  heirs  and 
assigns  for  ever  ;  by  virtue  of  which  said  feoffment,  he  the  said  plaintiff  then 
and  there  became  and  was  seised  of  and  in  the  said  tenements,  with  the  appur- 
tenances, in  his  demesne  as  of  fee  ;  and  being  so  thereof  seised,  &c. 

For  that  whereas,  heretofore,  to  wit,  on,  dec.  at,  &c.  (vemie)  by  a  certain  Byloai«(a). 
indenture  then  and  there  made  between  E.  F.  of  the  one  part,  and  the  said 
plaintiff  of  the  other  part,  (which  said  indenture,  sealed  with  the  seal  of  the  said 
£.  F.  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  the  day 
and  year  aforesaid)  the  said  E.  F.  did  demise,  lease,  set,  and  to  farm  let (6) 
unto  the  said  plaintiff,  his  executors,  administrators,  and  assigns,  a  certain  mes- 
suage or  dwelling-house,  &c.  situate,  &c.  (except  as  in  the  said  indenture  is  ex- 
cepted.) To  have  and  to  hold  the  said  messuage  or  dweliing-house,  &c.  with 
the  appurtenances,  (except  as  aforesaid)  unto  the  said   plaintiff,  his  executors, 

administrators,  and  assigns,  from  the day  of ,  then  last  past,  to  the 

full  end  and  term  of years  thence  next  ensuing,  and  fully  to  be  complete 

and  ended,  [kereset  out  any  parts  of  the  lease  that  may  be  applicable  to  the  case^ 

and  see  the  form  and  notes^  ante^  449,  650]  as  by  the  said  indenture,  reference 

being  thereunto  had,  will  (amongst  other  things)  more  fully  and  at  large  appear. 

By  *virtue  of  which  said  demise,  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  [  *576  ] 

entered(r)  into  and  upon  all  and  singular  the  said  demised  premises,  with  the 

appurtenances,  and  became  and  was  possessed  thereof  for  the  said  term,  so  to 

faiin  thereof  granted  as  aforesaid ;  and  being  so  possessed,  ^c. 

By  virtue  of  which  said  demise,  he  the  said  £.  F.  afterwards,  to  wit,  on,  &c.  ^nignmont 
aforesaid,  entered  into  and  upon  all  and  singular  the  said  demised  tenements,  the  piaioUff 

{x)  Sco  the  forms,  8  Saund.  9,  20—4  Mod.  365,  it  is  only  hit  hate^  and  the  eor^firmation  of  the  re- 

and  the  law  as  to  feoffments,  £  Bla.  Com.  SIO  to  mainder-man,  Cas.  and  Op.  yol.  ii.  148,  edit.  A.D. 

S16.    When  feoffment  travereaWe",  Dyer,  S65  b.  1791.— 6  Co.  14  b.  16  a.     2  Bla.  Com.  S26.    If 

A  feoffment  is  not  pleaded  hj  deed,  2  saund.  9,  n.  the  lessee,  or  any  other,  plead  a  demise  by  hus- 

13 ;  and   therefore   no  profert    thereof  need    be  band  and  wife,  it  is  not  necessary  to  plead  it  to 

made  ;  and  the  statute  of  frauds,  29  Car.  2.  c.  ^  have  been  by  deed,  2  Co.  61  b.—  Sav.  111.— Dyer, 

which  requires  that  livery  should  be  accompanied  91  b. — Cro.  £Uz.  43S,  482;  or  that  any  rent  was 

by  some  mstrumenl  in  writinf^  has  not  altered  the  reserved,  Cro.  Eliz.  112.    And  as  to  pleading  a 

iorm  of  pleading,  S  T.  R.  166.— 1  Saund.  9  a.  lease  by  husband  and  wife  in  general,  see2  Saund. 

note  1. — Liverv  of  seisin  on  the  feoffment  needs  180b. 

not  be    stated  in  pleading,   Co.  Lit.  303  b. — %  (6)  These  arethe  words  usually  adopted.    See 

Saund.  306  a.  n.  13.  1  Saund.  228  b.    As  to  the  1  Saund.  187.     See  ante,  649,650,  as  to  how  to 

distinctions  between  a  gifl  of  real  property  and  a  set  out  the  lease. 

feoffment,  see  2  Bla.  Com.  316,317.    As  to  the  (c)  It  is  not    necessary  to  state    the  entry,  1 

mode  of  pleading  a  grant^  id.  317.    2  Saund.  96,  Saund.  20S,  n.  1.    As  to  the  inieresse  <ermt»t,an- 

297,  327,8,  n.  12.  te,  664,  note  668,  note  m.     Possession  of  a  term,  2 

(a)  2  Bla.  Com.  317  to  323.     Lease  for  lives,  3  Saund.  21.      Ante,  664,  n. 

Wils.  129.     Demise  by  the  kini;  by  indenture  en-  (d)  2  Bla.  Com.  326. — See  ante,  664.    In  an 

rolled.  &,c.    1  Saund.  187,    Wiicn  a  tenant  for  iifo  action  by  ihc  assignee  of  the  reversion,  or  by  the 

and  the  remainder-man  in  fee  join  in  making  a  assignee  of  tlie  tenant,  h«  must  state  the  operative 

lease^  it  should  not  be  pleaded  as  a  joint  lease  by  part  of  the  deed  ora5&ignmont,  &c.  and  all  mesne 

both  m  its  inception,  for,  living  the  tenant  for  life,  assignments,  by  virtue  A  which  he  is  entitled  to 
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tAm  TiTLEi  with  the  appurten^aces,  and  became  and  was  posaeased  thereof  for  the  said 
AcquiBED.  term  so  to  him  thereof  granted  as  aforesaid.  And  the  said  £•  F.  being  so  pos- 
sessed thereof,  he  the  said  £•  F.  afterwards,  to  wit,'on,  di&c.  at,  &c.  {venue)  afore- 
said, by  his  certain  deed-poll  indorsed  on  the  said  indenture,  and  duly  signed 
by  him  and  sealed  with  his  seal,  and  which  the  said  plaintiflT  now  brings  here  in* 
to  court,  the  date  whereof  is  the  day  and  year  last  aforesaid,  he  the  said  E.  F. 
for  the  considerations  therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and 
set  over,  unto  the  said  plaintiff,  his  executors,  administrators,  and  assigns, 
[here  set  oui  the  operative  words  oj  the  deed  of  asngnment^]  as  by  the  said  deed- 
poll,  reference  being  thereunto  had,  will  more  fully  appear.  By  virtue  of  which 
said  deed-poll,  the  said  plaintiff  afterwards,  to  wit,  on,  Slc,  last  aforesaid,  at, 
6lc.  {venue)  aforesaid,  became  and  was,  and  from  thence  hitherto  hath  been,  and 
still  is  possessed  of  the  said  tenements,  with  the  appurtenances,  for  the  residue 
of  the  said  term  so  thereof  granted  as  aforesaid.  And  although,  dtc. — [Aver 
plaintiff  ^8  general  petjormance  of  the  lease  since  Ihe  asaignment  to  him  of  U^- 
set^s  interest f  and  the  defendants  breach  of  covenant  as  in  other  cases,] 

Suireiider  ^.nd  the  said  E.  F.  being  so  possessed  of  the  said  demised  tenements,  with 
hold  inte-  the  appurtenances,  as  aforesaid,  he  the  said  *E.  F.  after  the  making  of  the 
I  *676  1  '^^'^  indenture,  and  during  the  continuance  of  the  said  term  thereby  granted,  to 
wit,  on,  &c.  at,  &c.  {venue)  uforesaid,  did  surrender  to  the  said  G.  H.  the  said 
term  of  years  of  him  the  said  E.  F.  then  to  come  and  unexpired,  of  and  in  the 
said  demised  tenements,  with  the  appurtenances,  and  all  his  estate,  right,  title 
and  interest,  of  and  in  the  same  ;  which  said  surrender  he  the  said  G.  H.  then 
and  there  excepted. 

2?2°"*^  And  the  said  E.  F.  being  so  seised,  afterwards,  to  wit,  on,  &c.  at,  &c.  {venue) 
to  U8ei(/).  by  his  certain  writing  then  and  there  made  by  the  said  E.  F.  and  sealed  with 
his  seal,  the  date  whereof  is  a  certain  day  and  year  therein  named,  to  wit,  the 
day  and  year  last  aforesaid,  he  the  said  £.  F.  for  and  in  consideration  of  the 
natural  love  and  afiection  which  he  the  said  E.  F.  bore  for  the  said  plaintifi*,  then 
and  there  being  his  [cousin,]  did  covenant  for  himself  and  his  heirs,  to  and  with 
the  said  plaintiff  and  his  heirs,  that  he  the  said  E.  F.  and  his  heirs,  then  and 
from  thenceforth  for  ever,  did,  would,  and  should  stand  and  be  seised  of  the 
said  [or^  "  of  the  said  reversion  of  and  in  the  said"]  demised  tenements,  with 
the  appurtenances,  to  the  use  of  the  said  plaintiff  his  heirs  and  assigns,  for  ever, 
whereupon  and  whereby,  according  to  the  form  and  effect  of  the  said  deed  and 

Buo ;  1  S&und.  lU  b.  D.  1.2$4,n.  S.    But  it  seems  (^V^*  ^*  ^®"">  ^  ^"■><^-  SSS.^t  Saund.  £L 

the  assignee  of  a  term  need  not  in  a  declaration  >-z  Bla.  Com.  SS6.    As  to  what  operates  as  a 

show  the  assignment  to  have  been  by  deed,  or  in  surrender,  and  ihe    mode  of  pleadmg    itj  see  1 

writing,  under  tlie  Statute  29  Car.  2.  c.  3.  s.  S.  Saund.  236,  c.  n.  9.-6  E&st,86.— Com.  Dig.  Sup> 

though  it  may  be  otherwise  in  a  plea.— 3  Lev.  166.  render,  N.    Though  since    the    Statute   against 

«— Com.  Dig.  Plead.  2.  t.  2.    And  where  the  title  frauds,  a  surrender  not  merely  by  operation  of  law, 

is  doubtful,  or  the  assignments  have  been  lost.  2  must  bo  in  writing,  yet  in  a  declaratiun  it  is  not 

Bla.  Rep.  1228,  it  is  adVisable  not  to  refer  to  the  requisite  to  allege  niat  it  was  in  Writing,  though  it 

deeds  or  assignment,  1  Saund.  234,  n.  3.  276,  n.  1,  maybe  necessary  in  a  plea;  1   Saund.  276  a. 

2.    8ed  query  whether  the  rule,  as  to  its  not  be-  notes  1  and  2.---^  Taunt.  267 ;  and  see    6  Bing. 

ing  necessary  to  state  the  assignment  to  have  been  629. 

by  deed,  does  not  apply  only  to  the  assignee  of  a  (/)  As  to  this  conveyance,  see  2  Bia.  Com. 

lossoe,  who  might  at  common  law  assign  by  pa-  388.  and  as  to  pleading  it,  2  Saund.  97  b.  c— 

rol.«— See  1  Saund.  234.    A  more  concise  form  Lutw.  1207.— Carth.  307.-3  Lev.  370. 
may  be  adopted  againet  an  assignee,  ante,  564. 
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of  the  said  covenant  of  the  said  £.  F.  and  by  force  of  the'  Statute  for  trans-  the  titli^ 
ferting  uses  into  pos8ession(g)«  he  the  said  plaintiff  then  and  there  became  and  AcquxKSD. 
was  seised  of  and  in  the  said  demised  tenements,  with  the  appurtenances,  [or^ 
"  of  the  said  reversion,"]  in  his  demesne  as  of  fee.     And  being  so  seised,  Slc. 

And  the  said  E»  F.  being  so  seised,  afterwards,  to  wit,on,&c.  at,  &c.  {venue)  ^^enrol^^ 
by  a  certain  indenture  of  barsain  and  *sale  then  and  there  made  between  the  led(A). 
said  E.  F.  of  the  one  part,  and  one  6.  H.  of  the  other  part,  which  said  inden-  ^  ^ 

ture,  sealed  with  the  seal  of  the  said  £.  F.  the  said  G.  H.  now  brings  here 
into  court(t),  the  date  whereof  is  the  day  and  year  aforesaid,  and  which  said  in- 
denture of  bargain  and  salo  was  afterwards,  and  within  six  months  next  after  ihe 
date  thereof,  to  wit,  on,  d&c.  in  due  manner  enrolled  in  the  High  Court  of  Chan- 
cery of  our  lord  the  now  king,  at  Westminster,  in  the  county  of  Middlesex,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided  (A;),  he  t|)e 
said  E.  F.  for  and  in  consideration  of  a  certain  sum  of  money,  to  wit,  the  sum 
of  £ — (/}  therefore  then  and  there  paid  by  the  said  G.  H.  to  the  said  E.  F. 
did  bargain  and  sell(m)  to  the  said  G.  H.  amongst  other  things,  the  said  de- 
mised premises,  with  the  appurtenances ;  to  have  and  to  hold  the  same  to  the 
said  G.  H.  his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  him  the 
said  G.  H.  his  heirs  and  assigns  for  ever ;  as  by  the  said  last-mentioned  inden- 
ture, reference  being  thereunto  had,  will,  amongst  other  things,  more  fully  and 
at  large  appear,  fiy  virtue  of  which  said  bargain  and  sale,  and  enrolment, 
and  hy  force  ef  the  StahUet  for  transferring  uaea  into  po8se$8ion{n)^  he  the 
said  G.  H.  then  and  there  became  and  was  seised  of  the  reversion  of  the  said 
^demised  premises,  with  the  appurtenances,  as  of  fee,  and  the  said  G.  H.  being  [  *678  ] 
80  seised,  &c. 

And  the  said  E.  F.  being  so  seised,  [or,  "so  seised  of  the  said  reversion"]  Jj^^JJ? 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &,c.  (venue)  aforesaid,  by  a  certain 
indenture  of  bargain  and  sale  then  and  there  made  between  the  said  E.  F.  of 
the  one  part,  and  the  said  plaintiff  of  the  other  part,  which  said  indenture,  sealed 
with  the  seal  of  the  said  E.  F.  the  said  plaintiff  now  brings  here  into  court,  the 
date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year 


See  post,  677,  n.  (/).  Dig.  ''Bargain  and  5a/<,"  b.  12.    This  reguU- 

The  nature  of  this  conveyance  is  described    tion  docs  not  extend  to  London,  &c.  'Com.X>ig. 
in  2  Bl«. Com.  SS8,  and  1  Saund.  S51,  n.  2  *,  see    "Bargain  and  Sale,"  B.  5. 


the  forms.  1  Saund.  261,  2.  266. — 2  Saund.  276,  (l)  In  pleading  a  conveyance  under  the  Statute 

297c — Id.  11.    The  barjeain  and  sale,  in  Outram  of  tfses,  it  is  necessary  in  all  cases  (except  in  the 

V,  Morewood,  3  East,  34^  was  pleadea  as  in  this  instance  of  a  covenant  to  stand  seised,  ante,  67S,) 

precedent.  to  state  that  a  valuable  consideration  was  paid.— 

(t)  It  has  been  supposed  not  to  be  necessajry  to  Com.  Die."  Bargain  and  5a/«,"  B.  12. — 1  Mod. 

make  a  proferl  of  deeds,  operating  under  the  Stat-  263. — i,  Saund.  12,  n.  20.— Ante,  vol.  I.  tit. "  Dec* 

ate  of  Uses,  8  T.  R.  673.— 1  Saund.  9,  n.  1 ;  but  larations.'* 

the  safer  course  is  to  make  a  profert,  and  which  (m)  The  operative  words  sre  so  pleaded  in  2 

seems  necessary  where  the  party  pleading  has  a  Sauud.  276,  which  is  more  correct  than  the  form 

ri^t  to  the  possession  of  the  deeds.  in  1  Saund.  251. — See  also  2  Saund.  97  c. 

(Ac)  By  27  Hen.  8.  c.  16.  bargains  and  sales  (n)  The  27  Hen.  8.  c.  10.  is  always  called  in 

shall  not  enure  to  pass  a  freehold,  unless  the  same  pleading  "  the  Statute  far  trawfferring  ueet  into 

be  made  by  indenture,  sealed  and  enrolled  within  posftfnon."- 1  Saund.  161,  n.  2. — i  Saund.  97  c. 

six  months  after  the  date  thereof  in  one  of  the  (o)  2  Bla.  Com.  839. — See  forms,  2  Saund.  10. 

couru  at  Westminster,  or  with  the  Custos  Rotu-  275.— Lutw.  667.— 3  Wils.  134.— lil.  Enl.  136. 

loram  of  the  county.- 2  Bla.  Com.  338.    1  Saund.  As  to  the  mode  of  pleadins  the  lease  for  a  year. 

261,  n.  2.    It  is  necessary  to  show  in  what  court  see  2  Saund.  10,  n.  16.    Lease  by  husband  and 

the  d«ed  it  enrolled,  1  »iund.  261,  n.  3.— Com.  wife,  2  Saund.  180  b. 
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THE  TiTLc,  last  afuresaid(p),  he  the  said  E»  F;  for  and  in  Consideration  of  a  <:ertain  sum 

jlkd  how  >*  ' 

ACQUIRED,  of  money,  to  wit,  the  sum  of  6^.  then  and  there  therefore  paid  hy  the  said  plain- 
tiff, to  the  said  £.  F.  did  bargain  and  sell  the  said  lor^  **  the  said  reversion  of 
and  in  the  said"]  demised  tenements,  with  the  appurtenances,  to  the  said  plaintifi^ 
to  have  and  to  hold  the  same  to  the  said  plaintiflT,  his  executors,  administrators, 
and  assigns,  from  the  day  next  before  the  day  of  the  date  of  the  said  last-meo- 
tioned  indenture,  for  the  term  of  one  whole  year  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended  ;  as  by  the  said  indenture,  reference  being 
thereunto  had,  will  (amongst  other  things)  more  fully  and  at  large  appearCg). 
By  virtue  of  which  said  last-mentioned  indenture,  and  by  force  of  the  Statute 
made  for  transferring  uses  into  possession  (r),  the  said  plaintiff  then  and  there 

r  "^579  1  hecame  and  *was  possessed  of  the  said  tenements,  with  the  appurtenances, 
for  the  said  term  so  to  him  thereof  granted,  as  aforesaid,  [or,  if  the  conveyance 
tons  of  a  reversion  expectant  on  the  expiration  of  a  lease  for  years^  insert  ^  after 
the  word  ^*  possession  "  as  follows^  *^the  said  reversion  of  and  in  the  said  demised 
tenements^  with  the  appurtenances^  hecame  and  was  vested{s)  in  the  said  A,  B,  for 
the  said  term  so  to  him  thereof  granted  as  aforesaid,^^]  the  reversion  [or,  if  ex- 
pectant on  a  lease ^*^  the  further  rererwon,"]  thereof,  with  the  appurtenances,  be- 

ReleMe(t).  i^ugj^g  ^o  the  saijd  £.  F.  his  heirs  and  assigns.  And  the  said  plaintiflT,  being  so 
interested  as  aforesaid,  and  the  said  defendant,  being  so  possessed  of  the  said 
demised  premises  for  the  residue  of  the  said  term  so  to  him  thereof  granted  as 
aforesaid,  afterwards,  to  wit,  on,  &c.(«)  at,  &c.  (venue)  aforesaid,  by  a  certain  in- 
denture of  release  then  and  there  made  between  the  said  E.  F.  of  the  one  part, 
and  the  said  plaintiff  of  the  other  part,  and  which  said  last-mentioned  indenture, 
sealed  with  the  seal  of  the  said  E.  F.  the  said  plaintiff  now  brings  here  into  court, 
the  date  whereof  is  the  day  and  year  last  aforesaid («'),  he  the  said  £.  F.  for  and 
in  consideration  of  a  certain  sum  of  money,  to  wit,  the  sum  of  <£ —  then  and  there 
paid  to  him  hy  the  said  plaintiflT,  did  grant,  bargain,  sell,  alien,  release,  and  con- 
tirm(x)  unto  the  said  plaintiflT  and  his  heirs,  the  said  demised  premises,  with  the 
appurtenances,  to  have  and  to  hold,&c. — [Set  out  the  habendum  as  in  the  deed.] 
'By  virtue  of  which  said  last-mentioned  indenture,  and  by  force  of  the  Statute 
made  for  transferring  uses  into  possession (i^),  afterwards  and  during  the  con- 
tinuance of  the  said  term  by  the  said  first-mentioned  indenture  granted,  to  wit,  on, 
d&c.  aforesaid,  at,  &c.  {venue)  aforesaid,  he  the  said  plaintiflT  became,  and 

[  580  ]  ^^g^  iiQ^  from  thence  ^hitherto  hath  been,  and  still  is,  seised  in  his  demesne 
as  of  fee,  [or,  *^  of  and  in  the  said  reversion"]  of  and  in  the  said  demised  ten- 
ements, with  the  appurtenances. 

(p)  It  has  been  considered  that  no  profert  need  the  mode  of  pleadins  such  conveyancei  and  see 

bo  made  of  (he  lease  or  release,  see  ante,  577,  n.  a.  Co.  Lit.  S70  a.  note  S. — 4  Cruise,  199 ;  from  v^hich 

— 9  J.  B.  Moore,  69S;  but  vide  Lil.  Ent.  136. — 3  it  appears  to  be  incorrect  to  plead,  that  the  lessor 

Wils.  134,  and  2  Saund.  Rep.  10, 11,  where  there  was  possessed  of  the  reversion. 

is  a  profert.  {t)  See  forms,  2  Saund,  11, 276,  7.— IaiIw.  568^ 

iq)  This  is  not  necessary.  j«)  As  to  tho  date  of  lease  and  release,  2  M. 

(r)  This  allegation  in   the  old  way  of  pleading  &  S.  434. 

was  omitted,  but    it  is  now    always   inserted,  2  (w)  As  to  the  profert,  see  ante,   577,  n.   (i). 

Saund.  10,  n.  1,  15.— Supra,  note(n).  {x)  As  to  the  proper  words  to  be  here  inserted^ 

(a)  Sec  the  opinion  of  Mr.  Booth,  in  Cases  and  2  Saund.  97,  a.  b.  c.  and  the  forms,  ibid.  II,  276, 

Opinion.^,  vol.  ij.  143  lo   149.  til.  *^  Reversion/'  277.     Quare  as  to  using  all  these  words,  seel 

edii.  1791,  as  to  the  effocl  of  a  conveyance  by  lease  Chit.  Rep.  67. 

and  release,  of  a  reversion  expectant'on  a  term,  and  (y)  ante,  578,  n.  (o)  ;  ante,  577,  note(B}. 


TITLE   PLEADED.  680 


For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  certain  the  title, 

act  of  parliament  made  in  the year  of  the  reign  of  hfe  present  majesty,   /^cquiREo. 

[or,  "  his  late  Majesty  King "]  intituled,  &c.  after  recitinir,  that,  &c.  it  By  private 

was,  amongst  other  things,  enacted,  &c. — [Here  setforih  the  material  cauaest  re*  luunent(z). 
laiing  to  the  matters  in  dispute,]     As  by  the  record  of  the  said  act  of  parlia- 
ment, remaining  amongst  the  rolls  of  the  parliament  of  our  lord  the  now  king,  at 
Westminster,  in  the  county  of  Middlesex,  may  more  fully  and  at  large  appear. 

And  the  said  E.  F.  and  G.  his  wife,  being  so  seised(&),  aHerwards  and  dur-  J/if"jJjJ*' 
ing  the  continuance  of  the  said  demise,  to  wit,  in  [Hilary]  Terro(c),  in  the  year  of  band  and 
the  reign  of  our  sovereign  lord  the  now  king,  a  certain  fine  was  duly  had  and  inheritaoce 
levied  in  his  said  majesty's  court  of  the  Bench  at  Westminister,  *in  the  county  ?L'***  ^^^ 

of  Middlesex,  before ,  {d)  then  his  majesty's  justices  of  the  Bench  afore-  [  *681  ] 

said,  and  other  faithful  subjects  of  our  said  lord  the  king,  then  there  present, 

between  the  said  plaintiff  by  the  name  of ,  complainant,  and  the  said  £.  F. 

and  G.  his  wife,  by  the  names  of,  &c.  deforciants,  amongst  other  things,  of  the 

said  demised  tenements,  with  the  appurtenances,  by  the  name  and  description 

of,  &c. ;  whereupon  a  certain  plea  of  covenant (e)  was  summoned   between 

them  in  the  same  court,  to  wit,  that  the  said  £.  F.  and  G.  acknowledged  the 

said  tenements  with  the  appurtenances,  to  be  the  right  of  the  said  plaintiff,  aa 

those  which  the  said  plaintiff  had  of  the  gif^  of  the  said  £.  F.  and  G.  and  the 

same  remitted  and  quitted  claim  from  the  said  £.  F.  and  G.  and  the  heirs  of 

her  the  said  G.(/)  to  the  said  plaintiff  and  his  heirs  for  ever(g).     And  further 

the  said  £.  F.  and  G.  granted  for  themselves,  and  the  heirs  of  the  said  G.  that 

they  would  warrant  to  the  said  plaintiff  and  his  heirs  the  tenements  aforesaid, 

with  the  appurtenances,  against  all  men  for  ever ;  as  by  the.  record  of  the  said 

fine,  remaining  in  the  said  court  of  the  Bench  aforesaid,  more  fully  appears(Ji); 

which  said  fine  so  had  and  levied  as  aforesaid,  was  had  and  levied  to  the  use 

and  behoof  of  the  said  plaintiff,  and  his  ^heirs  and  assigns  for  ever,  to  wit,  at*  [  *582  ] 

dec.  {venue)  aforesaid.     By  virtue  (t)  of  which  said  fine  the  said  plaintiff  then 

and  there  became  and  was  seized  of  the  said   tenements,  with  the  appurtenan- 

cofis,  in  his  demesne  as  of  fee. 


oo- 


See  the  precedents  1  Sound.  259. — A$  to  the  pleading  a  fine  with  proclama'  ^^^!^^ 
tions  as  to  bar  to  the  issue  in  fat'/,  and  in  general  when  such  proclamations  are  l«matioiw 

{x)  2  Bla.  Com.  S44,  345. — As  to  pleading  a  th«  fine  was  levied,  S  Saund.  175,  n.  2. 

privale  act  of  parliament,  sec  Bac.  Abr.  tit.  Stat-  {d)  It  appears  advisable  to  state  the  names  of 

ute,  L.— Bui.  Ni.   Pri.   224.  see   a  precedent,  1  all  the  judge8,2  Saund.  175,  n.  2. 

Saund.  193.    The  defendant  is  not  entitled  to  oyer,  le)  2  Rich.  C.  P.  352.— 2  Saund.  270. 

Dougl.  476,  7.— 1  Saund.  9,  n.  1.  b.  (/)  In  2  Sam  d.  270,  it  is  stated,  » the  heirs  of 

(a)  As  to  the  fine  and  effect  of  it,  2  Bla.  Com.  the  husband,"  but  this  is  inaccurate,  when  the  es- 
348,  357. — 1  Saund.  319,  n.  1.  See  the  form  of  a  tatc  is  the  inheritance  of  the  wife,  2  Saund.  176,  ■. 
fine,  2   Bla.  Com.  App.  No.  4.— See  the  prece-  3.— 2  Rich.  C.  P.  362. 

denL^  2  Saund.  175,269,  270.     1    Saund.  258.—  {g)  If  a  less  estate,  see  2  Saund.  175. 

Co.  Cnt.  700.     Clift,  819.  pi.  5. — 1  Leon.  255. — 2  (A)  A  reference  to  the  record  of  the  fine,  or  of 

Rich.  C.  P.  531,  vol.  XV ii.  MS.  633.    This  form  proclamations,  is  unnecessary,  2  Saund.  17&  n.  4. 

waif  adopted  in  3  East,  346.  (i)  As  to  this  statement,  see  2  Rich.  C.  P. 

(b)  It  is  not  in  general  necessary  to  allege  a  352. — ^2  Saund.  270, 176.  And  as  to  the  statement 
seisin  in  fee,  2  Saund.  175,  n.  1. — I  Loon.  255.  of  a  deed  to  lead  the  uses  of  the  fine,  see  the  ibi- 
See  a  statement  of  seisin  in  fee  in  right  of  the  wife,  lowing  precedent  of  a  recovery,  and  the  statement 
2  Saund.  269.  of  the  deed  lo  declare  the  uses  of  the  fine,  2 

(c)  The  term  must  be  shown,  and  in  what  court  Saund.  270. 
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TBS  TiTLs,  neceaaary^  and  how  they  are  to  be  pleaded^  Bee  1  iSatincl.  259,  n.  8« — ^2  SaunJL 
▲cquxBKD.  175,  n.  3,  4. — See  ihefo)'m^  2  Bla.  Com.  Afp,  ^o,  4. 

S«*iis«l^  of     ^^^  ^^  ®^*^  defendant  further  sajs,  that  before  the  said  several  times  when, 
recorery,      &c.  10  the  said  first  count  mentioned,  and  at  the  several  times  hereinafter  men - 
ery  acconi-  tioned,  one  £.  F.  as  heir  at  law  of  6.  H.  deceased,  was  seised  in  his  demesne 
^^7{^)'      ag  of  fee,  of  and  in  the  manor  of,  &c.  with  the  appurtenances,  in  the  countj 
aforesaid.     And  being  so  seised  thereof,  ho  the  said  £.  F.  heretofore,  to  wit, 
on,  &c.  at,  &c.  {tenue)  aforesaid,  by  his  certain  indenture  of  bargain  and  sale, 
bearing  date  the  day  and  year  last  aforesaid,  and  made  between  the  said  defend* 
ant,  the  now  defendant,  of  the  first  part,  the  said  £.  F.  of  the  second  part,  I. 
K.  of  the  third  part,  N.  O.  of  the  fourth  port,  and  P.  Q.  of  the  fifth  part ;  which 
said  indenture  bearing  date  the  day  and  year  aforesaid,  was  then  and  there 
isealed  with  the  seal  of  the  said  E.   F.  and  was,  within  six  months  then  next 
[  *583  ]  following,  to  wit,  on,  &c.  in  due  ^manner  enrolled  in  the  High  Court  of  Chan- 
cery of  our  said  lord  the  king,  (according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,)  in  consideration  of  the  sum  of  5*.  of  lawful  money  of 
Great  Britain,  to  him  the  said  E.  F.  in  hand  then  and  there  paid  by  the  said 
N.  O.  he  the  said  E.  F.  at  the  request  and  by  the  direction  and  appointment  of 
the  said  J.  K.  testified  as  therein  mentioned,  did  bargain  and  sell,  and  te  said 
E.  F.  did  grant,  bargain,  sell,  and  confirm  unto  the  said  N.  O.  (amongst  other 
things)  the  said  manor,  of,  dtc.  with  the  appurtenances,  in  the  county  aforesaid, 
to  have  and  to  hold  the  same  to  the  said  N.  O.  and  his  heirs  and  assigns,  Co  the 
use  and  behoof  of  the  said  N.  O.  and  his  heirs  and  assigns  for  ever,  to  the  in- 
tent and  purpose  that  the  said  N.  O.  might  become  perfect  tenant  of  the  free- 
hold of  the  said  manor,  with  the  appurtenances.     And  it  was  thereby  agreed 
that  the  said  P.  Q.  should,  before  the  end  of  that  present  Easter  Term,  or  of 
some  other  subsequent  Term,  sue  forth  a  writ  of  entry  against  the  said  N.  O. 
in  order  to  have  a  recovery  suffered  of  the  manor,  of,  d&c.  9Wr  diueitin  en  U 
post.     And  that  the  said  recovery  when  suffered  should  be  and  enure  to  the  use 
of  the  said  C.  D.  the  now  defendant,  and  his  assigns,  for  and  during  the  term 
of  his  natural  life,  and  the  remainder  thereof  to  the  use  of  the  said  J.  K.  bia 
The  reco¥-  heirs  and  assigns  for  ever.     And  the  said  defendant  further  says,  that  after- 

*'^'  wards,  to  wit,  in Term,  in  the  — —  year  of  the  reign  of  our  lord  the  now 

king,  a  writ  of  entry  sttr  dieeeism  en  le  post^  was  sued  out,  and  a  common  recov- 
ery in  due  form  of  law  suffered,  of  the  said  manor,  with  the  appurtenances,  in 
pursuance  of  the  said  indenture,  wherein  the  said  P.  Q.  was  demandant,  against 
the  said  N.  O.  tenant,  and  the  said  N.  O.  vouched  to  warranty  the  said  defend- 
ant (the  now  defendant)  who  appeared  and  vouched  to  warranty  the  said  J.  K. 
who  appeared  and  vouched  to  warranty  ,  the  common  vouchee,  and  a  writ 

(A^  The  recovery  is  pleaded  in  this  form  more  this  case  merely  inducement  to  show  thai  C.  D. 

concisely  than  is  usual.    See  the  next  form.    The  was  tenant  for  fife.    See  the  form  of  a  recorery 

above  form  in  a  plea  was  advised  by  Mr.  Serjeant  with  single  vouchers,  and  writ  of  seisin  thereon,  z 

VlTilliams,  in  preference  to  the  more  prolix  state-  Saund.  89,&c. ;  and  one  with  double  voucher,  2 

ment.    lie  pleaded  it  thus  in  a  special  verdict,  and  Bla.  Com.  App.  No.  5,  which  will  assist  in  fram- 

the  court  expressed  ^their  approbation  of  it.    See  ing  the  statement  of  a  recovery.    See  the^Jiatore 

also  8  East,  660.    Lutw.  1539.— Doc.  Plac.  S09  of  a  rocovenr  defined,  &c.    Wille8,451.— S  Saun. 

a.— Jocob's  Law  Diet.  tit.  "  Recovery"  See  the  42,  n.  7.-3    Bla.    Com.  367.— See  the  forms, 

Record  of  a  recovery,  10  Wentw.  261,  and  ihe  ex-  Winch.  Ent.  11S9.«->S  Lutw.  1641.— Clift,  814, 

emplification  of  it,  ibid.  262.    The  recovery  is  in  pi.  3. 
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of  seisin  was  thereupon  awarded  to  the  said  P.  Q.  and  the  sheriff  of  the  same  ^hc  txtlk, 
county  returned  the  same  writ  executed :  as  by  the  record  and  proceedings  ▲c<iuiked. 
thereof  remaining  in  the  court  of  our  said  lord  the  king,  of  the  Bench  here,  to 
wit,  at  Westminster,  more  fully  appears.  ^  And  the  said  defendant  further  saith, 
that  the  said  J.  K.  and  all  those  whose  estate  he  now  hath,  and  at  the  said  sev- 
eral times  when,  &c.  bad  of  and  in  the  said  manor,  with  the  appurtenances, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had,  and 
have  used,  and  been  accustomed  to  have,  and  of  right  ought  to  have  had,  and 
the  said  defendant  who  is  so  seised  of  the  said  manor,  with  the  appurtenances, 
for  the  term  of  his  life  as  aforesaid,  still  of  right  ought  to  have,  &c. — \_Here  the 
subject-maUer  of  the  preacripiion  was  stated.] 

[Jlfter  stetting  that  R.  H.  and  M,  by  fine  became  seised^  ^proceed  as  foU  ^re^ftJiy 
lows  .*] — And  the  said  R.  H.  and  M.  being  so  seised,  N.  Z.  and  J.  M.  after-  pi«aded(/). 

wards,  to  wit,  in  the  simie  Term  of  St.  Michael,  in  the year  of  the  reign  ^  J 

aforesaid,  in  the  said  court  of  the  Bench,  before ,  and  his  companions^ 

justices  of  the  bench  aforesaid,  impleaded  the  said  R.  H.  and  M.  in  a  plea  of 
land  of  the  aforesaid  manor  and  tenements  (amongst  other  things}  by  the  writ  of 
the  said  lady  the  queen,  of  entry  upon  disseisin  en  le  posit  in  the  same  court  then 
returnable  and  duly  returned,  and  the  said  R.  H.  and  M.  and  N.  Z.  and  J.  M.  par- 
ties to  the  said  writ  in  the  said  court  in  due  manner  appearing,  and  the  said  R.  H. 
and  M.  so  being  seised  of  the  said  manor  and  tenements,  with  the  appurtenances, 
in  their  demesne  as  of  fee  as  aforesaid,  the  said  N.  Z.  and  J.  M.  then  declaring 
upon  the  said  writ,  in  their  proper  persons  demanded  against  the  said  R.  H.  and 
M.  the  manor  and  tenements  aforesaid,  with  the  appurtenances,  (amongst  other 
things)  by  the  names  and  descriptions  aforesaid,  as  their  right  and  inheritance, 
and  into  which  the  said  R.  H.  and  M.  had  not  entry,  unless  after  the  disseisin, 
of  which  R.  H.  thereof  unjustly  and  without  judgment  had  made  to  the  said 
N.  Z.  and  J.  M.  within  thirty  years  then  last  past ;  and  whereupon  they  said 
that  they  were  seised  of  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nances, in  their  demesne  as  of  fee  and   right,  in  time  of  peace  in  the    time 
of  the  said  then  queen,  by  taking  the  profits  thereof,  to  the  value  of,  &C.  and 
into  which,  &c.  and  thereupon  they  brought  suit,  &c.     And  the  said  R.  H.  j^'^**^. 
and  M.  in  their  proper  persons,  came  and  defended  their  right,  when,  d&c.  z.  the  ton.* 
and  thereupon  vouched  to  warranty  J.  Z.  gentleman,  son  and  heir  apparent  to 
the  said  J.  Z.  esquire,  which  said  J.  Z.  the  son  present  then  in  court,  by  H* 
M.  W.  esquire,  his  guardian,  which  said  H.  M.  W.  was  admitted  by  the  said 
court  of  the  said  queen,  to  appear  for  the  said  J.  Z.  the  son,  being  then  under 
age,  as  the  guardian  of  the  said  J.  R.  the  son,  the  manor  and  tenements  afore- 
said,  with   the  appurtenances,  to  them  warranted,  &c.  and  thereupon  the  said 
N.  Z.  and  J.  M.  demanded  against  the  said  J.  Z.  tenant,  by  his  own  warranty, 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  form  aforesaid* 
dtc.     And  whereupon  they  said  that  they  were  seised  of  the  manor  and  tene- 
ments aforesaid,  with  the  appurtenances,  in  their  demesne  as  of  Tee,  in  time  of 
peace,  in  the  time  of  the  said  queen,  by  taking  the  profits  thereof,  dtci  and  into 

f /)  Thu  form  is  precisely  as  pleaded  in  Outrun  v.  Morewood,  S  East,  846.— See  the  notes,  ante^ 
686, 60t ;  and  1  Hen.  Bla.  995. 
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TBB  TiTLi,  which*  ^c.  and  thereupon  tbej  brought  euttt  &c.  And  the  aforesaid  J«  Z.  tao- 
Ac^uiKvs.  ant,  by  his  own  warranty,  defended  his  right,  when,  d&c*  and  th^eupon  *fiir- 
j.Z.theBOB  ther  vouched  to  warranty,  R.  H.  who  was  present  there  in  court,  in  his  proper 
g.  '   person,  and  freely,  the  manor  and  tenements  aforesaid,  with  the  appurtenances* 

[-  «586  ]  to  him  warranted,  &c.  And  thereupon  the  said  N.  Z.  and  J.  M.  demanded 
against  the  said  R.  H.  tenant,  by  his  own  warranty,  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  in  form  aforesaid,  &c.  And  whereupoo 
they  said  that  they  themselves  were  seised  of  the  manor  and  tenements  afore- 
said, with  the  appurtenances,  in  their  demesne  as  of  fee  and  right  in  the  time 
of  peace,  in  the  time  of  the  said  then  queen,  by  taking  the  profits  thereof,  to  the 
hndt.  ^  value,  &c.  and  thereupon  they  brought  suit,  d&c.  And  the  said  R«  H.  tenant 
by  his  own  warranty,  defended  his  right,  when,  &c.  and  said  that  the  aforesaid 
R.  H.  did  not  disseise  the  aforesaid  N.  Z.  and  J.  M.  of  the  manor  and  tene- 
ments aforesaid,  with  the  appurtenances,  as  the  aforesaid  N.  Z.  and  J.  M.  by 
their  writ  and  count  aforesaid  above  supposed,  and  of  this  he  put  himself  apon 
the  country ;  and  the  aforesaid  N.  Z.  and  J.  M.  thereupon  craved  leave  to 
imparl,  and  they  had  it ;  and  afterwards  the  aforesaid  N.  Z.  and  J.  M.  came 
again  there  into  court  in  that  same  Term,  in  their  proper  persons,  amd  the  aforesaid 
R.  H.  though  solemnly  called,  came  not  again,  but  departed,  in  contempt  of 
"^"^  the  court,  and  made  default.  Therefore  it  was  then  considered  that  the  afore- 
said N.  Z.  and  J.  M.  should  recover  their  seisin  against  the  aforesaid  R.  H. 
and  M.  of  the  manor  and  tenements  aforesaid,  with  the  appurtenances,  and  thai 
the  aforesaid  R.  H.  and  M.  should  have  of  die  land  of  the  said  J.  Z.  the  son, 
to  the  value,  &c.  and  that  the  said  J.  Z.  the  son,  should  further  have  of  the  land 
W*^  of  the  said  R.  H.  to  the  value,  &c.  and  the  said  R.  H.  in  mercy,  dtc.  And 
thereupon  the  said  N.  Z.  and  J.  M.  prayed  a  writ  of  the  lady  the  queen,  to  be  di- 
rected to  the  sheriff  of  the  county  aforesaid,  to  cause  them  to  have  foil  seisin  of 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  and  it  was  granted 
to  them,  returnable  there,  on,  &c.  At  which  day  came  there  into  court  the 
aforesaid  N.  Z.  and  J.  M.  in  their  proper  persons,  and  the  sheriff,  to  wit*  , 

R«tiini*  esquire,  then  returned,  that  he,  by  virtue  of  the  writ  aforesaid  to  him  directed,  on* 
&c.  then  last  past,  did  cause  the  said  N.  Z.  and  J.  M.  to  have  full  seisin  of  the 
manor  and  tenements  aforesaid,  with  the  appurtenances,  as  by  (hat  writ  he  was 
commanded,  &c. :  as  by  the  record  and  process  thereof  in  the  court  of  our 
UiM  of  r«-  said  lord  the  king,  of  the  Bench,  at  Westminster,  now  remaining,  appears : 
r^686  1  ^^^^^  ^^^^  recovery  as  to  the  coals  and  iron  stone  being  within  or  *under  any  part 
of  the  said  lands  and  tenements  in,  dLc.  (except  the  coals  and  iron  stone  being 
within  or  under  any  of  the  messuages,  buildings,  orchards,  and  gardens, 
which  were  then  standing  and  being  upon  any  of  the  said  lands  and  tenements,} 
with  free  liberty  of  ingress  and  egress  into  the  said  premises,  in  places  conve- 
nient for  the  getting  and  digging  for  the  same  coals  and  iron  stone,  and  for  the 
stacking  the  same  in  places  near  where  the  same  should  bo  gotten,  until  they 
might  conveniently  be  sold,  or  be  carried  away,  off  and  from  the  said  premises, 
was  had  and  suffered,  to  the  use  of  the  said  J.  Z.  the  father,  for  and  during  the 
term  of  fourscore  years,  if  he  so  long  did  live,  the  remainder  thereof  to  the  use 
of  the  said  J*  Z.  the  son,  and  to  the  heirs  male  of  his  body  lawfully  begotten 
and  to  be  begotten,  and  for  default  of  such  issue,  to  the  use  of  the  second, 
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Olifd,  fourth,  fifth,  sixth,  seventh,  and  eighth  sons  of  the  body  of  the  said  J.  Z.  ^n  ^n*!^*! 

the  father,  begotten  or  to  be  begotten  severaHy  and  successively,  one  af^er  ano-   Acquixto. 

ther  according  to  seniority,  and  to  the  several  and  respective  heirs  male  of  the 

body  of  such  sons,  respectively,  and  for  default  of  such  issue,  to  the  use  of  the 

said  J.  Z.  the  son,  and  to  his  heirs  forever,  to  wit,  at,  derC.  {venue)  aforesaid. 

By  virtue  of  which  said  recovery,  and  by  force  of  the  statute  made  for  transfer-  S^^  ^  ^' 

ring  uses  into  possession,  the  said  J.  Z.  the  father,  became  possessed,  amongst  ther,  and 

other  things,  of  the  said  coals,  with  the  liberties  and  appurtenances  thereto  rerereion  in 

belonging,  for  the  term  of  fourscore  years,  if  the  said  J.  Z.  the  father,  should  i^'^}^ 

so  long  live  ;  and  the  said  J.  Z.  the  son,  became  seised  thereof  in  his  demesne  ^^^  ^  r*- 

aa  of  fee  tail,  the  further  remainder  and  reversion  thereof  belonging  as  before 

limited  ;  and  the  said  J.  Z.  the  father,  being  so  possessed,  he  the  said  J.  Z. 

the  father,  afterwards,  to  wit,  on,  &c.  in,  &c.  to  wit,  at,  &c.  (venue)  aforesaid, 

was  created  a  knight  by  the  said  queen,  which  honor  of  knighthood  the  said  J. 

Z.  the  father,  then  and  there  accepted.     And  the  said  Sir  J.  Z.  afterwards, 

to  wit,  on,  6lc.  in,  &c.  at,  &c.  {venue)  aforesaid,  died  without  any  issue  of  his 

body,  save  the  said  J.  Z.  the  son,  and  the  said  J.  Z.  the  son  being  so  seised 

as  aforesaid,  afterwards,  to  wit,  on,  &c.  in,  &c.  at,  &lc.  (venue)  aforesaid,  &€• 

— [Lease  and  release  by  the  son,] 

^And  the  said  £.  F.  being  so  seised  as  aforesaid,  he  the  said  £•  F.  after-  L^^^^  3 
wards,  to  wit,  on,  d^c.  at,  iSlc.  (venue)  aforesaid,  duly  made  and  published  his  m,  m  f««- 
last  will  and  testament  in  writing{fi)  bearing  date,  &c.  and  signed  by  him  the  """"P^i"^)- 
said  £•  F.  and  attested  and  subscribed  in  the  presence  of  the  said  £•  F.  by 
three  credible  witnesses,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided  (o),  and  thereby  (amongst  other  things)  gave  and  devised 
the  said  demised  premises,  with  the  appurtenances,  unto  the  said  plaintiK  to 
hold  unto  and  to  the  use  of  the  said  plaintiff,  and  his  heirs  and  assigns  forever. 
And  the  said  £.  F.  afterwards,  to  wit,  on,  d&c.  at,  d&c.  (venue)  aforesaid,  died 
so  seised  of  the  reversion  of  and  in  the  said  demised  premises,  with  the  ap« 
purtenances  as  aforesaid,  without  altering  his  said  will,  as  to  his  said  devise  of 
the  said  demised  premises,  with  the  appurtenances.     Whereupon  and  where-* 
by(p)  the  said  plaintiff  then  and  there  became  and  was  seised  of  the  said  re- 
version in  his  demesne  as  of  fee.     And  being  so  seised,  dtc. 

And  the  said  defendant  being  so  possessed  of  the  said  demised  premises,  Titto  to « 
with  the  appurtenances,  and  the  said  £.  F.  being  so  possessed  of  the  said  re->  bj  will(9). 
version  as  aforesaid,  afterwards,  and  during  the  said  term  by  the  said  indenture 
granted,  to  wit,  on,  &c.  at,  &c.  (venue)  the  said  £.  F.  duly  made  and  published 

(m)  See  the  forms,  i  Saund.  855,  6.— 1  Saund.  the  solemnities  reauired  by  this  statute  axainst 

253 Lil.  Ent.  IS3.— 7  East,  128.-^  Wils.  190.  frauds  have  been  observed,  see  the  case  of  Daris 

See  a  devise  for  the  residue  of  a  term  plf^aJod,  v.  Reeves,  Vern.&  Scriv.  497;  reported  1  Brid^m. 

Morg.  455,  461.    See  the  form  stating  a  title  by  Equity  Digest,  2d  edit.  611.  pL  630. 
devise  of  a  copyhold  and  surrender  to  the  use  of       {p)  No  assent  of  the  executor  is  to  bo  stated  in 

the  wiU«  ante,  586.  the  case  of  a  devise  of  a  fnehold  interest,  Co. 

(m)  The  will  must  be  shown  to  have  been  made  Lit.  Ill  e.— 1  Saund.  $78,  note  6..-S  East,  110«— 

in  writins,  in  pursuance  of  the  statutes  32  H.  8.  c.  7  East,  ^4.  ^ 

I.  aBd84B.8.c.5.^1Saiand.276a.  n.S.  (o)    This  form  U  framed  preciselvaa  in  the  <»m 

io)  29  Car.  2.  c.  S.  s.  6.  but  naither  this  nor  the  of  Kackay  v.  Mackreth,  2  Chit.  Rep.  461.— Sea 

statute  of  WUls  n^d  be  refarrwl  to,  Dyer,  85  b.  also  1  Saand.  278.— 2  Id.  21. 
It  is  not  niesissry  in  pleading  a  will,  to  state  that 
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THS  TiTLXi  his  laat  will  and  testament  in  writiDgv  bearing  date  the  same  day  and  year  last 
Ac<iuiRSD.  aforesaid,  and  thereby,  amongst  other  things,  gave  and  bequeathed  the  said  re* 
version  of  and  in  the  said  demised  premises,  with  the  appurtenances,  unto  the 
said  plaintiflTand  his  assigns,  and  by  his  said  will,  he  the  said  E.  F.  then  and  there 
appointed  G.  H.  executor  thereof.  And  afterwards,  to  wit,  on,  d^c.  at,  d&c. 
{vmue)  he  the  said  £.  F.  died  so  possessed  of  the  said  reversion  of  and  in  the 
said  demised  premises,  with  the  appurtenances,  without  revoking  or  alteriog 
the  said  will  with  respect  to  the  said  bequest.  After  whose  death,  to  wit,  oo« 
&c.  at,  &c.  (venue)  aforesaid,  the  said  G.  H.  duly  proved  the  said  last  will  and 
testament,  and  took  upon  himself  the  burthen  of  the  execution  thereof  (r),  and 
then  and  there  assented  («)  to  the  said  bequest  of  the  said  reversion  to  the  said 
plaintift*,  whereby  the  said  plaintiff  became  aud  was  possessed(<)  of  the  said  re- 
version of  and  in  the  said  demised  premises,  with  the  appurtenances,  to  wit,  at* 
£&c*  {venue)  aforesaid.     And  being  so  possessed,  &c. 
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EUenboraugh* 
wMt  jn^i  after 

Biant  to  1m  —  Tet^m^  —  fVuL  4. 

tmnqHHx        -""^  (w)«  (to  vit)*     A.  B.  complains  of  C.  D.  being  in  the  custody  of  the 

^^)*  nwrshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself, 

of  a  plea,  that  he  render  to  the  said  A.  B.  certain  goods  and  chattels  [or^ 
•«  deeds  and  writings,"  according  to  ike  fuel]  of  the  said  A.  B.  of  great  value, 
to  wit,  of  the  value  of  J^ —  of  lawful,  &c.  which  he  unjustly  detains  from  him(x). 
For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on(tf),  &c.  at(x),  &c.  (ve- 
ntie)  delivered  to  the  said  defendant  certain  goods  and  chattels,  to  wit,  d£'C.(a) 

L    ^^*  J  of  the  said  plaintiff,  of  great  value(6),  to  wit,  of  the  value  of  £—  *of  lawful 

(r)  It  b  necessarT  to  state  the  proofed  the  will,  which  he  unjuttly  detains  from  him,  and  there- 

2  Stra.  716.    See  tne  precedent,  1  Saund.  106,  7.  uwm  theeatd  A.  B.  b^  E.  F,hia  altoni<y,  com- 

flk«  form  where  ooe  of  the  deviseee  disdaimed  by  plaine  agabut  the  taid  C.  D.  for  that  toAerecw, 

deed  the  estate  devised,  S  B.  Sc  A.  31.  ^." 

(«)  In  the  case  of  a  bequest  of  a  chattel  real,  the  (y)  The  day  is  not  material,  unless  it  ooostiime 

legatee  must^  in  pleading,  aver  the  assent  of  the  part  of  the  contract. 

executor,  which  is  necessary  to  vest  the  legal  in-  {z)  The  venue    being  transitory,  the  precise 

terest  in  him  \  see  1  Saund.  278,  n.  5.— See  supra,  place  is  immaterial. 

n.  (p).  (a)  As  to  the  certainty  necessary  in  the  descrip- 

(t)  Ante,  674,  and  2  Saund.  21.  Uon  of  the  chauols.  2  Saund.  47  b.— Co.  Lit.  286 

(tt)  Com.  Dig.  Pleader,  2  X.  2.  Mode  of  De-  b.— Bac.  Ab.   tit.    Detinue,  B.— Com.   Dig.  tit 

clarinc,  1  New  Rep.  140.— See  the  forms  in  Deti-  Pleader,  2  X.  2.    The  date  of  a  deed.  &c.  need 

nne,  Morg.  681  .—4  T.  R.  229.-7  Wentw.  647.—  not  be  stated,  1  Wils.  116.— See  WUles^  Rep.  126. 

SVVoodd.  106.— 1  New  Rep.  140.— Willes,  119,  12  Mod.  9.— 2  Vent.  78. 

and  in  trover^  poetj  686.    When  this  acticHi  lies  in  (6)  The  declaration  may  mention  the  value  of 

fsneral,  and  its  properties,  see  ante,  vol.  i.  Index,  every  particular,  or  of  all  in  gros>s,  Com.  Dig.  tit. 

letinue.  Pleader,  2  X.  2.-2  Bla.  Rep.  863 ;  and  the  latter 

(t0)  The  venue  is  transitory.    Com.  Dig.  Ac-  is  most  usual.    Formerly  a  disliuciion  was  taken 

tioB,  N.  6,  unless  against  justices  of  the  peace,  &c.  as  to  price  and  valuer  in  the  description  of  ffni- 

(x)  In  C.  P.  the  form  runs, "  C.  D.  woe  eum-  mate  and  inanimaie  chattels,  Cro.  Jac.  ISO ;  but 

moned  to  anwwer  A,  B.ffa  pleoy  that  he  render  this  is  no  longer  ail  ended  lo,  Bac.  Ab.  til.  Trover, 

to  the  taid  A,  B.  eertain  goods  and  ehaUelt  [or,  F— F.  N.  B.  88.  M.  and  value  appears  in  all  ca- 

"  deeds  and  writings"]  4f  great  valuer  to  wit,  4^.  ses  to  be  the  preferable  description. 
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money  of,  &c.  to  be  re-delivered  by  the  said  defendant  to  the  said  plaintiflT,       » 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested(c) ;  yet 
the  said  defendant,  although  he  was  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  {ventf)  aforesaid,  requested  by  the  said  plaintiff  so  to  do(d) 
hath  not  as  yet  delivered  the  said  goods  and  chattels,  or  any  of  them,  or  any 
part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse  so  to  do,  and  still  unjustly  detains  the  same 
from  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid.     And  whereas  also  the  Second 
said  plaintiff  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (ventie)  aforesaid,  was  g^""^"^^ 
lawfully  possessed  of  certain  other  goods  and  chattels,  to  wit,  &c.  of  great  value,  to  finduig(«). 
wit,  of  the  value  of  £ —  of  like  lawful  money  as  of  his  own  property,  and  being 
so  possessed  thereof,  he  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  aforesaid, 
at,  d&c.  (venue)  aforesaid,  casually  lost  the  said  goods  and  chattels  out  of  his 
possession,  and  the  same  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  6lc.  {venue) 
aforesaid,  came  to  the  possession  of  the  said  defendant  by  finding(/) ;  yet 
the  said  defendant  well  knowing  the  said  last-mentioned  goods  and  chattels  to 
be  the  property  of  the  said  plaintiff,  and  of  right  to  belong  and  appertain  to  him, 
bath   not  as  yet  delivered  the  said  last-mentioned*^oods  and  chattels,  or  any 
or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  although  he  was 
afterwards,  to  wit,  on,  &C  at,  &c.  (ventie)  aforesaid,  requested  by  the  said 
plaintiff  so  to  do,  but  hath  hitherto  wholly  refused  so  to  do,  and  hath  detained, 
and  still  doth  detain  the  same  from  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  afore- 
said.    To  the  damage  of  the  said  plaintiff  of  £ —  {g)  and  therefore  he  brings 
his  suit,  d&c. 

* —  (to  wit)  A*  B.  complains  of  C.  D.  beings  &c.  of  a  plea  that  he  render  to  r  ^595  -1 
the  said  A.  B.  the  sum  of  ^—  of  lawful,  &c.  which  he  owes  to  and  unjustly  bebt  a&d 
detains  from  him,  and  also  that  he  render  to  him  the  said  A.  B.  a  certain  in-  the^Hm? 
denture  of  lease  of  the  said  A.  B.  bearing  dato,  &c.  which  he  unjustly  detains  ^jBcUration 
from  him  ;  for  that  whereas,  [here  insert  the  counts  in  debij  and  the  conclusion 
as  ante^  16,  19,  384,  omitting  the  words  *'  to  the  damage,  dec."  and  then  insert 
the  counts  in  detinue  for  the  leasee  4r^,  as  in  the  last  form  to  the  end^  and  con^ 
cludej  **to  the  damage,"  &c.] 


ted; 


e)  The  contract  of  bailment  miut  be  truly  sta-  not  forthcoming,  damages  for  detaioine  the  same, 

;  see  the  form%  S  Woodd.  106.— 1  New  Rep.  t^ro.  Jac.  628— Com.  Dig.  Pleader,  2  X.  12,  a  sum 

140.— -WiUes*  Re^  119.  should  be  here  inserted  to  cover  the  real  value. 

(d)  The  forms  m  1  New  Rep.  140 — S  Woodd.        (A)  That  debt  and  deliuue  may  be  joined,  see  2 

106 — Willes,  119|  do  not  state  a  special  request ;  Saund.  117  b. — Bro.  Joinder  in  Action,  97,  and  for 

but  fromWilles,  118— 5  T.  R.  409,  it  should  be  the  forms  see   Brownl.  Red.    186.— Rast.    150. 

averred  ;  and  see  the  form  in  7  Wentw.  6S&  6, 7.  When  a  defendant  has  in  his  possession  personal 

je)  Com.  Dig.  Pleader,  2  X.  2.    See  the  forms,  property,  formerly  of  tlie  plaintiffl  and  it  be  doubt- 

l  New  R.  140.— Willea*  Rep.  118.— 4  T.  R.  229,  ful  whether  a  contract  by  the  defendant  for  the 

•ad  the  notes  to  the  preceding  count.  purchase  there<^can  be  proved,  it  is  advisable  to  io- 

(/)  T%ia  is  not  traversable.    1  New  R.  140.^  sort  a  count  in  debt  for  goods  sold,  and  another  count 

Ante,  voL  I.  Index,  detinue.^— Doct.  Plac.  tit.  Dot-  in  detinue  for  the  chattel,  in  order  that  the  plaintifr 

inue.  may  recover  on  one  ground  or  the  other ;  and  ma- 

ig)  As  the  iodgment  in  this  action  is  condition-  oy  other  cases  may  occur,  in  which  this  joinder 

•1 10  recover  cne  spedfio  ctiaUel,  or  in  case  it  be  of  action  may  be  advisable. 
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•DECLARATIONS  IN  CASE. 


ElUnborough, 


BesmDinf 
and  ooB- 
clwion  of  a 
declaration 
in  case;  or 
trover  in 
K.B. 


The  like  in 
C.P. 


■  next  after  ■  in 

Term,  —  WiU.  4(t). 

(to  wit.)     A.  B.  complains  of  C.  D.  being  in  the  custody  of  the  mar- 
shal of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself^  of  a 
plea  of  tvespass  on  the  case.     For  that  whereas,  6i,c. — [  Here  state  the  cause  of 
action,  and  conclude  as  follows :] — To  the  damage  of  the  said  plaintiff  of  ^ — (k), 
and  therefore  he  brings  his  suit,  derC. 

Fledges,  &c. 

In  the  Common  Pleat, 


next  ofier in 

Term,  —  WiU.  4{l). 

(to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass 
on  the  case,  and  thereupon  the  said  A.  B.  by  £.  F.  his  attorney,  complains« 
for  that  whereas,  &c. — [Slate  the  cause  of  action,  and  then  conclude  as  follows :] 
— Wherefore  the  said  plaintiff  saith  that  he  is  injured,  and  hath  sustained  da« 
mage  to  the  amount  of  £ — (m),  and  therefore  he  brings  his  suit,  &c. 


1.  FOR  TORTS  TO  THE  PERSON. 


iir«  Mia- 

CHIKTOUt 
AHIMALI. 

For  keeping 
a  dog  used 
to  bite  man- 
kind(n). 

[  «697  ] 


I.    FOR   KEEPING  MISCHIEVOUS    ANIMALS. 

[Commencement  as  a6ove.]— For  that  whereas  the  said  defendant,  heretofore, 
to  wit,  on,  dec.  (clay  of  injury,  or  about  it)  *and  from  thence,  for  a  long  spaco 
of  time,  to  wit,  until  and  at  the  time  of  the  damage  and  injury  to  the  said  plain-* 
tiff* as  hereinafter  mentioned,  to  wit,  at,  &c.  {venue)  wrongfully  and  injuriously 
did  keep  a  certain  dog,  he  the  said  defendant,  during  all  that  time,  well  hune^ 
ing  that  the  said  dog  then  was  [used  and  accustomed  *  to  attack  and  bite  mas- 
kind[o)^]  to  wit,  at,  &c.  {venue)  aforesaid ;  and  which  said  dog  afterwards,  and 


(»')  As  to  the  title,  see  ante,  12,  n.  a. 

ik)  A  sum  sufficient  to  cover  the  real  damage. 
/)  Ante,  12,  n.  a. 
m)  Supra,  n.  k. 

{n)  As  to  the  liability  of  the  owner  of  animals 
for  mischief  done  by  them,  see  ante,  vol.  i.  Index, 
"  AmmaU:*  1  Burn,  J.  26th  edit  tit.  <'I>o^f  ."— 
Roecoe  on  Evidence,  219. — Com.  Die.  Pleader.  2 
P.  2^— Com.  Dig.  Action  upon  the  Case  for  Ne- 
giigeiic^A.5.— SC.ltP.l98.— «  Eatt,  281^2 


Stra.  1264.— 4  Camp.  198.— I  Stark.— 285.— 1  B. 
&  C.  620,  S.  C— 1  Esp.  208.    See  ihe  form^ 
Plead.  Ass.  117.^Morg.44S — 8  Wonlw.   Index, 
23. 
(o)  This  Mienter  must  be  alleged  and  prored, 

1  M.  &  S.  238.— Dyer,  26  b.  29  a.— 2  6alk.  662.— 

2  Stra.  1264.— 1  Lord  Raym.  606.-12  Mod.  8SS. 
-*1  Lutw.  90.«-Cro.  Car.  487.  What  ie  or  is  not 
sufficient  eridence  of  the  deleiidaot^s  knowlage  of 
the  pr  >peaf  ity,  see  2  8m.  1264.    2  Sep.  Kep. 
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wlulst  the  raid  defendant  so  kept  the  rame  as  aforesaid,  to  wit,  on,  &c*  aforesaid,  ron  kbbf- 
at,  &c.  (eentce)  aforesaid,  did  attack  and  hite  the  said  plaintiflT,  and  did  then  and   chistous 
there  greatly  lacerate,  hiirt,  and  wound  one  of  the  legs  of  him  the  said  plaintiff;  ^'"••^'»- 
and  thereby  he  the  said  plaintiff  then  and  there  became  and  was  sick,  sore,  lame, 
and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit, 
for  the  space  of  six  months  then  next  following,  during  all  which  time  he  the  said 
plaintiff  thereby  suffered  and  underwent  great  pain,  and  was  thereby  then  and 
there  hindered  and  prevented  from  performing  and  transacting  his  lawful  affairs 
and  business  by  him  during  that  time  to  be  performed  and  transacted  ;  and  also, 
by  means  of  the  premises,  be  the  said  plaintiff  was  thereby  then  and  there  put  to 
great  expense,  costs,  and  charges,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  £ — ,  in  and  about  endeavoring  to  be  cured  of-  the 
aaid  wounds,  sickness,  lameness,  and  disorder  so  occasioned  as  aforesaid,  and 
hath  been,  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and  dam- 
nified, to  wit,  at,  &c  .(ven««)aforeraid. — {^Add  a  cotm/,  slating  that  tlu  dog  '*  was 
of  a  ferocious  and  mischievous  nature,"  and  another  fornot  keeping  the  dogprO' 
perly  secured  or  fed^  as  the  facts  may  be.] — To  *the  damage  of  the  said  plain-  [  «598  ] 
tiff  of  £ —  and  therefore  he  brings  his  suit,  dtc. 

Pledges,  d&c. 

l^Sameas  the  last  precedent  to  the  asterisk.] — To  hurt,  chase,  bite,  worry.  The  like  for 
and  kill  sheep  and  lan^{q)^  which  said  dog  afterwards,  to  wit,  on  the  day  and  dogll^i^ 
year  aforesaid,  and  on  divers  other  days  and  times,  between  that  day  and  the  {^[l^^b^p 
day  of  commencing  this  suit,  to  wit,  at,  &c.  {venue)  aforesaid,  did  hunt,  chase,  ^.^y^ 
bite,  and  worry  divers,  to  wit,  [one  hundred]  sheep  and  [one  hundred]  lambs 
of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ — ,  there  then 
found  and  being ;  by  means  whereof,  divers,  to  wit,  [fifty]  of  the  said  sheep, 
and  [fifty]  of  the  said  lambs  of  the  said  plaintiff,  being  of  great  value,  to  wit,  of 
the  value  of  £ — ,  then  and  there  died,  and  became  of  no  value  to  the  said 
plaintiff,  and  the  residue  of  the  said  sheep  and  lambs  of  the  said  plaintiff,  being 
aUo  of  great  value,  were  then  and  there  greatly  terrified,  damaged,  and  injured, 
and   rendered  of  no  use   or  value  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue), 
aforesaid. —  [Add  a  count  or  more^  as  suggested  in  form  ante^  597.] — To  the 
damage,  &c. — [Conclusion  as  oti/e,  596.] 

462. — Com.  Diff.  Action  on  the  Case  for  Negli-        (p)  See  the  notes  to  the  lest  precedent,  ante, 

fence,  A.  6.-4  Camp.  198.— 1  Stark.  285.— S  C.  698,  7,  and  Bum,  J.  t6th  edit.  tit.  ^Dagt* 
I  P.  1S8.    It  may  be  advisable  to  add  a  count  for        (q)  See  ante,  598,  7.    If  there  be  no  evidence 

not  keeping  the  dog  properly  secured,  2  Esp.  Rep.  of  the  defendant's  baring  notice  of  the  doc's  pro- 

482 ;  or  properly  fVd.    See  the  precedents,  PI.  pensity  to  kill  the  particular  cattle  whicn  have 

Ass.  106.— 2  Rich.  C.  P.  ITS-x-Morg.  442.— Lil.  been  uijared^  it  may  be  adrieable  to  state  what 

Ent.  29.    An  aTerinent  that  the  docs  were  acctts-  particular  mischief  he  had  done  before,  1   Ld. 

tomed  to  bite  9heepy  is  not  supportea  by  proof  they  Raym.  1  lO.^Salk.  IS ;  or  to  state  apropensity  to 

were  ferocious  and  used  to  bite  men.  1  B.  &  A.  injure  animals  in  general,  see  12  Mod.  9S5, 6.— 

821 ;  2  Stark.  214,  S.  C. ;  and  it  would  be  sufli-  Ld.  Raym.  808.— 1   Salk.  IS.— 2  Esp.  Rep.  482, 

cient  to  state  that  the  docwas  of  a  *  ferocious  and  which  would  be  sufficient,  if  not  specially  demur* 

jnischieToas  nature.'*    1  B.  h  A.  821.  red  to^  1  M.  It  S.  238.— 1  Ld.  Raym.  108. 
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»0*  PUB.  II.    FOR  PUBLIC    NUISANCES. 

AttCMB, 


Against  the  [Commencement  as  anie^  696.] — For  that  whereas  the  said  defendant,  before 

rhouse'ad-  and  at  the  time  of  the  committing  of  the  ^grievance  hereinafter  next  mentioned, 

pubikf  ^  ^^^  possessed  of  a  certain  messuage,  with  the  appurtenances,  situate  and  being 

street,  for      jq  a  certain  street  called  —  in  the  parish  of  in  the  county  of — 

laying  rub-  "  .  .    , 

bish  therein,  which  Said  Street,  at  the  time  of  the  committing  of  such  grievance,  and  from 
plJnu/was  thence  hitherto  hath  been,  and  still  is,  a  common  public  street  and  highway,  for 
orerturned  ^11  persons  to  go,  retum,  pass,  and  repass,  in,  by,  and  with  coaches,  chariots, 
ri^n  (r).  and  Other  carriages,  at  their  free  will  and  pleasure,  to  wit,  at,  d&c.  (venve)  yet 
L  ^^^  J  the  said  defendant,  well  knowing  the  premises,  whilst  he  was  so  possessed  of 
the  said  messuage,  with  the  appurtenances  as  aforesaid,  to  wit,  on,  &c.  {day  of 
injury i  or  about  it)  at,  &c.  {venue)  aforesaid,  wrongfully  and  unjustly  put  and 
placed  divers  large  quantities  of  materials,  dirt,  and  rubbish  in  the  said  street, 
near  to  the  said  messuage,  and  wrongfully  and  injuriously  kept  and  continued 
the  same  therein,  and  during  the  nightptime  of  that  day,  without  fixing  or  plac* 
ing,  or  causing  to  be  fixed  or  placed,  any  light  or  signal  at  or  near  such  dirt  or 
rubbish,  to  denote  or  show  that  the  same  were  so  there  as  aforesaid,  by  means 
and  in  consequence  of  which  said  negligence  and  improper  conduct  of  the  said 
defendant  in  that  respect,  afterwards,  to  wit,  in  the  night-time  of  the  said  day, 
to  wit,  at,  &c.  (venue)  aforesaid,  a  certain  carriage  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  £ —  with  the  said  plaintiflT  therein,  then  and  there 
going  and  passing  in  and  through  the  said  street,  was  accidentally  driven  upon 
and  against  the  said  dirt  and  rubbish,  and  was  thereby  then  and  there  overturned, 
by  means  whereof  the  said  plaintiff  then  and  there  became  and  was  greatly  hurt, 
bruised,  cut,  and  wounded,  and  sick,  sore,  d&c. — [Same  damage  as  an/e, 
597,  and  if  the  plaintiff's  carriage  were  injured,  state  such  damage,  and  the  ex^ 
pense  of  repair,]  to  Wit,  at,  6lc.  {venue)  aforesaid. 

^mToimt-  ^^^  whereas  also,  before  and  at  the  time  of  the  committing  of  the  grievance 
ting  the  by  the  said  defendant  as  hereinafter  mentioned,  there  was,  and  from  dlience 
the  defend-  hitherto  hath  been,  and  still  is,  a  certain  other  common  and  public  highway,  in 
MMi^Mor  ^®  parish  aforesaid,  for  all  the  liege  subjects  of  our  said  lord  the  king,  to  go, 
the  house,  pass,  and  repass,  at  all  times  of  the  year,  at  their  free  will  and  pleasure ;  yet  the 
said  defendant,  well  knowing  the  premises,  heretofore,  to  wit,  on  the  day  and 

(r)  8eefonn8,8WeQtw.4S8.— SIlich.C.P.141,  contracted  with  certain  pipe-layers  to  lay  down 

£•— Morg.  438.    As  to  the  liability  of  the  occu-  pipes,  employed  workmen  by  whose  nef  tigeoce  an 

pier  in  a  case  of  this  nature,  see  ante,  vol.  i.  Index,  accident  happened,  Ld.  EUenborough  hdd  the  com- 

tit.  "  Nuiganee,  Land/'^l  B.  &  P.  404.>-2  H.  pany  liable,  S  Campb.  408,  and  see  1  Stark.  189. 

Bla.  350.— Com.  Dig.  Action  on  the  Case  for  a  See,  as  to  leaving  open  cellar  doors,  Sec.  the  fonn 

Nuisance.— 8  Wentw.  Index,  S8,  72.-3  Campb.  and  notes,  post,  §00.    When  trustees  of  a  public 

386.— Bum,  J.  26th  edit.  tit. "  Nuisance."*  Where  road  are  not  liable,  see  4  M.  &  S.  27.— Ante,  voL 

A.  contracted  wiih  B.  to  repair  his  ( A.'s)  house  i.  Ind. "  AgenUJ*  "  TVucfees."  In  general  an  ao- 

for  a  stipulated  sum,  and  B.  contracted  with  C.  to  tion  is  not  sustainable  for  a  pvbUe  nuisance,  on- ' 

do  the  work,  and  C.  with  D.  to  furnish  the  materi-  less  the  plaintiff  has  sustainod  some  parHeviar 

als,  and  the  servant  of  D.  brought  a  quantity  of  damage,  Cora.  Dig.  Action  on  the  Case  for  a  Noi- 

lime  to  the  house,  and  placed  it  in  the  road,  by  sance,  C.— Co.  lAt.  66  a.— 8  Co.  lit b,l  13.-2 T. 

which  the  plaintiff's  carriage  was  overturned;  it  R.  667.— 3  Wils.  412.— 11    East,  61.— 12  East, 

was  held,  that  A.  was  liable  for  this  damage,  1  B.  432. 4  M.  &  S.  101.-2  Bingh.  156, 263.    See  the 

&  P.  404)  and  see  4  M.  &  6.  29.-5  B-.b,  C.  560.  form  and  notes,  post,  600^  for  obstructing  a  higb- 

8o  where  an  incorporated  waters  works  company  way. 
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year  afore i\lJ,  to  wit,  at,  &&.  {oenue)  aforogviiJ,  wroagfull/  and  unjustly  cause 
to  be  put  and  placed  divers  large  quantities  of  uiateriaU,  dirtt  and  rubbidb,  in  the 
said  last- mentioned  .common  and  public  bighway,  whereby  the  said  plaintiff, 
being  a  liege  subject  of  our  said  lord  the  king,  lawfully  passing  in  and  along  the 
said  last-mentioned  highway  in  a  certain  carriage,  was  then  and  there,  with 
great  force  and  violence,  overturned  in  the  said  last  mentioned  carriage.  By 
means,  dfrC. — [iSame  damage  aa  in  the  first  county  and  conclude  aa  ante^  596.] 

For  that  whereas  the  said  defendant,  before  and  on,  &c.  [day  of  injury^  or  For  keeping 
about  ii)  was  the  possessor  and  occupier  of  a  certain  messuage  and  premises,  (which  led 
with  tlicappurtennnces,  situate  in  the  county  of  M.  and  near  to  a  certain  com-  j^t*.  cellar) 
raon  and   public  highway  there,  in  which  said  highway  there  now  is,  and  be-  ^  ^^^ 
fore  and  on  the  same  day  and  year  aforesaid  there  was,  a  certain  hole,  open-  thtt  DlaintiiT 
ing  into  a  certain  cellar  and  vault,  of  and  belonging  to  the  said   messuage  and  and  broke 
premises  of  the  said  defendant,  to  wit,  at,  &c.  {venue).     Yet  the  said  defend-  ^"^•B(*'^ 
ant,  well  knowing  the  premises,  whilst  he  was  so  the  possessor  and  occupier 
of  the  said  messuage  and   premises,  with  the  appurtenances,  and  whilst  there 
was  such  hole  as  aHircsnid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (ve- 
nue)  wrongfully  and  unjustly  permitted  the  said  hole  to  be  and  continuot  and 
the  same  was  then  and  there  so  badly,  insufficiently,  and  defectively  covered« 
that  by  means  -of  the  premises,  and  for  want  of  a  proper  and  sufficient  cover- 
ing to  the  said  hole,  the  said  plaintiff,  who  was  then  and  there  passing  in  and 
along  the  said   highway,  then  and  there  necessarily  and  unavoidably  slipt  and 
fell  into  the  said  hole,  and  thereby  the  led  leg  of  the  said  plaintiff  was  then 
and  there  fractured  and  broken,  and  he  the  said  plaintifiT  became  and  was  sick, 
sore,  lame,  diseased,  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto,  during  all  which  time  he  the  said 
plaintiff  thereby  suffered  and  underwent  great  pain,  and  was  prevented  from  at- 
tending to  and  transacting  his  necessary  and  lawful  affairs  and  business,  by  him 
during  that  time  to  be  performed  and  transacted,  and  was  also,  by  means  of  the 
premises,  forced  and  obliged  to  pay,  lay  out,  and  expend,  and  did  pay,  lay  out, 
and  expend  a  large  sum,  to  wit,  the  sum  of  £ —  [stale  enough^   in  and  about 
the  endeavoring  to  get  healed  and  cured  of  the  said  wounds,  sickness,  and  dis- 
order, to  wit,  at,  &LC.  (venue). 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  gnevance  ForokK 
hereinafter  next  mentioned,  to  wit,  on,  6lc.  {day  of  obstruction^  or  about  it)  there  pablie  higlh> 


ig)  The  occupier  of  a  house  is  bound  i<*  rail  in  Uie  public  elreet,  is  bound,  when  he  uiiee  it,  to  take 

the  area,  and  if  an  accident  happen,  it  is  no  defence  reasonable  care  that  the  flap  of  it  is  so  placed  aad 

that  the  prcmiitP!!  had  been  in  the  name  situation  secured,  aa  that,   under  ordinary  circuoistanceai 

fir  many  years  before  the  defendant  came  into  it  nhall  not  fall  down ;  but  if  the  tradesman  has  so 

possession  of  th^ni,  S  Cumpb.  398.    Where  the  placed  and  secured  i',  and  a  wrongdoer  throws  it 

1<*n»nt  of  a  house  \va^  hound  to  repair  it,  but  the  over,  the  tradesman  will  not  be  hable  in  damage* 

landlord  superintended  ihd  repairs,  and  the  cellar-  lor  any  injury  occasioned  by  ii,4  C.  &  P.S6t. 

was  lefl  in  a  dangerous  state,  and  an  accident  hap-  {h)  An  action  will  not  in  general  lie  by  an  indi- 

peqed,  the  landlord  was  held  liable,  4  Taunt.  M9.  vidual  for  the  obiii ruction  of  a  public  hif^hway,  see 

—2  H.   D!a.  349.    So  where  the  defendant  had  Comb.  180.— 6  Mod.  S65.— 3  Mod.  £89.— Cro. 

employed  a  brickUyer  lo  make  a  sewer,  who  left  it  Biiz.  664;  but  if  the  obstruction  occasion  him  any 

open,  in  con.iequencc  of  >vhich  the  plainlifT  fell  in,  special  damage,  then  the  party  injured  may  bring 

and  broke  his  lej;,  tlie  defendant  \«  as  held  liable,  an  action  assainst  the  party  causmg  the  obstrac* 

6  £;p.  6.-5  B.  &  C.  5^9.  In  a  late  case,  it  was  held  tion,  see  S  Bing.  156,  263.— 4 M.  &  S.  101, 
that  a  tradesman  who  has  a  cellar  opening  upon 
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.j!!?fr«      ^^^  ^^1  <^nd  from  thence  hitherto  has  been,  and  still  ought  to  be,  a  eerfaiio 

PUBLIC  »  o  » 

irviiANcsi.  common  and  public  bridle- way,  apd  drift- way  [according  to  the  fact — if  the  way 
io<u  for  dtl  purposcBf  say  **  highway,"]  in,  through,  over,  and  along  a  certain 
close,  then  and  there  situate  and  being  in  the  parish  of  B.  in  the  county  of  ^* 
for  all  the  liege  subjects  of  our  lord  the  king  to  go,  return,  pass,  and  repass,  oo 
foot  and  with  cattle,  at  all  times  of  the  year,  of  their  free  will  and  pleasure  [if 
ike  right  be  at  only  pariicnlar  seasons  of  the  year^  or  for  particular  purposes 
onlyf  state  it  accordingly]  to  wit,  in  the  parish  aforesaid,  in  the  county  aforesaid. 
And  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances  here- 
inafter and  before  mentioned,  the  said  plaintiff  was  lawfully  possessed  of  divers, 
to  wit,  three  asses,  laden  whh  coals,  goods,  and  chattels  of  the  said  plaintiff,  and 
just  before  and  at  the  time  of  the  committing  of  the  said  grievances  by  his  ser- 
vants in  that  behalf,  was  driving  and  conducting  his  said  asses,  so  laden  as  afore- 
said, in,  through,  over,  and  along  the  common  and  public  [bridle-way  and  drill- 
way]  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid ;  yet  the 
sai^  defendant  well  knowing  the  premises,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure  the  said  plaintiflT,  and  to  prevent  him  from  driving 
and  conducting  his  said  asses,  so  laden  as  aforesaid,  in,  through,  over,  and 
along  the  said  common  and  public  [bridle-way  and  drift-way]  wrongfully  and 
injuriously  shut,  closed,  and  fastened,  and  caused  to  be  shut,  closed,  and  fastened, 
a  certain  gate  across  the  said  common  [bridle-way  and  drift-way]  aforesaid,  and 
kept  and  continued  the  said  gate  so  shut,  closed,  and  fastened  across  the  said 
common  and  public  [bridle- way  and  drift- way]  aforesaid,  for  a  long  space  of 

time,  to  wit,  for  the  space  of hours  then  next  ensuing,  and  thereby,  daring 

all  the  time  aforesaid,  obstructed  the  said  common  and  public  [bridle-way  and 
drift-way]  and  thereby  prevented  the  said  plaintiff  from  driving  and  conducting 
his  said  asses,  so  laden  as  aforesaid,  in,  through,  over,  and  along  the  said  com- 
mon and  public  [bridle-way  and  drift-way]  by  reason  of  all  which  the  aforesaid 
premises,  the  said  plaintifi*  was  obliged  to  drive  and  conduct  his  said  asses,  so 
laden  as  aforesaid,  back  again,  and  by  a  very  circuitous  road,  and  for  a  much 
greater  distance  than  he  other>iise  would  and  of  right  ought  to  have  done,  to 
wit,  at,  &c.  (venue)  aforesaid. 
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*IIU    FOR   MALICIOUS    ARREST    OR    PROSECUTION. 


[Commencetnent  as  ante,  596.] — For  that  whereas(f)  the  *said  defendant 


{i)  It  was  formerly  usual  to  comn.ence  (he  dec- 
laration, by  a  recital  that  ^by  the  lata  of  the  realm 
no  person  ought  to  he  arrested^  ^-c.  for  a  debt 
under  10/.,  ^c. ;"  see  8  Wentw.  328.— Moijr. 
Prec.  400,  402  ;  but  as  the  7  &  8  Geo.  4.  c.  21, 
enacts,  that  when  the  cause  of  action  does  not 
amount  to  20/.,  or  upwards,  the  plaintiff*  shall  not 
proceed  by  arrest,  this  public  and  general  law  need 
not  be  recited. 

(A)  See  a  great  variety  of  forms  indexed  in  S 
Wentw.  Index,  xv.  to  xxi. — Morg.  409,  &c. 
— Lil.  Ent.  36.  As  to  this  action  in  general,  see 
ante,  yol.  i.  Index,  "  Mai.  Pros."— Co.  LiU  161  a, 


n.  4. — 2  Wils.  305. — Bac.  Al»r.  Aciicn  on  th«:  Casr, 
H  — Com.  Dip.  Articn  on  the  d  sc  lor  a  Conspi- 
racy, A.  fcc. — 3  Bla.  Com.  by  Chitty,  126,  &c  a. 
Tht>  gist  ofihe  action  for  m  mdlieious  arreai  is  the 
unfoundrd  aiTeft  or  imofuicnm^nl,  2  WiJs.  SOS; 
faitekood  in  the  demaiKi,  malice,  and  the  want  of 
probable  cause,  1  T.  R.'  544.-2  T.  R.  231 .  The 
suit  must  also  have  decided  by  some  legal  means, 
boibre  an  action  is  maintainable,  I  Esp.  Rep.  80; 
see  S  Ring.  297. — Post,  60S,  n.  No  action  can  be 
supported  merely  for  a  malicious  suit,  without  an 
arrest  or  imprisonment.  1  Salk.  14. — 1  B.  It  P. 
S06.— Com.Rep.  190.— Selw.  N.P.  1027.— 1  Gow. 
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heretofore,  to  wit,  on,  d&c(/)  at,  &c.  (venue)(m)  not  then  having  any  reasona-       ^^ 

ble  or  probable  cause  of  action  whataoever  against  the  said  plaintiff,  to  the  amount    ajibxit. 

of  the  sum  of  monej  for  which  the  said  defendant  maliciously  caused  the  said 

plaintiff  to  be  arrested,  as  hereinafter  mentioned(n),  but  wrongfully  and  unjustly 

contriving  and  intending  to  imprison,  harass,  oppress,  and  injure  the  said  plain- 

ttiT,  falsely  and  maliciously (o)  caused  and  procured  to  be  sued  and  prosecuted 

out  of  the  court  of  our  said  lord  the  king,  before  the  king  himselfl[p),  a  certain 

writ  of  our  said  lord  the  king,  [here  attUe  the  issuing  of  the  writ^  whick  may  be 

MtsUed  as  in  an  action  on  a  hail'bondf  as  antSf  446, 450, 451 ;  ij  it  was  a  Mitatf 

state  it  as  follows :]— called  a  latitat(9),  at  the  *suit  of  the  said  defendant  L     ^^^  ] 

against  the  said  plaintiff,  directed  to  the  sheriff  of ,  by  which  said  writ  our 

said  lord  the  king  commanded  the  said  sheriff  that  [exainine  wilk  writ]  he  should 
take  the  said  plaintiff(r),  if  he  should  be  found  in  bis  bailiwick,  and  him  safely 
keep,  so  that  he  might  have  his  body  before  our  said  lord  the  king,at  Westmin- 
ster, on next  after to  answer  the  said  defendant  of  a  plea  of  trespass, 

and  also  to  a  bill  of  the  said  defendant  against  the  said  plaintiff  for  £ —  upon 
promises,  according  to  the  custom  of  the  said  court  of  our  said  lord  the  king,  be- 

C.  N.  P.  20.— 1  Campb.  203,  n.— 6  Mod.  73.—- 3  (/)  The  teste  of  the  writ,  or  the  day  it  wu  ac- 

Bl.  Com.  by  Chit.  126,  notes.    A  party  is  subject  tualiy  issued;   but  the  first  is  preferable;   ante, 

to  this  action  whore  there  is  ao  admiltod  sot-off,  446,  n. 

and  he  arrests  without  regarding  it,  S  B.&  (J.  139.  (m)  The  venue  is  transitory. 
~4  D.  &  R.  653,  S.  C.-— 4  Burr.  1996.-6  B.  &  (n)  As  to  the  sum  for  which  a  party  may  be  ar- 
A.  513 ;  and  as  to  arresting  for  penalty  of  a  bond,  rested,  see  ante.  600,  n.  Sometimes  the  prece- 
see  1  Saund.  68  c.  It  seems  tnc  party  is  liable,  dents  run,  **totke  amount  of  10/.,  or  upward* ;" 
though  the  acts  were  done  by  his  attorney,  and  but  when  there  was  a  debt  to  that  amount,  and  the 
without  his  (the  defendant's)  knowledge,  3  M.  &  arrest  has  been  for  too  much,  the  above  precedent 
P.  12.  The  reasonableness  or  probabuily  q^  the  is  the  proper  form,  and  will  always  suffice,!  Campb. 
cauee,  is  a  mixed  question  of  law  and  fact,  for  the  295.  In  1  Salk.  15,  it  is  said  the  plaintiff  should 
jury  to  decide  on,  2  B.  &  C.  692. — 4  D.  St,  R.  107,  show  how  much  was  due,  but  that  cannot  be  do- 
's. C— 2  Moore,  80.-1  Wils.  232. — 1  T.  R.  544 ;  cessary.  It  shoulj^em  that  in  an  action  for  a  ma- 
see  2  B.  &  C.  692,  where  plaintiff  arrested  on  a  Hcious  arrest  where  there  was  a  set-off,  the  decla- 
Pleader's  opinion.  Proof  of  ea^e«#  malice  is  not  ration  should  aver  B,tcienter  of  the  set-off;  or  at 
evidence  of  want  of  probable  cause.  1  T.  R.  545.  least  should  state  that  the  defendant  had  not  causa 
Though  want  of  probable  cause  u  evidence  of  mal-  of  action  to  an  amount  for  which  he  could  arrest, 
ice,  it  is  always  desirable,  if  possible,  to  prove  ex-  In  2  Wils.  302,  in  an  action  for  maliciously  hold- 
press  malice,  but  in  some  cases  malice  may  be  im-  ing  plaintiff  to  bail  in  an  inferior  court,  which  had 
Elied,  as  where  plaintiff  brought  an  action,  and  de-  not  jurisdiction,  it  was  held  necessary  to  aver  in 
lyed  it  aAerwards  for  some  time,  and  then  discon-  the  declaration  a  tcienter  in  the  defendant  of  the 
tinued,  and  paid  costs,  it  was  considered  malice  want  of  this  jurisdiction. 

might  be  inferred,  4  B.  &  C.  21  ;  though  in  ano-  (o)  As  to  the  allegation  of  defondani's  malicious 
ther  previous  case  it  was  considered  b]^  Lord  El-  intent,  see  2  Wils.  a05|  and  1  Wils.  233.  The 
lenboroush  that  a  mere  discontinuance  was  not  of  words  '/a/se/y,*  or  **  wronf^fully^  have  been  hold- 
itself  evidence  of  malice,  1  Stark.  50.  Suffering  a  on  to  be  sufficiently  expressive  of  a  malicious  in- 
non-pros  is  not  of  itself  evidence  of  malice,  4  tent,  1  Saund.  242  a.  n.  2. — 1  East,**  563.— Com, 
Taunt.  7 ;  nor  is  taking  money  (after  being  paid  Dig.  Action  on  the  Case  for  a  Conspiracy,  C.  3. 
in  by  defendant)  out  of  court,  and  not  proceed-  Le^l  definition  of  malice,  Gilb.  Cases  Law  & 
log,  3  Esp.  Rep.  34.  Arresting  on  a  bill  upon  End.  193. — Stark,  on  Evid.  tit.  Malice.— 4  B.  It 
which  the  defendant  was  discharged  for  want  of  C.  255.  The  malice  may  be  implied  from  the 
notice  of  dishonor,  is  not  a  sufficient  want  of  pro-  want  of  probable  cause,  1  T.  R.  545.  As  to  proof 
bablo  cause,  1  Stark.  C-  N.  P.  50. — Arresting  a  of  malice  in  a  criminal  prosecution,  see  9  East, 
person  by  mistake,  will  rebut  evidence  of  malice  361 ;  and  what  evidence  suflkes,  see  1  Siark. 
againsthim,seeM.&M.C.N.P.  180.— 3Campb.  46.  1  Marsh.  222.  Party  not  liable  if  he  acts  under 
lie. — 3  East,  314.  A  plaintiff  is  bound  to  accept  what  he  conceives  sound  advice,  1  Stark.  602.— 2 
the  debt  and  costs  on  a  ea.  «a.,  and  if  ho  proceed  B.  &  C.  693.-4  D.  &  R.  107.  S.  C. 
afterwards,  he  will  be  liable  to  an  action  for  a  ma-  {p)  See  ante,  446,  as  to  tne  allegation  of  the 
licious  prosecution,  4  B.  &  C  26 ;  see  also  1  B.  &  court  being  held  at  the  timo  of  issuing  the  writ. 
P.  388.— 14  East,  468.  [a\  As  to  the  statement  of  a  latitat,  or  bill  of 
Whenever  the  imprisonment  is  under  rcg'Wor  Miaalescz,  see  antOf  446 ;  of  a  special  original,  art- 
process,  tretpaes  cannot  bo  supported,  and  ca»e  is  te,  460;  of  a  cajnoMj  in  C.  P.  ante,  461.  If  the 
the  only  remedy,  3  T.  R.  186. — Hob.  266.— 1  T.  writ  were  issued  into  Middlesex,  observe  ante,  445^ 
R.  544.-2  T.  R.  225.-2  Chit.  Rep.  304.  n.  The  writ  should  be  correctly  stated.  1  H.  Bla. 
When  the  arrdst  was  on  process  out  of  an  infe-  49. — 1  T.  R.  238.  Quaere  though  usual,  if  noces- 
rior  court,  the  declaration  will  be  similar  to  the  sary  to  state  the  writ  thus  fully, 
above,  except  in  the  statement  of  the  process.  (r)  It  is  not  uecessary  to  state  ^and  John  Doe," 
Cote  may  be  supported,  though  the  court  had  no  9.nte,446,  n. 
j  urisdiction,  2  Wils.  302, 376.— Com.  Rop.  190. 
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fore  the  king  himself,  to  be  exhibited,  end  that  the  gaid  sheriff  should  (hen  hav« 
there  that  writ.  And  the  said  defendant,  contriving  and  intending  as  aforesaidf 
aAerwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue)  afore- 
said, falsely  and  nnaliciously,  and  without  having  any  reasionable  or  probable 
cause  of  action  whatsoever  against  the  said  plaintiff^  to  the  amount  of  J^20ar  up« 
wards,  caused  and  procured  the  said  writ  (or,  if  a  bill  of  MiddltMtx^  May  **  pre- 
cept,") to  be,  and  the  same  then  and  there  was  marked  and  indorsed  for  bail  for 
£ —  (<),  and  the  said  writ  (or,  if  a  bUl  of  Middlesex^  ioy  **  precept,")  being  so 
marked  and  indorsed  for  bail  as  aforesaid,  the  said  defendHut  afterwards,  and 
before  the  said  return  thereof,  to  wit,  on,  d&c.  {the  f^recise  lime  is  not  malerta/, 
but  it  i»  usual  to  insert  the  day  of  arrest^  or  sonu  day  just  before  ii)  at,  de.«. 
{some  place  in  county  where  arrest  made)  contriving  and  intending  as  aforesaid t 
and  without  having  any  reasonable  or  probable  cause  of  action  whatsoever 
against  the  said  plaintiff,  to  the  amount  of  j^20  or  upwards,  falsely  and  oiali- 
ciously(f )  caused  the  said  plaintiff  to  be  arrested(fi)  by  his  body,  under  and  by  vir« 
tue  of  the  said  writ  (or,  if  a  bill  of  Middlesex,  say  **  precept,")  and  to  be  iheie- 
upon  imprisoned  and  kept  and  detained  in  prison  for  a  long  space  of  time,  to  wit, 
for  the  spaco  of hours  then  next  following,  and  until'to)  the  said    plaiotifi^ 


The  bail 
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in  order  to  procure  bis  release  and  discharge  from  the  said  imprisonment, 
forced  and  obliged  to  and  did  then  and  there  procure  certain  persons,  to  wit,  £. 
F.  and  G.  H.  to  become  bai1(a:)  for  the  appearance  of  the  said  plaintiff,  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  the  return  of 
the  said  writ,  (or,  if  a  bill  of  Middlesex,  say  *'  prece|)t,")  to  answer  the  said 
defendant  according  to  the  exigency  of  the  said  writ  (or,  if  a  biU  ofMiddissex, 
say  **  precept,")  and  upon  that  occasion  he  the  said  plaintiff  and  the  aaid  £. 
F.  and  G.  H.  were  forced  and  obKged  to,  and  did  then  and  there  enter  into  a 
certain  bond  or  obligation  fur  the  purpose  aforesaid.  Whereas  in  tiuth  and  ia 
fact  the  said  defendant,  at  the  time  of  sumg  forth  the  said  writ  (or,  if  a  bill  of 
Middlesex,  say  **  precept,"}  and  of  the  said  arrest  and  imprisonment,  had  not 
any  reasonable  or  probable  cause  of  action  against  the  said  plaintili^  to  the 
amount  of  the  said  sum  of  money  for  which  he  the  said  defendant  so  malicious- 
ly caused  the  said  plaintiff  to  be  arrested  and  held  to  bail  as  afuresaid,  or  whero- 
by  or  for  which  he  the  said  plaintiff,  by  the  law  of  this  realm,  or  by  the  pnic- 
[  *603  ]  tice  *of  the  said  court  of  our  said  lord  the  king,  before  tha  king  himself,  could 


(•)  According  to  th«  fact,  staiinfr  process,  with 
ae  etiam  clause,  as  sued  out  for  60/.,  instead  of 
90/.,  and  indorsement  for  15/.,  the  warrant  being 
for  90/.,  is  iatal  variance,  6  Price,  540.  Sometimes 
it  is  stated  that  this  indorsement  was  made  by  vir^ 
tue  of  an  affidavit  filed,  &c.  but  this  should  be  omit- 
ttdj  as  it  is  unnecessary,  and  may  encumber  the 
plaintiff  with  unnecessary  evidence ;  see  ante,  447, 
n. 

(0  Ante,  601,  n.  (o). 

(h)  To  constitute  an  arrest,  there  must  be  either 
a  corporeal  touch,  or  a  capacity  in  the  officer  to  ar^ 
rest,  and  submission  by  the  p  rty,  Bul.N.  P.  62.^' 
2  New  Rop.  211.— tt.  &  M.  C.N.  P.  921.— 
M.  &  M.  244.  Whern  a  sheriff's  officer  to 
whom  a  warrant  upon  a  writ  aeainst  A.  was 
delivered,  sent  a  message  to  A.  and  asked  him  to 
fix  a  time  to  call  and  give  bail,  and  A.  accordingly 
fixed  a  time,  and  attended  and  gave  bail ;  it  T^as 
held,  this  was  not  an  arrest,  and  that  an  action  for 
a  malicioui  arrest  would  not  lie  against  the  party 


suing  out  the  writ,  although  he  had  no  cause  of  ac- 
tion, 6  B.  &  C.  528.  lo  Genrge  ▼.  Radford,  5th 
December,  1628,  at  Guildhall,  where  the  officer 
swore  that  he  arrested  the  defendant  by  showing 
him  the  warrant,  tell'ng  him  at  whose  suit,  and  that 
it  was  in  the  sheriff's  office,  and  waited  till  the  de-^ 
fcndant  paid  him  2/.  as  a  douceur,  whereupon  the 
defendant  referred  him  to  his  attorney  to  pat  ia 
bail,  fcc.  Lord  Tenterden,  C.  J.  thought  stroncly 
it  was  no  arrest,  but  said  he  would  reverve  uie 

Eoint  rather  than  nonsuit;  see  1  C.  &  P.  159. — 
l.  &  M.  C.  N  P.  26.-2  C.  &  P.  605.  It  seems 
the  sheriff's  return  of  cepi  corpus  is  vrim^  /J!'^ 
evidence  of  the  arrest,  11  East,  297. — z  Phil.  Evid. 
166;  «ec/ oide  Peake,  174. 

(te)  This  allegation  noed  not  be  proved  to  the 
full  extent  laid,  1  Slark.  48 

(x)  If  the  plaintiff  did  not  find  bail,  or  if  there  be 
any  doubt  as  to  the  proof  of  hail  bond,  this  alle«t- 
tion,  and  that  of  the  c<ists  of  procuring  bail,  had 
better  be  onahted,  or  another  count  be  inserted. 


(«). 
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or  ought  to  have  been  arrested,  or  holden  to  bail  as  aforesaid.*    And  the  said       *o% 
plaintiff  further  satih,  that  such  proceedings  were  thereupon  had  in  tho  said     arrcbt. 
*8uit,  that  aderwarddy  to  wit,  on,  &c.(2)  a  certain  rule  and  order(a)  was  duly  Thetermi- 
made  by  the  said  court,  according  to  the  course  and  practice  of  the  same  court,  former  suit" 
whereby  it  was  ordered  by  the  said  court  that  {iel  tkia  agi-ee  with  the  order)  the  f*|igQ4  t 
aaid  plaintiff  should  have  leave  to  bring  into  court  in  the  said  suit  £ — (6),  and  '' 

that  thereupon  (unless  the  said  defendant  should  accept  thereof,  together  with 
his  costs  and  charges  to  be  taxed  by  the  master  of  the  said  court,  in  full  dis-> 
charge  of  the  said  suit,)  the  said  sum  ot£ — should  be  struck  out  of  the  decla- 
ration in  the  said  suit,  and  paid  out  of  the  said  court  to  the  said  defendant,  or 
his  attorney,  and  that  upon  the  trial  of  the  issue  the  said  defendant  should  not 
be  permitted  to  give  evidence  for  the  said  sum  of  j£ — .  And  the  said  plaintiff 
further  saith,  that  afterwards,  to  wit,  on,  &c.(c),  the  said  plaintiff  did  bring  into 
court  in  the  said  suit,  the  said  sum  of  £ —  in  the  said  rule  or  order  mentioned, 
and  that  the  costs  of  the  sajd  defendant  in  the  said  suit,  were  duly  taxed  by  the 
master  of  the  said  court,  at  the  instance  and  request  of  the  said  defendant  at 
£ — which  said  last-mentioned  sum  of  £ — together  with  the  said  sum  o{£ — 
was  afterwards,  to  wit,  on,  &c.  last  afuresaid,  duly  paid  to  the  said  defendant, 
and  the  said  defendant  did  accept  the  same,  together  with  the  said  sum  of  £ — 
in  full  discharge  of  the  said  suit.  And  the  said  action  was  and  is  by  means  of 
the  premises,  and  according  to  the  course  and  practice  of  the  said  court,  wholly 
discharged,  ended,  and  determined (c2),  to  wit,  at,  &c.  {venue)  aforesaid.  By  pammgct 
means  of  which  said  several  premises  the  said  plaintiff,  whilst  he  was  so  im- 
prisoned as  aforesaid,  not  only  suffered  great  pain  of  body  and  mind,  and  was 
greatly  exposed  and  injured  in  his  credit  and  circumstances,  and  was  hindered 

(y)  This  action  must  not  be  brought  before  the  different  modes  by  which  the  suit  termmftted  in  fa- 

first  suit  has  been  lesally  determined ;  and  it  must  Tor  of  the  present  plaintiff.    An  averment  that  the 

be  averred  that  the  tonner  suit  terminated  in  the  suit  is  ended,  is  evidenced  by  proof  of  the  rule  lo 

present  plaintiff's  favor,  and  a  legai  conclusion  of  discontinue  upon  paying  or  costs,  and  that  the 

the  suit  must  be  shown ;  and  if  the  suit  be  not  costs  were  taxed    and    paid.      1   Stark.  48.-~4 

K roved  to  have  been  determined  in  the  manner  a1-  Cainpb.  S13,S.  C. ;  and  tne  discontinuance  (upon 

iged,  it  is  a  cround  of  nonsuit.    Year  Book,  S  R.  payment  of  the  costs)  has  relation  back  to  tho 

8.,  9,  pi.  22.— -Dyer, 284. — Yelv.  117. — Gilb.  Cases  Term  when  the  rule  to  discontinue  was  pronounc- 

Law  and  Evid.  16S.— Com.  Rep.  190.— 1  Salk.  16.  ed,  1  D.  &  R.  2.-- 1  B.  &  C.  649,  S.  C.    In  the 

•— Dousl.  216.— Willcs,250,n.a.— I  £sp.  Rep.  79.  Common  Pioas  it  seems    that  the  plaintiff  must 

>— 10  Mod.  209. — Bac.  Abr.  A<!1ion  on  the  Case,  prove  the  discontinuance  by  an  entry  of  it  on  the 

H.    Com.  Dig.  Action  Case  Conspiracy,  C.  6.  roll,sem6/e,  1  M.  &  P.  195.    How  far  an  agree- 

Ante,  vol.  i.  Ind.  **  Mai.  Pros." — ^2  T.  R.  226,  232.  ment  to  detennine  a  suit,  afterwards  made  a  rule 

—1  Saund.  228  b,  in  notes,  and  228, 229 ;  but  the  of  court,  is  suHicient,  see  2  D.  &  R.  343.    In  an 

omission  is  aided  by  verdict  by  the  common  law,  1  action  for  a  false  arrest  upon  a  plaint  in  the  shvriff^s 

Saund.  228  b,  in  notes,  and  228.  229.    See  the  rea-  court  of  London,  evidence  was  given  that  the  usu- 

soUj  1  Sannd.  228  b. — 2  T.  R.  :^28.    And  ii  seems  al  course  of  that  court,  upon  the  abandonment  of 

suflicient  to  say  generally,  **  that  the  aaid  tuit  was  a  suit  bv  the  plaintiff,  was  to  make  an  entry  in  the 

ended  and  deierminedj^  see  3  L 1.  Rayro.  300.    \n  minute  book  of  ^  withdrawn,"  and  it  was  held  that 

Morg.  Prcc.  464,  6,  the  declaration  merely  alleges,  proof  of  such  entry  in  the  minute  book  was  sufii' 

'*  that  the  plaint  wot  duly  ended  and  aetennin'  cient  to  prove  the  determination  of  the  suit,  14  East, 

ed.**    In  Wetherden  v.  Embden,  partially  reported  '216. 

m  1  Camp.  295,  the  manner  in  which  the  suit  end*  [z^  The  date  of  the  rule, 

ed  was  shown  and  objected  to  on  motion  in  arrest  (a)  See  another  form,  3  Bing.  297. — 11  Moore, 

of  judgment,  but  the  court  held  that  as  it  was  averred  69,  S.  C . 

that  the  suit  was  ended,  the  staten\^nt  of  the  man*  (6)  The  sum  to  be  paid  into  court  must  have  been 

ner  how  was  unnecessary,  and  the  plaintiff  had  under  10/.,  or  the  declaration  must  be  framed  as 

judgment,  and  it  should  seem  a  count  averring  gen-  above,  and  not  as  is  sometimes  the  case.    See  an- 

erally  a  discontinuance  is  sufficient,  6  Price,  640.  te,  600,  601,  notes. 

Several  of  the  precedents  in  the  old  entries  refer-  (r)  The  day  of  taxation, 

rad  to  8  Wentw.  Index,  xix.  do  not  show  the  terrot-  (d)  Ante,  603,  n. 

nation  of  the  first  suit.    The  plaintiff  in  the  above  (e)  If  the  olaintiff  have  siutained  any  particu- 

action  obtained  a  verdict,  notwithstanding  the  ca^e  lar  damage,  oesides  those  inconveniences  which 

in  1  Esp.  Rep.  79.-3  Eip.  Ron.  34;  and  no  oh-  are  here  enumerated,  and  which  are  incidental  to 

jectioa  was  taken  to  this  mode  of  determining  the  the  imprisonment,  it  must  be  stalad,  or  the  plain* 

•Qtt.    See  Tidd't  Prac.  Forms,  Index,  Judg'knent  tiff  will  not  be  permitted  to  give  evidence  ot  it  on 

for  Defendant,  as  to  the  manner  of  describing  the  the  trial.    PeaVe's  C.  N.  P.  46, 62. 
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fo*       nnd  prevented  from  performinff  and  transactinff  his  lawful  afiairs  and  buBtneaa 

MALICIOUS  »  o  a 

AMBEiT.  by  hiiTi  during  that  time  to  be  performed  and  transactedt  but  was  also  forced  wid 
[  ^606  ]  obliged  to  lay  out  and  expend,  and  did  ^necessarily  lay  out  and  expend  divers 
large  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  witt 
the  sum  of  £ —  {siait  enough)  in  and  about  the  procuring  the  said  suit,  obtaio- 
ing  of  his  release  from  the  said  arrest  and  imprisonment,  and  in  and  about  other 
the  premises  (/),  and  hath  been  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured  and  damnified,  to  wit,  at,  &c.  {venue)  aforesaid. — [Conclude  as 
ante^  606.] — [^dd  a  county  averring  generaUy  a  discaniinuaneef  or  ^*  that  the 
said  suit  was  and  is  wholly  ended  and  determined,"  as  recommended  in  5  Prict% 
540,  and  anie^  603,  note,] 

The  like,  [Same  as  the  last  precedent^  to  the  asterisk  in  page  603,  and  proceed  as  foU 
fimiuUwas  ^^^  •"] — ^"^  ^®  ®°*^  plaintiff  in  fact  saith,  that  such  proceedings  were  there- 
ducontinu-  upon  had  in  the  said  suit,  that  af\erwards,  to  wit,  in Term  then  next  fol- 
lowing, the  said  defendant  did  not  prosecute  his  said  suit  against  the  said  plain- 
tiff with  effect,  but  voluntarily  permitted  the  same  to  be  discontinued  for  want 
of  prosecution  thereof,  and  thereupon  it  was  then  and  there  considered  in  and  by 
the  said  court,  that  the  said  defendant  should  take  nothing  by  his  said  bill  (or 
vyrit.)  As  by  the  record  and  proceedings  thereof  still  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster  afore- 
said, more  fully  appears(^) ;  whereupon  and  whereby  the  said  suit  then  and 
there  became  and  was  and  is  wholly  ended  and  determined,  to  wit,  at,  &c.  (ce- 
nue)  aforesaid.     By  means,  &c.  [Conclude  as  in  the  last  precedent.l 

[  *606  ]  ^[iSafiM  as  iheform^  ante^  600,  to  the  end  of  the  asterisk,  and  then  proceed 
wbera^he  asfoUows  :] — And  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not 
first  luit was  prosecute  his  suit  against  the  said  plaintiff,  but  therein  wholly  failed  and  made 

■Mi(t>         default.     A  nd  thereupon  afterwards,  to  wit,  in Term,  in  the year  of  the 

reign  of  our  said  lord  the  king,  it  was  considered  by  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  that  the  said  defendant  should  take  no- 
thing by  his  said  bill  {or  writ),  hut  that 'he  and  his  pledges  to  prosecute(i;) 
should  be  in  mercy,  and  that  the  said  plaintiff  should  ^o  thereof  without  day, 
&c.  as  by  the  record  and  proceedings  thereof,  still  remaining  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid, 
more  fully  and  at  large  appears(/) ;  and  the  said  action  was  and  is  thereby 
wholly  ended  and  determined,  to  wit,  at,  &.C.  {venue)  aforesaid.  By  means, 
&c. — [Conclude  as  ante,  605.] 

(/)  Cannot  recover  extra  costs,  Ry.  &  Moo.  in  all  cases  in  K.  B.  suffice  to  omit  the  averment. 

C.  N.  P.  419. — 1  Campb.  151, 15S.--4 Taunt.  7. —  The  production  of  ihe  rule  to  discontinue,  Ice.  woirid 

9£ast,  361.— 5edwd«  1  Stark.  906.  be  sufficient,  ante,  603,  note.— 1    Stark.  48.— 4 

{g)  See  the  notes  to  the  last  form.     See  8  Camp.  214.    But  it  seems  otherwise  in  C.  P.  see 

Wentw.  329,  snd  the  form  of  a  judgment  of  discon-  1  M.  &  P.  191. 

tinuance,  Tidd's  Pract.  Forms,  810.     As  to  the  (t)  See  the  notes  to  the  form,  ante,  eQS.'—LiiL 

plainii^sdisconiinuinjr  being  prifiui/acM  evidence  Ent.  35.    See  the  form  of  the  entry  of  the  jud^ 

of  malice,  see  4  B.&  Ores.  21.     Sea  vide  I  Stark,  ment  of  n<m  pro$i  Tidd's  Prac.  Forms,  310.   That 

48.    Ante,  600,  n.  a  plaintiff  suffering  judgment  of  nonprot  is  not 

{h)  As  to  the  ollegation  referrini;  to  the  record  prima  fade  evidence  ofmalice,  see  4  Taunt.  7. 

of  the  discontinuance,  see  ante,  473.    Under  that  {k)  Though  the  words  "and  his  pledges,"  &,c. 

reference  the  record  must  bo  produced,  5  Price,  be  not  in  the  record,  the  variance  in  insertingtbem 

540,  and  therefore  when  the  proceedings  and  judg-  would  not  be  fatal,  13  East,  547,  see  2  B.  &  U.  6. 

ment  of  discontinuance  have  not  been,  as  they  may  (/)  As  to  this  alIega,ti<M),  ante,  605,  note  [h), 
be,  entered  of  record,  it  should  be  omitted.  It  would 
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[Same  as  theform^  ante,  600,  to  ike  asterisk^  and  then  proceed  as  follows  ;] —        *■<>» 


MALicrout 


And  the  said  plaintiS*  in  fact  saith^  that  such  proceedings  were  had  in  the  said     arrest. 

suit,  that  afterwards,  to  wit,  in Term,  in  the year  of  the  reign  of  our  The  like, 

said  lord  the  king,  it  was  considered,  in  and  by  the  said  court,  that  the  said  de-  was  a  ver- 
fendant  should  take  nothing  by  his  said  bill   {or  writ),  but  that  he  and  his  aefend^am'iii 
pledges  to  prosecute  should  be  in  mercy,  &c.  as  by  the  record,  d£.c.(n).     Where-  ^?  former 
upon  and  whereby  the  said  suit  became,  and  was,  and  is  wholly  ended  and  de- 
termined, to  wit,  at,  &c.  {venue)  aforesaid. — By  means,  &c« — [Conclude  as  ante, 
605.] 

For  that  whereas  heretofore,  and  before  the  grievance  hereinafter  next  men-  pij^t^ 
tioned,  to  wit,  in   [Michaelmas]  Term,  in  the  [third]  year  of  the  reign  of  our  SJJj^^*'•^ 
lord  the  now  king,  in  the  court  of  our  lord  the  king,  before  the  [barons  of  his  his  atunney, 
majesty's  Exchequer],  at  Westminster,  the  said  W.  D.  by  the  consideration  and  leasin/^ 
judgment  of  the  said  court,  recovered  against  the  said  plaintiff  ^54.  19s.  which  Jf^rilon^t 
were  adjudged  to  the  said  W.  D.  in  and  by  the  said  court  for  his  damages  by  ter  "L^j^ 
him  sustained,  as  well  on  occasion  of  the  not  performing  certain  promises  and   and  oosu, 
undertakings  before  then  made  by  the  said  plaintiff  to  the  said  W.  D.  as  for  his     ^*'^'* 
costs  and  charges  by  him  the  said  W.  D.  about  his  suit  in  that  behalf  expended,  * 

whereof  the  said  plaintiff  was  convicted.  And  the  said  W.  D.  as  plaintiff  in  the 
said  action,  by  the  said  L.  C.  his  attorney  and  solicitor  in  that  behalf,  afterwards, 
to  wit,  on,  &c.  in  the  [third]  year  of  the  reign  aforesaid,  for  the  obtaining  satis- 
faction of  a  certain  residue  of  the  said  damages  so  recovered  as  aforesaid  by 
the  said  W.  D.  (part  of  the  said  damages  having  been  before  duly  satisfied) 
sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  at  Westmin- 
ster aforesaid,  a  certain  writ  called  a  writ  of  capias  ad  saiisfaciendunij  directed 
to  the  sheriff  of  the  county  of whereby  our  said  lord  the  king  command- 
ed the  said  sheriff  that  he  should  take  the  said  plaintiff,  if  he  should  be  found 
in  his  bailiwick,  and  him  safely  keep,  so  that  he  might  have  bis  body  before 
the  [barons  of  his  majesty's  Exchequer]  at  Westminster,  in  [eight]  days  of 
[St.  Hilary]  then  next  coming,  to  satisfy  the  said  W.  D.  [<£34.  19«.]  residue  of 
the  said  [^54.  199.]  which  the  said  W.  D.  had  so  recovered  as  aforesaid,  and 
that  he  should  have  then  there  that  writ,  and  the  said  writ  was  afterwards  du- 
ly indorsed  by  the  said  defendants  with  an  indorsement,  directing  the  said 
sheriff  to  levy  a  certain  sum  of  money  thereon,  to  wit,  the  sum  of  [^32]» 
besides  sheriff^s  poundage,  and  lawful  expenses,  and  was  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  delivered  by  the  said  defendants  to  the 
said  sheriff,  so  indorsed  as  aforesaid,  to  be  executed  in  due  form  of  law  ;  and 
the  said  sheriff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  the 
county  aforesaid,  in  obedience  to  and  by  virtue  of  the  said  writ,  took  and  ar- 
rested the  sHid  plaintiff  by  his  body,  and  detained  and  had  him  in  his  custody 
under  the  said  writ,  to  wit,  in  the  county  aforesaid.  And  the  said  plaintiff,  so  be- 
ing in  custody  as  aforesaid,  afterwards,  to  wit,  on  the  [ninth]  day  of  [January], 
A.  D.  [1824],  in  the  county  aforesaid,  tendered  and  offered  to  pay  to  the  said 


(m)  See  Tidd's  Prae.  Forms,  SIS.  tS,  the  above  being  the  declaration  used  in  that 

'  Ante,  606,  note  (A).  case. 

That  thi»  action  lies,  see  4  Barn,  fc  Ores. 


in) 
io) 


606  a  DECLARATIONS    IN    CASE. 

^^^       W.  D.  by  the  hands  of  the  said  L.  C.  as  his  attorney  as  aforesaidf  a  large  sura 
ARKcsT.     of  money,  to  wit,  the  sum  of  [£34,  IZs.]  in  full  satisfaction  and  dischai^   of 
the  said  damages,  costs,  and  charges  so  adjudged  to  the  said  W.  D.  as  afore- 
said, being  the  said  sum  so  indorsed  on  the  said  writ  as  aforesaid,  together  with 
sheriffs  poundage,  and  lawful  expenses  as  aforesaid,  and  being  the  iiriiole 
amount  which  was  lawfully  due  or  demandable,  of  and  from   the  said  plaiotifi^ 
to  or  by  the  said  defendants,  under  the  said  writ,  and  then  and  there  deoBaoded 
of  the  said  defendant,  L.  C.  as  such  attorney  as  aforesaid,  to  receive  the  said 
sum  in  full  discharge  and  satisfaction   of  the  said  damages,  costs,  and  char* 
ges,  and  sheriff's  poundage,  to   instruct  and  inform  the  said   shenflT  that  the 
same  was  satisfied,  and  to  give  the  said  sherifi*  authority  to  dischai^^  the 
said  plaintiff  from  his  custody  under  the  said  writ,  yet  the  said  defendants,  wil* 
fully  and  ntaliciously  devising  and  intending  to  oppress,  harass,  and  injure 
the  said  plaintiff,  and  to  cause  and  procure  the  said  plaintiff  to  be  longer  im- 
prisoned and  detained  by  the  said  sheriff  under  the  said  writ,  without  any  rea- 
*8onabl6  cause  whatsoever,  then  and  there  wilfully  and  maliciously  refused  to 
accept  or  receive  the  said  sum  of  money,  so  tendered  as  aforesaid,  in  dtsrharge 
of  the  said  damages,  costs  and  charges,  sheriff's  poundage,  and  lawful  expen- 
ses, as  aforesaid,  and  did  not  nor  would  instruct  or  inform  the  said  sheriff  that 
the  said  W.  D.  was  satisfied  of  his  said  damages,  costs,  and  charges,  and  sheriff's 
poundage,  as  aforesaid,  nor  give  authority  to  the  said  sheriff  to  release  the  said 
plaintiff  out  of  his  custody,  under  the  said  writ  as  aforesaid,  whereby  and  by 
reason  of  the  said  conduct  in  that  behalf,  the  said  plaintiff  was  detained  in  cus- 
tody under  the  said  writ  by  the  said  sheriff  for  a  long  space  of  time  afWr  the 
said  tender  so  made  as  aforesaid,  to  wit,  for  the  space  of  ten  months  then  next 
following,  and  was  thereby  put  to  great  trouble,  inconvenience,  and  expense, 
and  thereby  greatly  injured  and  ruined  in  his  credit,  reputation,  and  circumstan- 
ces, to  wit,  in  the  county  aforesaid. 


[  *607  J       For  that  whereas  the  said  plaintiff  now  is  good,  true,  *honest,  just,  and  laith- 

ful  subject  of  this  kiugdom(9)  and  as  such  hath  always  behaved  and  conducted 

himself,  and  hath  not  ever  been  guilty,  or  until  the  time  of  the  committing  of 


FOR  MALI- 
CIOUS PJIO- 
■CCI7TI02rS. 

For  mali- 
ciously 


charcmc  the       ^^  ^*  ^®  various  forms  in  8  W«ntw.  Index,    instituted,  or  by  the  f  roceedingt  haTinf  been  oth- 
nluntiffof      ^'  *°  "*  — Morg.  410, 413,  415.    8  Rich.  C.  P.    erwiee  lefally  determined,  before  the  party  aonev- 


slonv  before  *^* — P'®*^-  -A-  180,  and  the  approved  one  in  1  D.  ed  can  commence  his  action  for  the  injury  .__««- 

a  iusuce  of  ^  *'  ^''"^  ^**''-  '^^P'  *^-    -^*  *°  ^»»  *ction  in  ed,  2  T.  R.  226.—1  Saund.  «8.— Buf.N.  P.  U^ 

thie  peace,  ««■»•'*{»  »•«  »n>«i  ^o^-  »•  ^n<*«Xi  i»t-  "  Mai.  Proty  I  Esp.  79.— The  husbai-d  alone  may  sue  for  the 

andcausms  T*^*  ^^'   ^^'^^j:?"  ®"  ^«  Case,  H.— Com.  Dig.  malicious  prosecution  of  bis  wife,  where  the  ms 


diflcharired        ^              j     u*  i.            l              "~"  —  — ~ —  ' — -^  — •——>"—'••.•  ~ —■■•••■«-»*»»•«•  •»»  -^^laa^i^i  a<Bv^  ■■«•«*• 

by  the  ius-      ^^^\S^^  "?«  wp'P"  !""•»  nav®  *««"»n»nated  »"  favor  {q)  This  inducement  is  usually  inserted,  but  it 

f»co(p).           ***  ^^«    plaintiff.    2dly.    Ike  want  of  probabU  is  not  traveraable,  Styl.  118,  and  if  omitted,  thede- 

coiMf  for  mstitutinsr  such   proroedings,  S    Dow.  claraiion  would  be  sufficient.    The  inducement  b 

Rep.  160.    Sdly.  Maliee  m  the  prosecutor,  which  similar  to  that  in  an  action  for  a  libel,  or  for  words. 

must  be  proved,  9  East,  861.-6  Taunt.  187.-1  poM,  620,  634,  &c.    In  general,  a  criminal  proM- 

Mar.<h.  12.    4thl^.  Uamage  to  the  accused  party,  cuiion  is  injurious  to  the  ckaracUr  of  the  plaintiff 

which  may  be  cither  lo  his  person  by  impriton-  b«c  ante,  606  6,  n.— Gilb.  Cases  L.  fc  E;  185  — 

m«ii— to  his  reputaiionhv  scandal,— or  to  his  12  M.hI.  206,  in  which  case  this  inducement  of  the 

CT*?    ,?c   2L**^',®«T;  /^'i^«   ^f'rS*  J'*'^     ^  plainiirs  good  character  is  proiw,  but  if  the  Mt)- 

Te,       rS?'  ««•— 1«  M'xl.  208.— 1  T.  R.  493  lo  ceding  were  not  prejudicial  to  the  plaintifi* s  clmi<- 

661.      These    four   circumstances  must   bo  cor-  acter,  the  inducement  should  be  omitted,  and  the 

rectly  stated  m  the  declaration.    The  falsehood  of  Heclarai ion  commence  with  the  siatemenL  that  tba 

v/rHtt^T.K"'?'.- ""*  «?T    »ubstantia  ^d  by  a  defendant  contriving,  to  cause  the  plaimiff  to  be 

verdict,  or  the  decisw::  of  the  court  in  \\«.ich  ii  is  imprisoned,  &c.  Id.  ibid. 
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the  several  grievfinces  by  the  soid  defendant  as  hereinaAer  mentioned,  been  >'or  m ali- 
suspected  to  have  been  guilty  of  [felony]  or  of  any  other  such  crime,  by  means  tzcuTion. 
whereof  the  said  plaintiff,  before  the  committing  of  the  said  several  grievances 
by  the  said  defendant  as  hereinafter  mentioned,  had  deservedly  obtained  and 
acquired  the  good  opinion  and  credit  of  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  realm,  to  wit,  at,  &c,  (venue)  (r) ;  yet  the  said  defend- 
ant well  knowing  the  premises,  but  contriving  and  maliciously(5)  intending  to 
injure  the  said  plaintiiT  in  his  aforesaid  good   name,  fame,  and  credit,  and  to 
bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to  cause  the  said 
plaintiff  to  be  imprisoned  for  a  long  space  of  time,  and  thereby  to  impoverish, 
^oppress,  and  wholly  ruin  him  heretofore  *,  to  wit,  on,  &c.  {date  ofwarrantf  or  [  *608  ] 
about  it)  at,  &c.  {venxit)  went  and  appeared  before  one  £.  F.  esq.(/)  then  and 
there  being  one  of  the  justices  of  our  lord  the  now  king,  assigned  to  keep  the 

peace  of  our  said  lord  the  king,  in  and  for  the  county  of and  also  to  hear 

ancl  determine  divers  felonies,  trespasses,  and  other  misdemeanors  committed 

in  the  said  county (u),  and  then  and  there,  before  the  said  E.  F.  so  being  such 

justice  as  aforesaid,  to  wit,  at,  &c.  (rentie)  aforesaid,  falsely  and  maliciously  (to), 

and  without  any  reasonable  or  probable  cause(a?)  whatsoever,  charged  the  said 

plainttflT  with  having  [feloniously(y )  stolen  a  certain  gold  watch  of  the  said  *de-  [  *609  ]  • 

feodant]  and  upon  such  charge  the  said  defendant  falsely  and  maliciously,  and 

witho  ut  any  reasonable  or  probable  cause  whatsoever,  caused  and  procured  the 

'said  £•  F.  so  being  such  justice  as  aforesaid,  to  make  and  grant  his  certain 

warrant,  under  his  hand  and  seal,  for  the  apprehending(2)  and  taking  of  the 

(r)  Tho  vtnut  is  UtJiaitorv.  ftnt  presented  two  bills  for  perjury  aninst  the 

(«)  As  to  the  allegation  ot  malice,  see  ante,  601,  plaintiff*,  but  did  not  appear  himself  before  the 

note  (o),  and  4  Burr.  1974.  grand  jury,  and  the  bills  were  ignored,  and  he  pre- 

(t)  A  variance  in  the  descriptionof  the  justice's  sented  a  Uiird  and,  on  his  own  testimony,  the  bill 

naitae  of  dignity  would  be  &tal,  2  B.  &  A.  766.  was  found.    This  prosecution  he  kept  suspended 

(u)  In  Com.  Dig.  Action  oo  the  Case  for  a  for  three  years,  till  plaintiff,  taking  the  record  down 

Conspiracy,  C.  4,  it  is  said  that  it  must  be  alleged  to  trial,  and  defendant  declining  to  appear  as  a 

in   the  declaration,  that  the  former    procee<nng  witness,  although  in  court,  and  called  on,  plaintiff 

against  the  plaintiff*  was  instituted  before  a  justice,  was  acquitted;  it  was  held  sufficient  prinui  facie 

or  court  of  competent  jurisdiction  to  try  the  of-  evidence  of  want  of  probable  cause.  Willans  v. 

fence,  and  see  Uol.  Ab.  Action  Mur  Case,  p.  fiO;  Taylor,  6  Bing.  183.~See  6  B.&  C.  226. 

but  as  it  is  now  settled,  that  an  action  may  be  sup-  {y)  The  statement  of  this  charee  is  to  be  taken 

ported  ibr  a  malicious  prosecution  of  a  defective  from  the  magistrate's  warrant,  or  from  the  ezami- 

mdictmenl  (see  4  T.  R.  247. — 1  Salk.  16,  notes.—  nation  of  the  defendant  on  oath,  when  a  sight  of 

2  &ra.  691. — 6  B.  &  A.  634. — 1  D.  &  R.  97,  8.  C.)  them  can  be  obtained.    As  to  the  right  of  the  par- 

and  that  case  may  be  supported  for  a  malicious  ty  to  copies  of  the  depositions,  see  2  Burn,  J.  26th 

arrest  in  a  court  having  no  jurisdiction,  2  Wils.  edit.  103.    The  charge  must  be  accurately  dcscrifah- 

902.     It  seems  not  material  to  allege  that  the  jus-  ed,  and  if  it  did  not  impute  the  guilt  oi  felony ^ 

tices,  &c.  had  competent  authority.  though  the  magistrate  erroneously  thought  it  did| 

(to)  As  to  maiicej  see  ante,  601,  note.  the  action  is  not  sustainable,  8  Esp.  Rep.  165, 6.— • 

\x)  This  allegation  is  material,  though  the  word  1  Stark.  67,  but  if  the  charge  and  warrant  be  sub- 

"  falsely,"  without  *' maliciously/'  would  suffice,  an-  stantially  described,  it  will  suffice,  6 Taunt.  187.— 

te,606,  n.  (t).  601,n.  (o).~l  Wils.  232.-1  T.  R.  In  Davis  v.  Noakos,  Guildhall,  London,  K.   B. 

644,  6.-4  Burr.  1974.— Gilb.  Cases  L.  &  E.  187,  181ft— 6  M.  &  S.  29—1  Stark.  877}  (but  see  13 

lB9...See  8  Hawk.  P.  C.  7ih  ed.  161,  as  to  what  East,  664)  the  declaration  in  case,  for  maliciously 

is  a  probable  cause.    It  is  a  mixed  proposition  of  charging  the  plaintiff  before  a  magistrate,  stated 

law  and  fact,  whether  there  was  probable  cause,  thai  the  defendant  chareed  plaintiff  before  a  ma- 

and  whether  the  circumstances  alleged  to  show  it  gistr^te  tcilh  having  fetoniouely  sto/en,  ^c,  and 

ftrobable  cause,  are  true,  and  existed  as  matter  of  the  information  anduarranr   produced,  were,  that 

act.     But  whether  or  not  supposing  them  to  be  the  defendant  ffuspec/^d  and  &«/t«v«(2  that  plaintiff 

true,  they  amount  to  a  |>r(iliable  cause,  is  a  ques-  had  stolen,  &c.  and  it  being  obiected  that  this  was 

tion  of  law,  1  T,  R.  620,  634. — Bui.  N.  P.  14.— 4  a  variance,  Lord  Ellenborough  over-ruled  theob- 

Borr.  1974. 2  B.  &  C.  693.-4  D.  &  R.  107.—  jection,  because  the  charge  must  always  be  from 

Ante,  600,  notes.     PrimA  facie  evidence  of  want  suspicion,  and  plaintiff  had  a  verdict.    See  also  1 

of  probable  cause  suffices,  6  Bing.  188.  Stark.  67,  as  to  admission  of  parol  evidence,  where 

The  defendant  may  rebut  the  plaintiff's  evidence  the  depositions  are  lost,  kc.    2  B.  &  C.  494.-2 

ofwaot  of  probable  cause,  by  showing  the  exis-  Bum,  J.  26ih  ed.  63. 

fence  of  the  probable  cause.    Where  the  defend-  (x)  This  is  to  be  taken  from  the  warrant. 

Tou  11.  69 
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roE  M4LI-  gaid  pkiiitiff',  aod  for  brioging  the  said  plaintiff  before  him  the  raid  £•  F«  or 

•xcuTiAita.   other  of  hi»  majesty's  justices  of  the  peace  in  and  for  the  said  couDtj  of to 

be  dealt  with  according  to  law  for  the  said  supposed  offence.     And  the  said  de- 
fendantf  under  and  by  virtue  of  the  said  warrant,  aHerwards,  to  witi  on  the  daj 
and  year  aforesaid,  to  wit,  at,  &lc.  (renue)  aforesaidt  wrongfully  and  uojustiy(<i)y 
and  without  any  reasonable  cause  whatsoever,  caused  and  procured  the  said 
plaintiff  to^be  arrested  by  his  body,  and  to  be  imprisoned  (6),  and  kept  and  de- 
tained in    prison,  for  a  long  space  of  time,  to  wit,  for  the  space  of  — ^—  hoim 
then  next  following,  and  until  he  the  said  defendant  aAerwards,  to  wit,  on,  &e. 
to  wit,  at,  dc^c.  (venue)  aforesaid,  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  caused  and  procured  the  said  plaintiff  to 
be  carried  and  conveyed  in  custody  before  the  said  £.  F.  so  being  such  justice 
as  aforesaid,  (if  the  plaintiff  was  committed  for  further  examinatioth  then  ituerl 
[  *610  ]  this  averment  between  brackets)  [and  ^to  be  committed  by  the  said  justice  for  a 
further  examination,  to  a  certain  gaol  or  prison  of  our  said  lord  the  king,  called 
■         and  there,  to  wit,  in  the  said  gaol  or  prison,  die  said  defendant  then  and 
there  falsely  and  maliciously,  and  without  any  reasonable  or  probable  causa 
whatsoever,  caused  and  procured  the  said  plaintiff  to  be  imprisoned,  and  to  be 

kept  and  detained  in  prison  for  a  long  space  of  time,  to  wit,  for  the  space  of 

then  next  following,  and  until  he  the  said  defendant,  afterwards,  to  wit,  on, 
&c.  falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  caused  and  procured  the  said  plaintiff  to  be  carried  and  cooveyed 
in  custody  before  one  G.  H.  then  and  there  being  a  certain  other  justice  of  our 
said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king,  and  to 
hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted in  the  same  county  of ]  to  be  examined  before  the  said  justice, 

touching  and  concerning  the  said  supposed  crime.  T^'hich  said  [tast-mentioo- 
ed  J  justice  having  heard  and  considered  all  (hat  the  said  defendant  could  say  or 
allege  against  the  said  plaintiff  touching  and  concerning  the  said  supposed  of- 
fence then  and  there,  to  wit,  on  the  day  nnd  year  last  aforesaid,  at,  &c.  {venue) 
aforesaid,  adjudged  and  determined  that  the  said  plaintiff  was  not  guilty  of  the 
said  supposed  offence,  and  then  and  there  caused  the  said  plaintiff  to  be  dis- 
charged out  of  custody,  fully  acquitted  and  discharged ^,c)  of  the  said  supposed 

(a)  Ante,  60^  n.  cbar|;«  of  felonvi  of  which  the  magistrmte  dischaw- 

(6)  The  imprisoninffnt  being  one  of  the  daina-  es  him,  and  tor  which  no  indictment  it  afterwaru 

gea,  in  respect  4*  which  the  action  is  sustainable,  preferred  ;  if  it  were  otherwise,  as  the  party  accos- 

should  be  stated,  if  the  fact,  see  ante,  606,  note,  ed  has  no  mode  of  forcing  the  prosecutor  to  prvftr 

Thouflh,  indeed,  it  would  suffice  to  sustain  the  ac-  a  bill,  he  would  be  without  redress,  and  see  S  E^ 

tion  that  plainiilfwas  injured  in  his  reputation,  or  Rep.  165.    In  a  precedent  settled  by  an  eminent 

had  been  put  to  expense.  Pleader,  the  following  all<'gation  was  inscrlcd  is- 

(C)  The  declaration  must  show  that  the  former  stead  of  what  is  above,  between  the  brackets,  ts 

prosecution  was  at  an  end,  though  the  omission  follows :  "  and  thereupon  the  »aid  defendant  noC 

will  be  aided  by  verdict,  seo  the  cases,  ante,  60S,  having  any  ground  or  evidence  to  tupport  the 

note ;  and   1  Stra.  114. — Com.  Dig.  Action  on  the  said  false  and  malicious  charge,  then  and  /Am, 

Case  for  Conspiracy,  C.  5.— Bac.  Ab.  Action  on  to  wit^  on,  ^c.  afotesaid,  neglected  to  bring  the 

Case,  H.    In  S  T.  R.  331,  Butler,  J.  observed,  same  on  to  a  hearing  or  trials  and  he  the  said 

that  ^  the  words  *  released  and  discharged  from  the  plaintiff"  being  innocent  qf  the  said  supposed  ^- 

said  imprisonment'  are  not  sufficient,  ihcy  not  be-  fence,  was  then  and  there  duly  ducharred  oui  ef 

ing  equal  to  the  word  acquitted,  which  has  a  defi-  the  said  custody,  fulltf  acquiued  and  &chargei 

nite  meaning,  namely,  by  a  ju.-y  on  the  trial,  and  (fthe  said  supposed  offenceJ"    Cai^e  may  besi^ 

that  it  must  be  shown  upon  the  face  of  the  decla-  ported  against  a  person  for  maliciously  obtaining 

ration,  that  the    original    prosecution  was  at  an  a  search  warrant,  though  no  goods  were  founcLaM 

end.      But  it  must  not  be  inferred  from  this  ob-  though  consequently  no  prosecution  conld  be  insti* 

■ervation,that  no  action  can  be  supported  by  a  per-  tuted,  see  Bootc  ».  Cooper  and  another,  1  T.  B. 

Bon  who  was  taken  before  a  magistrate  upon  a  635.--3  Esp.  Rep.  144,  l47.~Rol.  Ab.  Adioo  «r 


FOR  TORTS  TO  THE  PERSON.  610 

offence ;  and  the  said  defendant  hath  not  further  prosecuted  his  said  complaint,  '<>>  uaU" 
but  Jiath  deserted  and  abandoned  the  same,  and  the  said  complaint  and  prose-  sscuTioirt. 
cution  is  wholly  ended  and  determined,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add 
ihefoUofting  county  and  ai  aU  events  the  eiatemeni  ofdamaget^  poaU  611.] 

And  whereas  also  the  said  defendant,  further  contriving  and  maliciously  and  ^'^^/L^ 
wickedly  intending  as  aforesaid,  heretofore,  to  wit,  on,  &c .  at,  &c.  (venue) 
aforesaid,  falsely  *and  maliciously,  and  without  any  reasonable  or  probable  [  *611  1 
cause  whatsoever,  charged  the  said  plaintiff  with  having  committed  a  certain 
offence  punishable  by  law,  to  wit,  felony(e)  ;  and  upon  such  last-mentioned 
charge,  he  the  said  defendant,  then  and  there,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at,  &c.  {venue)  falsely  and  malicioq^ly  caused  and  procured  the 
said  plaintiff  to  be  arrested  by  his  body,  and  to  be  imprisoned,  and  to  be  kept 

and  detained  in  prison  for  a  long  space  of  time,  to  wit,  for  the  space  of , 

then  next  following,  and  at  the  expiration  of  which  said  time,  he  the  said  plain- 
tiff was  duly  discharged  and  fully  acquitted  of  the  said  last-mentioned  offence, 
to  wit,  at,  &c.  (venue)  aforesaid(/).  By  means  of  which  said  several  premi- 
ses(g),  he  the  said  plaintiff  hath  been,  and  is  greatly  injured  in  his  said  credit  and  Damair*  ap- 
reputation,  and  brought  mto  puoiic  scandal,  infamy,  and  disgrace  with  and  CJ^coumt. 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  kingdom, 
and  divers  of  those  neighbors  and  subjects,  to  whom  his  innocence  in  the  pre- 
mises was  unknown,  have,  on  occasion  of  the  premises,  suspected  and  believ- 
ed, and  still  do  suspect  and  believe,  that  the  said  plaintiff  hath  been,  and  is 
guilty  of  [felony]  ;  and  also  the  said  plaintiff  hath,  by  means  of  the  premises, 
suffered  great  anxiety  and  pain  of  body  and  mind,  and  hath  been  forced  and 
obliged  to  lay  out  and  expend,  and  hath  laid  out  and  expended,  divers  large 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £ — (h)  in  and  about  the  procuring  his  discharge  from  the  said  impri- 
sonment, and  defending  of  himself  in  the  premises,  and  the  manifestation  of  his 
innocence  in  that  behalf,  and  hath  been  greatly  hindered  and  prevented,  by  rea- 
son of  the  premises,  from  following  and  transacting  his  lawful  and  necessary 

affairs  and  business  for  a  long  time,  to  wit,  for  the  space  of and  also,  by 

reason  and  means  of  the  said  premises,  the  said  plaintiff  *hath  been,  and  is,  [  «612  1 
otherwise  greatly  injured  in  his  credit  and  circumstances,  to  wit,  at^dirc.  (venue)  ^ 

aforesaid. — [Conclude  as  anle^  596.] 

Case,  P.  and  in  Bac.  Ab.  Action  on  th«  Case,  H.  cannot  be  treatod  as  libelloue.  I  Saund.  152,  n.  1 ; 

it  is  said,  that  action  lies  whether  the  prosecutor  but  if  the  defendant,  at  any  otner  time,  accuse  the 

proceed  so  far  as  actual!/  to  exhibit  an  indictment  plaintiff  of  the  felony,  counts  may  be  here  added 

or  not.  for  the  words,  1  Saund.  138. 

(d)  This  count,  in  respect  of  its  generality,  is  (^)  We  have  already  seen  that  the  damage  mar 

frequently  adopted  as  a  second  count,  sec  Rol.  Ab.  be  tmpritonmenL  gcandcUjOr  expense^  ante.  60S,  7, 

tH.  Action  sur  Ca$t^  Q.  pi.  6.  It  may  be  question-  note  \  these,  and  any  other  particular   damage, 

able,  however,  whether  it  would  be  sufficient  upon  should  be  circumstantially  stated,  or  such  as  are 

demurrer.    See  5  B.  &  A.  634.— I  D.  Sl  R.  266,  not  necessarily  incidental  to  the  premises  will  not 

S.  C.     It  has  been  held  good  after  verdict,  id.—  be  admissible  m  evidence,  ante,  604  n.    The  plain- 

Cro.  Eliz.  724.---See  2  B.  K  Ores.  283. — 6  M.  &  tiff  cannot  recover  damages  for  any  imprisonment 

8.  ^.    See  form,  post,  616,  and  1  D.  &  R.  97.-2  after  the  gaol  delivery,  for  it  was  his  own  fault  to 

Chit.  Rop.  304.  lay  in  prison,  after  that  time,  Bro.  Damages,  pi.  1 16. 

ie)  That  this  is  sufficient,  see  2  B.  &  C .  283.—  — Sayer,  Damages,  87. 

1.  &  8.29.  (A)  As  to  what  costs,  see  1  Campb.  151,2. — 

(/ )  The  accusation  of  felony  before  the  niagis-  Ante,  605,  note.    Plaintiff  is  not  entitled  to  costs 

(rate,  or  in  any  other  course  of  legal  proceeding,  as  between  attorney  and  client,  ante,  318,  note. 
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rom  MALI-  For  that  whereas  the  said  plaiDtiff  now  is,  aod  from  the  time  of  hi«  nativify 
sBcuTxoifi.  hitherto  hath  been,  a  good,  quiet,  honest,  and  peaceable  subject  of  this  realm. 
For  mail-  and  never  hath  been  guilty,  or  suspected  to  have  been  guilty,  of  any  breach  of 
hiSdnff  iitl-  the  peace,  or  of  any  other  crime  whatsoever,  yet  the  said  defendant,  well  koow- 
^eiu:«ia the  '^^  ^^^  premises,  but  contriving  and  maliciously  intending  wrongfully  and  an- 
Quarter  justly  to  hurt,  injure,  and  prejudice  the  said  plaintiff  in  this  respect,  and  to 
against  cause  him  to  undergo  the  pains  and  penalties,  by  the  laws  and  Statutes  of  this 
^^^^  *°  realm  provided  against  persons  gjiilty  of  a  breach  of  the  peace  of  our  said  lord 
<l^<:°^^^  the  king,  and  to  cause  him  to  be  put  to  great  trouble  and  expense,  in  procuring 
was  arrest-  bail  for  his  personal  appearance  at  the  general  Quarter  Sessions  of  the  peace 
rantof  Uie  ^  he  held  for  the  said  county  of  Middlesex,  at  the  sessions^house  on  Clerkenwell 
obr'edto"^  Green,  in  the  said  county,  or  if  he  could  not  procure  such  bail,  to  cause  him  to 
find  sureties,  be  imprisoned,  and  to  be  kept  and  detained  in  prison,  until  the  general  Quarter 
intoarecog-  Sessions  of  the  peace  of  our  said  lord  the  king,  holden  in  and  for  the  said 
aroeuTat^a  <^ounty  of  Middlesex,  at  the  sessions-house  for  the  said  county,  on,  &c.  before 
^^^?  ^d  '  ^*  ^*  ^^^'  ^^^  other  justices  assigned  to  keep  the  peace  in  and  for  the  said 
appear,  but  county,  and  also  to  hear  and  determine  divers  felonies  and  misdemeanors  com- 
ceeded  ^^^  mitted  in  the  said  county,  falsely  and  maliciously,  and  without  any  reasonable 
d^c^^ffed^  or  probable  cause  whatsoever,  in  his  own  proper  person,  came  before  the  said 
(«>  justices,  and  then  and  there  being  duly  sworn  before  the  said  justices  on  the  Holy 

Evangelists,  exhibited  to  the  said  justices  certain  false,  feigned,  and  malicious 
articles  of  the  peace  against  the  said  plaiutiff,  by  the  name  and  description  of, 
610C,  under  color  and  pretence  of  fear  of  bodily  harm  to  be  done  unto  the  said 
defendant  by  the  said  plaintiff;  by  which  said  articles,  the  said  defendant  charg- 
ed the  said  plaintiff,  that  on,  6lc, — [Set  out  the  articles  or  the  substance  ofihem 
to  the  end.]  *And  the  said  plaintiff  saith^  UuU  upon  such  charge  and  exhibiting 
of  such  articles,  the  said  defendant  then  and  there,  for  the  said  supposed  breach- 
es of  the  peace,  falsely  and  maliciously,  and  without  any  reasonable  or  pro- 
bable cause,  caused  and  procured  D.  W.  and  I.  G.  esquires,  two  of  the  said  jus- 
tices, to  issue  out  their  warrant  under  their  hands,  in  open  session  aforesaid,  direct- 
ed to  all  constables,  headboroughs,  &c.  {according  to  the  direction)  and  strictly 
charged  and  commanded  that  they  or  some  or  one  of  them,  should,  on  sight 
thereof,  take  and  bring  the  said  plaintiff,  by  the  name  and  description  of,  Slc  (<u 
•  ill  warrant)  before  them,  and  others  his  majesty's  justices,  assigned  to  keep 

^the  peace  in  the  county  aforesaid,  and  also  to  hear  and  determine  felonies  and 
misdemeanors  committed  in  the  said  county,  at  the  then  sessions  of  the  peace, 
holden  at  the  sessions-house  in  and  for  the  said  county,  (if  the  court  should  then 
be  sitting)  to  answer  to  the  said  articles  of  the  peace  so  exhibited  and  filed  against 
him  by  the  said  defendant  as  aforesaid,  for.fear  of  bodily  harm  ;  and  if  the  court 
should  not  be  sitting  at  the  time  of  such  taking,  then,  that  they  or  eome  one  of 
them  should  forthwith,  aAerwards,  bring  the  said  plaintiff  before  them  or  some 
other  of  his  majesty's  justices  of  the  peace  for  the  same  county,  to  find  suffi- 
cient sureties,  personally  to  appear  at  the  then  session  to  answer  the  same  ar- 
ticles, and  all  such  other  matters  as  on  his  majesty's  behalf  should  there  be  ob- 
jected ;  and  if  he  could  nut  be  taken  during  the  sessions,  then,  that  they  should 

(t)  See  the  notes  to  the  form,  ante,  606, 607. 
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bring  him  before  ikesOj  or  sooie  other  of  his  majesty's  justices  of  the  peace  for  the   '^^  ^^^^ 
said  county,  as  speedily  afler  as  might  be^  to  liod  such  sureties,  personally  to   sbcutiomi. 
answer  as  aforesaid,  and  further  to  be  dealt  with  according  to  the  law.     And  the 
said  defendant  afterwards,  to  wit,  on,  &c.  at  Clerkenwell,  in  the  said  county, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause,  caused 
the  said  plaintiff  to  be  taken  into  custody,  by  virtue  of  the  said  warrant,  and 
then  and  there  to  be  brought  before  one  J.  F.  esq.  then  and  still  being  one  of 
the  justices  assigned  to  keep  the  peace  in  and  for  the  said  county,  and  to  hear 
and  determine  divers  felonies  and  trespasses  in  the  said  county  committed,  and 
to  be  by  the  same  justice  then  and  there  obliged  to  find  sureties,  and  with  such 
sureties  then  and  there  to  enter  into  a  recognizance  to  our  said  lord  the  king, 
before  the  said  justice,  for  his  the  said  plaintiff's  personal  appearance  at  the 
then  next  general  Quarter  Sessions  of  the  peace  to  be  held  for  the  said  county, 
at  the  sessions-house  on  Clerkenwell  Green  as  aforesaid,  there  to  answer  the 
said  articles  of  the  peace  so  exhibited  and  filed  against  him  by  the  said  defen- 
dant as  aforesaid,  for  fear  of  bodily  barm.     By  reason  whereof  the  said  plain- 
tifiT  afterwards,  to  wit,  at  the  next  general  Quarter  Sessions  of  the  peace  of  our 
said  lord  the  king,  holden,  by  adjournment,  in  and  for  the  said  county  of  Mid- 
dlesex, on,  6[0C.  at  the  sessions-house  on  Clerkenwell  Green  aforesaid,  before 
W«  M.  esq.  and  other  justices  assigned,  &c.  did  personally  appear  pursuant  to 
the  said  recognizance,  and  the  said  defendant  did  not  at  the  said  last-mentioned 
sessions,  nor  was  any  bill  of  indictment  preferred,  either  at  the  said  last-men- 
tioned session,  or  at  any  future  or  subsequent  session,  nor  hath  any  other  pro- 
secution been  commenced  against  the  said  plaintifi*  for    the  said   supposed 
breaches  of  the  peace,  in  the  said  articles  mentioned,  whereupon  the   said 
plaiotifi*  was  then  and  there  discharged  by  the  said  court  of  session  from  the 
said  recognizance,  and   also  from  the  said  articles  ;  by  reason  of  which  said 
premises,  the  said  plaintifi*  was  forced  and  obliged  to  undergo,  and  did  neces- 
sarily undergo,  great  fatigue  of  body  and  anxiety  of  mind,  and  did  incur  great 
expense,  amounting,  to  wit,  to  the  sum  of  ^£50,  in  and  about  then  defending 
of  himself  in  the  premises,  and  in  and  about  the  procuring  sureties  to  enter  into 
the  said  recognizance,  and  in  and  about  the  appearing  at  the  general  Quarter 
Sessions  of  the  peace,  and  the  manifestation  of  his  innocence  in  the  premises, 
to  wit,  at,  &c«  (jjenue)  aforesaid. 

For  that  whereas  the  said  defendant,  contriving  and  maliciously  intending  to  ^.^  °»ii* 
injure  the  said  plaintiff  in  bis  good  name,  fame,  and  credit,  and  to  bring  him  into  curium  a 
public  scandal,  infamy,  and  disgrace,  and  to  vex,  harass,  and  injure  the  said  ^t^and*^ 
plaintiff  heretofore,  to  wit,  on,  d&c.  at,  &c.  (vmue)  went  and  appeared  before  *^^%, 
one  H.  M.  esq.  then  and  there  being  one  of  the  justices  of  our  lord  the  now  king,  house  to  b« 
assigned  to  keep  the  peace  of  our  said  lord  the  kmg,  in  and  for  the  county  of  stolen  goods 
M.  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde-  ^^^' 
meanors,  committed  in  the  said  county,  and  then  and  there  falsely  and  malicious- 
ly, and  without  any  reasonable  or  probable  cause  whatsoever,  made  a  com- 

{k)  An  action  on  the  case  lies  for  maliciously    found,  1  T.  R.  635,  n.— 1  D,  Sl  R,  97.— >2  ^Chilt 
obtaining  and  executing  a  warrant  to  search  a    Hep.  904. 
house  for  smuggied  goods,  where  none  saoh  are 
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roK  MALI*  plaint  before  the  said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  as  follows, 
«scuTioiif.  that  is  to  say,  that  there  had  been  lately  feloniously  stolen,  taken,  and  carried 
away,  in  the  said  county,  nine  paper  patterns,  the  goods  and  chattels  of  the  said 
defendant,  and  that  the  said  defendant  had  cause  to  suspect  and  believe,  and  did 
suspect  and  believe  that  the  said  goods  and  chattels,  or  some  part  thereof,  were 
then  knowingly  concealed  in  the  house  or  apartments  of  a  man  named  L.  (mean- 
ing the  said  plaintiff)  situated  at,  &c« ;  and  upon  such  complaint  he  the  said  de- 
fendant falsely  and  maliciously,  and  without  any  reasonable  or  probable  cauae 
whatsoever,  caused  and  procured  the  said   H.  M.  esq.  so  being  such  justice  as 
aforesaid,  to  make  and  grant  his  certain  warrant  under  his  hand  and  seal,  bearing 
date  the  day  and  year  aforesaid,  and  directed  to  all  constables,  and  others  his 
majesty's  officers  of  the  peace  for  the  said  county,  whom  it  might  concern,  where- 
by, after  reciting  that  complaint,  upon  oath  had  been  made  that  day  unto  him  the 
said  H.  M.  by  the  said  defendant,  that  there  had  been  then  lately  feloniously 
stolen,  taken,  and  carried  away,  in  the  said  county,  nine  paper  patterns,  the 
goods  and  chattels  of  the  said  defendant,  and  that  there  was  just  cause  to  sos- 
pect  the  said  stolen  goods  were  then  knowingly  concealed  in  the  house  or  apart- 
ments of  a  man  named  L.  (meaning  the  said  plaintiff)  at,  d&c.  the  said  H.  M. 
required  such  officers  and  constables,  to  whom  the  said  warrant  was  directed  as 
aforesaid,  forthwith  to  make  diligent  search  in  the  day  time  in  the  said  house 
or  apartments  for  the  said  stolen  goods,  and  if  they  should  find  the  same  or  any 
part  thereof,  that  they  should  then  secure  the  said  stolen  goods,  and  bring  the 
person  or  persons,  in  whose  custody  they  should  find  the  same,  before  the  said 
H.  M.  or  some  other  of  his  majesty's  justices  of  the  peace  fcT  the  said  coun- 
ty, to  be  examined  and  dealt  with  according  to  law.     By  virtue  and  under  color 
of  which  said  warrant,  and  by  pretext  of  the  execution  thereof,  the  said  defend- 
ant, together  with  one  W.  B.  then  being  one  of  his  majesty's  officers  of  the  peace 
for  the  said  county,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  without 
any  reasonable  or  probable  cause  whatever,  and  without  the  leave  or  license, 
and  against  the  will  of  the  said   plaintiff,  entered   the  dwelling-house  of  the 
said  plaintiff,  situated  at,  &c.  and  continued  therein  for  a  long  space  of  time, 
to  wit,  for  the  space  of  [two]  hours,  and  during  that  time  then  and  there  search- 
ed and  ransacked  the  said  dwelling-house,  and  the  rooms  and  apartments  there- 
of, and  also  the  closets,  drawers,  desks,  and  boxes  of  the  said  plaintiff  and  hia 
family  in  the  said  dwelling-house,  and  flung,  tossed,  and  tumbled  about  the 
books,    paper,  furniture,  and  wearing  apparel  therein,  and  other  th^contenta 
thereof,  and  thereby  during  that  time  then  and  there  disturbed  and  disquieted  the 
said  plaintiff  in  the  possession  of  his  said  dwelling-house  ;  and  the  said  plaintiff 
in  fact  saith,  that  neither  the  nine  paper  patterns,  nor  any  goods  or  chattels  of 
the  said  defendant,  feloniously  stolen,  were  found  in  the  said  dwelling-house, 
upon  such  search  as  aforesaid,  or  otherwise,  nor  were  there  any  such  goods  and 
chattels  therein  before,  at  the  time  of  the  said  complaint,  or  at  any  other  time 
whatever,  nor  had  the  said  defendant  any  reasonable  or  probable  cause  what- 
ever for  making  the  said  complaint,  or  causing  the  said  warrant  to  be  issued  or 
executed  as  aforesaid  ;  and  the  said  plaintiff  saith,  that  the  said  defendant  did 
not  further  prosecute  his  said  complaint,  but  deserted  and  abandoned  the  same, 
and  the  said  complaint  wholly  ended  and  determined,  to  wit,  at,  dsrC.  (renter) 
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aforeseid.     And  whereas  alao  the  said  defendant,  further  contriving  and  intend-  'o>  ^^^x-'- 

,  CIOUS  FMO- 

iDg  as  aforesaid  heretofore,  to  wit,  on,  dtc.  aforesaid,  at,  &c.  {venue)  aforesaid,  sBcnTioiii. 
vent  and  appeared  before  the  said  H*  M.  esq.  so  being  such  justice  as  afore- 
said, and  then  and  there  falsel/  and  maliciously,  and  without  any  reasonable  or 
pro'Nible  cause,  before  the  said  H.  M.  esq.  ao  being  such  justice  as  aforesaid, 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  charged  the  said  plain- 
tiff with  knowingly  concealing  in  his  house,  or  apartments,  nine  paper  patterns, 
the  goods  and  chattels  of  the  said  defendant,  the  same  having  been,  as  the  said 
defendant  then  and  there  alleged,  before  then  feloniously  stolen,  taken,  and  car- 
ried away,  the  said  defendant  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause  whatsoever  caused  the  said  H.  M.  esq.  so  being  such 
justice  aforesaid,  to  make  and  grant  his  certain  warrant,  under  his  hand  and 
seal,  for  the  searching  of  the  said  house  or  apartments  of  the  said  plaintiff,  in 
order  to  find  the  nine  paper  patterns  so  alleged  to  have  been  feloniously  stolen* 
By  virtue  and  under  color  of  which  said  last-mentioned  warrant,  and  by  pretext 
of  the  execution  thereof,  the  said  defendant,  together  with  one  W.  B.  then  being 
one  of  his  majesty's  officers  of  the  peace  for  the  said  county,  afterwards,  to  wit* 
on  the  day  and  year  aforesaid,  without  any  reasonable  or  probable  cause  what- 
ever, and  without  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff^ 
entered  the  dwelling-house  of  the  said  plaintiff,  situated,  &c.  aforesaid,  and  con<% 
tinned  therein  for  a  long  space  of  time,  to  wit,  for  the  space  of  [two]  hours^ 
and  during  that  time  then  and  there  searched  and  ransacked  the  said  dwelling-  * 

house,  and  the  rooms  and  apartments  thereof,  and  also  the  closets,  drawers, 
desks,  and  boxes  of  the  said  plaintiff  and  his  family,  in  the  said  dwelling-house, 
and  flung,  tossed,  and  tumbled  about  the  books,  paper,  furniture,  and  wearing 
apparel  therein,  and  other  the  contents  thereof,  and  also  during  all  that  time 
then  and  there  disturbed  and  disquieted  the  said  plaintiff  in  the  possession  of 
the  said  dwelling-house ;  and  the  said  plaintiff  in  fact  saith,  that  neither  the  said 
nine  paper  patterns,  nor  any  goods  or  chattels  of  the  said  defendant,  or  of  any 
other  person  which  had  been  feloniously  stolen,  were  found  in  the  said  dwelling- 
house,  upon  such  search  as  aforesaid,  or  otherwise,  nor  were  there  any  such 
goods  and  chattels  therein,  before  or  at  the  time  of  the  said  complaint,  or  any 
time  whatever,  nor  had  the  said  defendant  any  reasonable  or  probable  cause  for 
making  the  said  last-mentioned  charge,  or  causing  the  said  warrant  to  be  issued 
or  executed  as  aforesaid ;  and  the  said  plaintiff  saith,  that  the  said  defendant 
did  not  further  prosecute  his  said  charge,  but  deserted  and  abandoned  the  same, 
and  the  said  complaint  has  wholly  ended  and  determined,  to  wit,  at,  &>c.  {venue) 
aforesaid.  By  means  of  which  said  several  premises,  he  the  said  plaintiff  has 
been,  and  is  greatly  injured  in  his  said  credit  and  reputation,  and  brought  into 
public  scandal,  infamy,  and  disgrace,  with  and  amongst  his  neighbors,  and  other 
good  and  worthy  subjects  of  this  kingdom,  and  divers  of  those  neighbors  and 
subjects,  to  whom  bis  innocence  in  the  premises  was  unknown,  have,  on  occa- 
sion of  the  premises,  suspected  and  believed,  and  still  do  suspect  and  believe 
that  the  said  plaintiff  hath  been,  and  is  guilty  of  the  said  offence  by  the  said  de- 
fendant imputed  to  his  charge,  and  also  the  said  plaintiff  hath,  by  means  of  the 
premises,  suffered  great  anxiety  and  pain  of  body  and  mind,  and  hath  been 
otherwise  greatly  injured  in  his  character,  credit,  reputation,  and  circumstances, 
to  wit,  at,  &c.  {venue)  aforesaid. 
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roK  MALI-  [Inducemmi  of  good  character^  ^e.  and  thai  pImnHff  had  not  been  g^Mg 
•KcuTiozri.  of  perjury^  and  of  defendanfi  maUciotti  hUeniion^  aimiiar  to  the  prteedent^  an* 
For  mail-      te,  606,  7,  to  the  aeteriskt  and  then  proceed  as  follows :] — ^To  wif,  oo  the  — ^x- 

cution^in*'*"  day  of in  the year  of  the  reign  of  our  lord  the  now  king,  at  the  go- 

oran'fn^t-  ^^^^  Session  (m)  of  oyer  and  terminer  of  our  said  lord  the  king,  holden  in  and 
mentibr       for  the  county  of  ■         at  the  sessions  house  for  the  said  county,  before  £.  F., 
moyeZinto    Cr.  H.,  I.  E.  and  L.  M.  esquire8(n),  and  others  their  fellows,  justicea  of  our 
^Uormi,    ^^  ^^^^  ^^^  l^i^g,  assigned  to  hear  and  determine  diyers  felonies,  trespasses, 
upon  whi^  and  other  misdemeanors  committed  ^within  the  said  county,  the  defendant 

the  plautiff 

was  acqait-  falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause  whatso- 
r  *613  1  ^^^^^  indicted{o)t  and  caused  and  procured  to  be  indicted,  the  said  piaintiflT,  by 

the  name  of  A.  B.  late  of  the  parish  of in  the  county  of for  that,  &c.— 

Inhere  state  the  substance  or  material  parts  of  the  indietmeni,  and  then  proceed 
Removal  by  as  foUows  .'I — which  said  indictment,  our  said  lord  the  king  afterwards,  for  cer- 
(p).  tain  reasons  caused  to  be  brought  before  him,  to  be  determined  according  to 

the  law  and  custom  of  England.     And  the  said  plaintiff  further  says,  that  the 
Trial  and     said  defendant  afterwards,  falsely  and  maliciou8]y(g),  and  without  any  reasona- 
*^^'    '     ble  or  probable  cause  prosecuted,  and  caused  to  be  prosecuted,  the  said  indict- 
ment against  the  plaintiff,  until  the  said  plaintiff  afterwards,  to  wit,  at  the  siHings 

*at  nisi  prius{r)i  holden  on next  after  the  end  of  the  term  of ^^tii  the 

{s)  year  of  the  reign  of  our  said  lord  the  now  kingx,  before  Charles  Lord 

Tenterden,  chief  justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  before 
the  king  himself,  John  Henry  Abbott,  esquire,  being  associated  unt<f  the  said 
chief  justice,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, was  in  due  manner,  and  by  due  course  of  law,  acquitted  of  the  said  pre- 
mises in  the  said  indictment,  charged  upon  him  by  a  jury  of  the  said  county  of 


(/)  Seo  the  various  forms  in  8  Wentw.  Index,  zv.  cognisable  at  both  eeesions,  see  S  D.  8l  R. 
to  xxi.    Heme,  88. — Morg.  410,  359 — Plead.  A.  B.  &  A.  485.    AAer  verdict  it  is  no  objection  to 
222;  and  the  notes  to  the  precedent,  ante,  607.  the  description  of  the  court  in  which  the  indidmeDt 
See  a  precedent  for  maliciously  indicting  plaintiff's  was  found,  that  the  names  of  the  justices  before 
wife  at  Hick's  Hall,  where  sne  was  acquitted,  S  whom  the  session  of  oyer  and  termmer  is  held  are 
Rich.  G.  P.  158.    And  see  a  precedent  where  the  not  set  out,  1  D.  4c  R.'S66.— ^  B.  ft  A.  SS4^  S.  C 
bill  was  returned   not  found,  6  Taunt.   187. — 1  What  are  not  variances,  see  Cro.  Jac.  91. — Telv. 
Marsh.  13.>>8  Wentw.  844.    The  proceedings  in  46. — 9  East,  157.    It  should  appear  bj  the  deela* 
the  original  prosecution  are  to  be  oescribed  as  in  ration  that  the  court  before  which  the  charge  w«s 
the  record  of  acquittal,  a  copy  of  which  must  bo  preferred,  had  authority  to  determine  it.  Id.  ibid, 
produced  on  the  trial  of  the  action,  if  the  former  (»)  The  allegaliu.i  of  the  appointment  of  ih« 
prosecution  were  for  a  felony,  but  not  when  it  was  justices  by  letters  patent  is  unnecessary,  and  is 
Ibr  a  misdemeanor,  1  Bl.  Rep.  S85.    1  T.  R.  518.  better  omitted,  S  Rich.  G.  P.  15a. 
Therefore,  if  the  court  will  not  in  the  former  case  (o)  This  is  the  usual  allegation,  S  Burr.  993. 
grant  a  copy  of  the  record,  no  action  for  a  malicious  Where  the  jury  have  thrown  out  the  bill,  the  dee- 
prosecution  can  be  supported.    1  Chit.  Grim.  Law,  laration  ^ould  describe  the  procecution  as  "  a  bill,* 
S85,  &c.  In  10  B.  &  Ures.  70,  it  was  made  a  ques-  and  not  as  **  an  indictment,"  1  Salk.  S76.-— Com. 
tion,  but  not  decided,  whether  a  person  acquitted  Dig.  Indictment,  B.— 4  Wentw.  346.-6  TanaL 
of  felony  has  a  right  to  have  a  copy  of  the  record  187. 

of  his  acquittal.  This  action  is  supportable,  though  (p)  If  (here  was  no  removal,  tee  S  Rich.  C.  P. 

the  indictment  was  bad,  6  B.  &  A.  684.— 1  D.  &  159. 

R.  97,  S.  C.^-4  T.  R.  4S7.     See  the  rcouisites  ne-  (q)  Malice  must  be  proved,  9  Eatt,S61.    Ante, 

eessary  to  sustain  this  action  in  Willes  Rep.  530,  600, 601. 

n.  a.--d  Bla.  Com.  by  Chitty,  126,  notes.    The  (r)  If  stated  that   the   acquittal  was  "in  the 

plaintiff  must  show  express  malice,  or  the  absence  court  of  our  lord  the  king,  before  the  king  himadC 

of  all  probable  cause,  9  East,  861  .—1  Marsh.  12. —  when  it  was  at  nisi  prius,  the  variance  would  be  fa« 

5Taunt.  187,8.  C.~l  Marsh.  220.--See ante,  601  tal.     See  11  East,  508.— 2  Campb.   193,  where 

&  608.  see  the  law  as  to  variances  in  general;  and  see 

(m)  This  statement  is  to  accord  with  the  cap-  9  East,  157.— 1  T.R.  236.-2  B.  &  C.  2. 

tion,  or  style  of  the  particular  sessions,  and  with  («)  This  day  should  correspood  with  the  reeerd 

the  record  of  acquittal.    In  2  Bla.  Rep.  1050,  a  de-  of  acquittal.    When  a  variance  is  f^tal,  and  when 

daration  for  maliciously  indicting  at  the  general  not,  see  4  T.  R.  580^  660.— Willea,  617.— 9  East, 

quarter  aeasions,  instead  of  the  general  seMion,  157. 
was  held  suficieat|  becaote  the  ui<fictment  was 
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Middle<ex7) ;  and  whereupoo,  it  was  aflorwards,  to  mtt  in  [fijleen]  days  from  ^^^  *'^''<~ 
ih»-     ■■    day  of  81.  Martin^  in  Michaelmas   Ternifn)*  in  the   Ist  year  oj  the  sicuTioiif. 
*reign  aforesaid^  ronsiderediw)  and  adjudged  by  the  court  of  our  said  lord  the  ^v^^^^ 
Jbtn^v  before  the  king  himself,  the  same  court  then  and  still  being  holden  at 
Westminster,  in  the  county  of  Middlesex,  that  the  naid  plaintiflT  should  depart 
thence  without  day  in  that  behalf,  and  the  said   plaintiff*  was  ^and  is  dufy  dis- 
charged of  and  from  the  premises  in  the  said  indictment  specified  ;  as  by  the 
record  and  proceedings  thereof,  remaining  in  the  said  court  of  our  said  lord  the 
king  himself,  at  Westminster  aforesaid,  appeari>.     By  means  whereof,  d&c. — 
Instate  the  damage,  as  aniCf  611,  612,  and  any  other  damage^  which  the  plaintiff 
has  sustained,  and  conclude  as  antCf  596.     A  general  count  as  follows  may  be 
added.] 

And  Hhereas  aUo  afterwards,  to  wit,on,d£.c.  &t  a  general  session  of  oyer  and  fo^^'giat- 

terminer  of  our  said  lord  the  king,  holden  in  and  for  the  county  of at  the  >°s  ^^  ><>- 

sessions-house  in  and  for  the  said  county,  before  £.  F.  d&c.  esquires,  (naming  more  thort- 
ihe  justices  as  in  the  caption  of  indictment,)  and  others  their  fellows,  justices  of  ^^'^' 
our  said  lord  the  king,  assigned  to  hear  ond  determine  divers  felonies,  trespass- 
es, and  other  misdemeanors  committed  within  the  said  county,  the  said  defend- 
ant falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause  what- 
soever, indicted,  and  caubed  and  procured  to  be  indicted,  the  said  plaintiff,  for 
[wilful  and  corrupt  perjury]  which,  &c. —  [Proceed,  and  conclude  as  in  the  first 
count'] 

For  that  whereas,  heretofore,  to  wit,  at(jr)  the  general  quarter  sessions  of  the  ^.'^  ^^ 

peace  of  our  lord  the  king,  holden  for  the  county  of at  [the  Guildhall,  in  dieting 

King  Street,  Westminster,]  in  the  said  county,  on,  dec.  in  the year  of  the  Li"iunault[ 

reign  of  our  lord  the  now  king,  before  [W.  M  ,  A.  C,  &c.  esquires,]  and  others  |J^u*|^*^^' 
their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  in  •>on«,  at 
the  county  aforesaid*  and  also  to  hear  and  determine  divers  felonies,  trespasses,  was  aoquit- 
and  other  misdemeanors  committed  in  that  county,  that  session  of  the  peace  ^^^^^' 
was  adjourned  by  the  aforesaid  justices  of  our  said  lord  the  king  above  named, 

and  others  their  fellows  aforesaid,  until  the day  of  the  same  month  of 

at  the  hour  often  in  the  forenoon  of  the  aame  day,  to  be  holden  at  [the  session^ 
house  on  Cleikenwell  Green],  in  and  for  the  said  county.  And  whereaa  also  the 
said  defendant,  contriving  and  maliciously  intending  to  injure  the  said  plaintiff, 
and  to  cause  him  to  be  imprisoned,  and  kept  and  detained  in  prison,  and  to  put 
him  to  great  charges  and  expense  of  his  monies,  and  to  vex,  harass,  oppress, 
impoverish,  and  wholly  ruin  him  the  said  plaintiff,  heretofore,  to  wit,  at  the  same 
session  of  the  peace,  being  holden  by  adjournment  aforesaid,  at  the  aession- 

U)  As  to  tkii  alUgation,  sae  Cro.  Car.  816,816.  to  the  prec«dcnii,  ante,  6CS,  7,  8.    It^ia  not  tuffi- 

—Heme,  89.  cient  to  tupport  the  action,  to  show  (hat  the  dc* 

(H)  Thia  alio  must  agree  with  the  record,  see  4  fendant  was  guilty  of  the  first  assault,  Peake'a 

T.  R.  590,  660.  Rep.  186.    If  the  defendant  caused  the  plaintiff  to 

(|0)  It  is  sufficient  to  state  that  the  plaintiff  was  be  apprehended  btforu  indictment  preferred,  by  a 

acquitted  by  a  jury,  WilleSf  617. — 11  Eati,  618, 14.  justice's  warrant,  tbo  first  count  will  begin  as  ante, 

(z)  That  this  will  suffice,  and  at  all  events  after  607. 
Terdict,  fee  1  D.  &  R.  166.— 6  B.  &  Aid.  684, 8.  C.        {x)  The  caption  of  the  sessions  at  «hich  the  in- 

(y)   See  the  requisiten  necessary  to  sustain  this  dictmenl  was  preferred  muM  be  accurately  stated ; 

ac  tion,  in  Willes*  Rep.  520,  n.  (a) ;  and  in  the  notes  see  anlr,  612,  n. 
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roE  M ALi-  house  aforesaid,  io  and  for  the  said  couotyy  on«  &c.  aforesaid^  before  the  said 
McuT'om.  justices  of  our  said  lord  the  king,  and  others  their  fellows  aforesaid,  he  the  said 
[  «616  ]  defendant  falsely  and  maliciously,  and  *without  any  reasonable  or  probable 
cause  whatsoever,  indicted,  and  caused  and  procured  to  be  indicted(a),  one  L 
H.  and  the  said  plaintiff,  by  the  names  and  additions  of,  d&c.  for  that  [here  UtUe 
the  substance  of^  or  if  the  indUimeni  be  very  sharl^  sei  it  aui]  [the  said  I.  H. 
and  plaintiff,  on,  &c.  in  the  year  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  and  upon  him  the  said  defendant,  in  the 
peace  of  God  and  our  said  lord  the  king  then  and  there  being,  did  make  an  as* 
sault,  and  the  said  defendant  did  then  and  there  beat,  wound,  and  ill  treat,  and 
other  wrongs  to  the  said  defendant  then  and  there  did,  to  the  great  damage  of 
the  said  defendant,  and  against  the  peace  of  our  said  lord  the  king,  his  crowD 
and  dignity  :]  and  the  said  plaintiff  further  says,  that  the  said  defendant  false- 
ly and  maliciously,  and  without  any  reasonable  or  probable   cause  whatsoeTer, 
prosecuted,  and  caused  and  procured  to  be  prosecuted,  the  said  indictment  against 
the  said  I.  H.  and  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  until  the  said  plain- 
tiff aHerwards,  to  wit,  at  the  then  next  general  sessions  of  the  peace  of  our 
said  lord  the  king,  holden  in  and  for  the  said  county  of  Middlesex,  at  the  ses* 
sion-house  for  the  said  county,  on,  d&c.(6)  in  the  year  aforesaid,  before  W. 
M.  ^c.  esquires,  and  others  their  fellows,  justices  of  our  said  lord  the  king,  as- 
signed to  keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanors  committed  in  the 
same  county,  was  in  due  manner,  and  according  to  the  course  of  law,  by  a 
jury  of  the  said  county,  acquitted  (c)  of  the  premises  in  the  said  indictment  chain- 
ed upon  him  the  said  plaintiff  in  manner  aforesaid,  whereupon  it  was  then 
and  there  considered  in  and  by  the  said  court,  that  the  said  plaintiff  of  the  pre- 
mises in  the  said  indictment  specified,  should  be  discharged,  and  should  go  with- 
out day,  as  by  the  record  and  proceedings  thereof,  remaining  in  the  said  conrt, 
DtaafM.    i^eiereoce  being  thereunto  had,  will  more  fully  appear.     By  means  of  vdiich 
[  *616  ]  said  premises,  he  the  said  plaintiff  hath  *been  forced  and  obliged  to  undergo, 
and  hath  undergone,  many  great  troubles  and  labors,  both  of  body  and  mind, 
and  to  lay  out  and  expend  divers  large  sums  of  money,  in  the  whole  amoootiog 
Io  a  large  sum  of  money,  to  wit,  to  the  sum  of  J&-*  in  and  about  the  defending 
himself  in  the  premises,  and  the  manifestation  of  his  innocence  therein,  and 
hath  been  imprisoned,  and  kept  and  detained  in  prison,  for  a  great  length  of 

time,  to  wit,  for  the  space  of days  ;  and  the  said  plaintiff  was  also,  by 

means  of  the  premises,  greatly  hindered  and  prevented  from  transacting  his  ne- 
cessary and  lawful  affairs  and  business,  for  divers  long  spaces  of  time,  and  hath 
been  and  is  otherwise  greatly  injured  and  damnified,  and  very  much  impover- 
ished, to  wit,  at,  d&c.  (rentie)  aforesaid. — [Add  thefoUotring  count.] 

^•^^            And  whereas  also  the  said  defendant,  further  contriving  and  intending  as  afore- 
ing  Ui«        said,  heretofore,  to  wit,  on,  &c.  in  (he year  aforesaid,  at  the  general  qoar- 

Ja)  See  ante,  SIS^  n.  (o).  be  sufficient,  9  East,  157. — Ante,  612,  note. 

6)  It  must  appear  that  the  plaintiff  was  acquit-  (c)  It  is  tntfficicnt  to  say  generally,  tJiat  the 

upoo  the  prosecution  before  the  action  brought ;  plamtifi*  was  acquitted,  and  it  need  not  be  stated 

but  tne  day  of  the  acquittal  is  not  material ;  and  that  he  was  aequieUUus  mde^  or,  de  pr^twii»nif 

tboush  it  vary  from  the  reoord,  the  declaration  will  Telr.  161 . 
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tor  f  6801008  of  the  peace  of  our  said  lord  the  kiog,  holdeo  by  adjournment  on  the  ^^*  ''^I'l- 
day  and  year  last  aforesaidi  at  the  sessions-house  on  Clerkenwell  Greent  in  and  sscuTioxfw. 
for  the  said  county  of  Middlesex,  before  certain  then  justices  of  our  said  lord  ommt,  ia- 
the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  the  said  coun*  and  pro-* 
ty  of  Middlesex,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  ^*|^'t^* 
and  misdemeanors  committed  in  the  same  county,  he  the  said  defendant  ftilse-  particalmrity 
ly,  maliciously,  and  without  any  reasonable  or  probable  cause  whatsoever,  in- 
dicted, and  caused  and  procured  to  be  indicted,  the  said  plaintiflT,  together 
with  the  said  I.  H.  [for  that  the  said  I.  H.  and  A.  B.  on,  &c«  in  the  year 
aforesaid,  with  forcQ  and  arms,  at  &c«  {venue)  in  and  upon  him  the  said  defen- 
dant, in  the  peace  of  God  and  our  said  lord  the  king  then  and  there  being,  did 
make  an  assault,  and  the  said  defendant  then  and  there  did  beat,  wound,  and 
ill  treat,  and  other  wrongs  to  the  said  defendant  then  and  there  did,  to  the  great 
damage  of  the  said  defendant,  and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity(e)]  ;  and  the  said  plaintiff  further  says,  (hat  the  said  de- 
fendant, further  ^contriving  and  intending  as  aforesaid,  falsely  and   malicious-  [  *617  ] 
ly  and  without  any  reasonable  or  probable  cause  whatsoever,  prosecuted,  and 
caused  and  procured  to  be  prosecuted,  the  said  last-mentioned  indictment 
against  the  said  I.  H.  and  plaintiff,  to  wit,  at,  &c.  (vtnue)  aforesaid,  until  the 
said  plaintiff,  aHer wards,  to  wit,  at  the  then  next  general  sessions  of  the  peace 
of  our  k>rd  the  king,  hoiden  in  and  for  the  said  county  of  Middlesex,  at  the 

sessions-house  of  the  said  county,  on,  &c.  in  the year  aforesaid,  before 

certain  then  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of 
our  said  lord  the  king  in  the  county  aforesaid,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  committed  in  the  same  coun- 
ty, was  in  due  manner,  and  according  to  the  due  course  of  law,  by  a  jury  of  the 
said  county,  acquitted  of  the  premises  in  the  said  indictment  charged  upon  the 
said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.  By  means  of  which 
said  last-mentioned  premises,  the  said  plaintiff  hath  been  forced  and  obliged  to 
undergo,  and  hath  undergo  ne,  many  great  hardships,  troubles,  and  labors,  both 
of  body  and  mind,  and  hath  been  forced  and  obliged  to  pay,  lay  out,  -and  expend, 
and  hath  necessarily  paid,  laid  out,  and  expended,  divers  large  sums  of  money, 
amounting  in  the  whole  to  a  kiige  sum  of  money,  to  wit,  the  sum  of  ^—  in  and 
about  the  defending  himself  in  the  said  last  mentioned  premises,  and  the  man- 
ifestation of  his  innocence  therein  ;  and  the  said  plaintiff  hath,  by  means  of  the 
same  premises,  been  greatly  hindered  and  prevented  from  transacting  his  lawful 
affairs  and  business,  for  divers  long  spaces  of  time,  and  hath  been  and  is  other- 
wise veiy  much  injured  and  damnified,  and  greatly  impoverished,  to  wit,  at,  ^c. 
(vemte)  aforesaid  (/),  to  the  damage,  &c. — IConclunon  of  the  declaration  u$ 
ante^  696.] 

For  that  whereas  the  said  plaintiff  before  and  at  the  time  of  suing  forth  the  For  mali- 

commission  of  bankruptcy  hereinafter  *next  mentioned,  had  not  committed  any  t^lnt  a*" 

[  *618  ] 

(d)  S«e  1  D.  &  R.266.— 5B.&  B.  6S4.    Ante,  in  th«  said  first  count  ravntioned,"  or  state  the 

QI4.  charce  shortly,  as  in  the  second  count,  ante,  614. 

(«)Or,  if  for  &  felony,  say,  as  the  fact  maybe,        (/)    If  the  defendant    verbally    slandered  the 

"  for  felony,  (to  wit),  for  feloniously  stealins,  tak-  plaintiff,  independently  of  the  prosecution,  counts 

io(,  and  carrying  away  the  said  goods  and  chattels  for  the  words  when  actionable  may  be  added. 
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roR  MALI-  act  or  acts  of  bankruptcy  whatsoever,  nor  was  in  any  wise  subject  or  liable  to 
sccuTioHi.  have  a  commission  of  bankruptcy  issued  forth  against  him,  but  was  in  great  re- 
^ffcumk^^^u  ^^^^*  reputation,  and  credit,  amongst  all  persons  trading  and  dealing  with  him*  to 
CT  against    wit,  at,  &.C.  (venfu) ;  yet  the  said  defendant  well  knowing  the  premises,  but  false- 
under  which  ^Yj  wickedly,  and  maliciously  contriving  and  intending  to  injure,  aggrieve,  aod 
were^^l     Oppress  the  said  plaintiff,  and  to  bring  him  into  great  disgrace  with  and  amoo^dt 
and  which    all  his  friends,  neighbors,  and  acquaintance,  and  other  good  and  worthy  subjecls 
wards  super- of  this  realm,  and  to  put  hira  the  said  plaintiff  to  great  expense  of  his  roooieflY 
teded(^).     ^^j  falsely  and  maliciously  to  cause  and  procure  the  said  plaintiff  to  be  declar- 
ed and  adjudged  a  bankrupt,  and  to  impoverish  and  wholly  ruin  him,  heretofore* 
to  wit,  on,  &c.  {dale  of  commsnon)  at,  d&c.  {venue)   under  pretence  that  the 
said  plaintiff  was  indebted  to  the  said  defendant  in  the  sum  ot£ —  and  had  be- 
come a  bankrupt  within  the  intent  and  meaning  of  the  Statute  made  and  then 
in  force  concerning  bankrupts,  falsely  and  maliciously,  and  without  any  reasona- 
ble or  probable  cause  whatsoever,  sued  and  prosecuted,  and  procured  to  be 
sued  and  prosecuted (/k),  a  certain  commission  of  bankruptcy  of  our  said   lord 
the  king,  sealed  with  the  seal  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, bearing  date  at  Westminster  the  same  day  and  year  aforesaid,  against  the 
said  plaintiff  directed  to,  6t,c,{i)  whereby  after  reciting  that  our  said  lord   the 
king  had  been  informed  that  the  said  plaintiff,  being  a  trader  according  to  the 
provisions  of  an  act  passed  in  the  6th  year  of  the  reign  of  our  said  lord  the  king, 

intituled,  ^'  An  Act  to  amend  the   Laws  relating  to  Bankrupts,"  about 

since,  had  become  a  bankrupt  within  the  intent  and  meaning  of  the  said  Statute, 
to  the  intent  to  defraud  and  hinder  the  said  defendant,  and  others  his  creditors, 
[  *619  ]  of  their  just  debts  and  duties  to  them  due  and  lowing,  and  our  said  sovereign 
lord  the  king,  minding  the  due  execution  of  the  said  Statute,  upon  trust  of  the 
wisdom,  fidelity,  diligence,  and  provident  circumspection  which  our  said  lord 
the  king  had  conceived  in  the  said  — —  [comvmnonerM*  natnea]  did,  by  his  com- 
mission under  the  great  seal  of  the  United  Kingdom  of  Great  Britain  aod  Ire- 
land, bearing  date,  on,  &c.  at,  &c.  name,  as^gn,  appoint,  constitute,  and  or- 
dain, the  said,  d&c.  [the  commianoners]  his  special  commissioners,  thereby  giving 
full  power  and  authority  to  them,  four  or  three  of  them,  to  proceed  according  to 
the  said  Statute,  and  take  such  order  and  direction  with  the  body  of  the  ^aid 
bankrupt,  as  also  with  all  his  lands,  tenements,  and  hereditaments,  did,  within 
this  realm  and  abroad,  as  well  copy  or  customary,  hold  as  freehold,  which  he 
had  in  his  own  right  before  he  became  a  bankrupt,  as  also  with  all  such  inte- 
rest in  any  such  lands,  tenements,  and  hereditaments,  as  the  said  bankrupt 
might  lawfully  depart  with  all,  and  with  all  his  moneys  fees,  offices,  annuities, 
goods,  chattels,  wares,  merchandizes,  and  debts,  wheresoever  they  might  be 

(g)  See  other  forms  in  8  VVentw.  313. — Morg.  form  of  special  plea  to  an  action  of  this  nature,  stal- 

Prc.  406.— 2  Wils.  145.— 1  Bla.  Rop.  427.    From  ing  the  bankruptcy,  &c.  2  B.  &  C.  908.— 4  D.  St 

2  Wils.  383, 4, 5,  6,  it  seems  that  an  action  is  sus-  R.  579,  8.  C. 

tainablo,  though  the  commission  has  not  been  su-  (A)  It  must  not  be  stated  that  tho  commission 

fierseded,  if  the  party  is  not  liable  to  tho  bankrupt  issued  out  of  the  Court  of  Chancery,  3  Camp.  58. 

awa;  but  see  7  Taunt.  399.     As  to  these  actions  — 1  Taunt.  71.    The  statement  of  the  commtssioQ 

in  general,  see  1  Salk.  14.— 1  B.  &  P.  205. — 1  and  other  proceedings  should  bo  examined  with 

Saund.  238,  9.    It  is  not  necessary  lo  aver  that  the  the  originals. 

nlaintiff  had  not  committed  an  act  of  bankruptcy,  2  (t)  The  names  of  the  commissioners.    See  ibe 

Wils.  145, 147.    As  to  the  evidence,  see  3  Camp,  direction  of  the  commission,  and  csamioe  ihere- 

58,  60.    1  Bam.  &  Adolph.  128.    As  lo  what  con-  with  throughout, 
elusive  proof  of  malice,  see  1  Swaiut.  23.    See  a 
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found  or  known,  and  to  make  sale  thereof,  or  otherwise  order  the  same  for  ''^'^  ^*'^^' 


cioui    pmo- 


satisfaction  and  payment  of  the  creditors  of  the  said  bankrupt,  and  to  do  and  secutiovi. 
execute  all  and  every  thing  and  things  whatsoever,  towards  and  for  all  other 
iotents  and  purposes,  according  to  the  ordinance  and  provision  of  the  said  Sta- 
tute, willing  and  commanding  them,  four  or  three  of  them,  to  proceed  to  the 
execution  and  accomplishment  of  the  same  commission,  according  to  the  true 
intent  and  meaning  of  the  said  Statute,  with  all  diligence  and  effect.  And  such 
proceedings  were  thereupon  had  by  the  said,  &c.  [names  of  commisMioners^  be- 
ing three  of  the  said  commissioners  named  and  authorized  by  the  said  commis* 
sion,  that  aOerwards,  to  wit,  on,  &c.  at,  &c.  (venue)  the  said  plaintiff,  upon  the 
prosecution  of  the  said  defendant,  under  color  and  pretence  of  the  said  commis* 
sion  of  bankruptcy,  was  declared  a  bankrupt,  and  his  goods  and  chattels,  books,' 
and  effects,  were  thereupon  then  and  there  seized  and  taken  from  him ;  and 
the  said  plaintiff  further  says,  that  the  said  commission  of  bankruptcy  afler- 
wards,  to  wit,  on,  &c.  at,  &c.  {venue)  was  duly  superseded!  A;).  And  the  said 
plaintiff  further  says,  that  by  means  of  the  suing  out  and  prosecuting  of  the  said 
commission  of  bankruptcy  by  the  said  defendant  against  the  said  plaintiflT  as 
aforesaid,  and  the  several  proceedings  bad  thereon  before  the  same  could  be 
snperseded  *as  aforesaid,  the  said  plaintiff  was  greatly  injured  in  his  credit  and  [  *620  ] 
reputation  with  and  amongst  all  his  neighbors  and  acquaintance,  and  all  other 
his  majesty's  subjects,  to  whom  he  was  in  any  wise  known,  and  lost  the  use, 
benefit,  and  advantage  of  his  said  goods  and  chattels,  books  and  effects,  so 
seized  and  taken  from  him,  and  the  same  were  sold  and  disposed  of  under  the 
said  commission,  afterwards,  to  wit,  on,  dtc.  at,  dtc.  {venue)  aforesaid,  for 
much  less  than  the  same  were  really  worth,  to  wit,  at  the  value  or  price  of  £ — 
being  £ —  less  than  the  same  were  then  really  worth ;  and  the  said  plaintiff 
hath  also,  by  means  of  the  premises,  been  forced  and  obliged  to  lay  out  and 
expend,  and  hath  necessarily  laid  out  and  expended,  a  large  sum  of  money,  to 
wit,  the  sum  of  ^ — in  and  about  the  applying  for  and  obtaining  a  supersedeas  to 
the  said  commission,  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the 
premises,  wholly  ruined  in  his  circumstances,  to  wit,  at,  &c.  {venue)  aforesaid. 
[Add  a  county  omiiiing  the  staiemeni  of  the  supersedeas,'} 


[Commencement  and  conclusion  ascnte^  596,] — For  that  vvherea8(m)  the  roBuvKLs. 

said  plaintiff  now  is  a  good,  true,  honest,  just,  and  faithful  subject  of  this  realm,  bei/nd^^ 
and  as  such  hath  always  behaved  and  conducted  himself,  and  until  the  cow-  'f^^f-^'i? 

perjury  or 

{k)  Am  to  Uiii  averroeDt,  see  ante,  617,  note.    It  ccnce  of  the  crime  imputed  to  him  by  the  defend*  ?****J.  ■P**^*" 

ii  adTMable  to  add  a  count  omitting  ihe  allecation.  ant,  (Com.  Dig.  Action  for  Defamation,  G.  1.)  but  °^  offence 

(/)  See  the  forms  of  declarations  for  libels,  and  as  these  inducements  are  not  trsiversable,  (see  (')• 

for  words  referred  to,  in  8  Wemw.  Index,  page  iv.  Styles,  1 18.— 11  Price,  235.— 1  Lev.  297.-1  M.  & 

to  xii. — 2  Rich.  C.  P.  162,  and  the  forms,  poet. —  S.  285,)  ihey  may  bo  omitted,  and  the  declaration 

Kitch.  509.— 4  Taunt.  855. — In  the  first  volume  of  mav  commence  with  a  statement  of  defendant's 

this  work,  page  428  to  436,  will  be  found  a  full  trea-  malicious  intention  to  injure  the  plaintiff.    When 

tise  upon  the  mode  of  framing  a  declaration  for  a  the  libel,  or  slander,  does  not  affect  the  plaintiff  in 

libel  or  verbal  slander,  which  supersedes  the  nc-  his  moral  character,  but  merely  imputes  to  him  in- 

cesaity  of  inserting  many  of  the  notes  inserted  in  solvency,  or  incapacity  in  the  way  of  his  trade,  &c. 

former  editions  to  the  following  forms.  this  inducement  of  good  character  is  inapplicable, 

(m)  It  is  usual  to  commeoce  the  declaration,  and  the  declaration  should  commence  with  an  in- 

either  fi>r  a  libel  or  for  worda,  with  an  inducement  duceroent  respecting  the  trade,  kc, 
of  the  pltinttff  *•  good  character,  and  of  his  inno- 
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rott       mitting  of  the  several  grievaiices  by  the  said  defendant  as  hereinafier  mentkNMdf 

was  always  repu(ed,  esteemedi  and  accepted  by  and  amongst  all  his  neig^ibon, 

L   ^^|.  J  and  other  good  *aod  worthy  subjects  of  this  realoit  to  whom  he  was  inaoj  wise 

ducemeni  of  knowD«  to  be  a  person  of  good  name,  famoy  and  credit^  to  wtt«  at«  &c.  (osmie) 

racter.  ^'      C*^)- — ^"^  whereas  also,  the  said  plaintiff  bath  not  ever  been  guilty,  or  until  the 

ten  ^"tive  ^^^^  ^^  '^^  Committing  of  the  said  several  grievances  by  the  said  defendant  aa 

particular      hereinafter  mentioned,  been  suspected(o)  to  have  been  guilty  of  [pefjwry  (p)*] 

^^^^'        or  any  other  such  crime. — By  means  of  which  said  premises,  the  said  plaintiff, 

^ncMuin-    ^^^^i*®  ^b®  committing  of  the  said  several  grievances  by  the  said  defendant  as 

c^l^f good    hereinafter  mentioned,  had  deservedly  obtained  the  good  opinion  and  credit  of 

all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom 

he  was  in  any  wise  known (9),  to  wit,  at,  &c.  (venue)  aforesaid. — [Here  proceed 

to  state  the  inducement^  which  in  a  libel  charging  perjury^  may  he  a$  foUovi9^ 

T  »522  1  tiiutatis  mutandis. — And  whereas  also,  before  *the  committing  of  the  sev«»i 

sptdaluf    grievances  by  the  said  defendant  as  [in  the  first  and  second{s)  counts]  herein- 

that  an  ao-    after  mentioned,  a  certain  action  had  been  depending  in  the  court  of  our  lord 

boen'tried     ^^®  ^^^  king,  before  the  king  himself,  at  Westminster,  in  the  county  of  Middle- 

and  plaintiff*  8ex(0«  wherein  one  £.  F.  was  the  plaintiff,  and  one  6.  H.  was  the  defendant* 

6zainined  as 

a.witDeu      and  which  said  action  had  been  then  lately  tried  at  the  assizes  in  and  for  the 

^'*'*  county  of ,  and  on  such  trial  the  said  plaintiff  had  been,  and  was,  examined 

on  oath,  and  had  given  his  evidence  as  a  witness  for  and  on  the  part  and  behalf 
Oeneral  of  the  said  £.  F.,  to  wit,  at,  &c.  (venue)  aforesaid.] — YA  the  said  defendant, 
d^^^"^'^  well  knowing  the  premises,  but  greatly  envying  the  happy  state  and  condition  of 
niaiicioog      the  said  plaintiff,  and  contriving,  and  wickedly  and  maliciously  (u)  intending  to 


intent. 


(n)  The  venue  is  transitory,  and  the  court  will  taken  place  to  which  the  defendant  alluded,  and  to 

not  change  it,  1  T.  R.  571,  and  647,  unless  the  li-  which  the  innuendoes  must  afterwards  refer.  This 

bel  be  written,  as  well  as  published,  only  in  one  is  fully  explained,  ante,  vol.  i.  p.  ^S9,  and  aothori- 

county,  3  T.  R.  306,  652.— 1  M.  &  P.  188.  ties  there  cited.    So,  if  the  libel  bo  actionable  ooly 

lo)  This  f  eneral  allegation  is  not  material,  1  M.  in  resp«ct  of  its  affecting  the  plaintiff  in  his  offiee, 

&  S.  285.  profession,  trade,  employment,  &c.  an  indooement 

{p)  See  preceding  page,  note  (m).  If  the  elan-  must  be  stated,  showrag  such  office,  &c.  Bat 
der  do  not  amount  to  a  charge  of  any  specific  of>  where  the  libel,  or  words,  admit,  or  import  the  fact 
fence,  such  as  perjury  or  theft,  &c.  the  inducement,  to  exist,  no  inducement  or  sTermenl  oTlhe  fiiela  is 
instead  of  this  word  in  italics,  should  run  thus :  necessary,  id.  In  a  late  case,  a  coont,  after  an  iiH 
*^  Of  the  offencee  and  misconduct  hereinafter  ducemsnt  that  one  J.  P.  had  become  bankrupt,  and 
mentioned  to  have  been  charged  upon  and  tm-  that  plaintiff  was  about  to  prove  a  debt  jusUy  duo 
puted  to  the  eaid  plaintiffs  or  qf  any  other  euch  under  his  commiBsion,  charged  defendant  with  say- 
offences  or  misconduct"  ing  of  plaintiff,  in  his  trade  of  a  livery  stable  keep- 

{q)  This  inducement  also  is  not  traversable  but  er,  ana  in  a  discourse  touching  the  matters  before 
it  is  usually  inserted.  When  the  declaration  is  for  mentioned,  <*  he  is  a  regular  proyer  under  bank* 
a  libel,  or  words  affeclins  the  plaintiff  in  his  pro-  ruptcies,"  meaning  that  the  plaintiff  vrasaccostom- 
fession,  trade,  &c.  the  inducement  respecting  such  ed  to  prove  fictitious  debts  under  comraissions  :  it 
profession,  &c.  usually  precedes  the  aoove  induce-  was  held  ill,  without  a  previous  averment  that  de- 
ment, see  forms,  post.— 4  Taunt.  355.-3  M.  &  S.  fendant  had  been  accustomed  to  employ  the  words 
369,  and  which,  in  such  cases,  in  addition  to  the  in  that  sense,  7  Bing.  119.  See  the  mode  of  stat- 
statementof  the  plaintiff's  good  character  as  above,  ing  the  inducement,  ante.  vol.  i.  429,  and  Bac.  Ab. 
runs,  ^  and  also^  hy  reason  of  the  premises  the  Slander,  S.  3.  Where  ine  inducement  is  abeolute- 
said  piaintiffi  in  the  way  qf  his  qforesaid  trade  ly  requisite  iime  and  place  should  be  stated,  4  T. 
and  businessj  was  daily  ana  honestly  acquiring  R.  590, 560. 

great  gcdns  and  profits  therein^  to  wit^  at^  ^e.        (s)  When  any  of  the  counU  either  fur  a  Ubel  or 

a/oresotd."— 3  Mod.  1 15.— Proof  of  a  part  of  the  for  verbal  slander,  are  for  matter  UbeUous,  wiahoot 

inducement,  stating  that  plaintiff  carried  on  two  inducement  or  reference  to  any  extrinsic  mattw, 

trades,  suffices,  3  M.  &  S.  369.  the  above  inducement  should  be  qualified,  and  con- 

{r\  The  necessity  for  and  use  of  an  inducement  fined  merely  to  those  counts  which  require  an  in- 

will  be  found  treated  ofj  ante,  vol.  i.  p.  429.    In  ducement. 
addition,  it  may  be  observed,  that  when  the  words        {t)  Heme,  137. 

themselves  are  such  as  can  only  be  understood  in        (u)  The  declaration  roust  show  a  malicioas  in- 

a  criminal  sense,  as  when  the  plaintiff  is  directly  tent  m  the  defendant,  but  it  is  not  necessary  to  use 

charged  with  a  ^/ie^  or  j9er/ury,«c.  no  inducement  Uie'word  moHciouslyf  for    the  wm^  falsely  or 

of  any  extrinsic  matter  is  requisite,  5  East,  467,  8.  wrongfully^  is  sufficient.     1  Saund.  24s  a.  note  2. 

But,  if  as  in  this  case,  the  charge  be  not  nocessari-  — 1  East,  663.-^l  T.  R.  645.— Com.  Dig.  Action 

Iv  slanderous,  the  plaintiff  must,  by  way  of  intro-  for  Defamation,  G .  5. 
duction  or  inducement,  slate,  that  some  fact    has 
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injure  the  said  pinintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him       J^j^j^ 
into  public  scandal,  infamy,  and  disgrace  with  and  amongst  all  his  neighbors, 
and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  sus- 
pected and  believed  by  those  neighbors  and  subjects,  that  he  the  said  plaintiff 
had  been  and  was  guilty  of  [p^vTy{w)j]  and  to  subject  him  to  the  pains  and 
penalties  by  the  laws  of  this  kingdom  made  and  provided  against,  and  inflicted 
upon  persons  guilty  thereof(x),  and  to  vex,  harass,  oppress,  impoverish,  *and  [  *623  J 
wholly  ruin  the  said  plaintiff  heretofore,  to  wit,  on,  &c.(^)  at,  dire,  {venue)  afore- 
said, *  falsely,  wickedly,  and  maliciously(2)  did  coropose(a)  and  publish(6),  and 
cause  and  procure(c)  to  be  published,  of  and  concerning  the  said  plaintifr(d), 
and  of  and  concerning  the  said  [action  tohich  had  been  so  depending  as  afore' 
saidf  and  of  and  concerning  the  evidence  by  him  the  said  plaintiff  given  on  the 
said  trial,  as  such  tsitness  as  aforesaid{e),]  a  certain  false,  scandalous,  mali- 
cious (/),  and  defamatory  ]ibe](g),  containing,  amongst  other  things(^)  the 
false(t),  scandalous,  malicious,  defamatory,  and  libellous  matter  following  (A:), 
of  and  concerning  the  said  *plaintifil[/),  and  of  and  concerning  [the  said  ac-  [  *624  J 
tion(m),  and  of  and  concerning  the  evidence  by  him  the  said  plaintiff  given  on  ^i^^^n- 
the  said  trial,  as  such  witness  as  aforesaid,]  (that  is  to  8ay(n),)  he  (meaning(o)  does, 
the  said  plaintiff)  was  forsworn  on  the  trial(p),  (meaning  the  said  trial,  and 
thereby  then  and  there  meaning  that  the  said  plaintiff,  in  giving  his  evidence  as 

(to)  Or  if  the  charge  be  not  of  any  specific  of-    tire  libel,  and  the  parts  may  be  set  forth  thus,  ''in 
fence,  insert  the  allegation,  as  Ante,  830,  note(m).     one  part  of  which  said  libel  there  was  and  is  con- 
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day  u  not  material.  S5S ;  and  see  the form,post. 632. 

\x)  As  to  the  words /a/se(y  and  ma/tc»ot(«/y,        (»)  As  to  the  words/a^e/y  and mo/ieuws/v,  see 
see  preceding  pase,  note  (ti),  and  infra,  note  (t>.       the  preceding  page,  note  (tt),  and  1  Saund.  24S, 


le  preceding  pase,  note  (ti),  and  infra,  note  (t>.        the  preceding  page, 
(a)  It  is  usual,  when  there  is  any  evidence  of    note  2. — t  East,  436. 


that  fact,  to  state,  in  one  count,  that  the  defendant  {k)  This  seems  the  proper  mode  of  stating  the 

coMsossd  the  libel ;  as  to  the  evidence  of  which,  hbel,  and  it  would  bo  sufficient  to  prove  that  it  was 

see  Bac.  Ab.  Libel,  B.  1.—2  Phil.  Evid.  236,  7,7th  in  tubttanee  correct,  2  Salk.  660,  661.    It  would 

edit.  be  improper  to  state  that  the  libellous  matter  was 

i{b)  The  declaration  must  show  a  publication,  **  to  ihe  effect  following."    2  Salk.  417.  600.— 11 

2  Bla.  Rep.  1087.— 1  Sauad.  242,  note  1.— Com.  Mod.  78,  849.— Yin.  Ab.  Libel,  E.— 2  Show.  436. 

Kg.  Action  for  Defamation,  O.  4. — Bac.  Ab.  Li-  —1  Marsh.  622.— 6  Taunt.  168,  S.  C. ;  and  to  slate 

bel,  B.  2. — Ante,  vol.  i.  435,)  but  the  word  **|ni6-  that  the  libel  was  to  the  substance  following,  would 

lUhed^  is  not  absolutely  necessary,  and  the  words  be  bad,  even  in  arrest  of  judgment  after  verdict,  3 

"  printed  and  eaueed  to  be  printed^"  have  been  B.  &  A.  603.— 3  M.  &  S.  116.— 4  B.  &  C.473.— 

holden  sufficient.    2  Bla.  Rep.  1037.-1  Saund.  Ante,  vol.  i.  434. 

242,  n.  1 ;  132,  n.  2  and  3. — Com.  Dig.  Action  for  (/)  This  is  necessary,  unless  the  libel  be  stated 

Defamation,  G.  4.  to  nave  been  addressed  to  the  plaintifij  and  written 

(e)  A  statement  that  the  defendant  pubiiabed,  in  the  second  person, "  Fok,  i-c."    I  Saund.  342 

"or**  caused  to  be  published,  is  insufficient,  but  the  a.  note  3.— Cro.  Jac.  231. — Cfom.  Dig.  Action  on 

uncertainty  maybe  aided  by  the  defendant's  plead-  the  Case  for  Defamation,  G.  7.-4  M.  &  S.  164. 

ing.    8  Mod.  328.- Vin.  Ab.  Libel,  E.  pi.  4.— 1  — Ante^.  i.  433. 

Show.  126.  (m)  Whenever  an  inducement  of  extrinsic  mat- 

{d)  The  declaration  must  show  a  co/Zogwiiin,  tcr  is  necessary,  (as  to  which  see  ante,  vol.  i.  429, 

or  otnerwise  state  that  the  libel  was  published  qf  and  ante,  621,  n.  (r),)  ii  is  equally  necessary  here 

and  concerning  the  plainiifft  ante,  vol.  i.  433.  to  aver,  that  the  libel  related  thereto,  as  that  the  li- 

(s)  Where  an  inducement  of  extrinsic  matter  is  bel  or  words  were  published  of  the  plaintiff,"^ 

necessary,  it  must  not  only  be  shown  that  the  im-  and  concerning  fUe  evidence  in  the  taid  euit,^  or, 

putatioo  related  to  the  plaintiff's  character,  but  it  "  o^  and  concerning  the  aaid  plaintiff  in  theu>av 

must  also  be  charged  that  it  had  reference  to  such  i^hie  eaid  trade^  fc.^    8  East,  427. — 1  Saund. 

extrinsic  matter,  ante,  vol.  i.  432.  242,  3,  notes  3  &  4. — Ante,  vol.  i.  432, 3. 

(/)  As  to  these  words,  seo  ante,  622  n.  (n)  As  to  the  mode  of  setting  out  the  libel,  and 

{g)  As  to  what  is  a  lU>ely  see  I  Stark,  on  Libels,  what  is  a  variance,  see  fully,  ante,  vol.  i.  434,  6, 6. 

-Com.    Dig.  and    Bac.   Ab.   Libels.— 2  Wils.  (o)  As  to  the  nature  and  use  of  and  necessity 

403.— 3  Bla.  Com.  124,  notes  by  Chitty.— 9  B.  &  for  an  innuendo^  see  fully,  ante,  vol.  i.  436, 437, 8. 

C.  172,  646.-6  Bing.  17.  {p)  If  distinct  passages  are  set  out  in  the  same 

{h)  This  allegation  **  inUr  oiia^  is  sufficient,  count,  see  the  mode,  ante,  vol.  i.  434./— 1  Campb. 

Vin.  Ab.  Libel,  E.  pi.  1 ;  but  if  dUferent  parts  of  363.— 1  Stark.  Slander,  2d  edit.  380,  and  a  form, 


a  libel  not  following  each  other,  be  set  out  in 
■amo  count  it  ia  better  not  to  describe  it  m  an 


in  the    post,  632. 
en* 
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row.      such  witness,  on  the  said  trial  as  aforesaid,  had  commttted  wilful  aod   corrupl 
perjury.) — {^Add  thefolkwing  and  other  c<mnit<t  as  ifu  caae  may  9uggesi  •(g)^^ 

rount .  A  nd  the  said  plaintiff  further  8ai(h(r} « that  the  said  defeodant  further  cootriviog  and 

intending  as  aforesaid,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &e. 
(vmue)  aforesaid,  falsely,  wickedly,  and  maliciously,  did  publish  a  certain  otber 
false,  scandalous,  malicious,  and  defamatory  libel,  of  and  concerning  the  sftid 
plaintift^  and  of  and  concerning  [the  said  action,  which  had  been  no  dependiof 

[  *625  ]  as  afore6aid(s),  *and  of  and  concerning  the  evidence  by  him  the  said  plaiiiti£r 
given  on  the  said  trial,  as  such  witness  as  aforesaid,]  containing,  amongst  other 
things,  the  false,  scandalous,  malicuous,  defamatory,  and  libellous  matter  follow- 
ing, of  and  concerning  the  said  plaintiff,  and  of  and  concerning  [the  «^d  action, 
and  of  and  concerning  the  evidence  given  by  him  the  said  plaintiff  on  the  said 
trilBil,  as  such  witness  as  aforesaid,]  that  is  to  say,  [tary  the  statement  of  tiu 
words  and  innuendoes^  as  may  be  <uimsable^  under  the  particular  circumsianeet 

Third  count  of  each  case.l — And  the  said  plaintiff  further  saith,  that  the  said  defeodant  fur- 

for  a  libel,       -^  ,   -^  /.  .  i      /v 

containing  a  ther  Contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 
charge  of     J^ar  aforesaid,  at,  &c.  (venue)  aforesaid,  falsely,  wickedly,  maliciously,  wroog- 
per)ury(<).    fuHj,  and  unjustly,  did  publish,  and  cause  and  procure  to  be  published,  a  cer- 
tain other  false,  scandalous,  malicious,  and  defamatory  libel,  of  and  concerning 
the  said  plaintiff,*containing,  amongst  other  things,  certain  other  false,  scandalous, 
malicious,  defamatory,  and  libellous  matters,  of  and  concerning  the  said  plaio- 
Geoeral       tiff,  as  foltows,  that  is  to  say,  [he  (meaning  (he  said  plaintiff)  is  perjured].     By 
damag^(tt).  Qj^^ns  of  the  Committing  of  which  said  several  grievances  by  the  said  defend- 
ant as  aforesaid,  the  said  plamtiff  hath  been  and  is  greatly  injured  in  his  said 
good  name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects 
of  this  realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom 
the    innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were   un- 
known, have,  on  account  of  the  committing  of  the  said  grievances  by  the  said 
defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed,  and  still  do 
r  *526  1  suspect  and  believe  the  said  plaintiff  to  have  been,  and  to  be  a  *person  guilty 
of[perjuryj'\  and  have,  by  reason  of  the  committing  of  the  said  grievances  by 
the  said  defendant  as  aforesaid,  from  thence  hitherto  wholly  refused,  and  atilJ 
do  refuse  to  have  any  transaction,  acquaintance,  or  discourse  with  the  aaid 
plaintiff,  as  they  were  before  used  and  accustomed  to  have,  and  otherwise  woald 
Speoial       have  had. — [Here  insert  a  statement  of  any  special  damage  plaintiff  has  sustain^ 

damafe(io). 

iq)  If  there  be  anv  doubt  either  as  to  the  pre-  libel  was  published,  or  the  words  uttered,  with  r^t- 

c»e  ternu  of  the  libel,  or  as  to  the  evidence  of  the  erence  to  the  matter  stated  in  such  induoenient. 

defendant's  intention  in  (he  different  parts  of  it,  it  (I)  If  there  be  any  li^ect  char|^  of  peijurv,  or 

is  advisable  to  insert  different  counts  varying  the  of  any  other  offence  obviously  actionable,  wiOioiR 

statement  of  the  libel  and  innuendoes  accordin||  to  any  inducement  or  explanation,  one  or«iore  cooata 

the  supposed  facts,  and  the  evidence  which  it  is  should  be  inserted  in  the  declaration  as  abov*,  in 

expecteu  may  be  adduced  in  support  of  them.  order  to  avoid  the  necessity  of  proving  the  matter 

\r)  If  the  second  count  commence,  "And  where-  stated  in  the  inducement,  and  in  such  caae  it  sho^ 

ae  aleo^  &c.  it  will  nevertheless  be  sufficient,  2  be  merely  stated  that  the  libel  was  published,  or 

Lev.  193.— S  Id.  SS8.  the  co/Zofustim  was  had  of  and  conccraing  Uia 

(«)  Though  the  second  count  may  refer  to  mat-  plaintiff,  generally,  without  any  allegauon  that  the 

ter  stated  in  the  Brst,  or  the  inducement  thereto,  same  related  to  tne  action,  or  to  the  eznminacioii 

(see  2Hen.  Bia.  131. — ^2  Wils.  114, 116. — Cro.  C.  of  the'plaintiff  as  a  witness,  as  in  thsL^irecediag 

C.  9th  edit. — Cro.  Elis.  240. — t  Lev.  193.)  yet  it  counts. 

is  necessary,  when  the  libel  is  not  actionable  in  it-  (ti)  This  statement  of  general  damage  is  not 

selfl  as  stated  in  the  second  or  subsequent  count,  traversable. 

that  the  inducement,  ante.  621,  note  (r),  should  ex-  (to)  As  to  the  statement  of  special  damages  soo 

lend  to  such  counts,  and  that  it  be  averred  that  the  ante,  vol.  i.  440^  44S.-*CotB.  Dig.  Actioa  on  Cwo 
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id  in  conaequencB  of  the  libel.  If  the  damage  be  the  los$  of  service,  U  may  he 
staled  as  follows  :] — And  al^o  by  reason  thereof  one  £.  F  who  before,  and  at 
(be  time  of  the  committing  of  the  said  grievances,  was  about  to  retain  and  em- 
ploy^and  would  otherwise  have  retained  and  employed  the  said  plaintiff  os  his 
servant,  for  certain  wages  and  reward,  to  be  therefore  paid  to  the  said  plaintiff  af» 
ferwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  d&c.  (venue)  aforesaid,  wholly 
refused  to  retain  and  employ  the  said  plaintiff  in  the  service  and  employ  of  the 
said  E.  F.  and  the  said  plaintiff  hath  from  thence  hitherto  remained  and  con- 
tinued, and  still  is  wholly  out  of  employ  ;  and  the  said  plaintiff  hath  been  and 
is,  by  means  of  the  premises,  otherwise  greatly  injured,  to  wit,  at,  &c.  {venue) 
aforesaid.     To  the  damage,  &c. — [conclusion  as  ante,  696.] 

* [Cotnmeneemeni  and  conclusion,  as  ante,  696.]— For  that  where-  f  *627  1 

aB(y)  the  said  plaintiff  now  is  a  good,  true,  honesty  just,  and  faithful  subject  ^^^'J^^^^h 
this  realm,  and  as  such  hath  always  behaved  and  conducted  himself,  and  until  accusing 
the  committing  of  the  several  grievances  by  the  said  defendant  as  hereinafter  {heft  or  other 
mentioned,  was  always  reputed,  esteemed,  and  accepted  by  and  amongst  all  his  spAcific  ol^ 
neighbors,  atid  other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was 
in  any  wise  known,  to  be  a  person  of  good  name,  fame,  and   credit,  to  wit,  at, 
It-c.  (venue).     And  whereas  also,  the  said  plaintiff  hnth  not  ever  been  guilty,  or, 
until  the  time  of  the  committing  of  the  said  several  grievances  by  the  said  de- 
fendant as  hereinafter  mentioned,  been  suspected  te  have  been  guilty  of  \thefT\ 
or  any  other  such  crime.     By  means  of  which  said  premises,  the  said  plaintiff, 
before  the  committing  of  the  said  several  grievances  by  the  said  defendant  as 
hereinafter  mentioned,  had  deservedly  obtained  the  good  opinion  and  credit  of 
all  his  neighbors,  and  other  good  and  worthyBubjects  of  this  realm,  to  whom 
he  was  in  any  wise  known,  to  wit,  at,  &c.  {venue)  aforesaid.     Yet  the  said  de- 
fendant well  knowing  the  premises,  but  greatly  envying  the  happy  state  and 
condition  of  the  said  plaintiff,  and  contriving,  and  wickedly  and  maliciously  in- 
tending to  injure  the  said  plaintiff  in  his  said  good  name,  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause 
it  to  be  suspected  and  believed  by  those  neighbors  and  subjects,  that  the  said 
plaintiff  had  been  and  was  guilty  of  [/^e/^],  and  to  subject  him  to  the  pains  and 
penalties  by  the  laws  of  ifhis  kingdom  made  and  provided  against,  and  inflicted 

for  Defwnalion,  G.  1 1 .    When  the  libel,  or  verbal  the  damage,  2  B.  &  P.  289.-3  Id.  572.    The  vp9> 

slander  is  not  in  itself  actionable,  and  the  action  is  cial  damaj^e,  when  the  action  is  sustainable  only  in 

sustainable  merely  in  respect  of  special  damage,  respect  olit,  roust  be  particularly  specified  in  the 

the  declaration  would  be  defective  if  such  damage  declaration  ;  therefore  m  a  declaration  by  a  victu* 

were  not  correctly  slated,  1  Saund.  243,  n.'  6 ;  but  aller,  for  calling  his  wife  "  whore,**  whereby  s«v<ra/ 

if  the  libel  or  words  be  of  themselves  actionable,  customers  l«(l  ofi' dealing;  with  him,  without  paminff 

the  plaintiff  may  recover,  though  no  special  dam*  any  one  in  particular ;  this  was  held  not  to  b«  a  su£ 

a]{e  be  stated  or  proved,  id.  ib. — 3  Esp.  Jd3.    In  ficient  statement  of  special  damage,  Bui.  Ni.  Pri.  7. 

either  case,  however,  the  plaintiff  cannot  give  evi-  — 1  Saund.  243  c,  n. — 6.  8  T.  R.  ISO. — 2  B.  &  P. 

dence  of  any  special  damagi*,  unless  it  be  stated  in  268, 289.— Sir  W.  Jones,  196.<^1  Stark.  172.  Lose 

the  declaration,  Btil.  N.  P.  7. — 1   Stra.  666. — 1  of  vibiting  of  certain  specified  friends  is  sufficient 

Saund.  243^  note  5.^-3  E«p.  134.    I'he  special  damage,  and  see  how  to  state  it,  1  Tauni.  39;  and 

damage  must  be  the  Itgal  and  natural  conseauence  a  form,  post,  641. 

of  the  words  spoken,  8  Eas*,3;  and  it  should  Be>  m,        {x)  As  to  when  there  is  no  necessity  (or  any 

that  if  the  niamiiff  mi^ht  have  his  action  over  special  inducements,  see  ante,  vol.  i.  432.  Observe 

against  the  tntrd  person  in  respect  of  his  refusal  to  the  notes  to  the  precedujg  form, 
complete  a  contract,  &c.  whicn  he  had  entered  in*        (y)  As  to  tlie  inutility  of  this  inducemeni|  sm 

to  with  the  plaintiff,  the  damaj;e  is  not  sufficient ;  antf,  620,  n* 
therefore  care  must  bo  taken  in  the  statement  of 

Vol.  II.  61 
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roA  upon  persons  guilty  thereof,  and  to  vex,  harass,  oppress,  impofaiish,  and  whMf 
ruin  the  said  plaintiff,  heretofore,  to  wit,  oD,d&c.  {the  day  of  ^publukmg  ike  liM, 
but  the  precise  day  is  not  material^)  at,  &c.  {venue)  aforesaid,  falsely,  wickedlj, 
and  maltcioualy(s)  did  [compose (a)  and]  puhlish(6)9  and  cause  and  procure  lo 
be  published,  of  and  concerning  the  said  plaintiff(e),  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  containing,  amongst  other  things,  the  fidae, 
scandalous,  malicious,  defamatory,  and  libellous  matter  following(c),of  and  cob- 
corning  the  said  plaintiff,  (that  is  to  say)  [he  (meaning((2)  the  said  plaintiC) 
stole  Mr.  B.'s  sheep.] — [JSidd  one  or  more  fwrtker  counts^  as  the  ease  may  smg" 
gestf  and  see  the  form  of  a  second  or  suhse^tent  counif  anie^  625,  and  condtult 
isith  staling  the  damage^  as  antt^  626.] 

t.  For  all-  For  that  whereas  the  said  plaintiff  is  a  good(e),  true,  honest,  just,  and  fiiitfalbi 
no  spM^ific*  subject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted  hiiinelf« 
oflr«nce,or  nQ^jj  ^^^^\  ^^  committing  of  the  several  grievances  by  the  said  defendant  as  here- 
wantofmo-  inafter  mentioned,  was  always  reputed,  esteemed,  and  accepted  by  and  amongst 
all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he 
was  in  anywise  known,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit, 
at,  &c.  (venue).  And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty, 
or,  until  the  time  of  the  committing  of  the  grievances  by  the  said  defendant  sa 
hereinafter  mentioned,  been  suspected  to  have  been  guilty,  of  the  ofiences  and 
miaconduct  hereinafter  mentioned  to  have  been  charged  upon  and  in»puted 
to  him  by  the  said  defendant,  or  of  any  other  offences  or  misconduct.  By 
means  of  which  said  several  premises  the  said  plaintiff,  before  the  committing 
of  the  several  grievances  hereinaAer  mentioned,  had  deservedly  obtained  the 
good  opinion  and  credit  of  all  his  neighbors  and  other  good  and  worthy  subjects 
of  this  realm,  to  whom  he  was  in  anywise  known,  to  wit,  at,  dtc.  (reittie)  albre- 
said.— [//*<We&e  any  occasion  for  any  special  inducement  in  order  to  expl\ 


Bpoeial  is-  the  libei^  as  to  which^  see  anict  vol,  t.  page  429,  here  insert  ii.  In  the  cote  mpom 
which  this  form  was  framed^  the  inducement  was  as  follows : — And  whereas,  be* 
fore  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  defendant 
as  hereinaAer  mentioned,  the  said  plaintiff  was  tenant  to  the  right  honorable 
Archibald  Lord  Douglas,  of  a  messuage  and  premises,  with  the  appurtenances, 

[  *628  ]  situate  at,  &Ci  (tenue)  and  be  the  said  plaintiff  being  desirous  *and  intending 
to  become  a  parishioner  of  the  some  parish,  and  to  qunlify  himself  to  attend  the 
vestry  of  and  for  such  parish,  as  such  parishioner,  agreed  with  the  said  Lord 
Douglas  to  pay  the  taxes  of  and  fur  the  said  house,  which  he  se  inhabited  as 
tenant  thereof  to  the  said  Lord  Douglas  ;  and  whereas  also,  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  said  plaintiff  in  the  first  count 
mentioned,  the  said  defendant  was  the  churchwarden  of  and  for  the  said  parish 
of  ■.  And  the  said  plaintiff  su  being  desirous  and  intending  to  attend  snch 
vestry  of  the  said  parish,  as  such  parishioner,  had  thereupon,  by  bis  certain  note 

{z)  As  to  the  wordB/altely  and  malUioutlt/fSve  see  the  noteSf  ante,  623. 

ante,  622,  n.  (u).  (c)  As  to  these  words,  ree  ante,  62S,  notea. 

(a)   It  is  usual,  when  there  is  aiiy  evidence  of  (a)  As  to  the  necessity  for  and  use  of  ianiMB- 

that  fact,  to  state,  in  one  county  that  the  defendant  docs,  see  ante,  vol.  i.  pase  436  to  4S8,aiid  as  to  the 

composed  the  libel,  as  to  the  evidence  of  which,  see  mode  of  setting  out  the  Ubcl.  see  Id.  4S4  to  436. 

^/i'  ^^'  ^^^^*  ^'  ^*  (<)  T^^^  this  general  inducement  of  food  cha- 

(6)  The  declaration  must  show  a  publication,  racier  is  not  aeoessaiy,  sae  ante,  SSO^  a. 
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in  writiogt  given  ooUce  to  the  said  defendant  of  his  said  agreement  with  the  said        ^* 
Lford  Douglas,  to  wit,  at,  &c.  (vMtu)  aforesaid.] — Tet  the  said  defendant  well 
knowing  the  premises,  but  greatly  envying  the  happy  state  and  condition  of  the 
said  plaintiff,  and  contriving,  and  wickedly  and  maliciously  intending  to  injure 
him  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  realm,  and  to  cause  it  to  be  suspected  and  believed  by 
those  neighbors  and  subjects,  that  the  said  plaintiff^  had  been  and  was  guilty  of 
the  offences  and  misconduct  hereinaHer  mentioned  to  have  been  charged  upon 
and  imputed  to  him  by  the  said  defendant,  and  to  vex,  harass,  and  oppress  him 
the  said  plaintiff,  on,  &c.  (the  day  of  publishing  the  libel)  at,  6lc,  {venue)  afore- 
said, falsely,  wickedly,  and  maliciously,  did  compose  and  publish,  and  cause 
and  procure  to  be  published,  of  and  concerning  him  the  said  plaintiff,  [and  con- 
cerning such  agreement  with  the  said  Lord   Douglas,  and   concerning  the 
said    note    in   writing,]   a  false,  scandalous,   malicious,  and    defamatory  li- 
bel, containing,  amongst  other  things,  the  false,  scandalous,  malicious,    de- 
famatory, and  libellous  matter  following,  of^nd  concerning  the  said  plaintiff, 
[and  of  and  concerning  such  agreement,  &c.]  that  is  to  say,  &c.     [Here  $iat§ 
the  matter  of  the  libel,  with  innuendoes,  and  add  one  or  more  other  counts  os  Ihs 
case  may  suggest.     See  the  form  of  a  second  or  subsequent  count,  ante,  625 ; 
conclude  with  stating  the  damage  as  follows:] — By  means  of  the  committing  of  Oamag*. 
which  said  several  grievances  by  the  said  defendant,  the  plaintiff  hath  been  and 
is  greatly  injured  in  his  good  name,  fame,  and  credit,  and  brought  into  public 
scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  and  other 
good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known, 
insomuch  that  divers  of  those  ^neighbors,  and  subjects,  to  whom  the  innocence  [  *629  ] 
of  the  said  plaintiff  in  the  said  offences  and  misconduct  so  as  aforesaid  men- 
tioned to  have  been  charged  upon  and  imputed  to  the  said  plaintiff,  were  un- 
known, have,  on  occasion  of  the  committing  of  the  said  several  grievances  by 
the  said  defendant  from  thence  hitherto  suspected  and  believed,  and  still  do 
suspect  and  believe  the  said   plaintiff  to  have  been  guilty  of  the  offences  and 
misconduct  so  as  aforesaid  mentioned  to  have  been  charged  upon  and  imputed 
to  him  as  aforesaid,  and  have,  by  reason  of  the  committing  of  the  said  several 
grievances  by  the  said  defendant,  from  thence  hitherto  refused,  and  still  do  re- 
fuse to  have  any  acquaintance,  intercourse,  or  discourse  with  the  said  plaintiff; 
and  the  said  plaintiff  hath  been,  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured  and  damnified,  to  wit,  at,  &c.  {venue), — [Add  special  damage^ 
if  any,]     To  the  damage,  &c* 

4.Foralib«l 
oTptaiiitifil 

For  that  whereas  the  said  plaintiff,  for  a  long  time  before  and  at  the  time  of  in  hn  pro- 
committing  of  the  grievances  by  the  said  defendant  hereinaAer  mentioned,  had  Vn^»ii^riMj, 
been,  and  was,  and  still  is,  an  attorney  of  the  court  of  our  said  lord  the  king,  before  Jjiih^if " 
the  king  himself  [or,  ifofC,  P,  say  •♦  before  his  majesty's  justices  of  the  bench,"]  ^f*"**!^^ 
and  also  a  solicitor  of  the  High  Court  of  Chancery,  and  had  used,  exercised,  ofcoDduct- 


m^  a  com- 
muston  of 


(/)  8«e  th«  notes  to  the  ibrni,«nte,  080,  and  iotnt  tction  lies  where  tu>o  parlnert  are  injured  iTb'      . 

abo  the  notee  to  the  form,  poet,  632  it,  for  verbal  in  their  trade,  S  B.  &  P.  160;  but  where  two  per-  ^^"*P^T 

■laader  of  an  attomer.    See  ferma  inWentw.Ind.  sons  are  charged  with  a  feloov.  thev  nuat  brinr  ^^*' 
IT.  to  lii.- 


»  M«  ufv  iwiin,  |«v«k,  wv«  *i,  >vi  TviwvM     lu  »uvu  HOMv,  «#  0.  Ob  r.  A0V,  DUk  wnere  iwo  per* 

I  attomer.    See  ferma  inWentw.Ind.    sons  are  charged  with  a  felony,  they  must  brmf 

Rich.  Cf.  P.  16C.— 4  Taunt.  966.    A    separate  actions,  Cro.  Car.  619.— 2  Saund.  117  a. 


629  DKCLARAtlOKt    1/f    CAS£. 

'®*  and  carried  on  the  profession  and  business  of  an  attorney  and  solicitor,  witb 
grear  credit  and  reputation.  [And(g:)  the  said  plaintiff  and  one  E.  F.  another 
of  the  attornies  of  our  said  lord  the  king,  before  the  king  himself,  and  also  a 
solicitor  of  the  said  High  Court  of  Chancery,  had,  as  such  attornies  and  solici- 
tors, been  concerned  in  the  prose6ution  of  a  certain  commission  of  bankruptcy 
against  the  said  defendant,  and  in  divers  proceedings  and  disputes  concerning 
his  estates,  and  effects,  and  the  said  plaintiff  had  always  behaved  and  conduct- 
ed himself  therein  with  skill,  care,  judgment,  and  integrity,  to  wit,  at,  &c.  (re- 

[  *630  1  *Hte)  aforesaid.]  Yet  the  said  defendant,  well  ^knowing  the  premises,  but 
contriving,  and  falsely  and  fraudulently  intending  to  injure  the  said  plaintiflf  in 
his  said  credit  and  reputation,  and  also  in  his  said  profession  and  business,  and 
to  cause  it  to  be  suspected  and  believed  that  the  said  plaintiff  had  [conduct- 
ed himself  dishonestly,  injudiciously,  and  improperly,  in  relation  to  the  said 
commission  of  bankruptcy,  proceedings,  and  disputes,  or^  **  had  been  guilty  of 
the  misconduct  hereafter  mentioned  to  have  been  charged  upon  and  imputed  to 
him  by  the  said  defendant,"]  and  to  vex,  harass,  oppres.*>,  impoverish,  and  whol- 
ly ruin  the  said  plaintiff,  heretofore,  to  wit,  on,  d&c.(A)  at,  &c.  {venue)  wrong- 
fully, maliciously,  and  injuriously  composed  and  published,  and  caused  to  be 
composed  and  published,  a  certain  false,  scandalous,  malicious,  and  defamato- 
ry libel  of  and  concerning  the  said  plaintiff  [and  £.  F.]  and  of  and  concerning 
him  in  the  way  of  and  in  respect  to  his  [their]  said  profession  nnd  business  [under 
the  said  commission  of  bankrupt,]  containing,  amongst  other  things,  the  false, 
Bcandalous,  defamatory,  and  libellous  matter  following,  of  and  concerning  the 
said  plaintiff  [and  E.  F.]  and  of  and  concerning  him  in  his  [their]  said  profession 
and  business,  [under  the  said  commission  of  bankrupt,]  that  is  to  say : — [here 
set  out  the  libel  verbatim^  toith  appropriate  innuendoes ;  as  to  the  mode  oj  doing 
which^  see  ante^  vol,  i.  434,  435,  436,  and  add  any  other  counts  the  case  may 

Damag*.  suggest."]  By  means  of  which  said  premises,  the  said  plaintiff  hath  been  and 
is  greatly  prejudiced  in  his  credit  and  reputation  aforesaid,  and  brought  into 
public  scandal,  infamy,  and  disgrace,  and  is  suspected  to  have  been  guilty  of 
the  misconduct  so  as  aforesaid  mentioned  to  have  been  charged  upon  and  im- 
puted to  him,  and  to  have  acted  dishonestly  and  unskilfully  in  the  way  of  his 
said  business  and  profession,  [and  to  have  conducted  himself  dishonestly,  inju- 
diciously, and  improperly,  in  relation  to  the  said  commission  of  bankruptcy, 
proceedings,  and  disputes,]  and  has  been  greatly  vexed,  harassed,  oppressed,  and 
impoverished,  and  has  also  lost  and  been  deprived  of  divers  great  gains  and 
profits,  which  would  otherwise  have  arisen  and  accrued  to  him  in  his  said  pro- 
fession and  business,  and  hath  been  and  is  otherwise  much  injured  and  damni- 
fied therein,  to  wit,  at,  &c.  (venue)  [if  the  plaintiff  has  sustained  any  special 
damage^  state  t/.]     To  the  damage,  dr.c. 

[  *631  ]      *For  that  whereas  the  said  plaintiff  now  is  a  good(t),  true,  honest,  just,  and 
beu7  \^  faithful  subject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted 

lifTin  his 

trade[i)^  ^-.^  f  his  a^nnent,  between  brackeU,  sboald  be  ter  be  omitted  if  the  libel  do  not  charge  Uie  plain* 

unpuung        omttted.  if  not  applicable  lo  the  case.  tiff*  with  the  want  of  any  moral  rirtue;  as  if  it 

uiaolTency,        n^y^  f^^y  of  publication,  or  about  it.  charge  him  with  being  in  inaolTent  circumataacei 

^^*  \i)  That  thit  general  aTerment  of  good  charac*  only, 

ter  ia  not  necessary,  see  ante,  620,  and  it  had  bet> 
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himfieir,  and  until  the  commuting  of  the  several  grievances  by  the  said  defend-     ^^J^ 
ant,  as  hereinaf\er  meotionedi  was  always  reputed,  esteemed,  and  accepted,  bj 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of  good  name,  fame, 
and  credit,  to  wit,  at,  6lc,  (venue).     And  whereas  also  the  said  plaintiff,  before 
and  at  the  time  of  the  committing  of  (he  grievances  by  the  said  defendant  as 
hereafter  mentioned,  was  a    ■■   *  and  the  trade  and  business  of  a then  ex- 
ercised and  carried  on  and  still  doth  exercise  and  carry  on,  to  wit,  at,  &c.  {venue) 
aforesaid.    And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until 
the  time  of  the  committing  of  the  said  several  grievances  by  the  said  defendant  as 
hereinafter  mentioned,  been  suspected  to  have   been  guilty,  of  the  offences  and 
misconduct  as  hereafter  stated  to  have  been  charged  upon  and  imputed  to  him  by 
the  said  defendant,  or  of  any  other  such  offences  or  misconduct,  [^or,  if  the  libel 
do  not  charge  the  plaintiff  with  any  misconduct ^  then  omit  the  last  averment,  and 
in  the  case  of  a  tibd  imputing  insolvency,  say,  **  and  the  said  plaintiff  hath  always 
exer^sed  and  carried  on,  and  still  doth  exercise  and  carry  on,  the  said  trade  and 
business  with  integrity  and  punctuality  of  dealing,  and  has  always  been  able  and 
,  willing  to  pay  his  just  debts,  and  h^th  never  been  in  insolvent  or  bad  circumstan* 
ces."]    By  means  of  which  said  premises,  the  said  plaintiff,  before  the  commit* 
ting  of  the  said  several  grievances  by  the  said  defendant  as  hereinafter  mention- 
ed, had  deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors,  and 
other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  anywise  known, 
and  was  daily  and  honestly  acquiring  great  gains  and  profits  in  his  aforesaid 
trade  and  business,  to  the  comfortable  support  of  himself  and  his  family,  to  wit, 
at,  dtc.  (venue)  aforesaid. — [If  there  be  any  occasion  for  an  inducement  to  ex' 
plain  the  libel,  here  insert  it,]     Tet  the  said  defendant,  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said  plaintiff,  and 
contriving,  and  wickedly  and  maliciously  intending  to  injure  the  said  plaintiflTin 
his  said  good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed 
by  those  neighbors  and  subjects,  that  the  said  plaintiff  had  been  and  was  guilty 
of  the  offences  and  misconduct  hereaf\er  stated  to  have  been  charged  upon  and 
imputed  to  him  by  the  said  defendant,  [or,  if  the  libel  impute  insolvency,  say^ 
**had  been  and  was  in  bad  and  insolvent  circumstances,  and  incapable  of  pay- 
ing his  just  and  true  debts,"]  and  to  vex,  harass,  oppress,  impoverish,  and  whol- 
ly ruin  the  said  plaintiff  in  his  aforesaid  trade  and  business  and  otherwise,  here-* 
tofore,  to  wit,  on,  &c.  [day  of  publication  of  the  libel,  or  about  it]  at,  &c.  (ve- 
nue) aforesaid,  falsely,  wickedly,  and  maliciously  did  compose  and  publish,  and 
cause  and  procure  to  be  composed  and  published,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  his  aforesaid  trade  and  business,  [if 
there  be  occasion  to  refer  to  a  special  indue tment  before  stated,  do  so  here,  say- 
ttigy  **  and  of  and  concerning. the  said          ,"]  a  certain  false,  scandalous,  ma- 
licious, and  defamatory  libel,  containing,  amongst  other  things,  the  false,  scanda- 
lous, malicious,  defamatory  and  libellous  matter,  of  and  concerning  the  said  plain- 
tiff and  of  and  concerning  him  in  his  aforesaid  trade  and  business  [if  there  be  oc* 
casion  to  refer  to  a  special  inducsm€nt  before  stated,  do  so  here,  saying,  **  and  of 
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roK        iiQ^  coaceroiog  the  said "]  as  follows*  that  is  to  say*  [here  ut  aui  the  it6cl« 

|.  with  proper  innftendoes^  a»  to  which^  see    ik€  noiu^  anit^  623;    add  oiker 

counts,  09  the  ease  may  suggest ;  stale  the  dawutge  as  JoUows :] — By  moaas  of 
the  committing  of  which  said  several  grievances  by  the  said.defendaot  as  afore- 
said, (he  said  plaintiff  hath  been  and  is  greatly  injured  in  his  good  naaiet  fame, 
and  credit,  and  brought  into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  neighiiors,  and  other  good  and  worthy  subjects  of  this  realm, 
insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the  innocence 
and  integrity  of  the  said  plaintiff  in  the  premises  were  unknown,  [or,  if  the 
libel  impute  insolvenqf^  say^  **  to  whom  the  integrity  and  good  and  solvent  chr* 
cumstances  of  the  said  plaintiff  were  unknown,"]  have,  on  account  of  the  com* 
mitting  of  the  said  grievances  by  the  said  defendant  as  aforesaid,  from  thence 
hitherto  suspected  and  believed,  and  still  do  suspect  and  believe,  the  said 
plaintiff  to  have  been  and  to  be  a  person  guilty  of  the  offences  and  misconduct 
80  as  aforesaid  charged  upon  and  imputed  to  him  by  the  said  defendant  [or^  if 
the  libel  impute  insolvency,  say,  **to  have  been  and  to  be  in  bad  and  insolvent 
circumstances,  and  incapable  of  paying  his  just  debts,"]  and  have,  by  reason 
of  the  committing  of  the  said  grievances  by  the  said  defendant  as  aforesaid, 
from  thence  hitherto  wholly  refused,  and  still  do  refuse,  to  deal  or  have  any 
transaction  with  the  said  plaintiff,  in  his  aforesaid  trade  and  business,  or  other- 
wise, as  they  were  before  used  and  accustomed  to  have,  and  otherwise  wouki 
have  had,  to  wit,  at,  &c.  [here  add  spectoi  damage,  if  any.'\  To  the  damage 
of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  his  suit,  &c. 

6.  For  &  libel  Pqf  that  whereas  the  said  plaintiff,  before  the  committing  of  the  grievances 
tiS;  in  his  by  the  said  defendant  as  hereinafter  mentioned,  had  been  and  was  accustomed 
asasen^  to  employ  himself  as  a  servant,  and  gain  his  living  by  that  employment,  and 
against  his    )^jj^^  ^^qq  retained  and  eni  ployed  by,  and  in  the  service  of  the  said  defendant,  as 

inaster)  in  a      ^  . 

letter  to  a     his  [footman]  and  servant,  and.  in  that  capacity  had  behaved  and  conducted 

was  about  to  himself  with  [good  temper,  activity,  and  civility(/),]  and  never  was,  or  until  the 

wba  m  co&^  *time  of  the  committing  such  grievances,  was  suspected  to  have  been,  or  to  be 

s^uence,      [bad  tempered,  lazy,  or  impertinent(i),]  to  wit,  at,  &c.  {venue).     By  means  of 

take  him  in-  which  Said  Several  premises,  the  said  plaintiff,  before  the  committing  of  such 

«ic«(A)?'^     grievances  by  the  said  defendant,  had  not  only  deservedly  gained  the  good 

[  *631  ]  opinion  of  all  his  neighbors,  and  divers  other  good  and  worthy  subjects  of  this 

realm,  but  had  also  supported  himself,  and  would  thereafter  have  supported 

himself,  by  his  honest,  faithful,  diligent,  and  attentive  exertions  in  the  service 

of  his  roasters  and  employers,  had  not  such  grievances  been  committed  as 

hereinafter  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid.     And  whereas  also 

the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  such  grievances, 

had  quitted  and  left  the  service  of  the  said  defendant,  and  had  been  recommend* 

ed  to,  and  was  likely  to  be  retained  and  employed  by,  and  in  the  service  of, 

one  £.  F.  as  a  [footman]  and  servant,  for  certain  wages,  to  be  therefore  paid 


{k)  This  action  is  not  sustainable  unless  cv-  B.  &  C.  678 ;  and  9  Id.  408. 

press  malice  can  be  proved,  see  Bui.  N.  P.  9.— I  U)  These  words  must  depend  on  the  tenns  qb- 

T.  R.  110.— 3  B.  &  P.  687.    And  see  folly  the  •d  in  the  libel. 
law  in  1  Stark,  on  Slander,  2d  ed.  28S  to  90O.    8 
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to  the  said  plaintifi;  to  wit,  at,  &c.  (vemu).  Tet  the  said  defeDdant,  well  know-  >'<» 
ing  the  premises,  but  contriving  and  maliciously  intending  to  injure  the  said  . 
plaintiff  in  his  said  character,  and  to  bring  him  iuto  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects 
of  this  realm,  and  particularly  with  the  said  £.  F.  and  to  cause  it  to  be  suspect- 
ed and  believed  that  the  said  plaintiff  was  not  fit  to  be  employed  as  a  servant, 
and  that  he  was  [bad-tempered,  and  a  lazy  and  impertinent  fellow,]  and  there- 
by to  prevent  the  said  £.  F.  from  retaining  and  employing  the  said  plaintiff  in 
his  service,  as  he  otherwise  might  and  would  have  done,  and  to  vex,  harass,  op- 
press, impoverish,  and  wholly  ruin  the  said  plaintiff,  and  to  deprive  him  of  the 
means  of  supporting  himself  by  honest  and  industrious  employment,  heretofore, 
to  wtt«  on,  dtc*  at,  &c.  (venue)  aforesaid,  wrongfully  and  unjustly  did  compose 
and  publish  a  certain  false,  scandalous,  malicious,  and  defamatory  libel  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  him  in  his  said  employ* 
ment,  and  as  such  servant,  containing  therein  the  false,  scandalous,  malicious, 
and  defamatory  and  libellous  matter  following,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  his  said  employment,  as  such  servant 
as  aforesaid,  that  is  to  say,  [^ere  set  out  the  Hbel  with  proper  innuendoee,  which 
in  the  case  from  which  this  form  was  drawn^  was  as  follows :  he  (meaning 
the  said  plaintiff;  is  a  bad-tempered,  lazy,  impertinent  fellow.] — [Add  other 
counts  as  the  case  may  suggest^  and  a  count  stating  the  libel  to  be  of  and  concern' 
ing  plaintiffs  withoui  reference  to  his  character  of  servant,] — By  means  of  the  Damage, 
committing  of  which  said  grievances  the  said  plaintiff  hath  been,  and  is  greatly 
injured  in  his  said  good  character,  and  brought  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbors,  and  other  good  and  worthy  sub- 
jects of  this  realm,  to  whom  he  was  in  anywise  known,  insomuch  that  divers  of 
those  neighbors  and  subjects,  and  in  particular  the  said  E.  F.  to  whom  the 
[good  temper,  fidelity,  activity,  and  civility  (m)]  of  the  said  plaintiff,  in  the  capa- 
city of  a  servant,  and  otherwise,  were  unknown,  have,  on  occasion  of  the  com- 
mitting of  the  said  grievances,  from  thence  hitherto  suspected  and  believed,  and 
the  said  £.  F.  still  doth  suspect  and  believe  the  said  plaintiff  to  have  been  and 
to  be  *a  [bad-tempered,  lazy,  and  impertinent  person(n),]  and  unfit  to  be  retained  [  *632  1 
or  employed  in  the  capacity  of  a  servant*  And  also  by  reason  thereof,  the  said 
E.  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  afore- 
said, refused  and  declined  to  retain  and  employ  the  said  plainfiff  in  his  service 
as  a  [footman]  or  otherwise,  as  he  otherwise  might  and  would  have  done  ;  and 
by  reason  thereof,  he  the  said  plaintiff  hath  not  only  lost  and  been  deprived  of  the 
Mipport,  sustenance,  wages,  gains,  and  emoluments,  which  might  and  would 
'Otherwise  have  arisen  and  accrued  to  him,  from  and  by  reason  of  his  being  so 
retained  and  employed  as  last  aforesaid,  but  hath  from  thence  hitherto  remained 
and  continued,  and  still  is  out  of  employ,  and  deprived  of  the  opportunity  of 
supporting  himself  by  honest  and  industrious  means,  and  hath  been  and  is,  by 
means  of  the  said  several  premises,  otherwise  greatly  injured  and  damnified, 
to  wit,  att  &c.  (venue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  jf— , 
and  therefore  he  brings  his  suit,  &c. 

(m)  These  averments  must  depend  on  the  words       (n)  These  averments  must  depend  on  the  words 
used  m  the  libel.  used  in  the  libel. 
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FOR            [Proceed  a$  umioI,  ere  in  th^form,  atiie,  620,  to  the  oafeneJb,  622,  mutatis  inu- 
7.  For  a*'     tandls,  and  ikw  oe  follows ;]— ••  lu  a  certain  newapaper,  called  the {ih* 


libel  in  & 


new 


J^per    iiiU  of  the  newspaper,)  falsely  and  maliciously,  &c."— [Proceed  m  umtal  lo  sti 


(''^  oullhe  libel] 

8.  For  a  [Proceed  as  usual^  as  in  ihtform^  ante^  620,  to  the  asterisk^  622«  mutatis  mo- 
Si»r(o*.      tandis,  and  (Aew  as  follows  ;]— '*  In  the  form  of  a  letter  addressed  to  one  E,  F. 

falsely  and  maliciously,  &.c." — [Proceed  as  tisutd  to  set  out  the  libel,] 

9.  For  a  libel  [Proceed  as  muaU  and  after  the  statement  of  the  defendants  malicious  inienU  « 
dra'tSitoL-  onte,  622,  or  ante,  627  ^mutatis  mutandis,  proceed  (At«:]  ''falsely,  wickedl/,  and 
eaces  ofli-  maliciously  did  [compose  and]  publish,  and  cause  and  procure  to  be  [composed 
ter(  p).  and]  published,  of  and  concerning  the  said  plaintid*,  [and  of  and  concerning,"  &c. 
[  *633  ]  ^  ^^y  ^cial  inducement  to  be  referred  to,]  a  certain  false,  scandalous,  malicious, 

and  defamatory  libel,  in  a  certain  part  of  which  said  libel  there  was  and  is  con- 
tained, amongst  other  things,  the  false,  scandalous,  malicious,  defaniatory,  and 
libellous  matter  following,  of  and  concerning  the  said  plaintiff,  [and  of  and  coa* 
corning,  &c.  if  any  special  inducement  to  be  referred  to,]  that  is  to  say,  [here  scf 
out  the  libellous  paragraph,  with  innuendoes,  as  usual,  then  proceed  thus :]  aod  in 
another  part  of  which  said  libel  there  was  and  is  contained,  amongst  other  things, 
the  false,  scandalous,  malicious,  defamatory*  and  libellous  matter  following,  of 
and  concerning  the  said  plaintiff,  [and  of  and  concerning,  &rc.  if  any  special  tn- 
ducement  to  be  referred  to,]  that  is  to  say,  [here  set  out  the  libellous  parugfopk, 
uith  innuendoes  as  usucU ;]  and  in  part,  d&c.  [so  proceeding  on  to  state  any  oiker 
libellous  paragraph,  and  conclude  as  in  other  cases.] 


«<«• 


[Commencement  and  conclusion  as  usual,  as  ante,  596.] — For  that  whereas  the 
SAL  sLAK-  gaid  plaintiff  now  is  a  good(r),  true,  honest,  just,  and  faithful  subject  of  this 


FOWL    TBB- 


Dva. 


10.  For  realm,  and  as  such  hath  always  behaved  and  conducted  himself,  and  until  Che 
^ords,  uuU-  committing  of  the  several  grievances  by  the  said  defendant,  as  hereinafter  mcD- 
cusine^he     ^i^(^^>  ^^^  always  reputed,  esteemed,  and   accepted,  by  and  amongst  all  his 


V^^}^^*^  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he 

/^{q),      in  anywise  known,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at, 

&c.  (venue), — And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty, or, 

until  the  time  of  the  speaking  and  publishing  of  the  several  false,  ecandaloQS, 

malicious,  and  defamatory  words,  [or  say, ''  committing  of  the  said  several  griev- 

[  *634  ]  ances"]  by  the  said  defendant,  as  ^hereinafter  mentioned,  been  suspected  to  have 

(o)  There  is  no  necessity  far  this  averment,  declaration,  care  should  be  taken  to  distinguish 

though  it  is  usual.    In  Richmond  v.  — ^,  M.  T.  them,  as  in  the  above  Tortt,  or  otherwise,  for  n  th» 

1880,  the  declaration  stated  that   the  defendant  facts  were  to  be  set  out  continuously,  and  the  8eos« 

■  published  a  certain  libel,  Slc.  in  the  Timet.*  with-  were  thereby  to  be  altered,  the  variance  would,  it 

out  aaying  <*  in  a  eertotn  newspaper  called  the  ^eems,  be  fatal,  1  Campb.  360.— Ry.  9l  Moo.  C. 

Tinut^  and  the  court  held  this  suffacient.  N.  P.  112.— I  Stark,  on  Slander,  S80,  S81.     Std 

(p)  It  is  not  necessary  to  set  out  the  whole  of  query, 

the  obnoxious  publication,  it  is  sufficient  to  extract  (9)  As  to  the  mode  of  framine  declarations  lor 

the  obnoxious  passages,  provided  their  sense  be  slander  in  «;eneral,  see  ante,  vol.  1.  438  to  438,  and 

clear  and  distinct,  8  Mod.  829.— 1  Stark,  on  Stan-  the  notes  to  the  form,  ante, 620. 

der,  2d  edit.  880.     But  where  distinct  passages  are  ir)  That  there  is  no  necessity  for  this  general 

extracted  from  the  same  libel,  and  set  out  in  the  inducement,  see  ante,620,  note. 
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been  guilty  of  theH,  [the  crime  charged]  or  of  any  other  crime  as  hereaAer  stat-       '^^ 
ed  to  have  been  charged  upon  and  imputed  to  him  by  the  said  defendant    ilaitdcb. 
By  means  whereof  the  said  plaintifft  before  the  committing  of  the  said  several 
grievances  by  the  said  defendant,  as  hereinafter  mentioned,  had  deservedly  ob- 
tained the  good  opinion  and  credit  of  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  wit,  at, 
dDC.  {venue)  aforesaid. — [Here  state  the  special  inducement  necessary  to  explain  Spacial  in- 
the  slander  J  and  as  to  which  inducement^  see  anie^  621,  and  voL  t.  p.  429.     In 
the  case  upon  which  this  precedent  was  framed,  the  indncemeni  was  as  follows : 
— And  whereas  also  before  and  at  the  time  of  the  committing  of  tho  grievances 
by  the  said  dcfendantt  as  hereinafter  mentioned,  divers  goods  and  chattels,  to 
wit,  two  spoons,  and  six  linen  cloths  of  one  E.  F.  of  the  value,  to  wit,  of  £6f 
bad  been  and  were  feloniously  stolen,  taken,  and  carried  away,  to  wit,  at,  &c. 
{venue)  aforesaid.] — Yet  the  said  defendant   well  knowing  the  premiees,  but 
greatly  envying  the  happy  state  and  condition  of  tho  said  plaintiff,  and  contriving 
and  wickedly  and  maIiciou9ly(«)  intending  to  injure  the  said  plaintiff  in  his  said 
good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbors,  and  other  good  and  worthy  sub- 
jects of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbors  and  subjects,  that  he  the  said  plaintiff  had  been  and  was  guilty  of 
[theft],  as  hereafter  stated  to  have  been  charged  upon  and  imputed  to  him  by 
the  said  defendant,  and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of 
this  kingdom,  made  and  provided  against  and  inflicted  upon  persona  guilty 
thereof,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said 
plaintiff,  heretofore,  to  wit,  on,  d&c.  [day  of  speaking  the  words,  or  about  it* 
J%e  precise  day  stated  need  not  be  proved]  at,  &c.  {venue)  aforesaid,  in  a  cer- 
tain discourse,  which  the  said  defendant  then  and  there  had  of  and  concerning 
the  said  plaintiff,  and  of  and  concerning   the  said  [theft  of  the  said  goods  and 
chattels,]  in  the  presence  and  hearing  of  [one  6.  H.  and  of]  diver8(0  good 
and  worthy  subjects  of  our  lord  the  *king,  then  and  there,  in  the  presence  and  [  ^635  1 
hearing  of  the  said  last-mentioned  subjects  *  falsely  and  maliciously (»)  spoke 
and  published,  of  and  concerning  the  said  plaintiff  (to),  and  of  and  concerning 
the  said  [theft  of  the  said  goods  and  chattels(a;),]  the  false,  scandalous,  mali- 
cioa8(y),  and  defamatory  words  following(ir),  that  is  io  say,  [he(a)  (meaning  the 

la)  As  lo  iho  sutement  of  the  defendant's  ma-  East,  568,  but  tho  word  '^falte^  u  not  necessary, 

Rcious  intent,  see  ante,  623,  note  (u).  Rep.  temp.  Hardw.  SJ40. 

(i)  It  is  said  that  if  the  words  are  laid  to  be  {»)  Verbal  slander  should  bo  stated  in  this  maft- 

spoken  before  E.  F.  and  others,  it  is  sufficient  to  ner,  and  it  would  be  improper  lo  state  that  the 

prove  that  they  were  spoken  in  the  presence  of  words  were  "in  tubetamie  and  to  the  fffitcif&i* 

others  only,  But.  N.  P.  6.  lowingt*  ante,  vol.  i.  434.— Rep.  temp.  Uardw. 

(II)  As  to'  the  statement  of  the  malicious  in-  806.— -8  B.  &  A.  508.    **  These  words,  vel  oonsi- 

tent,  see  ante,  6SS,  note(ii).    The  declaration  may  sit/ta,*  would  be  too  uncertain,  £ro.  Eliz.  645. 

be  either,  that  the  defendant  *'/alt*!y  wpokiT  the  The  words  themselres  should  be  stated,  8  M.  5i 

woitis,  or  that  he  spoke  «*t^  fake  wmrde^  1  Ko-  8. 1 10.-»6  Taunt.  169 ;  and  a  ooimt  merely  alleg- 

ble,  878.  inc  that  the  defendant, "  in  a  certain  discourse,  fcc. 

{w\  The  declaration  mu&t  show,  by  a  eoUo^i"  falsely  and  maliciously  charged  and  asserted,  and 

ym  or  otherwise,  that  the  words  were  spoken  qf'  accused  the  plaintiff'  of  being  in  inaolveoi  drcun* 

mul  emieeming  Vu  plaintiffs  see  onto,  vol.  i.  49S.  stances,"  and  stating  special  damaffe,  withotit  set* 

{a)  This  averment  is  material  <khefi  the  words  tins  out  the  words,  i»as  held  insuncient,  and  the 

ara  actionable  only  with  reference  to  some  prior  joogment  was  arrested,  8  M.  ft  6.   UO.    But 

iadaeettent  in  the  declaration,  see  ante,  vol.  i.  488.  tomatlmes  a  general  statement  would  be  cured  by 

—ft  Saond.  807  a,  note  1.  vtrdiet,  8  D.  5t  R.  519.-4  B.  ft  C.  519, 8.  C— 

Jw)  This  allecation  is  a  sufficient  averment  of  Ante,  vol.  i.  484^  note, 

ice,  ante,  6fe,  u.— 1  Saund.  84ft  a,  n.  ft.    I  (a)  The  slaodersus  words  should  be  stated  as 

Vol.  II.  62 
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said  *p]aiDtiff(6))  had  a  hand  in  the  afiair  (meaning  die  said  theft  of  the  aaid 
goods  and  chattels),  and  thereby  then  and  there  (meaning  that  the  said  plaintiff 
had  been  and  was  guiltj  of  feloniously  stealing,  taking,  and  carrying  away  the 
said  goods  and  chattels).] — [JIdd  such  other  counts  <u  the  dander  may  tuggeti. 
The  foUomng  may  he  the  form  of  a  second  or  subsequent  count  for  slander^  inds- 
rectly  accusing  the  plaintiff  of  an  offence^  and  which  is  explained  by  on  tiMiiice- 
meni  in  some  prior  counl  of  the  declaration,] — And  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &.c.  (venue)  aforesaid,  in  a  certain  other  dis- 
course which  the  said  defendant  thcf^  and  there  had  of  and  concemifig  the 
said  plaintiff,  and  of  and  concerning  the  said,  d£.c«  [the  mailer  alluded  io  inihs 
indueemsnt']  in  the  presence  and  hearing  of  divers  other  good  and  worthy  sub- 
jects of  this  realm,  the  said  defendant  further  contriving  and  intending  as  afore* 
said,  then  and  there,  in  the  presence  and  hearing  of  the  said  last-mentioiied 
subjects,  falsely  and  maliciously  spoke  and  published  of  and  concerniag  1km 
said  plaintiff,  and  of  and  concerning  the  said,  &c.  [the  maiier  alluded  io  iai  the 
inducement]  the  false,  scandalous,  malicious,  and  defamatory  words  following* 
(that  is  to  say)  &c.     [Here  set  oul  the  slander  with  proper  innuendoes,     Cem* 
clude^  stating  the  damage  thus :] — By  means  of  the  speaking  and  publisbiog 
of  which  said  several  false,  scandalous,  malicious,  and  defamatory  words,  [or^ 
**  commitdng  of  which  said  several  grievances"]  by  the  said  defendant  as  afore- 
said, the  said  plaintiff  hath  been,  and  is  greatly  injured  in  his  said  good  name, 
fame,  and  credit,  and  brought  into  public  scandal,  inftimy  and  disgracet  with 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  (Us 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the  in- 
nocence and  integrity  of  the  said  plaintiff  in  the  premises  were  unknown,  have, 
on  account  of  the  speaking  and  publishing  of  which  said  several  false,  scanda- 
lous, malicious,  and  defamatory  words,  [or,  '*  committing  of  the  said  grievaiH 
ces"]  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been,  and  to  be 
a  person  guilty  of  [theft],  so  as  aforesaid  charged  upon  and  imputed  to  him 
by  the  said  defendant,  and  have,  by  reason  of  the  committing  of  the  said  griev- 
ances by  the  said  defendant  as  aforesaid,  from  thence  hitherto  wholly  refused* 
[  *637  ]  *and  still  do  refuse  to  have  any  trnnsaction,  acquaintance,  or  discourse,  with 
him  the  said  plaintiff,  as  they  were  before  used  and  accustomed  to  have,  and 
otherwise  would  have  had,  and  also,  by  reason  of  the  premises,  &.c.     [JJere 
state  any  special  damage  that  may  have  arisen  to  plaintiff'  in  consequence  of  the 
dander.] — And  also  by  means  of  the  premises  the  said   plaintiff  hath  been, 
and  is  otherwise  much  injured   and  damnified,  to  wit,  at,  &c.  (renite)  afore- 


they  were  uttered,  ante,  vol.  i.  4S4.  Proof  of  words 
■pokeii  in  the  iMrd  person  will  not  support  a  dec- 
laration for  words  spoken  in  tlie  s^coro,  and  vice 
vendyA  T.  R.  217.--Bul.  N.  P.  6.  Nor  will,  words 
8p<rfcen  by  way  of  interrosation  support  a  charge 
of  words  spoken  affirmaUvelv,  8  T.  R.  150.    The 

Stiaintiff  need  not  prove  all  t(ie  words  laid,  if  they 
o  not  constitute  one  entire  charge,  and  the  non- 
proof  would  not  alter  its  roeaniiu;,  thougli  he  must 
prove  sudi  of  them  as  will  be  sumcieni  to  maintain 
nis  action,  and  it  will  not  suffice  to  prove  equiva- 
lent expressions,  ante,  vol.  i.  435. — Though  some 
of  the  words  spoken  may  not  bo  actionable,  yot  if 


they  be  spoken  at  the  sama  time  as  those  whick 
are  actionable,  they  may  all  be  stated  in  one  rouul, 
10  Rep.  ISl  a.— 2  Saund.  S07  a,  n.  1.— 3  Wils. 
185. — ^Dver,  75  a.  But  if  uords  which  are  not  ac- 
tionable be  staled  by  themselves  in  a  distinct  count, 
and  entire  damages  be  given,  judgment  will  be  ar- 
retted, id.  ibid.  It  has  been  held,  that  words  not 
stated  in  the  declaration,  may,  though  actionable  'm 
themselves,  be  given  in  evidence,  in  afrgravatlon  of 
damages,  Peake,  C .  N.  P.  125,  £2, 166.-.Bul.  N, 
P.  7.— I  Campb.  48,  9. 

(5)  As  to  the  use  and  necessity  for  an  innueodo, 
see  ante,  vol.  i.  436. 
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8ttid.     To  the  damage  of  the  said  plaintiff  of  ^ — ,  and  therefore  he  brings  his    ^^^^^ 

SUitt  &C*  tLAHDSB* 

[ComtiMnce  toUh  the  U9ual  inducement  of  the  plaintijf^s  good  character^  as  in  ^^'  ^.^ 
the  preceding  form,  and  then  proceed :] — And  whereas  also  before  the  speaking  plunti^th 
of  the  several  false^  scandalous,  malicious,  and  defamatory  words  by  the  said  ^i^^mih 

defendant  of  and  concerning  the  said  plaintiff,  in  the counts  hereinafter  ^^po^^^n' 

mentioned,  a  certain  action  was  depending  in  his  majesty's  court  of  exchequer  with  a  <pe- 
at  Westminster,  wherein  one  W.  H.  was  the  plaintiff,  and  one  W.  S.  the  defen-  meat  to  mT 
dant,  and  in  which  said  suit,  before  the  speaking  and  publishing  of  the  same  £j^^ 
words,  to  wit,  on,  &.c.  a  certain  inquisition  of  dcunages  sustained  by  the  said 
W.  H.  was  in  due  form  of  law  taken  before  the  sheriff  of,  &c.  by  the  oath  of  ^ 

twelve  good  and  lawful  men  of  his  bailiwick,  at,  &c. on  the  taking  of  which 

said  inquisition  as  aforesaid,  he  the  said  plaintiff  was  duly  sworn,  and  did  take 
his  corporal  oath  upon  the  Holy  Gospel  of  God,  before  the  said  sheriff,  he  the 
aaid  sheriff  then  and  there  having  sufficient  and  competent  power  and  authority 
to  administer  an  oath  to  the  said  plaintiff  in  that  behalf,  and  the  said  plaintiff  be- 
ing 80  sworn,  and  having  so  taken  his  corporal  oath,  was  then  and  there  exam- 
ined, and  did  give  his  evidence  as  a  witness  on  the  taking  of  the  said  inquisi- 
tion, to  wit,  at,  &rC.  (venue)  aforesaid  ;  and  the  said  plaintiff  further  saith,  that 
the  said  defendant  well  knowing  the  premises,  but  greatly  envying  the  happy 
state  and  condition  of  the  said  plaintiff,  and  contriving  and  intending  to  injure 
the  said  plaintiff  in  his  aforesaid  good  name,  fame,  and  character,  and  bring  him 
into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  hifi  neighbors, 
and  other  good  and  worthy  subjeets  of  this  realm,  to  whom  he  was  in  any  wise 
known,  and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and 
subjects,  that  he  the  aaid  plaintiff  had  been,  and  was  guilty  of  perjury,  *and  to  [  *638  ] 
subject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and 
provided  against,  and  inflicted  upon  persons  guilty  thereof,  and  also  to  vex,  ha- 
rass, oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff  heretofore,  to 
wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  in  a  certain  discourse  which  the  said  defen- 
dant then  and  there  had  with  the  said  plaintiff,  in  the  presence  and  hearing  of 
divers  good  and  worthy  subjects  of  this  realm,  the  said  defendant,  in  the  pre- 
sence and  hearing  of  the  said  last-mentioned  subjects,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  said  plaintiff,  and  of  and  concerning 
the  said  inquisition  so  taken  as  aforesaid,  and  of  and  concerning  the  said  evi- 
dence so  given  by  the  said  plaintiffas  aforesaid,  the  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  is  to  say,  d&c.  [here  Bel  out  the  toords, 
101/^  innuendoes,'} — By  means,  d&c.  [os  in  the  preceding  form^  to  the  end.] 

[Commencement  and  conclusion  as  usual,  as  ante,  596.] — For  that  whereas  the  it.  Por 
said  plaintiff  now  is  a  good(e),  true,  honest,  just,  and  faithful  subject  of  this  word^'S? 
realm,  and  as  such  hath  always  behaved  and  conducted  himself,  and  until  the  c^in^^hs 
committing  of  the  several  grievances  by  the  said  defendant,  as  hereinafter  men-  piaintiffor 

^  ^  "  perjury  or 

(c)  See  the  notes  to  the  preceding  form,  and        (e)  That  there  ia  ne  necetsity  for  this  induce-  ne  offeoM 
anoUierCbrmfor  a  libel,  charging  plaintiff  with  per^    ment  of  general  good  character,  aee  ante,  620,  ^||). 
jury,  ante,  6M.  notea. 

(d)  So«  the  DOtM  to  the  preceding  form. 
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'^A  ttoned,  was  always  repuledt  esteemed,  and  accepted)  bj  and  amoi^t  all  hia  oeigfa- 
•LAiroxB.  bora,  and  other  ^od  and  worthy  aubjecta  of  thia  realm*  to  whom  he  wmain  aojf- 
wise  known  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  &€•  (rc- 
»«€.)  And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the 
time  of  the  committing  of  the  said  several  grievances  by  the  sjid  defendant*  aa 
heretnailer  mentioned,  been  suspected  to  have  been  guilty  of  [perjury,  fhe  of^ 
fence  eharged^ll  as  hereafter  stated  to  have  been  charged  upon  and  imputed  to 
the  said  plaintiff  by  ihe  said  defendant,  or  of  any  other  such  crime.  By  means 
of  which  said  premises,  the  said  plaintiff  before  the  committing  of  the  aeveral 
grievances  by  the  said  defendant,  as  hereafter  mentioned,  had  deservedly  ob- 
tained the  good  opinion  and  credit  of  all  hia  neighbors,  and  other  good  aod 
worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  wit,  at, 
&c.  {venue)  aforesaid.     Tet  the  aaid  defendant  well  knowing  the  premiaes,  but 

[  *639  ]  greatly  ^envying  the  happy  slate  and  condition  of  Ihe  said  plaintiff,  and  eootriT- 
ing,  and  wickedly  and  malicions}y(/)  intending  to  injure  the  said  plaintiff  in 
his  said  good  name,  fame,  and  credit,  and  to  bring  him  into  public  scaodaU  in- 
famy, and  disgrace  with  and  amongst  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed 
by  those  neighbors  and  subjects  that  the  said  plaintiff  had  been  and  waa  gnilty 
of  [perjury,]  as  hereafter  stated  to  have  been  charged  upon  and  imputed  to 
him,  and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of  this  king- 
dom made  aod  provided  against,  and  inflicted  upon  peraons  guilty  thereof 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him,  heretofore,  to  wit, 
on,  d&c.  {day  of  epeaking  the  words^  or  about  U*  Tkepreeise  day  §ialed  need  not 
he  proved^)  at,  &c*  {venue)  aforesaid,  in  a  certain  diacourse  which  the  aaid 
defendant  then  and  there  had  of  and  concerning  the  said  plaintiffi^),  in  the 
preaence  and  hearing  of  divers  good  and  worthy  subjects  of  our  lord  the  now 
king,  and  then  and  there,  in  the  presence  and  hearing  of  the  said  last  mention* 
ed  subjects,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
aaid  plaintiff^/Bf),  the  false  (A),  scandalous,  malicious,  and  defamatoiy  words 
following,'that  is  to  say,  [We  eet  out-  the  vforde^  VfUh  proper  innuendoes^  m  C4ais, 
he  (meaning  the  said  plaintiff)  is  perjured.] — [Add  euck  other  counle  eu  the 
Viords  moy  euggeet    I'he  foUotving  is  ike  form  of  a  second  or  subsequent  e  ouni  :] 

^^^^  .  — ^And  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  afore* 
aaid,  in  a  certain  other  discourse  which  the  aaid  defendant  then  and  there  had 
in  the  preaence  and  hearing  of  divers  other  good  and  worthy  aubjecta  of  thia 
realm,  the  aaid  defendant  further  contriving  and  intending  as  aforesaid,  then  and 
there,  in  the  presence  and  hearing  of  the  aaid  laat-mentioned  aubjecta,  falsely 
and  maliciously  spoke  and  published  of  and  concerning  the  aaid  plaintiff,  tiia 
false,  scandalous,  malicious,  and  defamatory  words  following,  that  is  to  say ; 
[here  set  out  the  words  in  another  ehape ;  conclude  vnth  stating  ihe  damage^ 

Bamife.  which  may  be  thus ;] — By  meana  of  the  committing  of  which  said  several  griev* 
ances  by  the  said  defendant  as  aforeaaid,  the  said  plaintiff  hath  been,  and  is  great- 

[  *640  ]  \y  injured  in  his  said  good  name,  fame,  and  credit,  *and  brought  into  public  acan- 
dal,  infamy,  and  disgrace  with  and  amongst  all  hia  neighbors,  and  other  good 

(/)  B—  110U  juV  anu,  SSi.  (h)  9—  aiit«,  Stf,  nett  («) ;  S86,  DOtM  (to)  St 

(r)  Sm  ante,  68$,  BotM  (to)  li  («).    Vol.i.4St.    <«).  ^  v  m       .  w 
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and  worthy  subjects  of  tiiis  reahn,  iosomuch  that  divers  of  those  neighbors  and        '<>" 
subjects  to  whom  the  innocence  and  integrity  of  the  plaintiflfin  the  premises  were    tLAHDsa. 
unknown,  have,  on  account  of  the  committing  of  the  said  grievances  by  the  satd 
defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed,  and  still 
do  suspect  and  believe,  the  said  plaiotiflT  to  have  been,  and  to  be,  a  person  guil- 
ty of  [perjury,]  so  as  aforesaid  charged  upon  and  imputed  to  him  by  the  said  de- 
fendant, and  have,  by  reason  of  the  commiuing  of  the  said  grievances  by  the  said 
defendant  as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do  refuse 
to  have  any  transaction,  acquaintance,  or  discourse  with  the  said  plaintiff  as  they 
were  before  used  and  accustomed  to  have,  and  otherwise  would  have  bad ; 
and  also,  by  means  of  the  premises,  dirC.  [h$re  state  the  iptcial  damage^  ifplain^ 
Hff  has  sustained  aaif,]  and  also  by  means  of  the  premises,  the  said  plaintiff  Sp^i*!  da- 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  d&c.  {venue) 
aforesaid.     To  the  damage  of  the  said  plaintiff  of  j^ — ,  and  therefore  be  brings 
his  suit,  d&c. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing  JJJ;^*5jn- 
of  the  grievances  hereinafter  mentioned,  was  and  now  is  an  honest,  uprieht,  ^^f^„. 

1     C7         plaintin  in 

and  faithful  subject  of  this  realm,  and  at  the  several  times  hereinafter  men-   his  ^c«,  u 
tioned,  and  for  a  long  time  before,  was  and  still  is  one  of  his  Majesty^s  justi-  a^josacTIS^ 
ces  of  the  peace(A;),  assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  P^^^i  ^^^ 
and  for  the  county  of  S.  and  hath  always,  during  the  time  of  his  being  such  pocketed 
justice,  hitherto  behaved  and  conducted  himself  righteously,  faithfully,  proper-  ed  by  per- 
ly,  and  honestly,  in  the  execution  of  his  said  office  of  justice  of  the  peace,  and  ^^^^^^^ 
never  was  guilty  of  the  offences  or  misconduct  hereinafter  stated  to  have  been  hiin(t). 
charged  upon  *and  imputed  to  him  by  the  said  defendant,  nor  until  the  time   r  454  ^  1 
of  the  committing  of  the  grievances  by  the  said  defendant  as  hereinafter  men- 
tioned, was  ever  suspected  of  any  such  offences  or  misconduct ;  by  reason 
whereof  the  said  plaintiff  had  deservedly  acquired  the  honor,  esteem,  and  good 
will  of  all  his  neighbors  and  others,  good  and  worthy  subjects  of  our  said  lord 
the  king,  to  whom  he  was  known,  to  wit,  at,  dec.   {venue).     Nevertheless  the 
said  defendant,  well  knowing  the  premises,  but  contriving,  and  wickedly  and 
maliciously  intending  to  injure  the  said  plaintiff  in  his  good  name,  credit,  and 
reputation,  and  to  bring  the  said  plaintiff  into  great  disgrace,  scandal,  and  dis- 
trust, as  such  justice  as  aforesaid,  amongst  all  his  neighbors,  and  other  good  and 
faithful  subjects  of  our  said  lord  the  king,  on,  dtc.  at,  d&c.  {venue)  aforesaid,  in 
a  certain  discourse  which  the  said  defendant  then  and  there  had  of  and  con- 
cerning the  said  plaintiff,  and  of  and  concerning  the  said  plaintiff  in  the  execu- 
tion of  his  said  tffice  of  justice  of  the  peace,  in  the  presence  and  hearing  of  the 
said  subjects,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
said  plaintiff,  and  of  and  concerning  him  in  the  exercise  of  his  said  office  of 
justice  of  the  peace,  in  the  presence  and  hearing  of  the  said  last-mentioned  sub- 

(<)' Words  impuUBS  comtptioii  to  a  magiitrato  exocaUon  ofhii  ofliee,  S  Caiii|».  14t.— fltrm.  1167. 

aro  aetioiuble,  4  Rap.  IS.— Cro.  Jtc.  90 ;  though  —And  see  further,  Burn's  Justice,  toI.  iii.  47S,  477, 

wet6»  ioMNitiag  want  oTabUttj  do  not  appov  to  bo  tStb  edin 
fo^  t  fialk.  m.— Seo  alio  Holt,  SSt.— Cre.  Car.       (k)  This  is  a  bottor  aTormont  than  that  plaintiff 


14  nS.— S  Wila.  177.    An  indietmaat  win  not  tio    was  ^  duly  qoattfiwl,"  anto,  toL  i.  4S0. 
naiess  tho  wonlt  «ra  spokon  to  tho  juatka  in  tho 
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roR       jects,  these  falae,  scandaloufl,  and  malicious  words  followifigv  thai  is  to  say, 

V  JS-A  o  Jlk  M 

•LAMDXJi.    — [Bere  sH  oui  the  warda^ioiih  proptr  ifmuendoe»t  and  add  mch  atiur  ttmnit 
Damage.      OM  may  be  requuiiti  and  cauclude  wUh  tfu  following  damage :] — ^By  means  of 
which  said  premises  the  said  (^iotiflf  hath  been,  and  is  greatly  iojured  in  faia 
aforesaid  good  name,  famsy  and  credit,  and  brou^t  into  public  scandal,  iniaoajt 
and  disgrace,  with  and  amongst  all  bis  neighbors  and  other  good  and  woitbj 
subjects  of  this  realm,  insomuch  that  divers  of  those  neighbors  and  subjects  to 
whom  the  integrity  of  the  said  plaintiff  were  unknown  have^  on  occasioo  of  the 
committing  of  the  said  several  grievances,  from  thence  hitherto  suspected  and 
believed,  and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been,  and  to 
be  a  person  guilty  of  the  ounces  and  misconduct  »o  as  aforesaid  mentiuaed  to 
have  been  diaiged  upon  and  imputed  to  the  said  plaintiff  by  the  said  defend- 
ant, and  thereby,  and  otherwise  by  means  of  the  premises,  the  said  plaintiff  hath 
been,  and  is  greatly  injured  and  damnified,  to  wit,  at,  &K5.  (ventie)  aforesaid*— 
\^Ifany  special  damage^  here  state  it,] — To  the  damage  of  the  said  plaintiff  of 
£ —  and  therefore  he  brings  his  suit,  &c. 

14.  For  ^^r  ^^^  whereas  the  said  plaintiff  now  is  a  good(m),  true,  honest,  just,  and 

de^i^'  ^igJo-  ^^'^^"'  subject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted 
tiff  in  hifl      himself,  and  until  the  committing  of  the  several  grievances  by  the  said  defend- 
Mfor'fliaa-    uit  as  hereiuafler  mentioned,  was  always  reputed,  esteemed,  and  accepted, 
auoraewn.  ^y  ^^^  amongst  all  his  neighbors  and  others,  good  and  worthy  subjects  of 
this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of  good  name, 
fame,  and  credit,  to  wit,  at,  &c.  (oentie).     And  whereas  also  the  said  plain- 
tiff,  before,  and  at  the  time  of  the  committing  of  the  several  grievances  bj  the 
said  defendant  as  hereinafter  mentioned,  had  been  and  was,  and  still  is  an  a^ 
tomey  of  the  court  of  our  said  lord  the  king,  before  the  king  hims^,  [or,  ifm 
C.  P.  ^  before  his  majesty's  justices  of  the  Bendi,"]  and  hath  always  used*  ex* 
ercised,  and  carried  on,  and  still  doth  use,  exercise,  and  carry  on  the  professioB 
and  business  of  an  attomey(»),  with  honesty,  integrity,  credit,  and  reputation, 
and  hath  not  ever  been  guilty,  or  until  the  time  of  the  committing  of  the  said  griev* 
ancea  by  the  said  defendant  as  hereinafter  mentioned,  been  suspected  to  have 
been  guilty  of  the  dishonesty  or  misconduct  as  hereinafter  mentioned,  to  have 
been  charged  upon  and  imputed  to  him  by  the  said  defendant,  to  wit,  at,  d&c 
(venue).    By  means  of  which  said  premises,  the  said  plaintiff,  before  the  commit- 
ting of  the  severe]  grievances  by  the  said  defendant  as  hereinafter  mentioned, 


(/)  Words  which  impute  the  want  of  integrity  is  an  aUoniey,  ac.  and  hath  for  a  long  timo  earned 

or  capacity,  whether  mental  or  pecuniary,  in  the  ii  on,  &c."  it  will  suffice,  2  Roll.  Rep.  84.— Ante, 

conduct  or  a  profession  or  trade  in  which  the  par-  vol.  i.  430.— Where  an  aTsnnent  of  extrinne  maf- 

U  18  engaged  are  actionable,  1  Mai.  Ent.  244 — 3  ter  is  material,  the  allegation,  that  the  slander  ap- 

Wilg.  69, 187. — 2  Bla.  Rep.  760. — 7  Moore,  200.  plies  to  such  extrinsic  matter  is  matter  of  descrip- 

— S  B.  &  B.  297,  S.  C. — 3  B.  &  A.  702.— 2  Car.  xioa^  and  must  in  general  be  proTod  as  laid,  iboi^ 

&  P.  146. — See  the  form  of  declaration  for  a  libel  unnecessarily  minute.    Thus,  in  slander  of  an  al- 

on  an  attorneir,  ante,  629.  tomey,  if;  aiter  stat'mg  he  was  an  attorney,  it  be 

(m)  That  this  general  inducement  of  good  cha-  averred  he  had  conducted  a  particular  suit,  &c. 

racter  is  unnecessary,  see  ante,  620,  n.  and  then  state  that  the  slander  was  published  of 

(ft)  A  simple  statement,  that  plaintiff  exercised  and  concerning  hia  oenduct  in  that  snii,  Slc  it  ts 

his  profession  is  sufficient,  without  alleging  he  was  essential  to  prove  the  existence  of  the  soil,  &c. 

"duly  qualified,"  &c.  ante,  Tol.i.  490.    It  need  not,  and  that  the  scandal  had  reference  to  tbc 


.    .  not,  and  that  the  scandal  had  reference  to  the  ^ 

It  seems,  be  expressly  averred,  that  "at  the  time  lar  oocaMon  atatMi,  ante,  toI.  i.4S0,  and  atttbori- 

if  the  speaking  the  words,"  &c.  plaintiff  exercised  ties  there  coUeotad. 
tha  profession.    If  it  be  alleged  that  he  «  was  and 
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hftd  de«enredly  obtained  the  good  opinion  and  credit  of  alt  his  neichbore  and  olh^  >«■ 
er  good  and  worthy  subjects  of  this  realoBf  to  whom  he  was  in  any  wise  known,  blahdbb. 
to  mU  aU  &c.  (omiim)*  And  also  by  reason  of  the  premises,  the  said  plaintifft 
in  the  way  of  his  aforesaid  profession  and  businesst  was  daily  and  honestly  ac- 
quiring great  gains  and  profits  therein,  to  wit,  at,  d&c.  {vemu).^^[If  any  special 
inducement  he  necessary  to  explain  ike  words^  here  insert  tt]— Tet  the  said  de^ 
fendant,  well  knowing  the  premises,  but  greatly  envying  the  happy  state  and 
condition  of  the  said  plainti^  and  contriving,  and  falsely  and  maliciously  intend- 
ing to  injure  the  said  plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to 
bring  him  into  public  scandal,  injury,  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  injure 
the  said  plaintiff  in  his  said  profession  and  business  of  attorney  as  aforesaid,  and 
to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and  subjects,  that 
the  said  plaintiff  bad  Conducted  himself  improperly  and  dishonestly,  and  without 
integrity,  in  his  said  profession  and  business,  and  to  vex,  harass,  oppress,  impov- 
erish, and  wholly  ruin  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  ^on  or  aboni 
the  day  when  the  words  were  spokefh]^  at,  &c.  {venue) ^  in  a  certain  discourse 
which  the  said  defendant  then  and  there  had,  in  the  presence  and  hearing  of 
divers  good  and  worthy  subjects  of  our  lord  the  now  king,  then  and  there,  in 
the  presence  and  hearing  of  the  said  subjects,  falsely  and  maliciously  spoke  and 
publt^ed,  of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the 
said  plaintiff,  in  the  way  of  his  said  profession  and  business(o),  these  false, 
scandalous,  nwlicious,  and  defamatory  words  following,  that  is  to  say,  d&c»--* 
[Here  stuie  the  ieordsin  as  many  different  forms  as  possihUf  m  order  to  meet  et* 
ery  probeAle  cireumstance  oj  the  case.'} — [Add  such  other  counts  as  the  ease  may 
suggest^  and  see  the  form  of  a  seeond  or  subsequent  county  ante,  639,  mutatis 
mutandis.—- Concfcids  with  (he  following  overmeni  of  damage,] — By  means  of  Damt^. 
the  committing  of  which  said  several  grievances  by  the  said  defendant  as  afore- 
said, the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  said  good  name, 
fame,  and  credit,  and  also  greatly  injured  in  his  said  profession  and  business, 
and  brought  into  pubUe  scandal,  infamy,  and  disgrace,  with  and  amongst 
all  his  neighbors  and  other  good  and  worthy  subjects  of  this  realm,  insomuch 
that  divers  of  those  neighbors  and  subjects  to  whom  the  innocence  and  integri-  . 
ty  of  the  said  plaintiff  in  the  premises  were  unknown,  have,  on  account  of  the 
committing  of  the  said  grievances  by  the  said  defendant  as  aforesaid,  from  . 
thence  hitherto  suspected  and  believed,  and  still  do  suspect  and  believe,  tbe  said 
plaintiff  to  have  been,  and  to  be  a  person  guilty  of  dishonesty  and  fraudulent 
practices,  and  to  have  acted  dishonestly  and  improperly  in  his  said  profession 
and  business  of  an  attorney  as  aforesaid,  and  have,  by  reason  of  the  commit* 
ting  of  the  said  grievances  by  the  said  defendant  as  aforesaid,  from  thence  hi- 
therto wholly  refused,  and  still  do  refuse,  to  have  any  acquaintance  or  discourse 
with  the  said  plaintiff,  or  to  employ  or  have  any  transactions  with  the  said  plain- 
tiff, in  the  way  of  his  said  profession  and  business,  as  they  were  before  accus- 
tomed to  have,  and  otherwise  would  have  had.  And  by  reason  of  the  premises, 
the  said  plamtiff  has  been  greatly  vexed,  harassed,  oppressed,  and  impoverish- 

(o)  That  this  averment  ii  divisible,  see  ante,  vol.  i.  490. 
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roa  ed»  and  has  also  lost  and  boon  deprived  of  divers  great  gains  and  profits  whioli 
uAiTMB.  would  otherwise  have  arisen  and  accrued  to  him,  in  his  said  profession  and  bu- 
siness and  otherwise,  Ihere  add  any  tpecial  damagt  plainiiff  ha$  nuUtmtdj^,  and 
the  said  plaintiff,  by  means  of  the  premises  hath  been,  and  is  otherwise  much 
injured  and  damnified  therein,  to  wit,  at,  d&c.  (oentie).  To  the  damage  of  tlM 
said  plaintiff  of  jf — ,  and  therefore  he  brings  his  suit,  dLc 

U.  For  M-  [After  Ihe  usual  avermeai  of  ike  plamliff^s  good  and  ekaiU  ckaracUrf  and  her 
wrnmncf  inuocence  of  the  offence  immUed  to  &er,  a$  antef  627  a.] — And  whereas  abo  ^ 
(p).  said  plaintiff^  at  the  time  of  the  committing  of  the  grievances  by  the  said  defen- 

dant hereinafter  mentioned,  and  long  before,  did  use  and  exercise  the  bosiiiesv 
and  employment  of  a  domestic  goveroess  and  instructress  of  children  and  jowig 
penons,  living  and  residing  together  with  such  children  and  young  personst  and 
thereby  acquired  great  gains,  profits,  and  advantages,  and  had  always  condoGled 
herself  with  decorum,  chastity,  modesty,  and  propriety.— And  whereas  also  die 
said  plaintiff,  before  the  speaking  and  publishing  of  the  words  hereioafler  ineo* 
tinned,  had  lived  in  Ihe  families  of  divers  persons,  to  wit,  the  said  defendants, 

one  Mrs. dtrc.  &c.  respectively,  as  such  governess,  and  at  the  time  of 

the  committing  of  the  grievances  by  the  said  defendant,  as  hereinafier  idmi- 
tioned,  lived  in  the  fiimily  of  the  said  Mrs.  — —  d&c.  to  wit,  at,  &c.  (vsmis]. 
Tet  the  defendsnt  well  knowing  the  premises,  and  greatly  envying  the  happy 
state  and  condition  of  the  said  plaintiff,  but  contriving  and  felsely  and  maUciouo- 
ly  intending  to  injure  and  prejudice  her  in  her  good  name,  fame,  and  ovdit, 
and  in  her  aforesaid  business,  and  to  be  reputed  an  indecorous,  unchaste,  ios- 
modest,  and  improper  person,  and  unfit  to  be  employed  as  such  govemesst  oo, 
dec.  at,  dtc.  {venue)  in  a  certain  discourse  which  he  the  said  defendant  then 
and  there  had  with  one  R.  J.  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  her  in  her  said  business,  and  of  and  concerning  her  behavior  while 
she  lived  with  the  said  defendant,  falsely  and  maliciously,  in  the  presence  and 
hearing  of  the  said  J.  R.  spoke  and  published  these  several  felse,  scandalous, 
malicious^  and  defamatory  words  of  and  concerning  the  said  plaint^,  and  of  and 
concerning  her  in  her  said  business,  and  her  behavior  while  she  lived  with  the 
.  said  defendant,  following,  that  is  to  say,  d&c — [Here  eel  oui  (^  tsonU,  wttA  u^ 
nmendoeSf  and  add  eueh  other  counts  ae  may  heueeful ;  UcUe  ihe  damage^  a»  whU^ 
628,  ohetrving  ihe  notes^  and  any  other  epecial  damage  Ufhich  ihe  plamt^mae/ 
have  euetaened.     See  a  form  of  epecial  damage^  poei^  641  m.] 

11.  For  [Commencement  and  conclueion  ae  ueual^  ae  ante^  696.1**For  that  wboraas 

dari&f  pluD-  the  Said  plaintiff  now  is  a  good(r),  true,  honest,  just,  and  faithful  subject  of 
£«£  aiibT  ^^  realm,  and  as  such  hath  always  behaved  and  conducted  himself^  and  until 
callmg  luiD  the  committing  of  the  several  grievances  by  the  said  defendant,  as  hereinaftor 

(f)- 

(p)  Sm  the  general  notes  to  the  form,  ante,  6S3.  trftdesioan  has  charted  an  eiorbitant  sun  ibr  hb 
(q)  Obsenre  the  general  notes  to  the  form,  ante,  coodi,  &e.  nnleas  fraud  be  impoted.  &c.  Bac.  Ab. 
O.     Words  wfaiJi  impute  to  a  person  in   his    Slander,  B.  4.    If  defiunatory  words  be  spoken  of 


Imilc,  however  inferior,  (1  Lot.  116.— 4  B.  &  C.  two  persons,  affecting  them  in  their  joint  trade, 

IfO^)  of  fraudulent  or  dishonorable  eondoct,  or  of  tbev  may  join  in  an  action  Ibr  the  injury,  S  B.  it 

being  in  insolvent  circumstances,  are  actionable,  P.  160. 

Lord  Raym.  1480^^4  Bing.  104.    It  is  said,  how-  (r)  That  this  general  inducement  of  good  char- 
over,  that  an  action  is  not  sustainable  fi>r  saying  a  acter  is  unnecettary,  see  ante,  ttO^  note. 
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mentioned,  waa  always  reputed,  esteemed,  and  accepted,  by  and  amongst  all    ^  '®* 
his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he   •landbx. 
was  in  anywise  known,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit, 
at,  &c.  {venue).     And  whereas  also  the  said  plaintiff  was,  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the  said  defendant,  as  hereinafter  men- 
tioned, and  from  thence  hitherto  hath  been,  and  still  is,  a (s)  and  has  al- 
ways exercised  and  carried  on,  and  still  doth  exercise  and  carry  on  the  same 
trade  and  business  with  integrity,  honesty,  and  propriety  of  conduct,  to  wit,  at, 
&c.  {venue)  aforesaid.     And  whereas  also  the  said  plaintiflT  hath  not  ever  been 
guilty,  or,  until  the  time  of  the  committing  of  the  said  several  grievances  by 
the  said  defendant,  as  hereinaAer  mentioned,  been  suspected  to  have  been 
guilty,  of  the  offences  and  misconduct  as  hereinafter  stated  to  have  been  charg- 
ed upon  and  imputed  to  him  by  the  said  defendant,  or  of  or  any  other  of- 
fences or  misconduct  whatever.     By  means  of  which  said  premises  the  said 
plaintiff,  before  the  committing  of  the  said  several  grievances  by  the  said  defen- 
dant, as  hereinafter  mentioned,  had  deservedly  obtained  the  good  opinion  and 
credit  of  all  his  neighbors  and  other  good  and  worthy  subjects  of  this  realm  to 
whom  he  was   in  any  wise  known  ;  and  had  also  thereby  acquired,  and  was 
then  daily  and  honestly  acquiring  great  gains  and  profits  in  his  said  trade  and 
business  to  the  comfortable  support  of  himself  and  his  family,  and  the  great  in- 
crease of  his  riches,  to  wit,  at,  &c.  {venue)  aforesaid.     [Here  insert  a  epecud 
indueemefUt  if  any  be  re^tiist/s,  to  explain  ike  slanderous  words.] — Tet  the  said 
defendant  well  knowing  the  premises,  but  greatly  envying  the  happy  state  and 
condition  of  the  said  plaintiff,  and    contriving  and  wickedly  and  maliciously 
intending  to  injure  the  said  plaintiff  in  his  said  good  name,  fame,  and  credit,  and 
to  bring  him   into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all 
his  neighbors  and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause 
it  to  be  suspected  and  believed  by  those  neighbors  and  subjects  that  the  said 
plaintiff  bad  been  and  was  guilty  of  the  ofiences  and  misconduct  hereafter  stated 
to  have  been  charged  upon  and  imputed  to  him  by  the  said  defendant,  and  to 
vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  in  his  said 
trade  and  business,  and  otherwise,  d&c.  heretofore,  to  wit,  on,  {^day  of  speaking 
the  words  or  about  it^]  at,  d^c.  {venue)  aforesaid,  in  a  certain  discourse  which  the 
said  defendant  then  and  there  had,  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  him  in  his  said  trade  and  business,  \^and  if  the  words  refer  to 
matter  staied  in  «  special  inducement^  say  ^*  and  of  and  concerning  the  said, 
&c/']  in  the  presence  and  hearing  of  divers  good  and  worthy  subjects  of  our 
lord  the  king,  and  then  and  there,  in  the  presence  and  hearing  itf  the  said  last- 
mentioned  subjects,  falsely  and  maliciously  spoke  and  published  of  and  con- 
cerning the  said  plaintiff,  and  of  and  concerning  him  in  his  said  trade  and  busi- 
ness [and  of  and  concerning  the  said,  d&c]  the  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  is  to  say,  **  he"  [meaning  the  said  plain- 
tiff] *'  is  a  great  rogue  and  keeps  false  books."     [Here  set  out  the  slanderous 
words  with  proper  innuendoes^  and  as  to  which  innuendoes  see  ante^  vol,  t.  486  ; 
add  one  or  more  other  counts  as  the  case  may  suggest.     The  following  is  the 

(j)  As  to  ihe  ftTermoBt  of  the  plaintiiff  tradOf  tee  anto,  toI.  i.  4S0. 
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roB      ybrm  of  a  §ecand  or  9ub$eqwni  count ;]— And  afterwards,  to  wit,  on  the  day 
•HSm.  year  aforesaid,  at.  &c-  (veniw)  aforesaid,  in  a  certain  other  discourse  which  the 
^•coDd        said  defendant  then  and  there  had  of  and  concerning  the  said  plaintiff,  and  of 
**^^         and  concerning  him  in  his  said  trade  and  huainess,  in  the  presence  and  hearing 
of  divers  other  good  and  worthy  subjects  of  this  realm,  the  said  defendant  fur- 
ther contriving  and  intending  as  aforesaid,  then  and  there,  in  the  pr^enee  and 
hearing  of  the  said  last-mentioned  subjects,  fakely  and  maliciouriy  spoke  and 
published  of  and  concerning  the  said  plaintiff,  and  of  and  concerning  him  in  his 
said  trade  and  business,  the  false,  scandalous,  malicious, and  defomatory  words 
following  (that  is  to  say)  [here  set  out  tiu  words  toUh  proper  inmiendoet,  pro- 
perly varying  them  from  the  first  count  ,•  conchids  udth  the  foUowing  damage  -•]— 
DuniM.     By  means  of  the  committing  of  which  said  several  grievances  by  the  said  deCn- 
dant  as  aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  said 
good  name,  fame,  and  credit,  and  brought  into  public  scandal,  in&my,  and  dis- 
grace, with  and  amongst  all  his  neighbors  and  other  good  and  worthy  snlqecii 
of  this  realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom 
the  innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were  unknown, 
have,  on  account  of  the  committing  of  the  said  grievances  by  the  said  defend- 
ant as  aforesaid,  from  thence  hitherto  suspected  and  believed,  and  still  do  sus- 
pect and  believe  the  said  plaintiff  to  have  been  and  to  be  a  perscm  goillj  ofths 
offences  and  misconduct  so  as  aforesaid  charged  upon  and  imputed  to  him  by 
the  said  defendant,  and  have,  by  reason  of  the  committing  of  the  said  grievances 
by  the  said  defendant  as  aforesaid,  from  thence  hitherto  wholly  refused,  and 
still  do  refuse  to  deal  or  have  any  transaction,  acquaintance,  or  discoonse  wilh 
the  said  plaintiff  in  his  said  trade  and  business,  or  otherwise,  as  thej  were  be- 
fore  used  and  accustomed  to  have,  and  otherwise  would  have  had. — \^Here  «- 
eert  any  special  damage  plaintiff  may  have  sustained  in  consequence  of  the  siMr 
derous   words^  and  if  the  damage  be  the  loss  of  customers  it  may  he  stated  at 
follows :  *'  and  also  by  means  of  the  premises  divers  persons,  to  wit,  A.  B.  and 
Co.  and  C.  D.  and  E.  F.  who  respectively,  before  the  times  of  the  committing 
of  the  said  grievances  had  been  and  were  customers  of,  and  used  and  accus- 
tomed to  deal  with  the  said  plaintiff  in  the  way  of  his  aforesaid  trade  and  busi- 
ness, to  the  great  profit  and  advantage  of  the  said  plaintiff,  have  from  thence 
hitherto  wholly  neglected  and  refused,  and  still  do  neglect  and  refuse  to  con- 
tinue as  such  customers,  or  to  deal  with  the  said  plaintiff:"]  and  also,  by 
means  of  the  premises,  the  said  plaintiff  hath  been  and  is  otherwise  greatly  ia^ 
jured  and  damnified,  to  wit,  at,  &c.  {venue)  aforesaid.     To  the  damage  of  the 
said  plaintiff  ot£ — ,  and  therefore  he  brings  his  suit,  dec.    ' 

17.  For  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  comaiitting 

ting  ioaS?^  of  the  grievances  hereinaAer  mentioned,  was,  and  from  thence  hitherto  hath  been, 

SiSmiff  in    ^^^  '^^'  *^'  ^ ""^  ^*®  always  exercised,  followed,  and  carried  on,  and  still 

thft  way  of   doth  exercise,  follow,  and  carry  on,  the  same  trade  or  business  with  int^ty 
(<).  and  punctuality  of  dealing,  always  well  and  truly,  and  punctually,  paying  and  dis- 

charging his  just  debts,  to   wit,  at,  d&c.    {venue)   aforesaid,  and,  until   the 
time  of  committing  the  said  grievances,  has  not  ever  been  suspected  to  be  ua- 

(I)  Obsenre  the  notes  to  the  preceding  form. 
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able  or  unwilling  to  pay  his  just  debts. — By  means  of  {which  said  several  pre-        ^^^ 
roises  the  said  plaintilT,  before  the  committing  of  the  grievances  by  the  said  de-    ilavdek. 
feodant  hereinafter  mentioned,  not  only  deservedly  obtained  the  good  opinion 
of  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  but  had 
also  thereby  acquired,  and  was  then  daily  and  honestly  acquiring  great  gains 
and  profits  in  his  said  trade  or  business,  to  the  comfortable  support  of  himself 
and  his  family,  and  the  great  increase  of  his  riches,  to  wit,  at,  &c.  {venue)  afore- 
said.    [If  any  special  inducement  he  necessary,  here  state  it.     In  the  case  upon 
which  this  form  was  framed  the  inducement  was  as  follows ;] — And  whereas 
also  the  said  plaintiff,  before  the  committing  of  the  said  grievances,  had  bought 
of  one  R.  M.  a  large  quantity  of  goods  and  chattels,  to  wit,  [one  ton  weight  of 
cheese]  at  and  for  a  certain  price  or  sum  of  money  to  be  paid  by  the  said  plain- 
tiff to  the  said  R.  M.  at  a  certain  time  not  elapsed  at  the  time  of  the  committing 
of  such  grievances,  to  wit,  at,  d&c.  (venue)  aforesaid.]     Tet  the  said  defendant 
well  knowing  the  premises,  but  greatly  envying  the  happy  state  and  condition 
of  the  said  plaintiff,  and  contriving  and  wickedly  and  maliciously  intending 
to  injure  the  said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  and  to 
bring  him  into  great  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  and  to  cause  it 
to  be  suspected  and  believed  by  those  neighbors  and  subjects,  that  the  said 
plaintiff  was  poor,  and  in  indigent  and  bad  circumstances,  and  incapable  of 
paying  his  just  debts,  and  debts  to  be  by  him  contracted,  and  thereby  and  oth- 
erwise to  injure  the  said  plaintiff  in  his  aforesaid  trade  and  business,  and  other- 
wise, [and  to  deprive  him  of  the  benefit  of  his  said  bargain  with  the  said  R.  M.] 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him,  heretofore,  to 
wit,  on,  &c.  at,  dec.  (venue)  in  a  certain  discourse  which  the  said  defendant 
then  and  there  had  of  and  concerning  the  said  plaintiff,  and  of  and  concerning 
him  in  the  way  of  his  aforesaid  trade  and  business,  falsely  and  maliciously  spoke 
and  published,  in  the  presence  and  hearing  of  [one  E.  F.  and]  divers  other 
persons  of  and  concerning  the  said  plaintiff,  and  of  and  concerning  him  in  the 
way  of  his  aforesaid  trade  and  business,  the  false,  scandalous,  malicious,  and 
defaikiatory  words  following  ;  that  is  to  say,  6lc.  [set  out  the  words  fully,  with 
innuendoes,  and  such  other  counts  as  the  case  may  8Uggest.'\ — ^By  means  of  the  General 
committing  of  which  said  several  grievances  by  the  said  defendant  as  aforesaid,    *™^** 
the  said  plaintiff  hath  been  and  is  not  only  greatly  injured  in  his  aforesaid  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  disgrace, 
with  and  amongst  all  his  neighbors  and  other  good  and  worthy  subjects  of  this 
realm,  to  whom  he  was  in  any  wise  known,  insomuch  that  divers  of  those  neigh- 
bors and  subjects,  to  whom  the  integrity  and  good  circumstances  of  the  said 
plaintiff  were  unknown,  have,  on  occasion  of  the  committing  of  the  said  grievan- 
ces, from  thence  hitherto  suspected  and  believed,  and  still  do  suspect  and  be- 
lieve, the  said  plaintiff  to  have  been  and  to  be  in  indigent  and  bad  circumstan- 
ces, and  incapable  of  paying  his  just  debts,  and  to  have  been  insolvent,  and  to 
he  likely  to  remain  insolvent,  and  have  thereby,  and  on  no  other  account  whatso- 
ever, refused  to  deal  or  have  any  transaction  with  the  .said  plaintiff  in  his  afore- 
said trade  or  business  or  otherwise  ;  and  thereby  also  one  £.  F.  who,  before  SpMwl 
and  at  the  time  of  the  committing  of  the  said  grievances,  had  been  used  and  ac- 
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roB  customed  to  deal  with,  and  who  otherwise  would  have  continued  to  have  deah 
sLAirpKR.  with  the  said  plaintiff  in  the  way  of  his  aforesaid  trade  and  business,  hath  froni 
thence  hitherto  wholly  neglected  and  refused  so  to  do,  and  thereby  also,  after- 
wards, and  before  the  time  appointed  for  the  payment  of  the  said  price  of  the 
said  goods  and  chattels,  to  wit,  on,  &c.  aforesaid,  at,  d&c.  (venue)  aforesaid, 
when  the  said  plaintiff  requested  the  said  R.  M.  to  deliver  the  said  goods  and 
chattels  to  the  said  plaintiff,  he  the  said  R.  M.  wholly  refused  to  deliver  the 
same,  or  any  part  thereof,  to  the  said  plaintiff,  unless  the  said  plaintiflT  would, 
before  such  delivery,  pay  the  price  thereof;  and  thereupon  afterwards,  and  be- 
fore the  time  appointed  by  the  said  contract  for  payment  of  the  said  price  of  the 
said  goods  and  chattels,  to  wit,  on,  &c.  aforesaid,  at,  &c.  {venue)  aforesaid,  the 
said  plaintiff,  in  order  to  procure  the  delivery  thereof,  was  forced  and  obliged  lo 
pay,  and  did  then  and  there  pay  to  the  said  R.  M.  a  large  sum  of  nfiofiey,  to 
wit,  the  sum  o^£ —  and  the  said  plaintiff,  by  means  of  the  premises,  hath  been 
and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  d&c.  (oemie)  afore- 
said. To  the  damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  his 
suit,  &rc. 

keeper  of^       For  that  whereas  the  said   plaintiff,  before  and  at  the  time  of  die  said  de- 
lMtbiii|       fondant's  committing  the  grievances  hereinafter  mentioned  was,  and   from 

roomB  for 

words  im-    thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain  rooms,  wi& 
praJrit/uT^  the  appurtenances,  at,  &c.  {venue)  and  during  all  that  time  kept  the  same,  for 
^""lLI?    the  purpose  of  persons  bathing  therein,  for  certain  reward  to  the  said  plaintiff 
crime,  spok-  in  that  behalf,  to  wit,  at,  &c.  {venue)  aforesaid,  whereby  the  said  plaintiff  had 
to  a  question  acquired,  and  was  then  daily  and  honestly  acquiring  sundry  great  gains  and  fin- 
SiLDU)T^a^°'  fits,  to  the  comfortable  support  of  himself,  and  to  the  great  increase  of  fail 
third  person,  riches,  to  wit,  at,  &c.  {venue)  aforesaid.     And  whereas  also,  before  and  at  tke 
time  of  the  committing  of  the  grievances  hereinafter  mentioned,  one  £.  F. 
had  been  and  was,  and  still  is,  suspected  by  divers  persons,  subjects  of  this 
realm,  to  have  been  guilty  of  sodomitical  practices.     Tet  the  said  defendaat, 
well  knowing  the  premises,  but  greatly  envying  the  happy  state  and  condition 
of  the  said  plaintiff,  and  contriving,  and  wickedly  and  maliciously  intending  to 
injure  the  said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  and  to 
bring  him  into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he 
was  in  any  wise  known,  and  cause  it  to  be  suspected  and  believed  by  those 
neighbors  and  subjects,  that  the  said  plaintiff  had  been,  and  was,  guilty  of  so- 
domy and  sodomitical  practices  and  to  subject  him  to  the  pains  and  penalties 
of  this  kingdom,  made  and  provided  against,  and  inflicted  on  persons  guii^ 
thereof,  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  in  a  certain  discourse  whick 
he  the  said  defendant  then  and  there  had  in  the  presence  and  hearing  of  one 
J.  S.  in  answer  to  a  certain  question  then  and  there  put  to  him  by  the  said 
J.  S.  why  he  the  said  defendant  had  not  returned  to  sleep  at  the  said  plaintiff's 
house,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the  said 
plaintiff,  the  false,  scandalous,  malicious,  and  defamatory  words  following,  that 
is  to  say,  dcrc.  [here  set  out  the  slander^  with  innuendoes]  ;  with  this,  that  tfas 
said  plaintiff  will  verify  that  the  said  defendant  thereby  then  and  there  meut 
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to  insiouatet  and  have  it  understood  by  the  said  J.  S.  that  (he  laid  plaintiff  had        '<>■ 
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been  suspected  to  have  been,  and  had  been,  guilty  of  sodomy  and  sodoroiti-  slavdbb. 
cal  practices,  and  so  the  said  J.  S.  then  and  there  understood  the  said  words, 
to  wit,  at,  d&c.  (vetttie)  aforesaid.  And  afterwards,  to  wit,  on,  &c.  at,  &c.  (re-  gecond 
wul)  aforesaid,  in  a  certain  other  discourse  which  the  said  defendant  then  and  ^'*^^^- 
there  had  with  the  said  J.  S.  in  the  presence  and  hearing  of  divers  good  and 
worthy  subjects  of  this  realm,  the  said  defendant,  further  contriving  and  intend- 
ing  as  aforesaid,  then  and  there,  in  the  presence  and  hearing  of  the  said  last- men* 
tinned  subjects,  in  answer  to  a  certain  question  then  and  there  put  to  him  by  the 
said  J.  S.  that  is  to  say,  why  he  the  said  defendant  had  not  returned  to  the 
said  plaintiff,  he  the  said  defendant  then  and  there,  in  the  presence  and  hearing 
of  the  said  J.  S.  then  and  there  falsely  and  maliciously  spoke  and  published,  of 
and  concerning  the  said  plaintiff,  these  other  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say  : — \hert  ataU  other  words,  and  add 
9ueh  other  counU  as  may  he  ueeftU ;  state  the  damage  tkus  :]  By  means  of  the  Danube 
committing  of  which  said  several  grievances  by  the  said  defendant,  the  said  ^»^cifie. 
plaintiff  not  only  hath  been  and  is  greatly  injured  in  his  aforesaid  good  name, 
fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  disgrace,  with 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the  in- 
nocence and  integrity  of  the  said  plaintiff  in  the  said  premises  were  unknown, 
have,  on  occasion  of  the  speaking  and  committing  of  the  said  grievances,  from 
thence  hitherto  suspected  and  believed,  and  still  do  suspect  and  believe  the  said 
plaintiff  to  have  been  and  to  be  a  person  guilty  of  sodomitical  practices,  and 
have,  on  that  account,  from  thence  hitherto  shunned  and  avoided  the  company 
and  conversation  of  the  said  plaintiff,  and  have  wholly  refused,  and  still  do  re- 
fuse to  have  any  acquaintance  or  discourse  with  him,  as  they  were  before  used 
and  accustomed  to  do,  and  would  have  done  again,  had  not  the  said  grievances 
been  so  committed  as  aforesaid,  but  also,  by  reason  and  by  means  of  the  com- 
mitting the  said  grievances,  and  on  no  other  account  whatsoever,  the  Rev.  Mr. 
G.  and  family,  Mr.  L.,  Mr.  A.,  Mr.  P.,  6lc.  &c.  and  divers  other  persons  who 
would  otherwise  have  frequented  and  bathed  in  and  from  the  said  rooms,  with 
the  appurtenances,  of  the  said  plaintiff,  and  paid  him  certain  reward  in  that  be- 
half, have,  on  occasion  of  the  committing  of  the  said  grievances  by  the  said 
defendant,  wholly  declined  and  neglected  so  to  do  ;  and  the  said  plaintiff  hath 
thereby  lost  and  been  deprived  of  divers  great  gains  and  profits  which  might 
and  would  have  otherwise  arisen  and  accrued  to  him  from  the  said  persons  so 
bathing  in  the  said  rooms,  with  the  appurtenances,  as  aforesaid,  and  the  said 
plaintiff  hath  been,  and  is,  by  reason  of  the  committing  of  the  said  several 
grievances,  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c.  (venue) 
aforesaid.  To  the  damage  of  the  said  plaintiff  of  j^ — ,  and  therefore  he  brings 
his  suit,  &c. 

For  that  whereas  the  said  plaintiff  now  is  a  good(ti),  true,  honest,  just,  and  ^^'  For 
fahhful  subject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted  tiomible 

only  bj  raa- 

(v)  That  thia  averment  of  ceoeral  good  cba-        (to)  Though  the  law  will  not  permit  the  infe»   *?",  ij^' 
racter  w  nmieoMMfjr,  fee  sate,  SK).  renc$  of  damage  in  general,  yet  when  damage  baa   ^'^  ^^ 
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himself,  aod  until  the  committing  of  the  several  grieTaiices  by  the  said  defendant 
as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  accepted,  by  aod 
amongst  all  his  neighbors,  and  other  good  and  worthy  sabjects  of  this  realm,  to 
whom  he  was  in  any  wise  known,  to  be  a  person  of  good  name,  fame,  and 
credit,  to  wit,  at,  d&c.  {venue).  And  whereas  also  the  said  plaintiff  hath  not 
ever  been  guilty,  or,  until  the  time  of  the  committing  of  the  said  several  gricTan- 
ces  by  the  said  defendant  as  hereinafter  mentioned,  been  suspected  to  have 
been  guilty,  of  the  offences  and  misconduct  as  hereinafter  stated  to  have  been 
charged  upon  and  imputed  to  the  said  plaintiff  by  the  said  defendant.  By 
means  of  which  said  premises  the  said  plaintiff,  before  the  committing  of  the  said 
grievances  by  the  said  defendant  as  hereinafter  mentioned,  had  deservedly  ob- 
tained the  good  opinion  and  credit  of  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  realm,  to  whom  he  was  in  anywise  known,  to  wit, 
at,  dirC.  {venue)  aforesaid.  Tet  the  said  defendant,  well  knowing  the  premisee, 
but  greatly  envying  the  happy  state  and  condition  of  the  said  plaintiff,  and  con- 
triving and  wickedly  and  maliciously  intending  to  injure  the  said  {daintifi^ 
and  to  bring  him  into  public  scandal,  infamy  and  disgrace,  with  and  amongst 
all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  kingdom,  and 
to  cause  it  to  be  suspected  and  believed  by  those  neighbora  and  subjects, 
that  the  said  plaintiff  had  been  and  was  guilty  of  the  offences  and  miscim- 
duct,  hereafter  stated  to  have  been  charged  upon  and  imputed  to  him  by 
the  said  defendant,  and  vex,  harass,  oppress,  impoverish,  and  whoUy  niin 
the  said  plaintiff,  heretofore,  to  wit,  on,  d&c.  [the  day  of  speaking  the  worif 
or  about  if]  at,  d&c.  (venue)  aforesaid,  in  a  certain  discourse  which  he  the 
said  defendant  then  and  there  had  with  the  said  plaintiff,  of  and  concerning  htm 
the  said  plaintiff,  in  the  presence  and  hearing  of  divers  good  and  worthy  sub- 
jects of  our  lord  the  king,  then  and  there,  in  the  presence  and  hearing  of  the 
said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and  published,  of 
and  concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and  defama- 
tory words  following,  that  is  to  say,  '^  he,"  [meaning  the  said  plaintiff]  **  i«  a 
rogue."  [Here  set  out  the  wordSf  with  proper  innuendoee ;  add  thefoUowing  g'sn- 
eroi  damage :] — By  means  of  the  committing  of  which  said  several  grievances 
by  the  said  defendant  as  aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  in- 
jured in  his  said  good  name,  fame,  and  credit,  and  brought  into  public  scandal, 
infomy  and  disgrace,  with  and  amongst  all  his  neighbora,  and  other  good  and 
werthy  subjects  of  this  realm,  insomuch  that  divera  of  those  neighbora  and  sub- 
jects, to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the  premises 
were  unknown,  have,  on  account  of  the  committing  of  the  said  grievances  by 
the  said  defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believedt 
and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and  to  be  a 
person  guilty  of  the  offences  and  misconduct  so  as  aforesaid  charged  upon  and 


aeiuaHy  been  sustained,  the  party  aggriered  may 
•ostain  an  action  for  the  maliciouspubtication  of 
any  untruth,  1  Le?.  53. — 1  Sid.  79jS0. — Com. Dig. 
Action  on  Case  for  Defamation,  D.  90. — 1  Stark, 
on  Slander,  2d  ed.  190,  ti  §eq.  The  specia]  dam- 
a^  eu/Bcient  to  support  an  action,  must  be  a  cer- 
tam,  actual,  loss,  (as  of  a  particular  marriage)  or 
the  aoqvaintanoe  or  frieiMudnD  of  some  meeuied 
penon,  1  Rol.  Ab.  96.  S  B.  It  P.  S84.  Sd  ediu  87t. 


•^1  Taunt.  S9.»8  T.  R.  190.  When  probabU 
daroa|[e  may  be  sufficient,  as  to  say  to  a  father  of 
an  heir  apparent,  that  he  is  a  bMtard,  &c.  see  I 
Rol.  Ab.  98. — 1  Lev.  281.— 9  Bla.  Com.  notes  by 
Chitty,  129  c.  The  special  damage  must  be  inci- 
dent to  and  a  natural  consequence  of  the  words 
spoken,  and  not  the  consequence  of  the  unlawful 
act  of  a  third  peraon,  8  East,  I.— Ante,  rol.  i.  440 
to  444. 
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imputed  to  him  by  the  said  defeadant,  and  have,  by  reason  of  the  committing  '<« 
of  the  said  grievances  by  the  said  defendant  as  aforesaid*  from  thence  hither-  slanom. 
to  wholly  refused,  and  still  do  refuse,  to  have  any  transaction,  acquaintance, 
or  discourse  with  the  said  plaintiff,  as  they  were  before  used  and  accustomed 
to  have,  and  otherwise  would  have  had ;  and  also,  by  means  of  the  premises 
l^her$  ataU  the  special  damage ;  $ee  several  statements  of  special  damage^  in  the 
preceding  forms^  and  another^  infra ;  conclude  thus :]— And  also,  by  means  of 
the  premises,  the  said  plaintiff  hath  been  and  is  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  d&c.  To  the  damage  of  the  said  plaintiff  of  £ — ^  and 
therefore  he  brings  his  suit,  d£rC. 

By  means  of  which  said  premises  the  said  plaintiff  hath  been  and  is  greatly  Sp«ci«l 
injured  in  his  credit  and  reputation,  and  brought  into  public  scandal,  infamy,  plaintiff  lost 
aod  disgrace,  with  and  amongst  all  his  neighbors,  friends  and  acquaintance,  inso-  ^^^c(x). 
much  that  divers  of  those  friends  and  neighbors,  and  especially  A.  B.,  C.  D., 
C  F.,  &c«  [the  persons  hereinbefore  in  that  behalf  named,]  have  wholly  refus- 
ed to  permit  any  intercourse  or  society  with  him,  or  to  receive  and  admit  him 
into  their  respective  houses  or  company,  or  to  find  or  provide  for  him,  meat, 
drink,  or  any  other  benefit  and  advantages  in  any  manner  whatsoever,  as 
th»y  before  that  time  had  done,  and  otherwise  would  have  continued  to  have 
done,  whereby  the  said  plaintiff  hath  lost  all  those  valuable  benefits  and  advan- 
tages, being  to  him  theretofore  of  great  value,  to  wit,  of  the  value  of  j^— -  and 
haCh  been  and  is  greatly  reduced  and  prejudiced  in  his  fortunes  'and  pecuniaiy 
circumstances,  and  obliged  to  incur  a  much  greater  expense  in  his  necessary 
living  and  supporting  himself,  to  a  large  amount,  to  wit,  to  the  annual  amount 
of  ^ — than  he  theretofore  had  done,  and  otherwise  would  have  continued  to  do, 
and  hath  been  and  is  greatly  impoverished,  and  all  his  friends  have  wholly  with- 
drawn their  friendship  and  acquaintance,  to  wit,  at,  di^c.  {venue)  aforesaid.  To 
the  damage  of  the  said  plaintiff  of  J^ — ,  and  therefore  he  brings  his  suit,  d&c. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing  £0.  #br 
of  the  grievances  by  the  said  defendant  hereinafter  mentioned,  was  seised  as  m^^ 
of  fee  (t^)^  of  and  in  the  reversion  of  and  in  certain  land  with  the  appurtenan-  ^lj^^ 
ces,  situate,  lying,  and  being  in  the  parish  of  -*—  in  the  county  of  — »-  imme-  to  attend  at 
diately  expectant  upon  the  death  of  one  £.  F«  who  was  then  seised  of  the  same  Sod  roon^ 
premises  in  her  demesne  as  of  freehold,  for  the  term  of  her  natural  life,  to  wit,  SS|J,||^rS2^ 
at,  dirC.  (venue).    And  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  ^^  to  dio 
committing  the  grievances  hereinafter  mentioned,  was  desirous  of  selling  his  wasaboatto 
said  estate  and  interest  by  public  auction,  and  for  that  purpose,  he  the  said  T^^ 
plaintiff,  before  and  at  the  time  of  the  committing  of  the  said  grievances,  to  wit, 
on,  &c.  at,  d&c.  (venue)  caused  his  said  estate  and  interest  to  be,  and  the  same 

Ix)  This  was  h«1d  mifficiant  gee  I  Taunt.  40.  tion,  and  that  defendant  pablithed  a  Ubel  of  and 

(y)  Where  in  declaration  for  slander  of  title,  it  concerning  his  right  to  sell  the  §aid  iniereely  the  * 

was  stated  that  plaintiff  had  a  certain  interest  in  evidence  being,  that  he  offered  lor  sale  a  portion 

the  premises,  ana  that  by  an  agreement  between  ofthatinterestonly,  it  was  held  afktal  rariance, 

himself  and  the  defendant  (from  whom  he  derived  S  B.  &  C.  486.— 3  Dow.  k  Ry.  7Sa,  8.  C. 
Uiat  interest)  he  had  a  clear  right  to  dispose  of  the        hi)  See  other  forms  and  law,  8  VVentw.  297.^— 

whole  of  that  interest,  but  only  a  doubtfol  right  to  S  Taunt.  t46.-»l  M.  k  8. 904, 688.-4  Burr.  84tt. 

dispose  of  any  portion  of  it ;  and  the  plaintiff  aver*  —1  Rep.  177  b^— Yin.  Ab.  Bland,  of  Title,  pi.  16. 

red^  that  he  had  put  up  ku  totd  nUerett  to  auo-  —1  Stark,  on  Slander,  Sd  edit.  19t,  9. 
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then  and  there  were  put  up  and  exposed  to  sale  by  public  auction,  by  one  6. 
H.  as  the  auctioneer  and  agent  of  the  said  plaintiff,  in  order  that  the  same  might 
be  then  and  there  sold  for  the  said  plaintiff,  yet  the  said  defendant  well  knowing 
the  premises,  but  contriving  and  falsely  and  fraudulently  intending  to  injure  the 
said  plaintiff,  and  to  cause  it  to  be  suspected  and  believed,  that  he  the  said  plaintiff 
had  no  title,  estate,  or  interest  of,  in,  or  to  the  said  land  with  the  appuKenances, 
and  to  hinder  and  prevent  the  said  plaintiff  from  selling  or  disposing  of  his  said 
estate  or  interest  in  the  same,  and  to  cause  and  procure  the  said  plaintiff  to  sus- 
tain and  be  put  to  divers  great  expenses  attending  the  said  exposure  to  sale,  and 
to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  heretofore, 
to  wit,  on,  &c.  aforesaid,  at,  d&c.  {venue)  aforesaid,  wrongfully  and  injuriously, 
&Isely  and  maliciously,  caused  and  procured  a  certain  person,  to  wit,  one  W. 
M.  to  attend  and  be  present  at  and  upon  such  exposure  to  sale  of  his  the  said 
plaintiff's  estate  and  interest  as  aforesaid,  and  then  and  there  upon  such  expo- 
sure to  sale,  and  before  the  said  jcstate  and  interest  had  been  sold  and  disposed 
of,  falsely  and  maliciously  caused  and  procured  the  said  W.  M.  to  assert  and 

'  represent,  and  the  said  W.  M.  did  then  and  there  accordingly,  in  the  presence 
and  hearing  of  divers  liege  subjects  of  our  said  lord  the  king,  then  and  there  pre- 
sent at  and  upon  such  exposure  to  sale  as  aforesaid,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  6.  H.  so  being  such  auctioneer  as  afore- 
said, and  of  and  concerning  the  said  land  with  the  appurtenances,  and  the  said 
plaintiff's  estate  and  interest  therein,  that,  &.c.  [jkere  set  out  the  vfords.] — And 
whereas  also,  the  said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
&c.  (venue)  aforesaid,  further  intending  and  contriving  as  aforesaid^  then 
and  there  falsely  and  maliciously  caused  and  procured  a  certain  person, 
to  wit,  the  said  W.  M.  to  attend  and  be  present  at  and  upon  the  said  expo- 
sure to  sale  of  the  said  plaintiff's  estate  and  interest,  and  then  and  there,  at  and 
upon  such  exposure  to  sale,  and  before  the  said  estate  and  interest  had  been 
sold  or  disposed  of,  falsely  and  maliciously  caused  and  procured  the  said  W. 
M.  to  assert  and  represent,  and  the  said  W.  M.  did  then  and  there  represent, 
and  assert  in  the  presence  and  hearing  of  divers  other  subjects  of  our  said  lord 
the  king,  then  and  there  present,  at  and  upon  such  exposure  to  sale  as 
aforesaid,  of  and  concerning  the  said  plaintiff  and  the  said  6.  H.  and  of  and 
concerning  the  said  land,  and  the  estate  and  interest  of  the  said  plaintiff  therein, 
that,  &c.  [$taiing  thewords^  toith  the  ajjpropriaie  innuendoes,] — By  means  of  the 
committing  of  which  said  several  grievances  by  the  said  defendant  as  aforesaid, 
divers  of  the  said  liege  subjects  of  our  said  lord  the  king,  who  were  so  present 
at  and  upon  the  said  exposure  to  sale  as  aforesaid,  and  who  were  then  and 
there  about  to  be  and  become  purchasers  of  the  said  estate  and  interest  of  the 
said  plaintiff,  and  who  might,  and  would  otherwise  have  bid  for  and  purchased 
the  same,  and  especially  I.  E.  who  was  then  and  there  about  to  bid  for  and 
who  would  otherwise  have  purchased  the  same,  were  then  and  there  deterred 

•and  prevented  from  bidding  for,  and  becoming  the  purchasers  of  the  said  estate 
and  interest  of  the  said  plaintiff,  and  then  and  there,  and  from  thence  hitherto 
have  respectively  wholly  declined  to  purchase  the  same,  and  thereby  the  said 
plaintiff  was  then  and  there  hindered  and  prevented  from  selling  and  disposing 
of  his  said  estate  and  interest,  and  hath  thereby  not  only  lost  and  been  deprived 
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of  all  the  advantages  ond  emoluments  which  he  might  and  would  have  derived        '•* 
and  acquired  from  the  sale  thereof,  but  hath  been  forced  and  obliged  to  pay,  lay  of  riTLvt. 
out«  and  expend  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about  the  said  exposure  to  sale, 
and  expenses  incidental  thereto,  to  wit,  at,  d&c.  {venue)  aforesaid. 

0  _ 

For  ihat  whereas  the  said  plaintifT,  before  and  at  the  time  of  the  said  de«  si.Fontj^ 
fendant's  committing  the  grievance  hereinafter  mentioned,  at,  &c.  (venue)  was  Mn^howw 
possessed,  as  of  his  own  property,  of  a  certain  ship  or  vessel  called,  &c.  and  Jjj^'ilSn. 
which  said  ship  or  vessel  one  P.  B.  before  and  at  the  time  of  the  committing  ^^  •h>p 
the  grievances  hereinafter  mentioned,  was  about  to  hire,  and  would,  had  notwubrokaa, 
such  grievances  been  committed,  have  hired  of  the  said  plaintiff  to  go  and  pro-  ™Je?to^ 
ceed  on  a  certain  voyage  for  certain  freight  and  reward  to  be  therefore  paid  to  ■••i  "'here- 
the  said  plaintiff,  nevertheless  the  said  defendant,  well  knowing  the  premises,  od  to  hire 
but  contriving,  and  wrongfully  and  maliciously  intending  to  injure  the  said  plain-    *  '        '' 
iifff  and  to  induce  the  said  P.  B.  not  to  hire  the  said  ship  or  vessel  as  aforesaid, 
and  thereby  to  deprive  the  said  plaintiff  of  all  the  profits,  emoluments,  rewards, 
and  advantages  he  would  have  derived  and  acquired  from  the  said  ship  or  ves* 
sel  being  so  hired  as  aforesaid,  heretofore,  to  wit,  on,  &c.  at,  6lc.  (venue)  in  a 
certain  discourse  which  the  said  defendant  then  and  there  had  with  the  said  P. 
B.  of  and  concerning  the  said  ship  or  vessel,  in  the  presence  and  hearing  of  the 
said  P.  B.  falsely  and  maliciously  spoke  and  published,  of  and  concerning  the 
said  ship  or  vessel,  the  false,  scandalous,  and  malicious  words  following,  that  is 
to  say,  &c.  thereby  then  and  there  meaning  that  the  keel  and  floors  of  the  said 
ship  or  vessel  were  broken  at  the  time  when    he  the  said  defendant  had  seen 
the  same,  whereas  in  truth  and  in  fact,  at  no  time  when  he  the  said  defendant 
saw  the  said  ship  or  vessel,  nor  when  he  spoke  and  published  the  said  slander 
as  aforesaid,  her  keel   was  in  any  place  hove  up  eighteen  inches  in  a  straight 
line,  nor  the  splice  or  icaff  of  the  said  keelson  as  aforesaid,  nor  was  the  said 
ship  or  vessel  in  any  manner  so  imperfect  as  the  said  defendant  so  asserted  and 
alleged  as  aforesaid.     By  means  of  the  speaking  and  publishing  of  which  said 
several  false,  scandalous,  and  malicious  words  as  aforesaid,  the  said  defendant 
giving  credit  to,  and  believing  that  the  said  representations  and  assertions  were 
true,  afterwards,  to  wit,  d&c.  aforesaid,  at,  &c.  (venue)  aforesaid,  wholly  refused 
to  hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  the  said  plaintiff  lost 
and  was  deprived  of  all  the  profits,  emoluments,  rewards,  and  advantages  he 
would  have  derived,  of  and  from  the  said  ship  or  vessel  having  been  so  hired  as 
aforesaid  ;  and  the  said  plaintiff  hath  been  a4so,  by  means  of  the  speaking  and 
publishing  the  said  several   words  as  aforesaid,  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  Slc.  (venue)  aforesaid. 

[Proceed  as  usuaU  09  in  the  above  fonn^  to  the  statement  of  the  colloquium  *»-{«  « 
elusive,  and  then  proceed  thus :] — In  an  ironical  manner  falsely  and  maliciously  flaiider, 
spoke  and  published  of  and  concerning  the  said  plaintiff,  the  ironical,  false,  words  tro 
scandalous,  malicious,  and  defamatory  words  following,  that  is  to  say,  he  (^ean- JJjJjJ,Jj^ 
ing  the  said  plaintiff)  is  no  thief,  (thereby  then  and  there  meaning  that  the  said 

(a)  S«e  Uic  last  form,  and  not«f,  be  an  expran  averment  that  they  were  fo  ipoken, 

(6)  If  words  are  spoken  ironically,  there  must     11  Mod.  86. 
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plainttff  had  been  and  was  a  thief,  and  the  said  subjects  of  our  said  lord  the 
king  then  and  there  understood  that  that  was  the  meaning  of  the  said  words.) — 
[Conclude  as  in  other  €0868,1. 

tt*  For  [^Proceed  as  luuaU  M  in  other  cages,  until  the  eolioquiunif  and  instead  of  ike 

where'ituto  usual  colioquium  and  averment  of  speaking  the  words,  proceed  as  follows  :] — lo 
fi^a  <m«ff-  ^'^*  ^^*  ^^*  ^^«  ^^^'  (venue)  in  a  certain  discourse  which  he  the  said  defeodaBl 
fS^^jion'  then  and  there  had  with  the  said  plaintiff,  of  and  concerning  the  said  plaio- 
iff,  in  the  presence  and  hearing  of  divers  good  and  worthy  subjects  of  our  loid 
the  now  king,  and  in  answer  to  the  following  question,  then  and  there,  in  the 
presence  and  hearing  of  the  said  last-mentioned  subjects,  put  by  the  said  plain* 
tiff  to  the  said  defendant,  that  is  to  say,  **  What  do  you  (meaning  the  said  de- 
fendant) mean  to  say  I  (meaning  himself  the  said  plaintiff)  am  a  sheep-stealer  f" 
then  and  there,  in  the  presence  and  hearing  of  the  said  last-mentioned  subjects, 
falsely  and  maliciously  answered,  spoke,  and  published,  to,  and  of  and  concero- 
ing  the  said  plaintiff,  these  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say,  "  Yes,  you  (meaning  the  said  plaintiff)  are,"  thereby 
then  and  there  meaning  that  the  said  plaintiff  had  been  and  was  guilty  of  dicep- 
f^^^  stealing. — And  aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afoie- 
said,  in  a  certain  other  discourse  which  the  said  defendant  then  aod  there  had 
with  the  said  plaintiff,  of  and  concerning  the  said  plaintiff,  in  the  presence  and 
hearing  of  divers  good  and  worthy  subjects  of  our  lord  the  now  king,  and  -in  an- 
swer to  a  certain  question,  whereby  the  said  plaintiff  did  then  and  there,  in  the 
presence  and  hearing  of  the  said  last-mentioned  subjects,  interrogate  and  ask  of 
the  said  defendant,  whether  the  said  defendant  meant  to  say  that  the  said  plain- 
tiff was  a  sheep-stealer,  then  and  there,  in  the  presence  and  hearing  of  the  said 
last-mentioned  subjects,  falsely  and  maliciously  answered,  spoke,  and  published, 
to,  and  of  and  concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say,  ^*  Yes,  you  (meaiiing  the  said  plain- 
tiff) are,''  thereby  then  and  there  meaning  that  the  said  plaintiff  had  been  and 
was  guilty  of  sheep-stealing. 


iTAL  CON-'  *[^Comnen€emeni  as  anle,  596.] — For  that  whereas  the  said  defendaot  coo- 
Jdi**^^^^  triving,  and  wrongfuUy,  wickedly,  and  unjustly  intending  to  injure  the  said  plain- 
[  ^642  1 

^                        (c)  It  is  requisite  to  state  the  slander  in  this  wife.     6  East,  S89 ;  tecondty^  that  the  plaiaiiV 

case,  as  in  the  above  f<»rm,  see  8  T.  R.  160.-^  B.  may  declare  with  a  qmod  rvm,  wl:icb  is  irapsoper 

tl  C.  £47.  in  trespass ;  thirdly^  that  the  injury  may  be  suted 

{d)   Soo  fonn  in  trespass,  post,  855,  vhich  is  to  have  been  committed  '^  on  di vera  days  and  limes, 

most  usually  adopted.    See  the  points  relating  to  ftc."  which  is  improper  in  tresf  ass  for  an  assaub, 

this  action  m  Selw.  N.  P.  Adultery.— -Bui.  NTP.  6  East,  291,  2105  \fonrthfff,  that  tlie  ptea  of  f be 

26. — Bac.  Ab.  Marriage,  E.  2. — 8  Bia.  C<  m.  139.  8iaiu>c  of  Llnii:atton!>n  i»  iH)t   •uilty  within  sis 

May  change  venue,  see  10  East,  32.    I  have  iiot  years.    S  Burr.  753. — 6  East,  387,  and  net,  as  in 

met  with  any  printed  form  in  which  the  declaration  trespass  f«ir  an  assault,  within  four  ^'cani.    S  Saik. 

for  Crim.  Con.  was  framed  in  cote;  the  injurv  420.    And /asi/^,  that  (he  plaintiff  is  cntillsd  to 

has  always  been  described,  as  committed   with  full  costK,  though  he  should  not  recover  40s-.  dam- 

/ore«,  the  law  supposing  force  and  constraint,  (he  sjref.    3  Wils.  319.— 1  Saik.  206 — 2  LH.  Raym. 

wife  having  no  power  lo  consent,  3  Bl.  Com.  139.  831.     When  it  may  be  doubtful  whether  the  cnm- 

7  Mod.  79. — Bac.  Ab.  Marriage,  E.  2;  and  in  2  inal  conversation  can  be  proved,  and  the  defeod* 

New  Rep.  402-- 2  M.  &  S.  436,  7,  the  action  was  ant  has  been  guilty  of  eni icing  away,  or  faarborinf 

considered  as  properly  in  trespas!?.    The  action,  the  wife,  it  may  bo  advisable  to  add  counts  for 

•  however^  is  iji  efiect  in  coiej  6  Enst,  S87,  251,  he-  such  injuries,  and  which  may  be  framed  as  in  the 

cause,  fvrtty  the  wTong  comi>lained  of  is  not  im-  form  iii  Willes,  578.  9,  80 ;  and  it  may  be  adriaa- 

mediate,  but  consequential,  the  gist  of  the  action  bic  in  that  case  to  hrame  tliO  count  as  in  the  form, 

not  being  the  supposed  assault  on  tlie  wife,  but  the  post,  645. 
consequent  corruption  of  the  body  and  mind  of  the 


poll   TORTS    TO    THE    PERSON.  642 

tiir,  aod  to  deprive  him  of  the  comfort,  fello^rship,  society,  aid,  and  assistance  of  'ok  ckimi- 
K.  F.  the  wife  of  the  said  plaintiff,  and  to  alienate  and  destroy  her  affection  for  TcmiATioir. 
the  said  plaintiff,  heretofore,  to  wit,  on,  dtc.  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  or  by  origi' 
naif  say^  ^  before  the  commencement  of  this  suit,"]  at,  &c.  {venue)  wrongful- 
ly («)«  wickedly,  and  unjustly  debauched  and  carnally  knew  the  said  £•  F.  then 
and  there,  and  still  being  the  wife(/)  of  the  said  plaintiff,  and  thereby  the  affec. 
lion  of  the  said  £.  F.  for  the  said  phiintiff,  was  then  and  there  ^alienated  and  [  ^643  ] 
destroyed,  aind   also,  by  means  of  the  premises,  the  said  plaintiff  hath  thence 
hitherto  wholly  lost  and  been  deprived  of  the  comfort,  fellowship,  society,  aid» 
and  assistance  of  the  said  £.  F.  his  said  wife,  in  his  domestic  affairs,  which  the 
said  plaintiff  during  all  that  time  ought  to  have  had,  and  otherwise  might  and 
would  have  had,  to  wit,  at,  &c.  {venue)  aforesaid.     To  the  damage  of  the  said 
plaintiff  of  <£ — ,  and  therefore  he  brings  his  suit,  &c. 


rOK  DK- 

BAUCBIRO 

DAUGB- 

£*  Commencemenl  as  aa/e,  696.] — For  that  whereas  the  said  defendant,  con-  ^^^ 
tririn  g,  and  wrongfully  and  unjustly  intending  *to  injure  the  said  plaintiff,  and  ^ucUiig  a 
to  deprive  him  of  the  service  and  assistance  of  £.  F.  the  daughter  and  servant  and^rrant 
of  th  e  said  plaintiff,  heretofore,  to  wit,  on,  &c.  and  on  divers  other  days  and  r  #£44  1 
tioioa  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  or  by 
erigiTudf  say^  **  before  the  commencement  of  this  suit,"]  at,  &c.  {venue)  de- 
bauched aod  carnally  knew  the  said  E.  F*  then  and  there,  and  from  thence, 
for  a  lo  ng  space  of  time,  to  wit,  hitherto,  being  the  [daughter  and]  servant(ib) 

(e)  In  an  aciioa  for  debaacliing  a  wife  or  s€r*  vice.    2  T.  R.  167.--6  East,  S87|  but  whara  tha 

vatnl,  it  is  not  necessary  to  allege,  or  prove,  that  oflence  is  accompanied  with  an  illegal  entry  into 

Uie  defendant  knew  that  the  female  was  the  wife  the  father's  house,  he  may  declare  in  trespass  for 

or  servant  of  the  plaiuiifi,  though  in  an  action  for  the  entry,  and  allege  the  seduction  and  loss  of  ser- 

sedoctng  away  or  harboring  a  wife  or  servant,  such  vice  as  consoqueniial.    t  T.  R.  167.—- £  N.  R.  476. 

allajnition  and  evidence  are  necessary.     Peake,  — ^2  M.  &  S.  4S8,  where  see  a  form  inireepOM,  ' 

C.N.  P.  55.— Poake's  Lawof  Ev.  3S4.— WUles,  pos^855.    The  daughter  is  a  good  witness,  2  Stra. 

677.  1064,  though  she  need  not  be  called  as  a  witness 

(/)  la  an  a::tion  for  Crim.  Con.  tho  plaintiff  for  plaintiff,  Holt.  C.  N.  P.  451.    The  not  calling 


pass  b;r  husband   and  wife,  for  the  battery  of  the  evidence  of  a  promise  of  marriage  is  not  admissi- 

wife,  It  is  sufficient  to  prove  reputation  of  mar-  bic.  and  the  plaintiff  cannot  callwitnesses  to  the 

riage.    Stra.  4B0.  girf's  good  character,  unless  the  defendant  has  by 

(g)  As  lo  actions  by  a  parent  or  master,  in  that  evidence  attacked  it.    3  Campb.  619. — 1  Campb. 

character,  J3c  B.ic.  Xb.  Master  and  Servant,  O. —  463.  Evidence  of  mental  pain  is  admissible,  3  Esp. 

Peake's  Law    of  Ev.  333.-2  New  R.  476.— 1  119;  and  the  state  and  situation  of  the  family  may 


is  not  immediate,  but  consequential,  ante,  642,  n.  Expenses  actually  incurred  (such  as  a  physician's 
a.-— 6  East,  390.  A  parent,  in  that  character  mere-  fee,)  and  jpaJd,  may  be  proved  and  recovered,! 
ly,  cannot  support  an  action  for  debauching  or  beat-  Stark.  C .  N.  P.  287.  The  defendant  may.  in  miti- 
ing  his  daugnter,  which  is  only  sustainable  in  re-  gation  of  damages,  adduce  any  evidence  or  the  im> 
spect  of  the  supposed  loss  of  service,  some  slight  proper,  negligent,  and  imprudent  conduct  of  tlie 
evidence  of  wbicn  must  in  general  be  adduced.  5  plaiiitifT  himself;  and  where  he  knew  that  the  de- 
East,  45.-5  T.  R.  360.— 2  T.  R.  168. — Peake's  fendant  was  a  married  man,  and  allowed  his  vistu 
C.  N.  P.  55,  23J.— Sir  T.  Raym.  259.-9  Rep.  1 13  in  the  probability  of  a  divorce,  Lord  Kenyon  held 
a.  Holt,  C.N.  P.  451.— See  2  Star.  493.  Tho  the  action  could  not  bo  supported,  Peake's  Rep.  24& 
declaration  may  be  vi  et  armif,  3  Wils.  18;  and  in  {h\  It  is  nut  necessary  to  allese,  or  prove,  thai 
2  New  Rap,  476,  the  coarl  said,  that  form  of  action  I  he  oefendant  knew  thai  tho  female  was  the  daugh« 
is  ptroper,  out  it  may  be  framed  in  case  when  the  tcr  or  servant  of  the  plaintiff^  ante,  643,  noi^t 
action  if  merely  for  the  seduction  and  loss  of  scr<r 
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roK  PS-     Qf  i\^Q  gg{^  plaintiff,  whereby  the  said  E.  F.  became  pregnant  and  sick  wiifa 
PAUGH-     child,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  for  the 
'     '    space  of  nine  months  then  next  following,  at  the  expiration  whereof,  to  wit,  on* 
&c.  at,  &c.  {venue)  aforesaid,  she  the  said  £.  F.  was  delivered  of  the  chiki 
with  which  she  was  so  pregnant  as  aforesaid.     By  means  of  which  said  several 
premises,  she  the  said  £.  F.  for  a  long  space  of  time,  to  wit,  from  the  day  aod 
year  first  above  mentioned,  hitherto,  bcQame  and  was  unable  to  du  or  perforin 
the  necessary  affairs  and  business  of  the  said  plaintiff,  so  being  her  [father  and] 
roaster  as  aforesaid,  and  thereby  the  said  plaintiff,  during  all  that  time,,  lost  and 
was  deprived  of  the  service  of  his  said  [daughter  and]  servant,  to  wit,  at,  &c. 
{venue)  aforesaid  ;  and  also,  by  means  of  the  said  several  premises,  the  said 
plaintiff  was  forced  and  obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend 
divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £ —  in  and  about  the  nursing  and  taking  care  of  the  said  £.  F.  his 
aaid  [daughter  and]  servant,  and  in  and  about  the  delivery  of  the  said  child,  co 
wit,  at,  d&c.  {venue)  aforesaid.     To  the  damage,  &c. — [Conc/tmon  as  anU^ 
596.] 

[If  the  female  were  not  the  daughter  of  the  plaintiffs  omit  the  words  ^'  l>iiti^4* 
ter*^  and  "  Father^^  throughout :  or^  in  cases  where  the  legitimacy  may  he  quss- 
tionahle^  a  countf  omitting  those  words  which  are  not  necessary^  {see  an/e,  6i3, 
note. — Peake^  C.  JV.  P.  55)  should  be  added.] 

[  *646  1       *lCommencement  as  an/e,  596.] — For  that  whereas,  before  and  at  the  time 

worn,  sHTio  of  the  committing  of  the  several  grievances  by  the  said  defendant  as.  heretn- 

APPUN-    after  mentioned,  one  £.  F.  was,  and  from  thence  hitherto  hath  been,  and  still 

TICB8.      ^^  ^^  servant  {or  "  apprentice")  of  the  «aid  plaintiff,  in  his  trade  or  business 

fo?«tidM  *  ^^  *  '  which  the  said  plaintiff  then  exercised  and  carried  on,  aud  still 

away  bis       doth  exercise  and  carry  on,  to  wit,  at,   &c.   {venue) ;  yet  the  said  defend- 

apprentice     ant  well  knowing  the  premises(A:),  but  contriving,  and  wrongfully  and   unjustly 

^•'-  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  his  aforesaid 

trade  and  business,  and  to  deprive  him  of  the  service  of  the  said  £.  F.  as  such 

servant  {or  **  apprentice")  as  aforesaid,  and  of  the  profits,  benefits,  and  advan- 

(t)  See  form,  Lil.  Ent.  72.    As  to  this  action  in  tv-four  years.   It  should  be  observed,  how  ever,  that 

feneral,  see  Bac.  Ab.  Master  and  Servant,  O. — S  this  decision  was  before  the  passing  of  the  54  Geo. 
^la.  Com.  142^Cowp.  64.-2  H.  Bl.  511.— 2  S.c.  96.  Sometimes,  by  way  of  inducement,  the 
Esp.  Rep.  734. — 6  Mod.  IBS. — 1  Bum,  J.  26th  ed.  indentures  of  apprenticeship,  or  contract  of  huing, 
176.  Case  is  the  usual  and  proper  form  of  action,  are  stated  at  length ;  but  this  appears  unneccssary 
SL  ,'?®5?'"  '^^®^  *°^®'  ®^'^»  "o»®-  *  Salk.  and  injudicious,  sec  the  precedents,  2  Saund.  169. 
S80.— Ld.  Raym.  1116.  Cowp.  54.-2  Saund.  169.  —8  Wentw.  Index,  31.  It  is  necessary  to  allege 
As  to  when  the  nlamtiff  may  waive  the  tort,  and  and  prove,  that  the  defendant  knew  that  the  third 
sue  m  assumpsit  for  money  had  and  received,  see  person  was  the  apprentice,  or  servant,  of  the  plain- 
Skin.  679.-1  Taunt.  112.— 3  M.  &  S.  191.— 1  tiff,  Peake.C.  I?.  P.  56.— Pcake's  Law  of  fend. 
Bum,  J.  26th  edit.  174.— Ante,  vol.  i.  113.  The  334.— 3  Bla.  Com.  142.— Willes,582;  but  it  isnot 
defendant  cannot  avail  himself  of  any  objection  to  necessary  to  state  what  means  of  enticement  the 
the  indenture  of  appienticeship,  or  contract  of  hir-  defendant  adopted,  Willcs,  577.  The  damage  per 
ing,  2  Hen.  Bla.  6ll.— 7  T.  R.  310.  311,  314.— 1  quod  set^viHum  amint  must  bo  alleged  and  froved, 
Anstr.  256.  An  apprenticeship  de  facto  would  al-  5  East,  39.— Burr.  1352.— 3  Bla.  Com.  142.  In 
ways  suffice  as  against  a  wrong-doer,  though  there  this  action  the  measure  of  damages  is  not  to  be 
were  no  legal  apprenticeship,  6  Mod.  69.— 1  Salk.  ascertained  al  the  actual  loss  plamtiff  sustained  ai 
68.  It  was  indeed  held  m  4Taunt.  876,  that  noac-  the  lime,  but  for  the  injury  done,  by  causing  ths 
tion  can  be  maintained  for  harboring  an  apprentice  servant,  &c.  to  leave  plaintiff 'i  emplotmenl,  4 
as  such,  if  the  master  to  whom  he  was  bound  was  Moore,  12. 
then  not  a  house-keeper,  and  of  the  age  of  twen-        (*)  This  is  necessary,  see  n.  (i),  supra. 
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tagest  which  tnighli  and  would  other  wine  have  arisen  and  accrued  to  him  from  ^^^  nvTxc- 
such  service  whiUt  the  said  £.  F.  *was  such  servant  {or  '^  apprentice")  of  the     apprsh- 
said  plaintiff  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  {veuiu)  aforesaid,  unlawfully,      '''^'^** 
wrongfully,  and  unjustly  enticed,  persuaded,  and  procured  the   said  £.  F.  so 
then  being  the  servant  {or  **  apprentice")  of  the  said  plaintiff  as  afores^d,  to 
depart  from  and  out  of  the  service  of  the  said  plaintiff,  by  means  of  which  said 
enticement,  persuasion,  and  procurement,  and  on  no  other  account  whatsoever, 
the  said  E.  F.  so  being  such  servant  {or  "  apprentice")  as  aforesaid,  then  and 
there,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  unlaw- 
fully, wrongfully,  and  unjustly,  and  without  the  licence  or  consent,  and  against 
the  will  of  the  said  plaintiff,  departed  from  and  out  of  the  service  of  the  said 
plaintiff,  and  hath  remained  and  continued  absent  from  such  service  for  a  long 
space  of  time*  to  wit,  from  thence  hitherto,  whereby  the  said  plaintiff  hath,  for 
and  during  all  that  time,  lost,  and  been  deprived  of  the  service  of  the  said  £. 
F.  in  his  aforesaid  trade  and  business,  and  of  all  the  profits,  benefits,  and  ad- 
vantages which  might  and  would  otherwise  have  arisen  and  accrued  to  him  from 
such  service,  and  hath  been  and  is  otherwise  greatly  injured  in  his  aforesaid 
trade  and  business,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also  the  Second 
said  E.  F.  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  harboring 
aforesaid,  then  and  still  being  the  servant  {or  **  apprentice")  of  the  said  plain-  ^'^' 
tiff,  unlawfully,  wrongfully,  and  unjustly,  without  the  licence  or  consent,  and 
against  the  will  of  the  said  plaintiff,  departed  and  went  away  from  and  out  of 
the  service  of  the  said  plaintiff,  and  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  there  went  and  came  to  the  said  defendant ;  yet  the  said  defendant 
well  knowing  the  said  £.  F.  to  be  the  servant  (or  *^  apprentice")   of  the  said 
plaintiff,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the 
said  plaintiff,  and  to  deprive  him  of  the  service  of  the  said  £.  F.  his  said  ser- 
vant (or  "  apprentice")  and  of  all  the  profits,  benefits,  and  advantages,  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  such  service, 
then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vsnue)  aforesaid, 
unlawfully,  wrongfully,  and  unjustly  received{m)  the  said  £.  F.  so  then  being 
the  servant  {or  '*  apprentice")  of  the  ^said  plaintiff  as  aforesaid,  into  the  service  [  4^647  1 
of  the  said  defendant,  and  harbored,  detained,  and  kept  the  said  £.  F.  in  his 
said  service  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  afore- 
said hitherto,  whereby  the  said  plaintiff,  for  and  during  all  that  time  lost  and 
was  deprived  of  the  service  of  the  said  E.  F.  and  of  all  the  profits,  benefits, 
and  advantages,  which  might  and  would  otherwise  have  arisen  and  accrued  to 
him  from  such  service,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  third  counU  ae 
suggested  in  noie^  and  conclude  cu  anie^  596.] 


FOR 

CAKELEM 

DKiriiro. 


For  that  whereas  the  said  defendants,  before  and  at  the  time  of  committing  Afainst 
the  grievances  hereinafler  mentioned,  were  owners  and  proprietors  of  a  certain  giI5S"oMh* 

(I)  As  to  this  count,  see  6  T.  R.  221.  and  only  fftate  that  after  notice  and  request  not  to 

(«)  Add  a  third  count,  omittiiig  this  allegation,    do  so,  defendant  harbored,  &c.  see  ante,  546,  note. 
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**<>*        stage  coach,  for  the  carriage  and  conveyance  of  passengers  from,  &c.  to,  6lc{o) 

^t  ^m  Wm  IS  1^  ^^  9B 

DKiviRo.    for  hire  and  reward  to  the  said  defendants  in  that  behalf,  to  wit,  at,  d&c.  (venue) 
ing^and  inn  And  the  Said  defendants  being  such  owners  and  proprietors  of  the  said  coach  as 
properly  dn-  aforesaid,  thereupon  heretofore,  to  wit,  on,  &c.  to  wit,  at,  &c.,  (venut)  the  said 
whoraby  t!ie  plaintiff,  at  the  special  instance  and  request  of  the  said  defendants,  becaoie  and 
ovartumed,    was  an  [outsido]  passenger  upon  [or  in]  the  said  coach,  to  be  safely  and  secure- 
^MXetT     ^y  carried  and  conveyed  thereby  on  a  certain  journey,  to  wit,  from,  d&c  aforesaid, 
brokenfn).    to,  &c.  aforesaid,  for  a  certain  fare  and  reward  to  the  said  defendants  in  that  be- 
half, and  the  said  defendants  then  and  there  received  the  said  plaintiff  as  such 
outside  passenger  as  aforesaid,  and  thereupon  it  then  and  there  became  and  was 
the  duty  of  the  said  defendants  to  use  due  and  proper  care  that  the  said  plaintiff 
should  be  safely  and  6ecurely(f))  carried  and  conveyed  by  and  upon  the  said 
stage  coach  on  the  said  journey,  from,  &c.  aforesaid,  to,  dz>c.  aforesaid  ;  yet  the 
said  defendants  not  regarding  their  duty  in  that  behalf,  did  not  use  due  and  pro- 
per care  that  the  said  plaintiff  should  be  safely  and  securely  carried  and  con- 
veyed by  and  upon  the  said  stage  coach  on  the  said  journey,  from,  &c.  aforesaid, 
[  *648  1  to,  &c.  aforesaid,  bat  wholly  neglected  *so  to  do,  and  suffered  and  permitted 
one  of  the  wheels  of  the  said  coach  to  be  so  insufficiently  secured,  that  the  same 
then  and  there  came  off,  and  also  suffered  and  permitted  the  said  coach  to  be 
then  and  there  so  greatly  overloaded,  that  by  reason  thereof,  af\erwards,  and 
whilst  the  said  coach  was  proceeding  with  the  said  plaintiff  thereon,  in  and  along 
the  king's  highway,  on  the  said  journey  from,  &c.  aforesaid,  and  before  the  ar- 
rival thereof  at,  &c.  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (ve- 
|.  nue)  aforesaid,  the  said  coach  then  and  there  became  and  was  overturned,  and  by 

means  whereof  one  of  the  legs  of  the  said  plaintiff  became  and  was  fractured  and 
broken,  and  the  said  plaintiff  was  otherwise  greatly  bruised,  wounded,  and  in- 
jured ;  and  also  by  means  of  the  premises  the  said  j^aintiff  became  and  was 
sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space 
of  time,  to  wir,  hitherto,  during  all  which  said  time  the  said  plaintiff  suffered  and 
underwent  great  pain,  and  was  hindered  and  prevented  from  transacting  and  at- 
tending to  his  necessary  and  lawful  affairs  by  him  during  all  that  time  to  be  per- 
formed and  transacted,  and  lost  and  was  deprived  of  divers  great  gains,  pn^ts, 
and  advantages,  which  he  might  and  otherwise  would  have  derived  an  J  acquired, 
and  thereby  also  the  said  plaintiff  was  forced  and  obliged  to  and  did  then  and 
there  pay,  lay  out,  and  expend,  divers  large  sums  of  money,  amounting  in  the 
whole  to  the  sum  of  £ —  in  and  about  the  endeavoring  to  be  cured  of  the  said 
fractures,  bruises,  and  injuries,  so  received  as  aforesaid  ;  and  also  thereby  the 
said  plaintiff  was  hindered  and  prevented  from  continuing  his  said  journey,  and  * 

was  kept  and  detained  at  a  certain  inn(9),  to  wit,  at in  the  county  of 

a  long  time,  to  wit,  for  the  space  of  weeks,  and  during  that  time 

there  incurred  great  expenses,  in  the  whole  amounting  to  a  large  sum  of  money,* 
to  wit,  the  sum  of  £ —  in  and  about  his  necessary  support  and  maintenance,  to 

(it)  Sec  forms  and  notes  in  assumpsit,  ante,362)  uas  to  co.    As  to  what  a  variance,  see  aiite,  357, 

and  t nose,  post,  661.    It  is  best  to  declare  in  case  note.    If  any  doubt  exist,  k  vtvald  be  better  to 

to  avoid  a  plea  in  abatement  for  nonjoinder,  ante,  omit  the  termini  altogether, 
vol.  i.  99,  165.    All  the  proprietors  may  be  joined,        ( p)  See  I  C.  &  P.  656. 

though  one  only  was  driving,  4  B.  fc  C .  223.— See        (q)  All  these  aveiments  should  correspond  iviih 

further,  ante,  ^2,  notts.  the  facts. 

(o)  The  places  from  which  plaintiA'  went  and 
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wit,  at,  dtc.  {venue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  on  the  day       '*** 
and   year  aforesaid,  to  wit,  at,  6lc.  (venue)  aforesaid,  the  said  plaintiff,  at  the    DmiTiito. 
special  instance  and  request  of  the  said  defendants  became  and  was  a  pas-  count. 
setiger  by  a  certain  other  coach,  to  be  safely  and  securely  carried  and  conveyed 
thereby  on  a  certain  journey,  to  wit,  from,  d&c.  aforesaid,  to,  dtc.  aforesaid,  for 
certain  reward  to  the  said  defendants  in  that  behalf,  *and  thereupon  it  then  and  [  *649  ] 
there  became  and  was  the  duty  of  the  said  defendants,  to  use  due  and  proper 
care  that  the  said  plaintiff  should  be  safely  and  securely  carried  and  conveyed 
hy  the  said  last-mentioned  coach  on  the  said  journey  from,  dtc*  aforesaid,  to, 
&c.  aforesaid  ;  yet  the  said  defendants,  not  regarding  their  duty  in  this  behalf, 
did  not  use  due  and  proper  care  that  the  said  plaintiff  should  be  safely  and  se- 
curely carried  and  conveyed  by  the  said  last-mentioned  coach  on  the  said  jour- 
ney from,  &c.  aforesaid,  to,  &c.  aforesaid,  but  wholly  neglected  so  to  do  ;  and 
by  reason  thereof,  afterwards,  and  whilst  the  said  last- mentioned  coach  was  pro- 
ceeding with  the  said  plaintiff  as  a  passenger  thereby,  in  and  along  the  king's 
highway,  on  the  said  journey  from,  &c.  aforesaid,  and  before  the  arrival  there- 
of, at,  &c.  aforesaid,  to,  wit',  on  the  day  and  year  aforesaid,  at,  dtc.  (venue) 
aforesaid,  the  said  last-mentioned  coach  was  overturned,  and  by  means  whereof 
one  of  the  legs  of  the  said  plaintiff  then  and  there  became  and  was  fractured 
and  broken,  and  the  said  plaintiff  was  then  and  there  otherwise  greatly  bruised, 
wounded,  and  injured,  and  also,  by  means  of  the  premises,  the  said  plaintiff  be- 
came and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued 
for  A  long  space  of  time,  to  wit,  hitherto,  during  all  which  time  the  said  plaintiff 
suffered  and  underwent  great  pain,  and  was  hindered  and  prevented  from  trans- 
acting and  attending  to  his  necessary  and  lawful  affairs  and  business  by  him, 
during  all  that  time,  to  be  performed  and  transacted,  and  lost  and  was  deprived 
of  divers  great  gains,  profits,  and  advantages,  which  he  might  and  otherwise 
would  have  derived  and  acquired  from  the  same,  and  thereby  also  the  said  plain- 
tiff was  forced  and  obliged  to,  and  did  then  and  there  pay,  lay  out,  and  expend 
divers  other  large  sums  of  money,  amounting  in  the  whole  to  the  sum  of  £ — 
in  and  about  the  endeavoring  to  be  cured  of  the  said  last-mentioned  bruises, 
fractures,  and  injuries,  so  received  as  last  aforesaid  ;  and  also  thereby  the  said 
plaintiff  was  hindered  and  prevented  from  continuing  the  said  journey,  and  was 

kept  and  detained  [at  a  certain  inn,]  to  wit,  at in  the  county  of  ■         a 

long  time,  to  wit,  for  the  space  of weeks,  and  during  that  time  there  in- 
curred great  expense,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £ —  in  and  about  his  necessary  support  and  maintenance,  to  wit, 
at,  &c.  (venue)  aforesaid.  And  whereas  also  the  said  defendants,  before  the  Third  count, 
committing  *uf  the  grievances  hereinafter  next  mentioned,  were  the  owners  L  ^^  ] 
and  proprietors  of  a  certain  other  stage  coach  by  them  the  said  defendants 
used  and  employed  for  the  carriage  and  conveyance  of  passengers,  at  and  for 
certain  hire  and  reward  to  them  in  that  behalf,  to  wit,  at,  &c.  (venue),  and  the 
said  defendants  being  such  owners  and  proprietors  of  the  said  last- mentioned 
couch  as  aforesaid,  the  said  plaintiff  heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  at  the  special  instance  and  request 
of  the  said  defendants,  became  and  was  a  passenger  by  the  said  last-mentioned 
coach,  to  be  safely  and  securely  carried  and  conveyed  thereby  on  a  certain  jour- 
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rom        ney,  to  wit,  from,  &c.  aforesaid,  to,  &c.  aforesaid,  for  certain  hire  and  reward 

CAHEL.KI18  ^^. 

DRiviMo.     to  the  said  defendants  in  that  hehalf ;  and  although  the  said  plaintiflT  was  then 
and  there  received  by  the  said  defendants  as  such  passenger  by  the  said  last- 
mentioned  coach,  as  aforesaid,  to  be  carried  and  conveyed  thereby  as  aforesaid, 
yet  the  said  defendants  not  regarding  their  duty  in  that  behalf,  so  carelessly,  ne- 
gligently, unskilfully  and  improperly  loaded,  drove,  managed,  and  conducted  the 
said  last-mentioned  coach,  that  afterwards,  and  whilst  the  said  last^meDtioiied 
coach  was  proceeding  with  the  said  plaintiff,  as  such  passenger  as  aforesaid, 
on  the  said  journey,  from,  &c.  aforesaid,  to,  dtc.  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  last-mentioned 
coach  was,  by  and  through  the  carelessness,  negligence,  and  improper  conduct 
of  the  said  defendants,  overturned  and  thrown  down,  with  the  said  plaintiff 
therein  as  aforesaid ;  by  means  whereof  one  of  the  legs  of  the  said  plaintiff 
became  and  was  fractured,  bruised,  and  broken,  and  the  said  plaintiff  was  oth- 
erwise greatly  injured,  wounded,  and  cut,  insomuch  that  the  said  plaintiff  then 
and  there  became  and  was  sick,  sore,  lame,  and  disordered  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  during  all  which  time  the  said  plaintiff  aoffer- 
ed  and  underwent  great  pain,  and  was  hindered  and  prevented  from  carrying  00, 
transacting,  and  proceeding  in  his  lawful  and  necessary  affairs  and  business  by 
him  during  that  time  to  be  performed  and  transacted,  and  thereby  lost  and  was 
deprived  of  divers  great  gains  and  profits,  which  had  been  accustomed  to  arise 
and  accrue,  and  which  otherwise  would  have  continued  to  arise  and  aecrae  to 
the  said  plaintiff  from  the  transacting  and  carrying  on  of  the  same,  and  also,  by 
means  of  the  premises  last  aforesaid,  the  said  plaintiff  was  forced  and  obliged 
to  and  did  then  and  there  pay,  lay  out,  and  expend,  divers  large  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  £ —  in  and  about  the  curing  and  endeav- 
oring to  cure  the  said  last-mentioned  fractures,  bruises,  cuts,  and  wounds,  to 
wit,  at,  &c.  {venue)  aforesaid. — [Add  other  eounta  as  the  case  man  suggesi.'\ 

Againit  the       For  that  whereas,  before  and  at  the  time  of  committine  the  grievances  by  the 

proprietor  01  o  o  y 

« it^e-        said  defendant,  as  hereinafter  next  mentioned,  the  said  defendant  was  owner  of 

negligently     ^  Certain  stage-coach,  by  him  used  and  employed  in  carrying  passengers  from, 

ihSefey        ^^'  *^'  &c.(«)  and  divers  other  places,  to  wit,  at,  &c.  {ventc),  and  being  sudi 

coach  WW     owner  of  the  said  stage-coach,  the  said  defendant,  on,  &.c.  to  wit,  at,  &c.  (ve- 

and  pUin-      nue)  aforesaid,  received  [into]  his  said  coach  one  E.  F.  the  wife  of  the  said 

^chTurt,'^   plaintiff,  as  a  passenger  [therein]  to  be  carried  and  conveyed  thereby  on  a  joor- 

uHb^  Sf   "^^'  *^  ^**'  ^'^™'  *^'  aforesaid,  to,  &c.  aforesaid,  for  certain  fare  and  reward  to 

for  ■ome        the  said  defendant  in  that  behalf,  and  by  reason  thereof  the  said  defendant  ought 

{5^'  ^*^      carefully  to  have  conveyed,  or  caused  to  be  conveyed,  the  said  E.  F.  by  the  said 

coach,  on  the  said  journey  from,  6lc,  aforesaid,  to,  &c.  aforesaid.     Yet  the  said 

defendant,  not  regarding  his  duty  in  this  behalf,  conducted  himself  so  carelessly, 

negligently,  and  unskilfully,  in  this  behalf,  that  by  and  through  the  carelessness, 

negligence,  unskilful ness,  and  default  of  himself  and  his  servants,  and  for  want 

(r)  Observe  the  notes  to  the  preceding  form,  and  wife.    See  I  Campb.  l»S. 
forms  m  assumpeit,  ante,  356;  and  post,  661,  in        («)  See  as  to  what  a  variance,  ante,  S57.   It 

nolea ;  where  the  liabihty  of  carriers  wiH  be  found  any  doubt,  this  averment  as  to  the  Urmni,  had  bet- 

diseoased.    Damages  in  this  case  can  only  be  re-  ter  be  omitted, 
covered  up  to  the  time  of  the  death  of  the  pfaintifTs 
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€>r  due  care  and  attention  to  hia  duty  in  that  behalf,  the  said  coach  aAerwards,  '^^ 
find  whilst  the  same  was  carrying  and  conveying  the  said  £.  F.  on  the  said  deitiko. 
journey  as  aforesaid,  and  before  the  arrival  thereof  at*  &c»  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  was  overset  and  thrown 
down,  by  means  whereof  the  said  £.  F.  then  being  therein,  was  greatly  cut, 
bruised,  and  wounded,  and  divers  bones  of  the  body  of  the  said  £.  F.  were 
then  and  there  broken,  insomuch  that  the  said  E.  F.  thereby  then  and  there  be- 
came and  was  very  sick,  weak,  and  distempered,  and  remained  and  continued 
so  weak  and  distempered,  for  a  long  space  of  time,  to  wit,  from  thence  until  the 

■  day  of in  the  year  aforesaid,  to  wit,  at,  dtc.  {renue)  during  all  which 

time  the  said  plaintiff  lost  and  was  deprived  of  the  comfort  and  society  of  his 
Baid  wife,  and  also  her  aid  and  assistance  in  the  management  of  his  domestic 
aflfairs,  which  he  otherwise  would  have  had  and  enjoyed,  and  was  forced  and 
obliged  to  lay  out  and  expend,  and  did  actually  lay  out  and  expend,  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
j€ —  in  and  about  the  attempting  the  cure  of  his  said  wife,  and  the  procuring 
necessary  assistance  and  attendance  for  her  during  her  said  sickness,  weakness, 
and  distemper,  which  ensued  in  consequence  of  her  being  so  overturned  and 

wounded  as  aforesaid,  and  which  continued  until  the  said day  of  — -  in 

the  year  aforesaid,  on  which  said  last-mentioned  day  the  said  £.  F.  of  her  said 
wounds  died,  to  wit,  at,  d&c.  (venue)  aforesaid. — [Another  count  may  be  added^ 
stating  the  grievancet  with  less  particularity,] 

See  the  form  of  declaration,  and  notes,  as  to  the  defendant's  liability  in  such  Agtinst  th« 

^  owner  of  a 

cases,  post,  710.  coach  for  the 

negligence 
of  hig  ser^ 
.^^,,  Tant  in driv* 

"^^  ing  same 

against 
maintiff*s 

n.  FOR  TORTS  TO  PERSONAL  PROPERTY.        pg,.ndup. 

setting  hioii 
&c. 

Declarations  of  this  nature  are  principally  against  carriers,  innkeepers,  whar^ 
fingers,  atlomies,  or  other  agents,  or  hailees-^for  deceit  on  the  sale  of  goods% 
^c,'~'for  negligence  in  driving  carriages,  or  navigating  ships— for  excessive  or 
irregular  distresses  or  levies-^for  rescue  of  goods  distrained  for  rent  or  damage 
feasant,  or  of  prisoners — against  sheriffs  and  other  officers  for  escapes,  false 
returns,  ^c.~for  unduly  exercising  trades  or  imitating  inventions — in  trover"^ 
or  for  injwies  to  personal  property  in  reversion. 

It  is  most  usual  to  declare  in  assumpsit  against  attornies  and  agents,  and  su 
the  forms  and  notes,  ante,  371,  see  the  printed  forms  in  case,  post,  665  to  679. 
—8  fVentw.  Index,  29,  39,  47.-2  Wils.  325.-3  fVils.  443.-4  Burr.  2061. 
—2  Bla.  Rep.  906 — 1  T.  R.  656,  101 ;  but  against  bailees  of  different  de- 
scriptions  it  is  sometimes  advisable  to  declare  in  case  as  in  the  foUovfing  forms. 
The  forms  in  assumpsit  against  bailees  of  different  descriptions,  ante,  333  to 
842,  may  easily  be  vailed  into  case,  observing  the  form  of  the  following  ^pre-  f  *651  ] 
cedent : — See  a  form  in  case  for  the  loss  of  a  dog,  and  in  trover,  1  T.  jR.  274 ; 
for  negligence  in  shipping  a  hogshead,  3  JEast,  62  ;  an4  for  not  accounting  for 
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TO  rcAtoir 

ALTT. 


roH  TORTS  ifie  product  of  a  bill  of  exchange^  6  EasU  333. — 1  JVetr  Rep.  43.  Thest  dm* 
elaraiioM  mu9t  show  a  legal  duty^  or  an  express  contract,  founded  on  sufficient 
consideration,  12  East,  89.  But  care  must  be  observed  that  no  count  be  frcmtd 
in  substance  in  assumpsit,  6  B.  <$•  C  268. — Post,  669  i,  note  {t). 


A0Asiirr  [Commencement  as  ante,  696.] — For  that  whereas  the  said  defeDdaot,  befors 

BT  LAND,     ond  at  the  time  of  the  delivery  of  the  goods  and  chattels  to  him«  as  hereinafter 
Agtinst  a      next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  com- 

Und  for'ios-   ™^"  Carrier (u)  of  goods  and  chattels  for  hire,  to  wit,  from  ■  to (wj, 

ingabox(f).  {q  ^jt,  at,  &c.  And  whereas  also,  the  said  plaintiff,  whilst  the  said  defendant 
was  such  common  carrier  as  aforesaid,  to  wit,  on,  4Si:.c.  at,  &c.  {the  real  place), 
to  wit,  at,  &.C.  {the  venue,  which  is  transilory),  caused  to  be  delivered  lo  the 
said  defendant,  and  the  said  defendant  then  and  there  accepted  and  received  of 
and  from  the  said  plaintiff,  a  certain  [box(x),]  containing  divers  goods  and  chat* 
tels,  to  wit,  &c.  [specify  the  articles  according  to  the  exact  description,  or  as  in 
[  ^662  ]  trover{y)]  of  the  said  plaintiff,  of  great  *value,  to  wit,  of  the  value  of  £ — 
to  be  safely  and  securely  carried  and  conveyed  by  the  said  defendant,  froa 

aforesaid  to aforesaid,  and  there,  to  wit,  at,  &c.(z)  aforesaid,  safely 

and  securely  to  be  delivered  for(a)  the  said  plaintiff,  for  certain  reasonable  re- 
ward(6)  to  the  said  defendant  in  that  behalf.  Yet  the  said  defendant,  not  re- 
garding his  duty(c)  as  such  common  carrier  as  aforesaid,  but  contriving  and 
fraudulently  intending,  craftily  and  subtly  to  deceive,  defraud,  and  injure  the 
said  plaintiff  in  this  behalf,  did  not  nor  would  safely  or  securely  carry  or  cod- 

,     vey  the  said  [box]  and  its  contents  aforesaid,  from  aforesaid,  to   — 

aforesaid,  nor  there,  to  wit,  at  aforesaid,  safely  or  securely  deliver  the 

same  for(a)  the  said  plaintiff,  but  on  the  contrary  thereof,  the  said  defendant,  so 
being  such  common  carrier  as  aforesaid,  so  carelessly  and  negligently(ff}  be- 
haved and  conducted  himself  in  the  premises,  that  by  and  through  the  careless- 
ness, negligence,  and  default  of  the  said  defendant  in  the  premLsesi,  the  said 
[box],  and  its  contents  aforesaid,  being  of  (he  value  aforesaid,  afterwards,  to 


(i)  Bee  the  old  forms,  Herae,  76.— >Bro.  Rep. 
11 ;  and  see  the  forma  in  assumpsit,  and  the  notes, 
ante,  S66  to  S66,  which  will,  for  the  most  part,  bo 
here  applicable.— Bac.  Ab.  Carriers.^8  Wcntw. 
Index,  43, 47, 48.  And  when  it  might  be  advisa- 
ble to  declare  in  case,  instead  of  assumpsit,  snte, 
8fi6,n.  ante,  vol.  i.  99, 164.— 2  Chit.  Rep.  1 ;  so 
aa  to  prevent  plea  in  abatement  of  other  partners 
not  jomed.  Formerly  it  was  usual  to  declare  set- 
tiuK  out  the  custom  of  the  realm,  1  8id.  246. — 
Com.  Dig.  Acti<Hi  on  Case  for  Negligence,  C.  2. 
But  this  custom  beini;  the  common  law  need  not  be 
atatedjHob.  18.— 1  Wile.  S81.*-Bac.  Ab.  Carri> 
•rs,  A.  and  see  the  form,  3  Wils.  429. — The  dec- 
laration must  show  a  duty  or  a  contract^  12  East, 
69.-- As  to  when  the  carrier's  exceptions  in  the 
contract  or  notice  should  be  noticed  in  the  drcla- 
imtion,  ante,  866,  note ;  imder  this  count  the  plain* 
tiff  cannot  recover  for  a  loss  before  the  actual  car* 
rlaice  of  the  goods  commenced. — ^2  Siark.  461 ;  ho 
■bould  declare  against  the  defendant  for  not  for- 
warding the  parcel,  &c.  see  form,  post,  664.  If  a 
eoaehman  lose  a  parcel,  the  master,  and  not  the 
coachman,  should  be  sued,  2  Stark.  82. — 1  Price, 


(tt)  As  to  the  nocessity  for  this,  see  6  Moore, 
(to)  As  to  what  would  be  a  variance,  see  ante, 


867.    If  any  doubt  exist  as  to  the  termni,  it  wodU 
serm  belter  to  emit  the  avtrment  as  to  it. 

(x)  Or  "porcf/,"  according  to  the  fact. 

(y)  It  is  laid  that  the  gcods  mu»t  be  set  eiA 
with  the  fame  ctrtainty  as  in  trover,  2Tentr.  78. 
— Ccm.  Dif .  Action  on  Case  for  Negligence, C.  *. 

{z)  In  7  B.  ^  C.  SOI,  where  in  case,  the  decla- 
ration sta'ed  that  the  plaintiff  delirrred  a  trunk  to 
the  defcndzLni,  to  be  put  into  a  coach  at  CketteTyin 
the  ccunty  of  rAe«/er,  to  wit,at,  &c.  and  rafrly 
carried  lo  Shrewsbutyt  and  that  through  tl.e  d^ 
fenc?anl*s  nejjiigence  it  wa*  lost ;  and  it  appeared 
in  evidence  t1iat  the  tnink  was  dolivered  to  ihe  de- 
feiiditnt  at  ihe  ciiy  of  CAe#<er,  which  is  a  county  of 
it*e!f,  separate  from  the  county  of  Chester  at  large, 
but  vwithm  its  audit:  it  was  held,  that  this  was  not 
a  material  \ariance,  but  that  the  declaration  eras 
supported  by  the  evidence,  as  no  evidence  was  frr> 
en  of  the  existence  of  any  other  place  called  Cm^ 
Ur, 

(a)  Or  " <o"  the  said  plaintiff,  as  the  fact  was. 

(6)  This  suffices,  without  showing  what  reward, 
IS  East,  1 14,  no(c.-*2  New  Rep.  468.-2  Ld.  Rajn. 
116. 

(c)  The  declaration  most  state  a  breach  of  di^- 
ty,  accordinf;  to  the  fact,  2  Stark.  247. 

{d)  This  is  a  sufficient  averment  to  admit  of 
proof  of  gross  negligence,  2  MoM-e,  18. 
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wit,  on  tb6  day  and  year  aforesaid,  at,  d&c.  (vtnue)  aforesaid,  became  and  were     AaAnrrr 
wholly  lost  to  the  said  plaintiff,  to  wit,  at,  dtc.  {venue)  aforesaid. — And  whereas    by  lavi>. 
also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  (venue)   Second 
aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de-  norcitm^iDg 
fendant,  caused  to  be  delivered  to  the  said  defendant  a  certain  other  [box,]  ^^^hjnaraa- 
containing  certain  Mother  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  iime,aodibr 
like  number,  quantity,  quality,  description,  and  value,  as  those  in  the  said  first  boi(e). 
count  mentioned,  of  the  said  plaintiff,  to  be  taken  care  of,  and  safely  and  se-  [  *653  ] 

curely  carried  and  conveyed  by  the  said  defendant  to  aforesaid,  and 

there,  to  wit,  at aforesaid,  to  be  safely  and  securely  delivered  by  the 

said  defendant  for  the  said  plaintiflT,  within  a  reasonable  time  then  next  follow- 
ing, for  certain  hire  and  reward  to  the  said  defendant  in  that  behalf;  and  al- 
though the  said  defendant  then  and  there  accepted,  and  had  and  received  the 
said  last-mentioned  [box]  and  its  contents  aforesaid,  for  the  purpose  and  on 
the  terms  aforesaid,  and  although  a  reasonable  time  for  the  carriage,  convey- 
ance, and  delivery  thereof  as  aforesaid  hath  long  since  elapsed,  yet  the  said 
defendant,  not  regaiding  his  duty  in  that  behalf,  but  contriving,  and  fraudulently 
intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  re- 
spect, did  not  nor  would,  within  such  reasonable  time  as  aforesaid,  or  at  any  time 
afterwards,  (although  often  requested  so  to  do)  take  care  of,  or  safely  or  se- 
curely carry  and  convey  the  said  last-mentioned  [box]  and  its  contents  afore- 
said, to aforesaid,  nor  there,  to  wit,  at  aforesaid,  safely  or  secure- 
ly deliver  the  same  for  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do.;  and  by  means  of  the  negligence  and  improper  conduct  of  the 
said   defendant  in  that  behalf,  the  said  last-montioned  [box]  and  its  contents 

aforesaid,  have  not  been  delivered  to  or  for  the  said  plaintiff  at aforesaid, 

or  elsewhere,  and  are  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue) 
aforesaid. — ^Md  a  general  count  for  negligence^  like  the  fourth  count  in  the 
next  precedent ;  add  a  count  in  trover,  if  there  be  any  evidence  of  a  conversion^ 
3  East,  70.  Trover  lies  against  a  carrtV,  though  he,  by  mistake,  deliver  goods 
io  a  vfrong  person,  Peake  C.  JV.  P.  42.^2  B.  ^  A.  703.-^1  M.  fy  P.  367.— 
Jones  on  Bailm.  96  /o  99  ;  but  trover  cannot  be  supported  against  a  carrier^  or 
wharfinger,  xohere  the  goods  have  been  stolen  or  lost^  6  Burr,  2825. — 1  Ventr, 
223. — Conclude  as  ante,  596.  ] 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  the  delivery  Against 

cMtch  pro* 

of  the  goods  and  chattels  to  them,  and  the  committing  of  the  grievances  as  prietora,for 
hereinafier  next  mentioned,  were  the  owners  and  proprietors  of  a  certain  com-  pareeTwhidi 
moD  stage  coach,  to  wit,  a  certain  coach  going  and  passing  from  a  certain  ^^y  **^SHr 
place (g*)  called  [the  Green  Man,  in  the  county  of  Middlesex,]  to  [Uxbridge,  with  aims- 
in  the  same  county,]  and  divers  other  places,  for  the  carriage  and  conveyance     "••'^'' 
thereby  of  passengers  and  their  luggage,  for  reasonable  hire  and  reward  to  the 
said  defendants  in  that  behalf,  to  wit,  at,  d&c.  (venue).     And  whereas  also, 

(«)  S«eth«counfftmSWils.429.    Astheabove  I4S.— 1  NawR.  4S.»1  T.  R.  274. 

count  sutea  the  lo8S  of  the  eoods,  it  is  sustainable,  (/)  Observe  the  notes  to  the  preceding  form, 

though  case  for  a  mere  nor^ftatana  might  net  be  {g)  Ses  the  note,  ante,  S67. 
suatauiable,  6  East,  83S.--8  Wils.  S48,*^  T.  R. 
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counii  ttat- 
iog  the  Utr» 
mini  of  the 
journey, 
with  less 
partieuUri* 


Third  count, 
merely  itat- 


DECLARATIOIiS    IN    CASE. 

whilst  the  said  defendaots  were  such  owners  and  proprietors,  to  wit,  on,  dc^c. 
{day  oflosSf  or  about  it)  at,  &c.  {venue)  aforesaid,  they  the  said  defendants  re- 
ceived [into]  the  said  stage  coach  the  said  plaiotiff,  as  a  passenger  thereia,  to 
be  carried  and  conveyed  thereby  from  the  said  place  called  [the  Green  Man^  Co 
Uxbridge]  aforesaid,  together  with  a  certain  [trunk,]  containing  divers  goods 
and  chattels,  to  wit,  [here  specify  them  according  to  their  exact  dcBcripiioiU  cr 
as  in  trover'^  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  <£ —  to 
be  carried  and  conveyed  by  the  said  coach  from  the  said  place  called  [the 
Green  Man]  to  [Uxbridge]  aforesaid,  and  there,  to  wit,  at  [Uxbridge]  afore- 
said, safely  and  securely  to  be  delivered  for  the  said  plaintiff,  at  and  for  certain 
reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf.     Yet  the  said 
defendants,  not  regarding  their  duty  in  that  behalf,  but  contriving,  and  fraudu* 
lently  intending,  craftily  and  subtly  to  deceive,  defraud,  and  injure  the  said 
plaintiff  in  this  behalf,  did  not  nor  would  safely  or  securely  carry  or  convey  the 
said  [trunk]  and  its  contents  aforesaid  from  the  said  place  called  [the  Green 
Han]  to  [Uxbridge]  aforesaid,  nor  there,  to  wit,  at  [Uxbridge]  aforesaid,  safe- 
ly or  securely  deliver  the  same  for  the  said  plaintiff:  but  on  the  contrary  thereof, 
they  the  said  defendants  so  carelessly  and  negligently  behaved  and  conducted 
themselves  in  the  premises,  that  by  and  through  the  carelessness,  negligence,  and 
default  of  the  said  defendants  in  the  premises,  the  said  [trunk]  and  its  contenti 
aforesaid,  being  of  the  value  aforesaid,  then  and  there  became  and  were  wholly 
lost  to  the  said  plaintiff,  to  wit,  at,  ^c.  {venue)  aforesaid.  *   And  whereas  also  the 
said  defendants,  before  and  at  the  time  of  the  delivery  of  the  goods  and  chalteU 
to  them,  and  of  the  grievances  as  hereinafter  next  mentioned,  were  common  car- 
riers of  passengers  and  luggage  in  and  by  a' certain  coach,  for  reasonable  hire 
and  reward  to  the  said  defendants  in  that  behalf,  to  wit,  at,  &c.  {venue).     And 
whereas  also,  whilst  the  said  defendants  were  such  common  carriers  as  afore- 
0aid,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  they 
the  said  defendants,  as  such  common  carriers  as  aforesaid,  received  into  the  said 
coach  the  said  plaintiff,  as  a  passenger  therein,  to  be  carried  and  conveyed  to 
[Uxbridge]  aforesaid,  together  with  a  certain  [trunk,]  and  divers  goods  and 
chattels,  of  the  like  number,  quantity,  quality,  description,  and  value  as  those  in 
the  said  first  count  mentioned,  of  the  said  plaintiff,  to  be  carried  and  conveyed 
by  the  said  coach  to  [Uxbridge]  aforesaid,  and  there,  to  wit,  at  [Uxbridge] 
aforesaid,  safely  and  securely  to  be  delivered  for  the  said  plaintiff,  at  and  for 
certain    reasonable   hire  and  reward  to  the  said  defendants  in  that    behalf. 
Yet  the  said  defendants,  not  regarding  their  duty  as  such  common  carriers  as 
aforesaid,  but  contriving,  and  fraudulently  intending,  craftily  and  subtly  to  de- 
ceive, defraud,  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  safely 
or  securely  carry,  or  convey  the  said  [trunk]  and  the  said  last- mentioned  goodi 
and  chattels,  to  [Uxbridge]  aforesaid,  nor  there,  to  wit,  at  [Uxbridge]  afore- 
said, safely  or  securely  deliver  the  same  for  the  said  plaintifi*;  but  on  the  con- 
trary thereof,  the  said  defendants  so  carelessly  and  negligently  behaved  and 
conducted  themselves  in  the  premises,  that  by  and  through  the  carelessness, 
negligence,  and  default  of  the  said  defendants  in  the  premises,  the  said  [trunk] 
and  the  said  last-mentioned  goods  and  chattels  became  and  were  wholly  lost 
to  the  said  plaintiff,  to  wit,  at.  &c.  (venue)  aforesaid. — And  whereas  also,  here- 
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lofore,  to  wit»  on  the  day  and  year  aforesaidi  to  wit*  at»  dtc.  (venue)  aforesaid,     aoaihst 
the  said  plaintifft  at  the  special  instance  and  request  of  the  said  defendants*  caus-    bt  lamp. 
ed  to  be  delivered  to  the  said  defendants,  a  certain  other  [trunk]  containing  ingthat  de- 
certain  other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like  number,  piaintiif's 
quantity,  quality,  description,  and  value  as  those  in  the  said  first  count  mention-  ^^y^o^^t, 
edy  of  the  said  plaintifi*,  to  be  taken  care  of,  and  safely  and  securely  carried  destination, 
and  conveyed  by  the  said  defendants  to  [Uxbridge]  aforesaid,  and  there,  to  wit,  eribmg  than 
at  [Uxbridge]  aforesaid,  to  be  safely  and  securely  delivered  by  the  said  defend-  ^eivior 
ants,  for  the  said  plaintiff;  and  although  the  said  defendants  then  and  there  ||i«t«r>u|BK- 
accepted,  and  had  and  received  the  said  last-mentioned  [trunk]  and  its  contents  jouraey. 
aforesaid,  for  the  purpose  aforesaid,  and  undertook  *the  carriage,  conveyance,  [  ^654  ] 
and  delivery  thereof  as  aforesaid,  and  although  a  reasonable  time  for  the  car- 
riage, conveyance,  and  delivery  thereof  as  aforesaid,  hath  long  since  elapsed, 
yet  the  said  defendants,  not  regarding  their  duty  in  that  behalf,  but  contriving* 
and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said 
plaintiff,  in  this  respect,  did  not  nor  would,  within  such  reasonable  time  as  afore- 
said, or  at  any  time  afterward:^,  although  often  requested  so  to  do,  take  care  of, 
or  safely  or  securely  carry  or  convey  the  said  last-mentioned   [trunk]  and  its 
contents  aforesaid,  to  [Uxbridge]  aforesaid,  nor  there,  to  wit,  at  [Uxbridge] 
aforesaid,  safely  or  securely  deliver  the  same  for  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  and  by  means  of  the  careless- 
ness, negligence,  and  improper  conduct  of  the  said  defendants  in  that  behalf,  the 
said  last-mentioned  [trunk]  and  its  contents  aforesaid,  have  not  been  deliver- 
ed to  or  for  the  said  plaintiff  at  [Uxbridge]  aforesaid,  or  elsewhere,  and  are  whol- 
ly lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also,  Foarth 
aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  dz>c.  (ventie)  aforesaid,  not  talcing 
the  said  defendants,  at  their  special  instance  and  request,  had  the  care  and  cus-  p^^ce?  gon* 
tody  of  a  certain  other  [trunk,]  together  with  divers  other  goods  and  chattels,  of  orally. 
the  number,  quantity,  quality,  description,  and  value  as  those  in  the  said  first 
count  mentioned,  of  the  said  plaintiff.     Yet  the  said  defendants,  not  regarding 
their  duty  in  that  behalf,  did  not  nor  would,  whilst  they  so  had  the  care  and  cus- 
tody of  the  said  last-mentioned  [trunk]  and  goods  and  chattels,  take  due  and 
proper  care  of  the  same,  or  any  part  thereof,  but  wholly  neglected  so  to  do,  and 
took  such  bad  care  thereof,  that  aHeruards,  to  wit,  on  the  day  and  year  afore- 
said, the  said  last-mentioned  [trunk]  and  goods  and  chattels  became  and  were 
wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. 

For  that  whereas,  before  and  at  the  time  of  the  delivery  of  the  [parcel]  and  Against  the 
committing  the  grievances  by  the  said  ^defendant  as  hereinafter  next  mentioned,  a  coach*o^ 
the  said  defendant  was  the  proprietor  of  a  certain  warehouse  or  coach-office,  to  fec^tuS^to*^ 
mU  at,  &c.  {venue)  for  the  receipt  and  booking  of  parcels  and  packages,  goods  forw«[<i  & 
and  merchandizes,  intended  to  be  forwarded  and  sent  from,  &c.  to  divers  places  which  plain- 
in  this  kingdom,  by  divers  coaches  or  other  carriages  for  the  carriage  and  con-  bookod(ik) 

[  *655 '] 
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A^AtiriT  vcjHnce  of  parcels,  packages,  goods,  and  merchandize  for  hire,  rrom,d&c. 
Br  LJLVD.  aforeaaid,  to  such  places  as  aforesaid,  and  for  the  delivery  thereof  to  the  coscb- 
men,  guards,  or  other  persons  having  the  care  of  such  coaches  or  carnages,  for 
the  purpose  of  the  same  being  forwarded,  sent,  and  carried  by  such  coaches  or 
carriages,  and  the  taking  care  thereof,  previous  to,  and  until  the  delivery  of  such 
parcels,  packages,  goods,  and  merchandize,  to  such  coachmen,  guards,  or 
other  persons  as  aforesaid,  for  the  purpose  aforesaid,  for  certain  reasonable  hire 
and  reward  to  the  said  defendant  in  that  behalf.  And  whereas  heretofore,  and 
whilst  the  said  defendant  was  such  proprietor  of  such  warehouse  or  coach-office 
as  aforesaid,  to  wit,  on,  &c.  at  the  said  warehouse,  to  wit,  at,  &c.  (reaite)  (ha 
said  plaintiff  caused  to  be  delivered  to  the  said  defendant  at  his  said  warehouse, 
to  wit,  at,  d£.c.  {venue)  aforesaid,  a  certain  parcel  containing  divers  goods  and 
merchandize,  to  wit,  [here  specify  them  either  according  to  their  exact  di* 
9crip(ion^  or  as  in  trover^]  of  the  said  plaintiff  of  great  value,  to  wit,  of  the 
value  of  £ —  to  be  by  the  said  defendant  bookM  and  delivered  to  the  coach- 
man, guard,  or  other  person  having  the  care  of  a  certain  coach  for  the  carriage 
and  conveyance  of  packages  and  parcels  for  hire,  frofti,  &c.  aforesaid,  to  — 
for  the  purpose  of  the  same  being  carried  and  convj^'^d  by  such  coach  to — - 

aforesaid,  and  then  and  there,  to  wit,  at a&resaid,  delivered  for  the  said 

plaintiff,  and  in  the  mean  time,  and  until  the  deliverv  thereof  to  the  said  coacb- 
man,  guard,  or  other  person  having  the  care  of  the  said   last-mentioned  coacb, 
to  be  taken  care  of  by  the  said  defendant  in  his  said  warehouse,  and  then  and 
there  paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sura  of  2d. 
as  and  for  his  hire  and  reward  in  that  behalf,  and  the  said  defendant  tbeo  aod 
there  accepted  and  received  the.  said  package  and  its  contents  for  the  purpose 
aforesaid,  and  thereupon  it  then  and  there  became  and  was  the  duty  of  the  said 
defendant  to  deliver  the  same  to  the  said  coachman,  guard,  or  other  person har- 
ing  the  care  of  the  said  last  mentioned  coach  for  the  purpose  aforesaid,  aad  io 
[  ♦666  ]  the  mean  *tiine,  and  until  such  delivery,  to  take  due  and   proper  care  thereof. 
Yet  the  said  defendant  not  regarding  his  duty  in  that  behalf,  but  contriving  an^ 
intending  to  deceive  and  defraud,  and  injure  the  said  plaintiff,  did  not  nor  would 
deliver  or  cause  to  be  delivered  the  said  parcel  and  its  contents  to  the  coacbmaB, 
guard,  or  any  other  person  having  the  care  of  the  said  coach  for  the  purpoM 
aforesaid,  and  in  the  mean  time,  and  until  the  delivery,  take  due  and  propercare 
thereof,  but,  on  the  contrary  thereof,  so  carelessly,  negligently,  and  improperly 
conducted  himself  in  the  premises,  that,  by  and  through  the  negligence,  care- 
lessness, and  default  of  the  said  defendant  in  the  premises,  the  said  parcel  «nd 
its  contents,  being  of  the  value  aforesaid,  afier  the  delivery  thereof  to,  and  re- 
ceipt by,  the  said  defendant,  as  such  proprietor  of  the  said  warehouse  or  office 
as  aforesaid,  for  the  purpose,  and  before  the  delivery  thereof  to  the  said  coach- 
man, guard,  or  other  person  having  the  care  of  the  said  coach  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  became  and  were  wholly  lost  to  the  said 
plaintiff,  to  wit,  at,  dtc.  (venue)  aforesaid.— [.^(W  a  count  declaring  against  A- 
fendant  as  a  loarehouseman^  (see  form  in  assumpsit,  ante,  353 ;)  and  a  g«n»r^ 
count  for  negligence,  as  ante,  664,  fourth  count.] 
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For  that  whereas  heretofore«  to  wit»  on  the  [let]  day  of  [October,]   in  ihe    A»Aiirt» 
year  of  our  Lord  [1812,]  at  London,  to  wit,  at,  &.c,  {venue)  the  said  plaintiffs  bt  watkk. 
delivered  to  the  said  defendant,  being  then  and  there  ihe  master  of  a  certain  Against  a 
ship  called  [Susannah,]  and  the  said  defendant  then  and  there,  as  such  master  of  ^l^^lng'"  * 
the  said  ship,  received  from  the  said  plaintiffs,  on  board  of  the  said  ship,  a  ul^^^*"^^ 
large  quantity,  to  wit,  [fifty  tons  of  hemp,]  of  the  said  plaintiffs,  of  great  value,  bUi  of  lad- 
to  wit,  of  the  value  of  [jf  600,]  to  be  by  the  said  defendant  carried  and  convey-  Utm/froST* 
ed  in  the  said  ship  from  [London]  aforesaid,  to   [Dartmouth,  in  the  county  J^SJUS^V 
aforesaid,]  the  act  of  6od(A;),  the  king's  enemies,  fire,  and  all  and  every  other  "^ip  ^w  «- 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  orMorm^&e. 
kind  soever  excepted,  for  a  certain  reasonnble  reward  ^to  be  therefore  paid  by  f  ^^tge^  i 
the  said  plaintiffs  to  the  said  defendant ;  and  whereas  the  said  defendant  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at,  dtc.  (venue)  aforesaid, 
being  then  and  there  such  master  as  aforesaid,  deported  and  set  sail  with  the 
said  shipt  then  and  there  having  the  said  [hemp]  on  board  of  the  same,  to  be 
carried  and  conveyed  as  aforesaid,  except  as  aforesaid,  from  [London]  afore- 
said, to  [Dartmouth]  aforesaid.     And  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant  as  such  master  of  the  said  ship,  so  having  the  said 
[hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose  aforesaid,  by  rea« 
son,  and  in  respect  thereof,  to  have  proceeded  with  the  said  ship,  so  having  the 
said  [hemp]  on  board  of  the  same,  from   [London]  aforesaid   to  [Dartmouth] 
aforesaid,  the  act  of  God,  and  soch  other  matters  and  things  excepted  as  are  above 
mentioned  to  have  been  excepted,  by  and  according  to  the  direct,  usual,  and  cus- 
tomary way,  course,  and  passage,  without  any  voluntary  and  unnecessary  devi- 
ation or  departure  from,  or  delay  or  hindrance  in  the  same.     Yet  the  said  de- 
fendant not  regarding  his  duty  in  this  behalf,  but  contriving  and  wrongfully  intend- 
ing to  injure  and  prejudice  the  said  plaintiff  in  this  respect,  did  not  proceed  with 
the  said  ship  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  although  not 
prevented  by  the  acts,  matters,  and  things  excepted  as  aforesaid,  or  any  of  them» 
by  and  according  to  the  direct,  usual,  and  customary  way  and  passage,  with- 
out any  voluntary  and'  unnecessary  deviation  or  departure  from,  or  delay  or 
hindrance  in  the  same,  but  on  the  contrary  thereof,  afterwards,  and  before  the 
arrival,  of  the  said  ship  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  at,  6lc»  {venue)  aforesaid,  without  the  knowledge,  and  against 
the  will  of  the  said  plaintiffs,  voluntarily  and  unnecessarily  deviated  and  depart- 
ed from  and  out  of  such  usual  and  customary  way,  course,  and  passage,  with 
the  said  ship,  so  having  the  said  [hemp]  on  board  of  the  same,  to  wit,  unto  [Ports- 
tnouth,  in  the  county  of  Hants,]  and  did  then  there  voluntarily  and  unnecessarily 
touch  and  stay  with  the  said  ship,  at  [Portsmouth]   aforesaid^  for  a  long  space 
of  time,  to  wit,  for  the  space  of  [twenty  days]  then  next  following,  and  although 
np,  with  the  said  [hemp]  on  board  of  her  as  aforesaid,  did  afterwards, 
ime  day  and  year  aforesaid,  proceed  and  sail  from  thence  to- 
%]  aforesaid,  yet  the  said  ship,  so  having  the  said  [hemp]  on 

s  as  aforesaid,  was,  by  reason  of  such  deviation,  departure,  [  *658  ] 

jM  asBumpstt,  uit9,  S65  n. ;  and  6    hti.  166.    t  M.  &  R.  47, 6.  C. 
a.    See  a  form  in  case  aAainet  the       {k)  Examine  with  the  bill  of  ladiofi  and  let  Uwee 
e  tdtt  of  goodfl  on  a  bill  of  lading,  8  B.    avermenta  correepood  UierewiUi. 
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AOAiNJT    touching,  and  staying  as  aforesaid,  afterwards,  and  before  her  arrival  at  [Dart- 
»Y  WATCB.  mouth]   aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  dtc.  {vennt) 
aforesaid,  exposed  to  and  assailed  by  a  great  storm,  and  a  great  and  heavy 
sea,  near  to  a  certain  part  of  the  coast  of  England,  and  was  thereby  then  and 
there  driven  ou  shore,  wrecked,  and  greatly  shattered  and  broken  ;  and  by 
means  thereof  the  said  [hemp]  of  the  said  plaintiffs  was  then  and  there  wetted, 
damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintifls. — 
B*^^'"'         And  whereas  also,  afterwards,  to  wit,  on   the  same  day  and  year  aforesaid,  at, 
dLC.  {venue)  aforesaid,  the  said  plaintiffs  delivered  to  the  said  defendant,  being 
then  and  there  the   master  of  a  certain  other  ship,  called  [the  Susanna  ;]  and 
the  said  debndant  then  and  there,  as  such  master  of  the  same  ship,  received 
from  the  said  plaintiffs  on  board  of  the  said  last-mentioned  ship,  another  large 
quantity,  to  wit,  [fif^y  other  tons  of  hemp,]  of  the  said  plaintiffs,  of  great  value, 
to  wit,  of  the  value  of  other  [^600,]   to  be  by  the  said  defendant  carried  aod 
conveyed  in  the  same  ship  from  [London]  aforesaid  to  [Dartmouth]  afore- 
said, the  act  of  God,  and  such  other  matters  and  things  excepted  as  are  in 
the  said  first  count  mentioned  to  have  been  excepted,  for  a  certain  reasonable 
reward  to  be  therefore  paid  by  the  said  plaintiffs  to  the  said  defendant ;  and 
it  was  then  and  there  the  duly  of  the  said  defendant,  as  such  master  of  the 
same  ship,  so  having  the  same  [hemp]  on  board  of  the  same  as  aforesaid,  Air 
the  purpose  last  aforesaid,  by  reason  and  in  respect  thereof,  whensoever  be 
should  depart  and  set  sail  from  [London]  aforesaid  with  the  same  ship,  so  hav- 
ing the  same  [hemp]  on  board  of  the  same,  for  the  purpose  of  carrying  and  con- 
veying the  same  from   [London]  aforesaid,  as  in  that  behalf  aforesaid ;  aod 
whilst  he  should  have  the  same  [hemp]  on  board  of  the  same  for  that  purpose, 
to  have  refrained  and  forborne  from  committing  or  being  guilty  of  any  voluntary 
and  unnecessary  deviation  or  departure  with  the  same  ship  from  the  direct,  usual, 
and  customary  way,  course,  and  passage  for  ships  from  [London]  aforesaid  (o 
[Dartmouth]  aforesaid,  or  delay  or  hindrance  in  the  same  ;  yet  the  said  de- 
fendant not  regarding  his  duty  in  this  behalf,  but  contriving  and  wrongfully  in- 
tending to   injure  and  prejudice    the  said  plaintiffs  in  this  respect,  although 
he  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
[  *669  ]  at,  dLc.  (venue)  aforesaid,  departed  and  set  *sail  from  [London]  aforesatd» 
with  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the  same,  for  the 
purpose  of  carrying  and  conveying  the  same  as  in  that  behalf  aforesaid,  after^ 
wards,  and  before  the  arrival  of  the  same  ship  at  [Dartmouth]  aforesaid,  and 
whilst  he  had  the  same  [hemp]  on  board  the  same  for  that  purpose,  to  wit, 
.  on  the  same  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  without   the 
knowledge,  and  against  the  will  of  the  said  plaintiffs,  voluntarily  and  unneces- 
sarily deviated  and  departed  with  the  same  ship,  from  and  out  of  such  usual 
and  customary  way,  course,  and  passage  for  ships  from  [London]  aforesaid  to 
[Dartmouth]  aforesaid,  to  wit,  unto  [Portsmouth  aforesaid,  in  the  said  county 
of  Hants  aforesaid,]  and  did  then  and.there  voluntarily  and  unnecessarily  touch 
and  stay  with  the  same  ship  at  [Portsmouth]  aforesaid,  fur  another  long  space 
of  time,  to  wit,  for  the  space  of  other  [twenty  days]  then  next  following  ;  and 
although  the  same  ship,  with  the  same   [hemp]  on  board  of  her  as  aforesaid, 
did  afterwards  proceed  and  sail  from  thence  towards  [Dartmouth]  aforesaid*  ytt 
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tbo  same  ship,  so  having  the  same  [hemp]  on  board  of  the  same  as  last  afore-  a<»a»*»* 
said,  was,  hy  reason  of  such  deviation,  departure,  touching,  and  staying  as  last  by  wat«ii. 
aforesaid,  afterwards,  and  before  Ihe  arrival  at  [Dartmouth]  aforesaid,  to  wif, 
on  the  same  day  and  year  aforesaid,  at,  6lc,  {venue)  aforesaid,  exposed  to  and 
assailed  by  a  great  storm,  and  a  great  and  heavy  sea,  near  to  a  certain  part  of 
the  coast  of  England,  and  was  thereby  then  and  there  driven  on  shore,  wreck- 
ed, and  greatly  shattered  and  broken  ;  by  means  whereof  the  same  [hemp]  of 
the  said  plaintiflri  was  then  and  there  wetted,  dnmaged,  spoiled,  sunk  in  the  sea, 
and  wholly  lost  to  the  said  plaintiffs. — And  whereas  also,  afterwards,  to  wit,  on  Thirdcount. 
the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiffs 
delivered  to  the  said  defendant,  being  then  and  there  the  master  of  a  certain 
other  ship  called  [the  Susanna,]  and  the  said  defendant  then  and  there,  as  such 
master  of  tho  same  ship,  received  from  the  said  plaintiffs,  on  board  of  the  said 
last- mentioned  ship,  another  large  quantity,  to  wit,  [^(iy  other  tons  of  hemp,] 
of  the  said  plaintiffs,  of  great  value,  to  wit,  of  the  value  of  other  [^600,] 
to  be  by  the  said  defendant  carried  and  conveyed,  in  the  same  ship, 
from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  the  act  of  God,  and 
such  other  matters  and  things  excepted,  as  are  in  the  said  first  count  men- 
tioned  to  have  been  excepted,  for  a  certain  reasonable  reward  to  be  therefore  ^ 
^paid  by  the  said  plaintiffs  to  the  said  defendant ;  and  it  was  then  and  tbfflPfhe  [  «660  ] 
duty  of  the  said  defendant,  as  such  master  of  the  said  ship,  so  having  the  said 
[hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose  hst  aforesaid,  by 
reason,  and  in  respect  thereof,  whensoever  he  should  depart  and  set  sail  from 
[London]  aforesaid  with  the  same  ship,  so  having  the  same  [hemp]  on  beard 
of  the  same,  for  the  purpose  of  carrying  and  conveying  the  same  as  in  that  be- 
half aforesaid,  and  whilst  he  should  have  the  same  [hemp]  on  board  of  the 
same,  for  that  purpose,  to  have  refrained  and  forborne  from  committing  or  being 
guilty  of  any  voluntary,  intentional,  and  designed  deviation  or  departure  with  the 
same  ship  from  the  direct,  usual,  and  customary  way,  course,  and  passage  for 
ships  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  without  delay  or  hin- 
drance in  the  same  ;  yet  the  said  defendant,  not  regarding  his  duty  in  that  be- 
half, but  contriving  and  wrongfully  intending  to  injure  and  prejudice  the  said 
plaintiffs  in  this  respect,  although  he  the  said  defendant  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  departed  and  ^et  sail 
from  [London]  aforesaid,  with  the  same  ship,  so  having  the  same  [hemp]  on 
bo^rd  of  the  same,  for  the  purpose  of  carrying  and  conveying  the  same  as  in 
that  behalf  aforesaid,  afterwards,  and  before  the  arrival  of  the  same  ship  at 
[Dartmouth]  aforesaid,  and  whilst  he  had  the  same  [hemp]  on  board  of  the 
same  for  that  purpose,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  d&c.  (venue) 
aforesaid,  without  the  knowledge,  and  against  the  will  of  the  said  plaintiffs,  vol- 
untarily, ititentionally,  and  designedly,  deviated  and  departed  with  the  same  ship 
from  and  out  of  such  usual  and  customary  way,  course,  and  passage  for  ships 
from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  to  wit,  unto  [Portsmouth 
aforesaid,  in  the  county  of  Hants  aforesaid,]  and  did  then  and  there  voluntarily, 
intentionally,  and  designedly,  touch  and  stay  with  the  same  ship  at  [Portsmouth] 
aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of  [twenty  days]  then 
next  following,  and  although  the  same  ship,  with  the  same  [hemp]  on  board  of 
Vol,  ir.  66 
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A«ATSfT    ii^f  ng  aforesaid,  did  afterwards  proceed  and  sail  from  thence  towards   fDarf' 
BY  WATSR.  mouth]  aforesaid,  yet  the  same  ship,  so  having  the  same  [hemp]   on   board  of 
the  same  as  hist  aforesaid*  was,  by  reason  of  such  deviatioDy  departure,  toucb* 
Ingy  and  staying  as  last  aforesaidy  aflerwardst  and  before  her  arrival  at   [I>art- 
[  *661  ]  Biouth]  aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  *atf  &c.  {r€$nu) 
aforesaid,  exposed  to  and  assailed  by  a  great  storm,  and  a  great  and  heavy  sea, 
near  to  a  certain  part  of  the  said  coast  of  £ngland,  and  was  thereby  then  and 
there  driven  on  shore,  wrecked,  and  greatly  shattered  and  broken  ;  by  meaoa 
whereof  the  same  [hemp]  of  the  said  plaintiffs  was  then  and  there  wetted,  da- 
Fourth         maged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintiffs. — ^Aad 
count.         whereas,  also,  aAerwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c. 
{vtnue)  aforesaid,  the  said  plaintiffs  delivered  to  the  said  defendant,  being  then 
and  there  the  master  of  a  certain  other  ship  called  [the  Susanna,]  and  tbe  said 
defendant  then  and  there,  as  such  master  of  the  same  ship,  received  from  the 
said  plainttfls,  on  board  of  the  said  last-mentioned  ship,  another  large  <|oantity, 
to  wit,  [fifly  other  tons  of  hemp,]  of  the  said  plaintiffs,  of  great  value,  to  wit,  of 
the  value  of  other  [<£600,]  to  be  by  the  said  defendant  carried  and  conveyed, 
in  the  same  ship,  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  tbe  act  of 
God,  and  such  other  matters  and  things  excepted,  as  are  in  the  said  first  cooat 
mentioned  to  have  been  excepted,  for  a  certain  reasonable  reward  lo  be  there- 
fore paid  by  the  said  plaintiffs  to  the  said  defendant,  and  it  was  then  and  there 
the  duty  of  the  said  defendant,  as  such  master  of  the  same  ship,  so  having  the 
said  [hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose  last  albresaid, 
by  reason  and  in  respect  thereof,  whensoever  he  should  depart  and  set  sail  from 
[London]  with  the  same  ship,  so  having  the  said  [hemp]  on  board  of  the  same, 
for  the  purpose  in  that  behalf  aforesaid,  to  have  proceeded  with  tbe  same  ship, 
so  having  the  same  [hempj  on  board  of  the  same  from  [L(mdon]  aforesaid  to 
[Dartmouth]  aforesaid,  as  soon  as  he  should  be  reasonably  able  so  to  do,  dse 
act  of  God,  and  such  other  matters  and  things  excepted,  as  are  above  mention- 
ed to  have  been  excepted ;  yet  the  said  defendant,  not  regarding  his  duty  ia 
this  behalf,  but  contriving  and  wrongfully  intending  to  injure  and  prejudice  the 
said  plaintiffs  in  this  respect,  although  the  said  defendant  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at,  dLc.  {venue)  aforesaid,  departed  and  set 
sail  from  [London]  aforesaid  with  the  same  ship,  so  having  the  same  [hemp] 
on  board  of  the  same,  for  the  purpose  in  that  behalf  aforesaid,  did  not  proceed 
with  the  same  ship,  from  [London]  aforesaid  to  [Dartmouth]  aforesaid, as  soon 
as  he  was  feasqpably  able  so  to  do,  although  not  prevented  by  the  acts,  mal- 
[  *662  ]  ters,  and  things  excepted  as  ^aforesaid,  or  any  of  them,  but  on  the  contnry 
thereof,  aAerwards,  and  before  the  arrival  of  the  same  ship  at  [Dartmouth] 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  (venw)  aforesaid, 
without  the  knowledge,  and  against  the  will  of  the  said  plaintiffs,  voluntarily  and 
designedly  deviated  and  departed  with  the  same  ship  from  and  out  of  the  usual 
and  customary  way,  course,  and  passage  from   [London]  aforesaid  to  [Dart- 
mouth] aforesaid,  to  wit,  unto  [Portsmouth]  aforesaid,  for  the  purpose  of  there 
landing  and  delivering  divers  goods,  wares,  and  merchandizes,  which  the  said 
defendant  had,  before  the  sailing  of  the  same  ship  as  aforesaid,  to  wit,  on  the- 
day  and  year  aforesaid,  at,  dt.c.  (venue)  aforesaid,  without  the  knowledge,  and 
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againat  the  will  of  the  said  plaintiffs,  received  on  board  of  the  same  ship,  to  be  x^Attm 
carried  and  conveyed  therein  from  [London]  aforesaid  to  [Portsmooth]  afore-  BvwATnu 
said,  and  there  remained  and  continued,  for  the  purpose  of  landing  and  deliver- 
ing the  same  goods^  wares,  and  merchandises  there,  for  a  long  space  of  time,  to 
wit,  for  the  space  of  [twenty  days]  then  next  following ;  by  reason  of  which 
same  deviation,  departure,  and  remaining  and  continuing  at  [Portsmouth]  afore- 
said, the  said  ship  was  delayed  from  proceeding  further  towards  [Dartmouth] 
aforesaid  for  a  long  space  of  time,  to  wit,  for  the  space  of  such  [twenty  days,] 
to  wit,  at,  d&c.  {venue)  aforesaid ;  and  although  the  same  ship,  with  the  same 
[hemp]  on  board  of  the  same,  did  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  d&c.  {venue)  aforesaid,  proceed  and  sail  from  [Portsmouth]  afore- 
said towards  [Dartmouth]  aforesaid,  yet  the  same  ship,  with  the  same  [hemp] 
on  board  of  the  same,  by  reason  of  the  said  defendant  not  sailing  and  proceed- 
ing therewith  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he 
was  reasonably  able,  but,  on  the  contrary  thereof,  deviating,  departing,  touching, 
remaining,  continuing,  and  being  delayed,  as  in  that  behalf  aforesaid,  afterwards, 
and  before  her  arrival  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  at,  d&c.  {venue)  aforesaid,  was  exposed  to  and  assailed  by  a 
great  storm  and  a  great  and  heavy  sea,  near  to  a  certain  part  of  the  coast  of 
£ngland,  and  was  thereby  then  and  there  driven  on  shore  and  greatly  wrecked, 
shattered,  and  broken  ;  by  means  whereof  the  same  [hemp]  of  the  said  plain* 
tiffs  was  then  and  there  wetted,  damaged,  spoiled,  sunk  in  the  sea,  and  wholly 
lost  to  the  said  plaintiffs. — And  whereas  also,  afterwards,  to  wit,  on  the  *same  [  *66d  ] 
day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiffs  delivered  ™^  ^^^^' 
to  the  said  defendant,  being  then  and  there  master  of  a  certain  ship  called  [the 
Susanna,]  and  the  said  defendant  then  and  there,  as  such  master  of  the  same 
ship,  received  from  the  said  plaintiffs,  on  board  of  the  said  last-mentioned  ship, 
another  large  quantity,  to  wit,  [(ifty  other  tons  of  hemp]  of  the  said  plaintiffs,  of 
great  value,  to  wit,  of  the  value  of  other  [<£600,]  to  be  by  the  said  defendant 
carried  and  conveyed,  in  the  same  ship  from  [London]  aforesaid  to  [Dartmouth] 
aforesaid,  for  a  cerlain  reasonable  reward,  to  be  therefore  paid  by  the  said 
plaintiffs  to  the  said  defendant ;  and  it  was  then  and  there  the  duty  of  the  said 
defendant,  as  such  master  of  the  same  ship,  so  having  the  said  [hemp]  on 
board  of  the  same  as  aforesaid,  for  the  purpose  last  aforesaid,  by  reason  and 
in  respect  thereof,  whensoever  he  should  depart  and  set  sail  from  [London] 
aforesaid,  with  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the  same, 
for  the  purpose  in  that  behalf  aforesaid,  to  have  proceeded  with  the  same  ship 
so  having  the  same  [hemp]  on  board  of  the  same,  from  [London]  aforesaid  to 
[Dartmouth]  aforesaid,  as  soon  as  he  should  be  reasonably  able  so  to  do ;  yet 
the  said  defendant  not  regarding  his  duty  in  this  behalf,  but  contriving  and 
wrongfully  intending  to  injure  and  prejudice  the  said  plaintiffs  in  this  respect, 
although  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at,  6lo,  {veiwe)  aforesaid,  departed  and  set  sail  from  [London]  aforesaid,  with 
the  same  ship,  so  having  the  same  [hemp]  on  board  of  the  same,  for  the  purpose 
in  that  behalf  aforesaid,  did  not  proceed  with  the  same  ship  from  [London] 
aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he  was  reasonably  able  so  to  do, 
but,  on  the  contrary  thereof,  afterwards,  and  before  the  arrival  of  the  same  ship 
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«0Ai»T    ||(  [Dartmouth]  aforesaid,  to  wit,  on  the  tuiine  day  and   vcar  itfuresaid,  &t»  «Sc^. 

sy  WATER.  (venu«)  aforesaid,  without  the  knowledge,  and  agaioat  the  will  of  the  ?aid  plaio- 
tiffij,  voluntarily  and  designedly  deviated  and  departed  with  the  same  i^bip  from 
and  out  of  the  usual  and  customary  way,  course,  and  passage  fron)  [LoDd«jn3 
aforesaid,  to  [Dartmouth]  aforesaid,  to  wit,  unto  [Portsnr.outh]  afures«iid»  fur 
the  purpose  of  there  landing  and  delivering  divers  goods;,  waresi,  and  mercbaa- 
dizes,  which  the  said  defendant  had,  before  the  sailing  of  the  f^ame  ship  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &.c.  (venue)  afuresaid,  wiih- 

[  *664  ]  out  the  knowledge  and  against  the  will  of  the  said  ^plaintiiTs,  received  on  board 
of  the  same  ship,  to  be  carried  and  conveyed  therein  from  [London]  afbres^d  to 
[Portsmouth]  aforesaid,  and  there  remained  and  continued  for  the  purpose  of 
landing  and  delivering  the  same  goods,  wares,  and  merchandizes  there,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  [twenty  day.^]  then  next  fullowiog  ;  by  rea- 
son of  which  same  deviation,  departure,  and  remaining  and  continuing  io  [Ports- 
mouth] aforesaid,  the  same  ship  was  delayed  from  proceeding  further  towaids 
'Dartmouth]  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of  such 
^twenty  days,]  to  wit,  at,  &rC.  (venue)  aforesaid  ;  and  although  the  same  ship* 
with  the  same  [hemp]  on  board  of  the  same,  did  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  proceed  and  sail  from  [Ports- 
niouth]  aforesaid,  towards  [Dartmouth]  aforesaid,  yet  the  same  ship,  with  ibe 
same  [hemp]  on  board  of  the  same,  by  reason  of  the  said  defendant's  not  sail- 
ing and  proceeding  therewith  from  [London]  aforesaid  to  [Dartmouth]  afore- 
said, as  soon  as  he  was  reasonably  able,  but,  on  the  contrary  thereof,  deviatiog, 
departing,  touching,  remaining,  continuing,  and  being  delayed  as  in  that  behalf 
aforesaid,  afler wards,  and  befure  her  arrival  at  [Dartmouth]  aforesaid,  to  wit, 
on  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  was  exposed  to 
and  assailed  by  a.great  storm,  and  a  great  and  heavy  sea,  near  to  a  certain  part 
of  the  coast  of  England,  and  was  thereby  then  and  thero  driven  on  shore  and 
greatly  wrecked^  shattered,  and  broken  ;  by  means  whereof  the  same  [herop] 
of  the  said  plaintiffs  was  then  and  there  wetted,  damaged,  spoiled,  sunk  in  the 
sea,  and  wholly  lost  to  the  said  plaintiffs.     [Add  a  general  count  for  negligence^ 
like  the  fourth  county  ante^  66  L]     To  the  damage  of  the  said  plainlifis  of 
[<£600,]  and  therefore  they  bring  their  suit,  &rc. 


Againit  a 
carrier  by 
water,  for 
the  lost  of 
goodft,  and 
injuring 
them  in  im< 
loading(/). 


For  that  whereas,  on,  &c.  at,  &.c.  (venue)  the  said  plainlitf,  at  the  special  in* 
stance  and  request  of  the  said  defendant,  then  and  there  caused  to  be  delivered 
to  the  said  defendant  divers  goods  and  merchandizes,  to  wit,  &.c.  [kere  sped' 
fyihem  either  according  to  the  exact  description^  or  as  in  trover']  of  great  value, 
to  wit,  of  the  value  of  £ — ,  of  lawful  money  of  Great  Britain,  to  be  carried 
and  conveyed  by  the  said  defendant,  in  and  by  a  certain  ship  or  vessel 
of  the   said   defendant,  called,  &c.  from  [London]   aforesaid,  to  [Hull,  iu 


[1)  Case  is  the  most  advisable  form  of  action,  if 
there  be  reason  to  expect  a  pica  in  abatement,  see 
ante,  S51,nate.  6  Moore,  141.— 2  Chit.  Rep.  1. 
It  may  be  advisable  to  insert,  according  to  the  fact, 
a  count  statinf^  defendants  to  bo  owners  of  a  gene« 
ral  ship,  carryme  the  goods  of  all  who  chose  to 
eend  them,  see  6  Moore,  158;  otherwise  the  plea 
in  abatement  would  be  available,  as  in  2  New  Rep. 


356, 454.  As  to  how  far  owner  and  captain  (a  paxt- 
owncr)  may  be  sued  in  case,  though  a  charter>partT 
entered  into,  see  ante, 221.— 8  B.  &  C.  166.— S  M. 
&  R.  47.  S.  C.  and  casc^  there  cited.  See  form 
against  owners  of  ships  for  the  negticence  of  their 
captain  in  delaying  voyage,  &c.  thereby  gGodt 
wore  injured,  6  Moore,  415.— S  B.  &  B.  171,  S.  C. 
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the  county  of  YorkJ  and  there,  to  wit,  at  [IIull]  aforesaid,  to  be  delivered  aoal^st 
to  the  said  plaintifTfur  certain  freight  and  reward  to  the  said  defendant  in  that  by  watkk. 
behalf  (the  dangers  of  the  seas,  the  king's  enemies,  and  the  act  of  God  ex- 
cepted(m),)  and  he  the  said  defendant  then  and  there  took  and  received  the 
same  accordingly  for  tSe  purposes  aforesaid.  And  although  the  said  ship  or  ves- 
sel afterwards,  to  wit,  on,&c.(n)  safely  arrived  at  [Hull]  aforesaid  and  no  dan- 
gers of  the  seas,  nor  the  act  of  God,  nor  the  king's  enemies,  prevented  the  safe 
carnage  or  delivery  of  the  said  goods  and  merchandizes  as  aforesaid,  yet  the 
said  defendant  not  regarding  bis  duty  in  that  behalf,  but  contriving  and  fraudu- 
lently intending,  craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff  in 
this  behalf,  did  not  deliver  the  said  goods  and  merchandizes  to  the  said  plain- 
tiflr,  but  so  negligently,  carelessly,  and  improperly  conducted  himself  in  this 
behalf,  that,  for  want  of  due  care  in  the  said  defendant  and  his  servants  in  that 
behalf,  the  said  goods  and  merchandizes  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  6lc.  (venue)  aforesaid,  became  and  were  wholly  lost  to  the 
said  plaintiflT,  to  wit,  at,  d&c.  {venue)  aforesaid. — And  whereas  also,  on  ihe  day  and  Second 
year  last  aforesaid,  at,  &c.  (venue)  the  said  piaintiff,  at  the  like  special  in- 
stance and  request  of  the  said  defendant,  then  and  there  delivered  to  the  said 
defendant  divers  other  goods  and  merchandizes  of  the  like  number,  quantity, 
quality,  description,  and  value,  as  those  in  the  said  first  count  mentioned  of  the 
said  plaintiff,  to  be  carried  and  conveyed  by  the  said  defendant  in  and  by 

a  certain  other  ship  or  vessel  called to  [tlull]  aforesaid,  and  there,  to 

wit,  at,  &,c.  [Hull]  aforesaid,  to  be  delivered  for  the  said  plaintiiT  for  certain 
freight  and  reward  to  the  said  defendant  in  that  behalf,  (the  dangers  of  the 
seas,  the  ^king's  enemies,  and  the  net  of  God  excepted,}  and  the  said  de-  [  *665  ] 
fendant  then  and  there  took,  accepted,  and  received  the  same  accordingly  for 
the  purposes  last  aforesaid  ;  and  it  then  and  there  became  and  was  the  duty  of 
the  said  defendant  to  take  due  and  proper  care  of  the  snid  last-mentioned  goods 
and  merchandizes,  and  in  and  about  the  carriage  and  conveyance  of  the  same, 
and  the  delivery  thereof  as  aforesaid,  yet  the  said  defendant  not  regarding 
his  duty  in  that  behalf,  but  contriving  and  intending  to  injure  the  said  plaintiff, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid, 
took  so  little,  and  such  bad  and  improper  care  of  the  said  last- mentioned  goods 
and  merchandizes,  and  in  and  about  the  carriage  and  conveyance  of  the  same 
and  delivery  thereof  as  uforesaid,  that  the  same  then  and  there,  by  reason  of 
the  bad  and  improper  care  of  the  said  defendant  in  that  behalf,  and  not  by  rea- 
son of  any  dangers  of  the  ocas,  or  the  king's  enemies,  or  the  act  of  God,  be- 
came and  were  wholly  lost  to  the  said  plaintiff — [Md  a  general  count  for  neg- 
ligence^ as  in  the  fourth  county  ante^  661 ;  and  a  count  in  trover  of  any  ground 
for  supposing  defendant  has  been  guilly  of  a  conversion.] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  delivery  Against  ih« 
of  the  goods  and  chattels  to  him  as  hereinafter  next  mentioned,  was  the  owner  of  Khi|>,  for  not 
a  certain  ship  or  vessel  called,  &c.  to  wit,  at,  dtc.  (venue) ;  and  whereas  also  Jje'proplr 
the  said  plaintiff,  whilst  the  said  defendant  was  such  owner  of  the  said  ship  or  cocqueiand 

^  .  .  documant* 

vessel,  to  wit,  oo,  &c.  at  [the  port  of  Corli,  in  tha^part  of  the  united  kingdom  necMsary 

(m)  Examine  with  and  let  tho««  aronneDts  cor-        (n)  The  day  of  arrival  or  about  it. 
ref  pond  with  the  bill  of  lading. 
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AttAiiifT    of  Great  Britaio  and  Ireland  called  Ireland,]  to  wit,  at,  6lc.  (venue) 
«v  Vater.  cauaed  to  be  delivered  to  the  said  defendant,  and  the  said  defendant  then  and 
on  exporu-  there  accepted  and  received  on  board  the  said  ahip  or  vesael  of  and  from  the 
whe?efy^''  said  plaintiff,  divers  goods  and  merchandizes,  to  wit,  [one  thousand  boxes  of 
f^SJ'^d'*     candles,]  of  great  value,  to  wit,  of  the  value  of  £ —  to  be  safely  and  se- 
curely carried  and  conveyed  therein  by  the  said  defendant,  from  [the  port  of  C] 
aforesaid,  to  certain  parts  beyond  the  seas,  to  wit,  to  [Kingston,  in  the  island 
of  Jamaica,]  and  there,  to  wit,  at  [Kingston]  aforesaid,  to  be  delivered  to  the 
said  plaintiff,  for  certain  reasonable  reward  to  be  therefore  paid  to  the  said  de- 
fendant in  that  behalf,  *  whereupon  it  then  and  there  became  and  was  the  duly 
of^  the  said  defendant,  as  such  owner  of  the  said  ship  or  vessel,  safely  and  se- 
[  *666  ]  curely  to  convey  and  deliver  the  said  goods  and  ^merchandizes  to  the  said  plain- 
tiff, at  [Kingston]  aforesaid,  to  wit,  at,  d&c.  (venu$)  aforesaid,  and  to  prepare 
and  provide  all  things  necessary  in  that  behalf,  and,  amongst  other  things,  to  pro- 
cure a  cocquet  or  clearance  from  the  proper  officer  or  officers  of  his  Majesty's 
customs  at  the  port  of  C.  aforesaid,  certifying  that  the  said  goods  and  merchan- 
dizes were  laden  on  board  the  said  ship  or  vessel,  at  the  port  of  C.  aforesaid ; 
yet  the  said  defendant,  not  regarding  his  duty  as  such  owner  of  the  said  ship  or 
vessel  as  aforesaid,  in  that  behalf,  did  not  nor  would  safely  and  securely  carry  and 
convey  the  said  goods  and  merchandizes  from  the  port  of  G.  aforesaid,  to 
[Kingston]  aforesaid,  nor  there,  to  wit,  at  [Kingston]  aforesaid,  safely  or  secure- 
ly deliver  the  said  goods  and  merchandizes  to  the  said  plaintiff,  although  he  was 
then  and  there  ready  and  willing  to  have  received  the  said  goods  and  merchandizes 
at  [Kingston]  aforesaid ;  nor  did  the  said  defendant  procure  a  cocquet  or  ckar- 
.  ance  from  the  proper  officer  of  his  Majesty's  customs  at  [the  port  of  C]  aforesaid, 
certifying  that  the  said  goods  and  merchandizes  were  laden  on  board  (be  said 
ship  or  vessel  at  [the  port  of  C]  aforesaid,  but  therein  wholly  made  default,  and 
by  and  through  the  mere  carelessness  and  negligence  of  the  said  defendant  in 
the  premises,  and  by  reason  of  his  not  procuring  a  cocquet  or  clearance  from  the 
proper  officer  of  his  Majesty's  customs  at  [the  port  of  C]  aforesaid,  certifyiag 
that  the  said  goods  and  merchandizes  were  laden  on  board  the  said  ship  or  ves- 
sel at  the  said  last-mentioned  port,  the  said  goods  and  merchandizes  being  of 
the  value  aforesaid,  were  aHerwards,  to  wit,  on,  &c.  aforesaid,  taken  and  seized 
as  forfeited  to  our  said  lord  the  king,  by  certain  officers  of  our  said  lord  the  king, 
in  parts  beyond  the  seas,  at  [Kingston]  aforesaid,  to  wit,  at,  d&c.  (venue)  afore- 
said, and  thereby  then  and  there  became  and  were  wholly  lost  to  the  said 
plaintiff,  to  wit,  at,  &c.  (venue). — [Second  county  same  a»  thefireU  cm  far  a»  ike 
Swjond        aeteriak  *,  then  proceed  as  foUowe :] — Whereupon  it  then  and  there  became  the 
duty  of  the  said  defendant,  as  such  owner  of  the  said  last-mentioned  ship  or 
vessel,  to  procure  the  proper  document  from  the  proper  officer  or  officers  of 
his  Majesty's  customs  at  [the  port  of  C]  aforesaid,  to  authorize  the  exportation 
of  the  said  last-mentioned  goods  and  merchandizes  from  [the  port  of  C]  afore- 
said, and  the  importation  thereof  into  the  port  of  [Kingston]  aforesaid  ;  yet, 
Thirdcoum.  &c.— [5(ime  as  firsiy  negative  of  duly, — Third  count,  $anu  aa  the  first,  to  the 
[  *667  ]  osisrish  *.] — Whereupon  it  then  and  *there  became  the  duty  of  the  said  defen- 
dant, as  such  owner  as  last  aforesaid,  safely  and  securely  to  carry  and  convey 
the  said  last-mentioned  goods  and  merchandizes  as  last  aforesaid,  and  to  deliver 
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the  same  to  the  said  plaiotiff,  and  the  said  6.  A.  as  last  aforesaid;  yet,  d&c. — 
[Conclude  as  anie^  666.-— dfldd  another  count  for  negligence  genendly^  like  tke 
fourUi  county  ante^  661.] 

AAAIKtr 
IITNKEXP- 


[Conmencement  a$  an/e,  696.] — For  that  whereas,  by  the  law  and  custom  of  ^SeepJr" 
this  realm,  innkeepers,  who  keep  common  inns  for  the  reception,  lodging,  and  ^y  ^Z}^^ 
entertainment  of  traveliers  putting  up  at,  and  abiding  in,  the  same,  are  bound  to 
keep  the  goods  and  chattels  brought  by  such  traTellera  into,  and  being  within 
their  respective  inns,  safely,  and  without  any  diminution  or  loss.  And  whereas 
the  said  defendant,  before  and  at  the  time  of  the  loss  hereinaHer  next  mention- 
ed, was,  and  from  thence  hitherto  hath  been,  and  still  is,  an  innkeeper,  and  as 
such  innkeeper,  the  said  defendant  hath,  for  and  during  all  that  time  kept,  and 
still  doth  keep,  a  certain  common  inn  for  the  reception,  lodging,  and  entertain- 
ment of  travellers,  that  is  to  say,  a  certain  inn,  commonly  called  or  known  by 
the  name  and  sign  of  »^^  to  wit,  at,  &c.  (renti«).  And  whereas  also  the  said 
defendant^  so  being  such  innkeeper,  and  so  keeping  the  said  inn  as  aforesaid, 
the  said  plaintiff,  [or  if  hU  aervani^  *'  one  £.  F.  the  servant  of  the  said  A.  B."] 
heretofore,  to  wit,  on,  6lc,  at,  &c.  (venue)  aforesaid,  put  up,  and  was  then  and 
there  received  into  the  said  inn  as  a  traveller  by  the  said  defendant,  and  then 
and  there  brought  into  the  said  inn  a  certain  [box,]  containing  certain  goods 
and  chattels,  to  wit,  6lc,  [enumerate  *the  chattels^  either  hy  their  exact  ckscrtp-  [  *668  ] 
liofi)  or  as  in  trover] — of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
£ — and  which  said  [box]  and  its  contents  aforesaid  were  then,  and  from  thence, 
until,  and  at  the  time  of  the  loss  hereinafter  mentioned  within  the  said  inn,  and 
that  the  said  plaintiff,  [or  **  the  said  £.  F.  the  servant  of  the  said  plaintiff,"]  dur- 
ing all  that  time  abided  as  a  traveller  therein,  to  wit,  at,  &c.  (venue)  aforesaid. 
Yet  the  said  defendant,  so  being  such  innkeeper  as  aforesaid,  not  regarding  his 
duty  as  such  innkeeper,  did  not  keep  the  said  box  and  its  contents  aforesaid,  so 
brought  into  and  so  being  in  the  said  inn  as  aforesaid,  safely,  and  without  dimi- 
nution or  loss,  but  on  the  contrary  thereof,  the  said  defendant  and  his  servants 
so  negligently  and  carelessly  behaved  and  conducted  themselves  in  that  behalf, 
that  afterwards,  and  whilst  the  said  plaintiff,  [or  **  the  said  £.  F.  the  servant  of 
the  said  plaintiff,"]  so  abided  in  the  said  inn  as  aforesaid,  to  wit,  on  the  same 
day  and  year  aforesaid,  the  said  [box]  and  its  contents  aforesaid  were,  by  and 
through  the  mere  carelessness,  negligence,  and  default  of  the  said  defendant  and 
bis  servants  in  that  behalf,  wrongfully  and  unjustly  taken  and  carried  away  by 
some  person  or  persons  to  the  said  plaintiff,  [or  ^*  to  the  said  plaintiff,  and  £•  F. 
his  said  servant,"]  as  yet  unknown,  and  were,  and  still  are  thereby  wholly  lost 
to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  a  count  for  negH' 

lo)  Caae  is  the  best  form  of  action.    As  to  the  Index.  44, 47, 48 ;  and  the  ancient  mode  of  declar- 

fiaiility,  &c.  of  an  innkeeper,  see  Bac.  Ab.  Inns,  ing,  oac.  Ab.  Inns,  C.  6.    An  hotel-keeper  is  lia* 

•--Coni.  Dig.  Action  on  Case  for  Negligence,  B.  1,  ble  af  an  innkeeper,  but  he  should  be  declared 

&c.  and  Pleader,  S  Q.— 6  T.  R.  273.-4  M.  &  8.  against  as  such,  £  Chit.  Rep.  484.— S  B.  &  A.  28S. 

906;  and  Burn's  Justice,  26th  ed.  toI.  i.  101  to  In  eonibrmity  to  the  usual  practice^  I  have,  in  the 

106.— For  the  printed  declarations  against  innkeep-  above  form,  recited  the  custom  ot  the  realm,  but 

ers,  see  Rast.  Ent.  104.    Co.  Ent.  847.— Tbomp.  this  being  the  common  law,  seems  to  be  unneces* 

4S.— 1  Rich.  C.  P.  480.— Post,  668.-^  Wentw.  sary.— Ante,  651,  note,  and  1  Wiis.  ttl. 
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AOAiirsT     genee  gnneraUy^  as  aniCf  661  ^  fimrth  count     AI90  add  a  count  in  iroter^  if 
CHI.       tkere  be  a  probability  of  supporting  it  in  evidence^  anfe,  653. — ^6  Burr.  2826. — 
1  Fentr.  223,  and  conclude  as  ante^  596.] 

taSkmw^        For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  comcnitthig 
for  refuting    th«  grievance  hereafter  mentioned,  was  an  innkeeper,  and  did  keep  a  common 
piaintiflfdur-  inn,  for  the  accommodation  of  travellers,  that  is  to  say,  a  certain  common  inot 
u^  the  night  ^jj^j^  ^^  .  qq^  whereas,  whilst  the  said  defendant  was  such  innkeeper,  and 
so  kept  the  said  inn  as  aforesaid,  to  wit,  ou,  &c.  at,  &c.  (oemie)  aforeaaid,  the 
said  plaintiff  then  and  there,  being  a  traveller,  came  and  was  received  by  the 
said  defendant  into  the  said  inn,  and  then  and  there  required  the  said  defendant 
to  suffer  and  permit  the  said  plaintiff  to  stay  and  lodge  at  the  said  inn«  for  and 
[  *669  ]  during  the  *nigbt  of  the  same  day,  and  although  the  said  plaintiff  was  then  and 
there  ready  and  willing,  and  then  and  there  offered  to  pay  the  said  defendant  a 
reasonable  sum  of  money  for  such  lodging,  yet  the  said  defendant  not  regard- 
ing his  duty  as  such  innkeeper,  but  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure  the  said  plaintiff,  and  to  put  him  to  great  trouble  and  expense, 
and  inconvenience,  did  not  nor  would,  at  the  said  time  when  he  was  so  request- 
.    ed  as  aforesaid,  or  at  any  time  afterwards,  suffer  or  permit  the  said  plaintiff  to 
stay  or  lodge  at  the  said  inn  as  aforesaid,  during  the  time  aforesaid,  but  wholly 
neglected  and  refused  so  to  do,  whereby  the  said  plaintiff  was  forced  and  oblig- 
ed to  quit  the  said  inn,  and  to  go  and  travel  in  the  night-time  divers,  to  wit, 
[five]  miles,  in  order  to  procure  a  lodging  elsewhere  ;  and  upon  that  occasion 
the  said  plaintiff  was  by  means  of  the  said  several  premises  aforesaid*  put  to 
great  trouble,  inconvenience,  and  expense  of  his  monies,  and  was  and  is  other- 
wise greatly  injured  and  damaged,  to  wit,  at,  &c.  (venue)  aforesaid. 


A0AXVST 
ATTOBVIEl. 

Against  an  For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  grtevan- 
negligently  COS  by  the  Said  defendant  as  hereinafter  next  mentioned,  the  said  plaintiff, 
cause  to^tn^  at  the  special  instance  and  request  of  the  said  defendant,  had  retained  and  em- 
ai,  without     ployed  the  said  defendant  as  an  attorney  of  the  court  of  our  said  lord  the  kine, 

proper  evi-  .  ^ 

deBce(f).  before  the  king  himself,  to  prosecute  and  conduct  a  cc:(ain  action  of  [trover] 
in  the  same  court  by  and  at  the  suit  of  the  said  plaintiff  against  one  £•  F.  for 
[taking  away  and  converting  to  his  own  use  certain  goods  and  chattels  claim- 
ed by  him  the  said  plaintiff  to  be  his  own  proper  goods  and  chattels,]  for  cer- 
tain reasonable  fees  and  reward,  to  be  therefore  paid  by  the  said  plaintiff  to  the 
said  defendant :  and  the  said  defendant  then  and  there  accepted  and  entered 
upon  such  retainer  and  employment,  to  wit,  at,  &c.  {venue)  ;  and  thereupon  it 
then  and  there  became  and  was  the  duty  of  the  said  defendant  to  prosecute  and 
conduct  the  said  action  in  a  proper,  skillful,  and  diligent  manner.  Tet  the  said  de» 
fendant  not  regarding  such  his  duty  or  his  said  retainer  and  employment,  but 
contriving  and  intending  to  injure  .and  aggrieve  the  said  plaintiff  in  this  behalf, 

(p)  See  the  ohservations,  5  T.  R.  14S,  S7S.— 8  sit  or  case;  seethe  forms  in  assumpsit,  and  the 

Rep.  32.^2  Lord  Raym.  909. — Ante,  667 ;  and  1  notes,  ante,  371   to  383,  which  will  supersede  the 

Bum,  J.  S6th  ed.  vol.  i.  p.  101.  necessity  of  further  notes  here. 

{q)  The  plaintiff  may  either  declare  in  assump- 
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did  not  nor  would  prosecute  or  conduct  the  said  action  in  a  proper,  skilful,  or     ao^»*t 

diligent  manner,  and  on  the  contrary  thereof  prosecuted  and  conducted  the 

same  action  to  trial  in  so  improper,  unskilful,  and  negligent  a  manner   [in  not 

having  a  certain  instrument  before  then  prepared  by  the  said  defendant,  and  pur-* 

porting  to  be  a  sale  and  assignment  of  the  said  goods  and  chattels  by  the  said 

£.  F.  to  the  said   plaintiff,  stamped  according  to  law,  so  that  the  same  might 

have  been  given  in  evidence  on  the  said  trial  of  the  said  action,]  that  the  said 

plaintiff  by  the  said  neglect  and  default  of  the  said  defendant  in  that  behalf  was 

[hindered  and  prevented  from  giving  the  same  instrument  in  evidence  upon 

the  trial  of  the  said  cause,]  and  by  reason  thereof  was  afterwards,  to  wit,  on,  &c« 

(day  ofnonsuH  or  about  U)  at,  d&e.  (venue)  aforesaid,  compelled  to  suffer  himself 

the  said  pluintiff  to  be  nonsuited  in  the  said  action  whereby  he  the  said  plaintiff 

was  not  only  hindered  and  prevented  from  recovering  his  said  damages  from 

the   said  £.   F.  by  reason  of  [his  taking  away  and  converting  the  said  goods 

and  chattels]  as  aforesaid,  but  hath  also  been  forced  and  obliged  to  pay  and  hath 

paid  to  the  said  E.  F.  a  large  sum  of  money,  to  wit,  the  sum  of  £100  for  his 

costs  and  charges  in  and  about  his  defence  of  the  said  action,  and  hath  also 

paid  to  the  said  defendant  another  large  sum  of  money,  to  wit,  the  sum  of  <£iOO 

for  his  costs  and  charges  for  the  prosecution  and  conduct  of  the  said  action,  to 

wit,  at,  ^'C.  (venue)  aforesaid. — [Add  the  following  general  count] 

And  whereas  also,  before  and  at  the  time  of  the  committing  of  the  grievan*  G«°or^ 

^  ®  count 

ces  by  the  said  defendant  hereinafter  mentioned^  the  said  plaintiff,  at  the  special  against  an 
instance  and  request  of  the  said  defendant,  had  retained  and  employed  the  said  Impro^rly^ 
defendant  as  an  attorney  of  the  court  of  our  lord  the  king,  before  the  king  him-  ^"^^"^ 
self,  [or  if  in  C  P.  instead  of  the  words  *'  before  the  king  himself,"  say  '^  of  the 
bench,"]  to  prosecute,  conduct,  and  manage,  a  certain  action  in  the  said  court 
by  and  at  the  suit  of  tho  said  plaintiff  against  one  E.  F.  for  the  recovery  of  a 
certain  sum  of  money,  to  wit,  the  sum  o££ —  [state  a  sufficient  sum"]  then  alleg- 
ed  and  claimed  by  the  said  plaintiff  to  be  duo  and  owing  to  him  from  the  said  £• 
F.  [or  if  not  for  a  debtf  but  for  damages ^  say  '*  for  the  recovery  of  certain  dam- 
ages amounting,  to  wit,  to  the  sum  of  <£ — "  {state  enough)  **  then  and  there  alleg- 
ed and  claimed  by  the  said  plaintiff  to  have  been  sustained  by  him  by  reason  of 
certain  acts  and  wrongs  before  then  done  and  committed  by  the  said  £.  F. 
to  the  said  plaintiff's  damage,"]  for  fees  and  reward  to  the  said  defendant  in 
that  behalf;  and  the  said  defendant  then  accepted  and  entered  upon  such  retain- 
er and  employment,  to  wit,  at,  6lc,  (venue).     And  thereupon  it  then  and  there 
became  and  was  the  duty  of  the  said  defendant  to  prosecute,  conduct,  and  man- 
age the  snid  action  with  due  and  proper  care,  skill,  and  diligence.     Yet  the  said 
defendant  not  regarding  such  his  duty  or  his  said  retainer  and  employment,  but 
contriving  and  intending  to  injure  and  aggrieve  the.  said  plaintiff  in  this  behalf, 
did  not  nor  would  prosecute,  conduct,  or  manage  the  said  action  with  due  and 
proper  care,  skill,  and  diligence,  and  on  the  contrary  thereof  prosecuted,  con- 
ducted,  and  managed  the  said  action  in  such  a  careless,  unskilful,  undue  and 
improper  manner,  and   with  such  want  of  due  and  proper  care,  skill,  and  dili- 
gence in   that  behalf,  that  the  said  action  afterwards,  to  wit,  on,  &.c.  {day  of 
nonsuit  or  about  it)  to  wit,  at,  &c.  {venue)  aforesaid,  became  and  was  rendered 
Vol.  H,  67 
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ASAivtT  wholly  abortive  and  of  no  avails  and  the  said  plaintiff  then  and  there  was  forced 
'  and  obliged  to  be  and  he  then  and  there  was  nonsuited  [or  if  a  vtrdici  fatmd 
against  him  or  otkenoise^  ttait  the  fact  tkortly  accordingly^]  wherebj  the  said 
plaintiff  was  and  hath  been  hitherto  not  only  hindered  and  prevented  from  re- 
eovering  hia  said  debt  J^or  "  damages"]  from  the  said  E.  F.  but  is  likely  to 
lose  the  same,  and  also  hath  been  forced  and  obliged  to  incur  and  pay,  and 
hath  incurred  and  paid^  to  the  said  E.  F.  a  large  sum  of  money,  to  wit*  the  sum 
of  [jflOO]  {atate  enough)  for  his  costs  and  charges  in  and  about  his  defence  to 
the  said  action,  and  hath  also  incurred  the  loss  of  and  paid  to  the  said  defend- 
ant another  large  sum  of  money,  to  wit,  the  sum  of  [jflOO]  for  the  stdd  plain- 
tiff's costs  and  charges  in  and  about  the  prosecuting  and  conducting  the  said 
action,  to  wit,  at,  &c.  (venue)  aforesaid. 

A«iiiut  an       For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  grievamoes 
Dot  cainmg  by  the  said  defendant  as  hereinafter  next  mentioned,  to    wit,  on,  &c.  {day  sf 
tiUeuTftn^    ^^^^^MTof  defendant  or  about  it)  the  said  plaintiff  had  contracted  and  agreed 
b^^  h      ^^  certain  persons,  to  wit,  E.  F.  and  G.  H.  for  the  purchase  from  theai  of  cer- 
piaintiff  lo    tain  tenements  and  premises,  with  the  appurtenances,  situa  te  in  the  county  of 
to  UmTpcr  I~"  >n  ^0®  simple,  at  and  for  a  large  sum  of  money,  to  wit,  &c.  to  be  therefon 
MuMnotre-  ^^^^  ^^  ^^  same,  which  said  tenements  and  premises,  with  the  appurtenances, 
soil  it(»).      the  said  E  F.  and  G.  H.  then  assumed  to  have  sufficient  power  to  sell  and 
convey  to  the  said  plaintiff  in  fee  simple,  to  wit,  at,  &c.     And  thereupon  here- 
tofore, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  retained  and 
employed  the  said  defendant  as  an  attorney,  to  ascertain  the  title  of  the  said  £. 
F.  and  G.  H.  to  the  said  tenements  and  premises,  with  the  appurtenances,  and 
to  cause  and  procure  an  estate  and  interest  therein,  in  fee  simple,  to  be  duly 
conveyed  by  the  said  E.  F.  and  G.  H.  to  the  said  plaintiff,  for  reasonable  fees 
and  reward  to  the  said  defendant  in  that  behalf,  in  a  reasonable  time  then  next 
following ;  and  the  said  defendant  then  accepted  and  entered  upon  such  retain- 
er and  employment,  to  wit,  at,  &c.  (venue).     And  thereupon  it  then  and  there 
became  and  was  the  duty  of  the  said  defendant,  under  and  by  virtue  of  the  said 
retainer,  to  use  due  endeavors  to  cause  and  procure  a  good  and  sufiicient  title 
to  the  fee  sin>ple  of  and  to  the  said  tenements  and  premises,  with  the  appurte- 
nances, to  be  conveyed  to  the  said  plaintiff  in  a  reasonable  time  then  next  fol- 
lowing.    And  although  a  reasonable  time  for  the  said  defendant  causing  and 
procuring  a  good  and  sufficient  title  as  aforesaid,  hath  long  since  elapsed,  to 
wit,  at,  &c.  aforesaid,  whereof  the  said  defendant  hath  always  then  had  notice ; 
yet  the  said  defendant,  not  regarding  such  bis  duty  or  his  said  retainer  and  em- 
ployment, but  contriving  and  intending  to  injure,  aggrieve,  harass,  and  oppress 
the  said  plaintiff  in  this  behalf,  did  not  nor  would  use  due  endeavors  to  cause 
or  procure  a  good  and  sufficient  title  to  the  fee  simple  of  and  in  the  said  tene- 
ments and  premises,  with  the  appurtenances,  to  be  conveyed  to  the  said  plain- 
tiff, within  such  reasonable  time  as  aforesaid,  or  at  any  time  since,  but  hath  hi- 
therto wholly  neglected  and  refused  so  to  do ;  and  afterwards,  to  wit,  on,  &c. 

^)  Seo  the  form  aad  aotM,  ante,  3T9. 
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Bt«  &c.  ttforesaidv  wrongfuUj  and  injuriously  caused  and  procured  the  said  plain-  aqaikst 
tiff  to  pay  to  the  said  £.  F.  and  G.  H.  a  large  sum  of  moneys  to  wit,  the  sum 
ofJS —  as  and  for  the  purchase-money  of  the  said  tenements  and  premises^  with 
the  appurtenances,  without  having  a  good  and  sufficient  title  to  the  fee-simple 
of  and  in  the  same,  conveyed  to  the  said  plaintiff,  and  by  reason  of  the  neglect 
and  improper  conduct  of  the  said  defendant  in  that  behalf,  the  said  plaintiff  hath 
not  obtained  a  good  or  sufficient  title  to  the  said  tenements  and  premises,  with 
the  appurtenances,  in  fee  simple,  and  thereby  hath  been  hindered  and  prevented 
from  selling  and  disposing  thereof;  and  the  said  tenements  and  premises*  with 
the  appurtenances,  have  become  and  are  of  little  use  or  value  to  the  said  plain- 
tiff, to  wit,  at,  6lc*  (venue)  aforesaid. 

And  whereas  also,  before  and  at  the  time  of  the  committing  of  the  grievances  GkB«ral 
by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at*  afainstaii 
&c.  (venue)  aforesaid,  a  certain  person,  to  wit,  the  said  H.  C.  was  desirous  of  ^^^^^iicenoe' 
obtaining  from  the  said  plaintiff  a  loan  of  a  certain  sum  of  money,  to  wit»  *°  ?^*'^ 
the  sum  of  [.£1000]  upon  interest,  at  and  after  the  rate  of  ^£5  per  cent,  per  an- 
num, and  then  and  there,  as  a  security  for  the  repayment  thereof,  and  interest 
as  aforesaid  to  the  said  plaintiff,  proposed  to  encumber  certain  lands,  tene- 
meuts,  and  premises,  situate  in  the  county  of  I.     And  thereupon  heretofore,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &,c.  aforesaid,  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  retained  and  employed  the 
said  defendant  as  an  attorney  for  fees  and  reward  to  him  in  that  behalf,  to  ascer- 
tain the  title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises,  and 
to  take  due  and  proper  care  that  the  same  should  be  a  sufficient  security  for  the 
repayment  of  the  said  sum  of  money  and  interest.     And  the  said  defendant 
then  and  there  accepted  and  entered  upon  such  retainer  and  employment,  to 
wit,  at,  &c.  {venue)»     And  thereupon  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant  to  use  duo  and  proper  care,  skill,  and  diligence  in 
and  about  tlie  ascertaining  the  title  of  the  said  H.  J.  to  the  said  lands,  tene- 
ments, and  premises,  and  to  take  due  and  proper  care  that  the  same  should  be 
a  sufficient  security  for  the  repayment  of  the  said  sum  of  money  with  inter- 
ast.     Nevertheless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  not  re- 
garding such  his  duty,  or  his  said  retainer  and  employment,  but  contriving 
and  intending  to  injure  and  aggrieve  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  take  due  and  proper  care  to  ascertain  the  title  of  the  said  H.  J.  to  the 
said  lands,  tenements,  and  premises,  nor  take  due  and  proper  care  that  the 
same  should  be  a  sufficient  security  for  the  repayment  of  the  said  sum  of 
[;£  1000]  and  interest  thereon.     And  the  said  plaintiff  further  saith,  that  he,  con- 
fiding in  the  performance  of  the  said  duty  of  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  did  lend  and 
advance  to  the  said  H.  J.  the  said  sum  of  [^£1000]  upon  the  security  of  cer- 
tain lands,  tenements,  and  premises,  in  the  county  aforesaid,  as  and  for  a 
sufficient  security  in  that  behalf;  and  the  said  defendant  then  and  there,  in 
pursuance  of  his  said  retainer,  caused  to  be  prepared  and  executed  a  certain 
indenture,  and  certain  securities,  relating  to  the  supposed  estate  and  interest 
of  the  said  H.  J.  in  the  said  last-mentioued  lands,  tenements,  and  premises. 
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AQAiRiT  as  and  for  such  sufficient  security  for  the  repayment  of  the  said  sum  of  [^1000] 
and  interest  as  aforesaid,  the  same  being  then  and  there,  by  reason  of  the  said 
defendant's  carelessness,  unskilfulness,  negligence,  and  improper  conduct  in  the 
premises,  a  bad  and  insufficient  security  for  the  repayment  of  the  said  sum  of 
[<£1000]  and  interest  as  aforesaid,  to  nrit,  at,  &rC.  aforesaid. 


AOAIHST 

A  BAiLirr.  Pq,.  jjja^  whereas  heretofore,  to  wit,  on,  &c.  at,  &,c.  {venue)  the  said  plaintifi", 
•Afuiut  a     at  the  special  instance  and  request  of  the  said  defendant,  had   then  and   there 

broker  oni- 

ployed  to  retained  and  employed  the  said  defendant  as  the  broker,  bailiff,  and  agent  of 
plaimiff'8°  the  said  plaintiff,  (the  said  defendant  then  being  a  distraining  broker)  to  seize 
tenant,  for     and  take  divers  ffoods  and  chattels  then  being  in  and  upon  certain  premises 

negligence  **  .  .  . 

in  conduct-  situate  in  the  county  of  ,  as  for  and  in  the  name  of  a  distress  for  certaki 
tries,  where-  arrears  of  rent,  to  wit,  the  sum  of  [<£42,]  then  claimed  by  the  said  plaintiff  io 
were^losTto  ^®  ^"®  ^^^  *"  arrear  from  one  C.  G.  to  the  said  plaintilf,  for  and  in  respect  of 
plaintiff.  (he  said  premises,  with  the  appurtenances,  at  and  for  reward,  to  be  therefore 
paid  to  the  said  defendant  by  the  said  plaintiff,  and  the  said  defendant  had  tbea 
and  there  accepted  such  retainer  and  employment ;  and  thereupon  it  then  and 
there  became  and  was  the  duty  of  the  said  defendant  to  take  due  and  proper 
care  of  the  said  goods  and  chattels,  whilst  the  same,  af\er  having  been  so  dis- 
trained, should  be  in  his  hands  and  possession  under  the  said  distress,  so  that 
the  said  goods  and  chattels  might  be  appraisedi  sold,  and  disposed  of,  in  satis- 
faction of  the  said  arrears  of  rent,  and  the  costs  of  the  said  distress,  in  due 
course  of  law,  if  not  replevied.  And  although  the  said  defendant,  as  such  bro- 
ker, bailiff,  and  agent  of  the  said  plaintiff,  then  and  there  seized  and  took  the 
said  goods  and  chattels  in  and  upon  the  said  premises,  as  and  for  such  distress 
as  aforesaid,  and  then  and  there  had  the  said  goods  and  chattels  in  his  posses- 
sion under  the  said  distress,  and  therewith  and  thereout  the  said  arrears  of  rent, 
and  the  costs  of  the  said  distress  might  have  been  satisfied,  to  wit,  at,  &.€. 
aforesaid  ;  yet  the  said  defendant  not  regarding  his  duty  in  that  behalf,  but  con- 
triving and  intending,  craftily  and  subtly,  to  deceive  and  defr.iud  the  said  plain- 
tiff in  this  respect,  did  not  nor  would  take  due  and  proper  care  of  the  said  goods 
and  chattels,  whilst  the  same  remained  and  were  in  his  possession  under  the 
said  distress,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (re- 
nue)  aforesaid,  took  so  little  and  such  bad  care  of  the  said  goods  and  chattels, 
that  by  and  through  the  carelessness,  negligence,  and  improper  conduct  of  the 
said  defendant  in  that  behalf,  the  said  goods  and  chattels  were  then  and  there 
by  divers  persons,  without  the  knowledge  and  consent  of  the  said  plaintiff,  wrong- 
fully removed  and  taken  away  out  of  and  from  the  said  premises,  and  out  of 
the  custody  of  the  said  defendant,  and  became  and  were  secreted  and  wholly 
lost  to  the  said  plaintiff,  and  the  said  plaintiff  thereby  lost  the  benefit  and  ad- 
Tantage  he  otherwise  might  and  would  have  derived  and  acquired  from  the  said 
distress,  and  the  said  plaintiff  thereby  hath  been,  and  is  thereby  hindered  and 
prevented  from  recovering  the  said  arrears  of  rent  so  due  and  owing  to  him 
the  said  plaintiff  from  the  said  C.  6.  and  the  costs  of  the  said  distress,  and 
hath  not  received,  and  is  likely  to  lose  the  said  arrears  of  rent,  to  wit,  at,  &c. 
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{oenue)  aforeaaid. — And  whereas  atso  heretofore,  to  wit,  on  the  day  and  year     ag juvn 
aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff,  at  the  like  special  instance 
and  request,  had  then  and  there  retained  and  employed  the  said  defendant  for  fouo^lbr 
reward  to  him,  to  make  a  distress  upon  such  goods  and  chattels  as  the  defend*  not  duly  tel- 
ant  might  find  in  certain  other  premises,  for  rent,  to  wit,  (he  sum  of  [<£42,]  then  goodi. 
due  from  the  said  C.  G.  as  tenant  of  such  premises,  to  the  platntiflT,  the  land- 
lord thereof,  and  the  said  defendant  had  then  and  there  accepted  such  re- 
tainer and  employment ;  and  thereupon  it  then  and  there  became  and  was 
the  duty  of  the  said  defendant  to  sell  and  dispose  of  any  goods  and  chattels 
he  might  distrain  as  last  aforesaid,  and  which  by   law  he  might  be  entitled  to 
sell  under  the  said  last-mentioned  distress  in  a  careful  and  proper  manner,  and 
for  the  best  price  he  could  reasonably  procure  for  the  same,  and  to  render  to  the 
said  plaintiff  a  just,  true,  and  reasonable  account  to  the  said  plaintiff  of  the  pro- 
ceeds of  the  said  last-mentioned  goods  and  chattels  on  such  sale  thereof,  under 
the  said  last-mentioned  distress,  when  he  the  said  defendant  should  be  there- 
unto requested  ;  and  the  said  plaintiff  avers,  that  the  said  defendant,  by  virtue 
of  the  said  last-mentioned  retainer,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  seize  and  distrain  upon  divers  goods  and  chattels 
then  found  and  being  in  and  upon  the  said  last-mentioned  premises,  for  the 
said  last-mentioned  arrears  of  rent,  the  said  last-mentioned  goods  and  chattels 
then  being  of  a  great  value,  to  wit,  of  sufficient  value  to  satisfy  the  said  last- 
mentioned  arrears  of  rent,  and  the  costs  of  the  said  last-mentioned  distress, 
and  that  afterwards,  to  wit,  on«  &c.  aforesaid,  the  said  defendant  was  legally 
entitled  to  sell  the  said  last-mentioned  goods  and  chattels  under  the  said  last- 
mentioned  distress,  to  wit,  at,  d&c.  {venue)  aforesaid,  and  did  accordingly  then 
and  there  dispose  of  the  same  for  divers  sums  of  money  ;  nevertheless  the  said 
defendant  not  regarding  his  said  last-mentioned  duty,  but  contriving  and  intend- 
ing, craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff,  did  not  nor 
would  on  the  occasion  last  aforesaid  sell  and  dispose  of  the  said  last-mentioned 
goods  and  chattels  in  a  careful  and  proper  manner,  and  for  the  best  price  he 
might  reasonably  have  procured  for  the  same,  and  thereby  (he  said  last-mention- 
ed goods  and  chattels  then  and  there  fetched  much  less  than  the  amount  of  the 
said  last-mentioned  arrears  of  rent,  and  the  costs  of  the  said  last-mentioned  dis- 
tress, and  the  said  plaintiff  is  likely  to  lose  the  residue  of  such  arrears  of  rent, 
to  wit,  at,  &c.  {venue)  aforesaid  ;  and  the  said  plaintiff  further  saith,  that  the  said 
defendant  further  contriving  as  aforesaid,  hath  not,  although  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  d^c.  (venue)  aforesaid,  requested  by. the 
said  plaintiff  so  to  do,  as  yet  rendered  to  him  a  just  and  true,  or  reasonable  ac- 
coubt  of  the  proceeds  of  the  said  last-mentioned  goods  on  the  said  sale  thereof, 
but  hath  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  so  to 
do,  contrary  to  the  said  last-mentioned  duty  of  the  said  defendant,  to  wit,  at, 
dtc.  (venue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  on  the  day  and  Thinl  couofi 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff,  at  the  like  special  in-  ^JYen^** 
stance  and  request  of  the  said  defendant,  had  then  and  there  retained  and  em-  v^iiy- 
ployed  the  said  defendant  (for  reward  to  him)  as  the  bailiff  and  agent  of  the 
said  plaintiff,  to  seize  and  distrain  upon  certain  other  goods  and  chattels,  then 
being  in  and  upon  certain  other  premises,  with  the  appurtenances,  for  a  certain 
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AOAiiiaT    other  sum  of  money,  to  wit*  the  aum  of  [^42,]  then  due  and  in  arrear  from  the 
said  C.  6.  to  the  said  plaiotifi,  for  rent  of  the  said  last-mentioned  premiaefl,  and 
which  said  last-mentioned  goods  and  chattels  were  then  liable  to  such  dtstreas, 
and  the  said  defendant  had  then  and  there  accepted  and  entered  upon  such  last- 
mentioned  retainer  and  employment ;  and  thereupon  it  then  and  there  becama 
and  was  the  duty  of  the  said  defendant  to  conduct  the  said  last-mentioned  dis- 
tress in  a  diligent)  careful,  and  proper  manner ;  and  the  said  plaintiff  avera,  that 
the  said  defendant  did  then  and  there,  under  and  by  virtue  of  the  said  last-mea- 
tioned  retainer  and  employment,  seize  and  distrain  divers  goods  and  chatteki 
then  being  in  and  upon  the  said  last-mentioned  premises,  for  the  said  last- 
mentioned  arrears  of  rent,  and  then  and  there,  as  such  bailiST  and  agent  of  the 
said  plaintiff,  had  the  conduct  of  the  said  last-mentioned  distress ;  nevertheless 
the  said  defendant  not  regarding  his  said  last- mentioned  duty,  but  contriv- 
ing and  intending  craftily  and  subtly,  to  deceive  and  defraud  the  said   plaintiff 
in  this  behalf,  then  and  there  conducted  the  said  last-mentioned  distress  in  so 
careless,  negligent,  and  improper  manner,  that  by  reason  of  the  carelessness, 
negligence,  and  improper  conduct,  and  breach  of  duty  of  the  said  defendant 
in  that  behalf,  the  benefit  of  the  said  last-mentioned  distress  became  and  was 
wholly  lost  to  the  said  plaintiff,  and  the  said  last-mentioned  distress  became 
ineffectual  and   inoperative,  and   the  said  last-mentioned  arrears  of  rent,  and 
the  said  costs  of  the  said   last-mentioned  distress,  were  not  satisfied  by  means 
of  the  said  last-mentioned  distress,  as  they  otherwise  might  and  would  have 
been,  and  the  said  plaintiff  is  likely  to  lose  the  said   last-mentioned   arrears  of 
Fourth         rent,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  on 
not  distraia-  fhe  day  and  year  aforesaid,  at,  d&c.  (venue)  aforesaid,  the  said  plaintiff,  at  the 
'"''-  like  special  instance  and  request  of  the  said  defendant,  had  then  and  there  re- 

tained and  employed  the  said  defendant  (for  reward  to  him)  as  the  bailiff  and 
agent  of  the  said  plaintiff,  to  make  a  distress  for  other  rent,  to  wit,  [«£42]  then 
due  from  the  said  C.  G.  to  the  said  plaintiff,  in  respect  of  certain  other  premi- 
ses, and  the  said  defendant  had  then  and  there  accepted  and  entered  upon  such 
last-mentioned  retainer  and  employment,  and  it  then  and  there  became  and  was 
the  duty  of  the  said  defendant  to  use  due  and  proper  care  and  diligence  in  and 
about  the  making  of^the  said  distress  as  aforesaid;  and  the  said  plaintiff  avers, 
that  under  the  said  last-mentioned  retainer  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  entered  upon  the 
said  last-mentioned  premises  to  make  the  said  last-mentioned  distress,  and  al- 
though there  then  and  there  were  on  the  said  last-mentioned  premises  divers 
goods  and  chattels  which  were  liable  to  be  seized  and  distrained  by  the  said 
defendant,  and  which  be  might  have  distrained  for  the  said  last-mentioned  ar- 
rears of  rent  on  the  occasion  last  aforesaid,  whereof  the  said  defendant  then  and 
there  had  notice,  and  although  it  then  and  there  was  the  duty  of  the  said  defen- 
dant to  seize  the  said  last-mentioned  goods  and  chattels  under  the  said  last- 
mentioned  distress,  yet  the  said  defendant  not  regarding  his  duty  in  that  behalf, 
but  contriving  and  intending  to  deceive  and  injure  the  said  plaintiff,  then  and 
there  wrongfully  and  negligently  omitted   to  seize  and  distrain  the  said  lajst- 
mentioned  goods  and  chattels  under  the  said  last-mentioned  distress,  and  wrong- 
fully and  negligently  seized  other  goods  and  chattels,  evidently  c€  iasufficient 
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▼alue  to  satisfy  the  said  last-mentioned  arrears  of  rent,  and  the  expenses  of  the     acaxkit 
said  last-mentioned  distress,  whereby  the  said  plaintiff  lost  the  benefit  he  might 
and  otherwise  would  have  derived  from  the  said  last*^roentioned  distress,  and  the 
greater  part  of  the  said  last-mentioned  arrears  of  rent  is  still  ansatisfied  to  the 
said  plaintiff,  and  he  is  likely  to  lose  the  same,  to  wit,  at,  &c.  (venue)  aforesaid. 


AOAIirST 
BAILEBl   IN 

axzrsRAL. 


[Conrneneewient  as  aiOe,  696.] — For  that  whereas  heretofore,  to  wit,  on,  A^wmta 
&c.  at,  &c.  (venue)  the  said  plaintiff,  at  the  special  instance  and  request  or  w'\^'^ 
of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant,  certain  reward,  for 
goods  and  chattels,  to  wit,  &c.   [specify  them  according  to  their  exact  de-  suSmg  pwL 
seriptiont  or  aa  in  trover]   of  the  said   plaintiff,  of  great  value,  to  wit,  of  ^^^^^j^ 
the  value  of  ^ —  to  be  by  the  said  defendant,  *[here  state  shortly  the  p«r-  «ont(a). 
pose  for  which  the  goods  Vfere  delivered^  as  thus^  mutatis  mutandis,  safely  '-  •' 

and  securely  loaded  on  board  a  certain  ship  or  vessel  at,  &lc.  for  the  said 
plaintiff,]  for  reasonable  retDard(b)  to  the  said  defendant  in  that  behalf,  and 
the  said  defendant  then  and  there  had  and  received  the  said  goods  and 
chattels  for  the  purpose  aforesaid. — Yet  the  said  defendant  not  regarding  his 
duty  in  that  behalf,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  d&c. 
(venue)  aforesaid,  by  himself  and  his  servants  in  that  behalf,  conducted  himself 
80  carelessly,  negligently,  and  improperly,  in  and  about  the  [loading  of  the  said 
goods  and  chattels  on  board  the  said  ship  or  vessel,]  that  by  and  through  the 
mere  negligence  and  improper  conduct  of  the  said  defendant  and  his  servants 
in  that  behalf,  the  said  goods  and  chattels  then  and  there  became  and  were 
greatly  broken,  damaged,  and  destroyed,  and  wholly  lost  to  the  said  plaintiff,  to 
wit,  at,  &c.  (venue)  aforesaid.-^  [«/7c2c{  the  general  count  for  negligence^  posU 
671. — It  is  advisable  in  general  against  a  bailee  to  add  a  county  stating  that  the 
defendant  '*  had  the  loading  of  the  hogshead^  4*^-"  ^^  l^^^  performance  of  the 
matter  which  it  was  his  duty  to  perform^  which  count  may  be  framed  as  in  Goveit 
v.  Radnidge^  3  East^  62  ;  and  if  there  be  any  evidence  of  a  conversion,  a  count 
in  trover  should  be  added^  and  conclude  as  ante,  596.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  the  said  plain*  Agsintt « 

bailee 

tiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  caused  to  be  without  re* 

delivered  to  the  said  defendant,  divers  goods  and  chattels,  to  wit,  [a  certain  tekinccarT 

chair,  and  the  dressing  and  furniture  belonging  to  the  same,]  of  the  said  plain-  ^^~j ,. 

liflf^  of  great  value,  to  wit,  of  the  value  o£  jf— -  of  lawful  money  of  Great  Bri-  ▼•ring  on 

requ«tt(e). 

(a)  See  the  use  of  declaring  in  case  instead  of  (iff,  for  reward  to  him,  defendant  in  consideration 

a98umpsit|  ante,  651 ;  as  to  the  different  descrip-  tbereofl  undertook  and  agreed  with  tha  said  plain- 

tioQof  bailees,  ante,  933,  and  the  several  forms,  tiff*  to  take  care  of  the  boars,  &c.  and  re-tUNver 

984  to  343,  which  maj  be  readily  altered  to  a  decia-  the  same  on  request.    Held,  on  motion  in  arrest 

ration  in  case.    See  other  printod  forms,  ante,  661.  of  ittdcment,  that  this  was  a  count  in  assumpoit, 

—8  Wentw.  Index,  22.  Morg.  4S2, 426, 446.  Care  and  could  not  be  joined  with  counts  in  case.    6  B. 

should  bo  taken  not  to  frame  the  count  in  such  a  StC  S68. 

way  as  to  make  it  in  assumpsit,  and  then  adding  (6)  If  no  reward  were  to  be  paid,  this  should  be 

a  count  in  case  or  trover,  for  that  would  constitute  omitted.  Coms  v.  Bernard,  S  Ld.  Kaym.  909.«-1 

a  misjoinder.    Thus,  in  a  doclaration  in  cotf,  one  Hen.  Bla.  168 — 6  T.  R.  143 ;  ante,  334.  aa  to  imm- 

count  stated  tiiat  plaintifi',  at  request  of  defendant,  dcUum  beine  the  second  description  of  naitment. 

had  caused  to  be  deliTerod  to  him  certain  boars,  (e)  Sea  Ine  notes  to  the  preceding  Ibna. 
pigs,  &c.  to  be  taken  care  of  by  defendant  for  plain- 
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AOAi<rsT    tain,  to  bo  takcD  care  of  and  safely  and  secarelj  kept  by  the  said  defendaiit  far 
oEjfcjtAL.    the  said  plaintiff,  and  to  be  re-deiivered  by  the  said  defendant  to  the  said  plaialifi^ 
when  the  said  defendant  should  be  thereunto  afterwards  requested ;  and   the 
said  defendant  then  and  there  had  and  received  the  said  goods  and  chattels  far 
the  'purpose  aforesaid,  and  it  thereupon  then  and  there  became  and  was  the  duty 
of  the  said  defendant  to  take  due  and  proper  care  of  the  said  goods  and  cfaat- 
r  *671  1  '®'^'  ^^^  stt^ely  and  ^securely  keep  the  same  for  the  said  plaintiff,  and  to  re-de- 
liver the  same  to  the  said  plaintiff  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested.     And  although  the  said  defendant  was  aflerwardsi 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  requested  by 
the  said  plaintiff  to  re-deliver  the  said  goods  and  chattels  to  the  said   plaintiff, 
yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  but  contriving  and 
fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the  said  plain- 
tiff in  this  behalf,  did  not  nor  would  take  due  and  proper  care  of  the  said  goods 
and  chattels,  or  safely  or  securely  keep  the  same,  or  any  part  thereof,  for  the 
said  plaintiff,  nor  did  nor  would,  when  be  was  so  requested  as  aforesaid,  or  at  . 
any  time  before  or  aHerwards,  re-deliver  the  same  to  the  said  plaintifi^  but  on 
the  contrary  thereof,  the  said  defendant  so  carelessly  behaved  and  conducted 
himself  with  respect  to  the  said  goods  and  chattels,  and  took  so  little  and  such 
bad  care  thereof,  that  by  and  through  the  carelessness,  negligence,  and  impro- 
per conduct  of  the  said  defendant,  the  said  goods  and  chattels  being  of  the 
value  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  became  and 
were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid.-— And 
^imrfornot  ^^^^^^  "'^^«  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue) 
taking  care    aforesaid,  the  said  defendant,  at  his  special  instance  and  request,  had  the  care 
^  ^    ^'  of  certain  other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like  num- 
ber, quantity,  quality,  description,  and  value,  as  those  in  the  said  first  count  men- 
tioned, of  the  said  plaintiff;  and  thereupon  it  then  and  there  became  and  was 
the  duty  of  the  said  defendant,  whilst  he  so  had  the  care  of  the  said  goods  and 
chattels,  to  take  due  and  proper  care  thereof.     Yet  the  said  defendant,  not  re- 
garding his  duty  in  that  behalf,  did  not  nor  would,  whilst  he  so  had  the  care  of 
the  said  last-mentioned  goods  and  chattels,  take  due  and  proper  care  of  the 
same,  but  wholly   neglected  so   to  do,   and    took  such  bad  care  therooC         | 
that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said  last-mentioned        j' 
goods  and  chattels  became  and  were  greatly  damaged  and  injured,  and  wholly 
lost  to  the  said  plainti^  to  wit,  at,  &c.  (venue)  aforesaid.     [Third  ccunt  m 
trover.] 

A^ntt  th«  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &.c.  (venue)  the  said  plaintiff, 
leaia^for  at  the  special  instance  and  request  of  the  said  defendant,  delivered  to  the  said 
whereby  '^    defendant  a  certain  indenture  of  lease  of  certain  premises,  with  the  appurte- 

pkintiarwas  nances,  ^situate  in  the  county  of of  great  value,  to  wit,  of  the  value  of 

expend  mo-   £ —  to  be  taken  Care  of,  and  safely  and  securely  kept  by  the  said  defendant  for 
r^*672  1  ^^^  ^^'^  plaintiff,  and  to  be  re- delivered  by  the  said  defendant  to  the  said  plain- 
tiff, when  he  the  said  defendant  should  be  thereunto  afterwards  requested.     And 
the  said  defendant  then  and  there  had  and  received  the  said  lease,  for  the  pur- 
pose aforesaid.     Yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf, 
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afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  frauduientiy  AaAxmr 
and  unlawfully  pa M'ned  and  delivered  the  said  lease  to  a  certain  person,  to  wit*  sehexal. 
(o  one  I.  B.  as  a  pledge  and  security  for  the  payment  of  a  large  sum  of  money, 
to  wit,  the  sum  of  £ —  to  the  said  L  B.  by  the  said  defendant ;  and  the  said 
plaintiff,  by  means  of  such  fraudulent  and  improper  conduct  of  the  said  defend- 
ant, and  in  order  to  procure  a  return  of  the  said  lease,  afterwards,  to  wit,  on, 
&.C.  at,  &c.  (venue)  was  forced  and  obliged  to,  and  did  commence  and  prosecute  ■ 
a  certain  suit  in  the  Court  of  Exchequer  of  out  said  lord  the  king*  at  Westmin* 
ster,  in  the  county  of  Middlesex,  against  the  said  I.  B.  and  against  certain 
other  imrsouH,  to  wit,  &c.  and  such  proceedings  were  thereupon  had,  in  order 
to  regain  the  ptissession  of  the  said  lease,  that  he  the  said  plaintiff  was  forced 
and  obliged  to,  and  did  necessarily  lay  out  and  expend  divers  large  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  £ —  in  and  about  the  costs  and 
expenses  of  the  suit,  and  the  procuring  the  said  lease  to  be  dehvcred  to  him  as 
aforesaid,  to  wit,  at,  &lc.  (venue)  aforesaid. —  [Second  count  in  trover^  aiaiing  ike 
method  of  conversion  to  be  by  pledging^  ^c.  and  the  obligation  of  expending 
large  ewna  of  money, — Third  count  in  trover  generally.'] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  committing  Against  a. 
the  grievances  hereinafler  next  mentioned,  was  a  miller,  to  wit,  at,  d&c.  (venue)  miibig  corn 
and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  plaintiff  Jl^be^^^und 

caosed  to  be  delivered  to  the  said  defendant  a  large  quantity,  to  wit, loads,  ^th  other 

containing  respectively  a  large  quantity,  to  wit,  [four  measures  of  wheat]  of  the  rior  quality. 
said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful  money  of 
Great  Britain,  to  be  ground  by  the  said  defendant,  as  such  miller  as  aforesaid, 
for  the  said  plaintiff,  for  certain  reasonable  reward  to  be  therefore  paid  by  the 
said  plaintiff  to  the  said  defendant ;  and  although  the  said  defendant  then  and 
there  accepted  and  received  the  said  wheat  of  and  from  the  the  said  plaintiff, 
for  the  said  purpose  as  aforesaid,  yet  the  said  defendaiit,  not  regarding  his  duty  in 
that  behalf,  but  contriving  and  falsely  and  fraudulently  intending  to  injure  the  said 
plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  6lc.  (venue)  afore- 
said, wrongfully  and  injuriously  converted  and  disposed  of  a  great  part,  to  wit, 
[five  loads]  of  the  said  wheat,  of  great  value,  to  wit,  of  the  value  of  ;f —  to  his 
own  use,  and  also  then  and  there  falsely,  deceitfully,  wrongfully,  and  injuriously, 
mixed  with  the  residue  of  the  said  wheat  of  the  said  plaintiff,  divers  large  quan- 
tities of  other  wheat,  of  bad,  smutty,  and  inferior  quality  to  the  said  wheat  of 
the  said  plaintiff,  and  caused  and  procured  the  said  wheat,  so  mixed  as  aforesaid, 
to  be  ground  together,  by  moans  whereof  the  said  plaintiff  was  not  only  deprived 
and  defrauded  of  the  said  wheat  which  the  said  defendant  so  converted  and  dis* 
posed  of  to  his  own  use  as  aforesaid,  but  also  by  means  of  the  premises,  the  res- 
idue of  the  said  wheat  of  the  said  plaintiff  then  and  there  became  and  was  great- 
ly spoiled  and  lessened  in  value,  and  rendered  of  little  use  and  value  to  the  said 
plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid.     And  whereas  also,  heretofore,  to  Second 
wit,  on  the  day  and  year  aforesaid,  at,  &,c.  (venue)  the  said  plaintiff,  at  the  spe-  ^^""^* 
cial  instance  and  request  of  the  said  defendant,  caused  to  be  delivered  to  the 
said  defendant  a  certain  other  large  quantity,  to  wit,  [ten  loads]  of  other  wheat 
of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  ^ —  to  be  ground  by 
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A«AimT  iiio  siiiii  defendant  for  the  said  plaintiff.  Yet  the  said  defendant,  not 
osHKAAL.  hi8  duty  in  that  behalf*  but  contriving  and  falsely  and  fraudulently  inteodiag  to 
injure  and  damnify  the  said  plaintiff*  afterwards,  to  wit«  on  the  day  and  year 
aforesaid,  at,  d&c.  (venue)  wrongfully  and  injuriously  converted  and  disposed  of 
a  great  part,  to  wit,  [five  loads]  of  the  said  last-mentioned  wheat,  the  same  be- 
ing of  great  value,  to  wit,  of  the  value  of  i£ —  to  his  own  use,  and  also  then  and 
there  wrongfully  and  injuriously  caused  and  procured  te  be  mixed  with  the  resi- 
due of  the  said  last-mentioned  wheat,  divers  large  quantities  of  wheat  of  «o  in- 
ierior  quality  to  the  said  last-mentioned  wheat  of  the  said  plainti^  by  Bseaas 
whereof  the  said  plaintiff  was  not  only  deprived  and  defrauded  of  the  said  last- 
mentioned  wheat,  which  the  said  defendant  so  converted  and  disposed  of  to  his 
own  use  as  aforesaid,  but  also,  by  means  of  the  premises,  the  residue  of  the  said 
[  *673  ]  last-mentioned  wheat  of  the  said  plaintiff,  became  *and  was  greatly  spoiled  and 
lessened  in  value,  and  rendered  of  little  use  or  value  to  the  said  plaintiff,  to  wit, 
at,  &c.  {venue)  aforesaid.-— [Tlktrd  count  in  trover.] 

Afftinit  the       Por  that  whereas  the  said  plaintiff  heretofore,  and  before  and  at  the  time  of 

acceptor  01 E 

bill  ofn-      the  committing  of  the  grievances  hereinafter  mentioned,  was  lawfully 


canoSiiiic'  ^^  of  and  entitled  unto  a  certain  bill  of  exchange,  bearing  date,  dtc.  and  drawa 
smvnS^i^  by  one  £•  M.  upon  and  accepted  by  the  said  defendant,  and  whereby  the  said 
^iDitintiff  £.  M.  then  and  there  required  the  said  defendant,  three  months  after  the  date 
get  th«  bin  thereof,  to  pay  to  the  order  of  him  the  said  £•  M.  the  sum  of£ —  and  the  aaid 
aiKtunted.   fief^Q^Qnt  then  and  there  accepted  the  said  bill  of  exchange,  and  which  said 


bill  of  exchange  had  been  duly  indorsed  and  delivered  by  the  said  £.  M.  to 
the  said  plaintiff;  and  the  said  plaintiff,  by  reason  thereof,  became  and  was 
lawfully  entitled  to  receive  the  money  in  the  said  bill  of  exchange  speeifisd, 
when  the  same  should  become  due  and  payable,  according  to  the  tenor  and  rf> 
feet  thereof;  and  whereas  also,  afterwards,  and  after  the  said  bill  of  exchange 
was  so  accepted  by  the  said  defendant,  and  indorsed  to  the  said  plaintiff  as  afoe> 
said,  and  before  the  same  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  to  wit,  on,  d&c.  at,  &c.  (tenue)  aforesaid,  the  said  plaintiff  applied 
to  and  was  then  treating  and  about  to  agree  with  one  G.  H.  for  the  disoouutiBg 
of  the  same  bill  of  exchange  by  the  said  G.  H.  for  the  said  plaintiff;  and  there- 
upon, previous  to  the  agreement  for  discounting  the  said  bill  of  exchange  beiQg 
entered  into  and  finally  concluded,  the  said  plaintiff  sufiered  and  permitted  the 
said  6.  H.  to  take  the  said  bill  of  exchange,  in  oider  that  the  said  G.  H.  rai^ 
make  inquiries  of  and  concerning  the  same ;  and  the  said  plaintiff  further  saiiji, 
that  the  said  defendant,  whilst  the  said  G.  H.  so  had  the  sa:d  bill  of  exchange 
in  his  possession  and  custody  for  the  purpose  aforesaid,  to  wit,  on,  du:.  at,  ftc 
{venue)  aforesaid,  contriving  and  intending  to  injure  the  said  plaintiff,  and  to 
hinder  and  prevent  the  said  plaintiff  from  getting  the  said  bill  of  exchange  dis- 
counted, or  otherwise  transferrins;  the  same,  wrongfully  and  unjustly,  and  with- 
out any  reasonable  cause  whatever,  and  without  the  licence  or  consent,  and 
against  the  will  of  the  said  plaintiff,  defaced,  erased,  and  cancelled  his  said  ac- 
ceptance of  the  said  bill  of  exchange ;  by  means  whereof  the  said  bill  of  exchange 
became  and  was  of  much  less  value  than  it  otherwise  would  have  been  to  the 
[  *674  ]  said  plaintiff,  and  the  said  plaintiff  hath  ^thence  hitherto  been  wholly  unable  to 
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get  drscoun(ed/or  otherwise  to  traDsfer,  the  said  biH  of  exchange,  and  the  same    aoaivit 
hath  become  and  is  of  no  use  or  value  to  the  said  plaintiff,  and  the  said  plain-   oxhbral. 
tiff  hath  been  and  is,  by  means  of  the   premises,  otherwise  greatly  injured,  to 
wit,  at,  &c.  (vewue)  aforesaid. — And  whereas  also  heretofore,  to    wit,  on,  d&c.  gecond  ^ 
at,  d&c.  (vsnue)  the  said  plaintiff  was  lawfully  entitled  JLo  receive,  when  due,  count,  more 
the  payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  ^—  payable  by:  vir- 
tue of  a  certain  other  bill  of  exchange,  then  indorsed  to  the  said  plaintiff,  and 
accepted  by  the  said  defendant.     Yet  the  said  defendant,  contriving  to  injure 
the  said  plaintiff,  afterwards,  and  before  the  said  last-mentioned  bill  of  exchange 
became  due  and  payable,  and  whilst  the  said  plaintiff  was  entitled  to  the  said 
last-mentioned  bill  of  exchange,  to  wit,  on,  dtc.  at,  6lc,  (venue)  aforesaid, 
wrongfully  and  injuriously,  and  without  the  licence  or  consent  of  the  said  plain- 
tiff,  cancelled  and  erased   the  acceptance  by  the  said  defendant,  before  then 
made  on  the  said  ladt-meotioned  bill  of  exchange  ;  by  means  whereof  the  said 
plaintiff  hath  been  prevented  and  is  unable  to  negotiate  the  said  last-mentioned 
bill  of  exchange,  and  the  same  hath  become  and  is  of  little  or  no  value  to  the 
said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  a  count  in  trover  for  tiie 
biU.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  it  was  agreed  p^,  (akiiur 
between  the  said  plaintiff  and  the  said  defendant,  that  the  said  defendant  should  ^757  "f^ 

soliiiie,  be* 

lend  unto  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  of£ —  of  fore^fkuit 
lawful  money  of  Great  Britain,  to  be  returned  when  the  said  plaintiff  should  be  ^  cow™^°^ 
thereunto  requested  ;  and  that  a  certain  [cow  with  calf,  and  a  certain  yearling  ^^'^^^. 
calf,]  of  great  value,  to  wit,  of  the  value  of,  &c.  of  the  said  plaintiff,  should  be  ted  withtha 
a  security  to  the  said  'defendant  for  the  repayment  of  the  said  sum  of  money,  u  a  eecuri- 
wfaen  the  said  defendant  should  require  the  same,  but  that  the  said  [cow  with  ^^^^ 
calf,  and  the  said  yearling  calf,]  should  remain  in  the  possession  of  the  said  plai&tifrort 
plaintiff  until  such  default,  and  that  after  such  default  the  said  defendant  should  noy  on  a.  fn- 
have  power  and  authority  to  take  away  from  the  possession  of  the  said  plaintiff,  ^^"^  ^^' 
and  to  dispose  of  the  said  [cow  with  calf,  and  yearling  calf;]  and  the  said 
plaintiff  further  saith,  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c«  (venue)  the  said  defendant  lent  and  advanced  the  said  sum  of  £ —  to  the 
said  plaintiff,  on  the  terms  aforesaid  ;  and  that  afterwards,  to  wit,  on,  &c.  at,  &c. 
*{ven%te)  the  said  defendant  did  give  notice  to  the  said  plaintiff  to  repay  the  said  [  *675  1 

sum  of  £ —  on  or  before  the  — ^  day  of ,  &c. ;  yet  the  said  defendant, 

contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  before  the  said 
— -  day  of  ■,  &c.  the  time  so  appointed  by  the  said  defendant  for  the  re- 
payment of  the  said  sum  of  money,  to  wit,  on>  &c.  at,  &c.  (venue)  did  wrong- 
fully and  unjustly  take  and  drive  away  the  said  [yearling  calf,  and  cow  with  her 
calf,]  and  from  and  out  of  the  possession  of  the  said  plaintiff,  and  did  sell  and 
dispose  of  the  same  for  certain  small  sums  of  money,  and  converted  and  dis- 
posed thereof  to  his  own  use,  although  the  said  plaintiff,  afterwards,  and  before 

the  said         ■  day  of to  wit,  on,  &c.  at,  dcrC.  (venue)  aforesaid,  was  ready 

and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said  defend- 
ant the  said  sum  of  £ —  whereby  the  said  plaintiff  hath  been  and  is  greatly  ^^.^  ,^ 
injured,  to  wit,  at,  &c«  (venue)  aforesaid.— And  whereas  also,  at  the  time  of  count. 
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4aAxifsT     (||0  committing  the  grievances  hereinafter  next  mentioned,  it  had   Leen  agreed 

osucRAx,  between  the  said  plaimiif  and  defendant,  that  a  certain  [cow  w  ith  calf,  and  b 
certain  yearling  calf,]  should  stand  as  a  security  to  the  said  defendant  for  the 
payment  to  him  by  the  said  plaintiff  of  a  certain  sum  of  money,  to  wit,  the  simi 
of^ — when  he  the  §aid  defendant  should  require  payment  of  the  same,  to 
wit,  at,  d&c.  {venue)  aforesaid.  Yet  the  said  defendant,  contriving  and  intend- 
ing to  injure  the  said  plaintiff  in  this  behalf,  before  the  time  appointed  by  the 
said  defendant  for  the  payment  by  the  said  plaintiff  of  the  said  last*meQtioned 
sum  of  £ —  had  elapsed,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  sold  and 
disposed  of  the  said  [cow  with  calf,  and  the  said  yearling  calf,]  and  converted 
and  disposed  thereof  to  his  own  use,  whereby  the  said  plaintiff  bath  been  and  is 

Third  cooDi.  S^'^^tly  injured,  to  wit,  at,  ^c.  (venue)  aforesaid. — And  whereas  also  the  said 
plaintiff,  heretofore,  to  wit,  on,  &.c.  at,  &c.  {venue)  at  the  special  instance  and 
request  of  the  said  plaintiff,  caused  to  be  delivered  to  the  said  plaintiff  a  certain 
[cow,  d&c]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  or<£ — to  be 
by  the  said  defendant  kept  as  a  security  for  a  certain  sum  of  money,  to  nit, 
the  sum  of  <£ — of  like  lawful  moneys  to  be  paid  by  the  said  plaintiff  to  the  said 
defendant ;  and  although  the  said  defendant  then  and  there  received  the  said 
[cow,  6lc.]  for  the  purpose  aforesaid,  yet  the  said  defendant,  not  regarding  hii 
duty  in  that  behalf,  afterward.s  to  wit,  on,  &c.  at,  d^c.  {cenue)  without  the  h- 

[  *676  1  ^^^^^  ^^^  consent  of  the  said  plaintiff,  wrongfully  and  injuriously  ^did  sell  and 
dispose  of  the  said  [cow,  d&c]  whereby  they  were  wholly  lost  to  the  said  plain- 
tiff, to  wit,  at,  6lc.  {venue)  aforesaid. — [Fourth  count  in  trover.] 

Against  a  For  that  whereas  the  said  defendant,  before  and  at  the  several  and  respective 
f^ot^^  times  of  committing  the  several  grievances  in  this  and  tfie  next  count  meotion- 
P^^]y  ™^  ed,  was  one  of  the  meters  appointed  to  measure  and  superintend  the  delivery  of 
andnotren-  coals,  from  and  on  board  of  ships  laden  therewith,  in  the  pool  or  River  Thames, 
aoBoant  of  ^  ^^  ^^  ?^^  ^^  London,  and  as  such  meter  had  been  and  was,  before  the  com- 
co«a«deli.  mitting  of  the  grievances  hereinaOer  next  mentioned,  to  wit,  on,  dtc.  at,  &c. 
where^       {venue)  duly  stationed  in  and  on  board  of  a  certain  ship  or  vessel  called  the 

paid  for        >  then  being  in  the  said  pool  or  River  Thames,  duly  to  measure  and  sa- 

hU^JSc^^.  P«"ntend  the  delivery  of  a  certain  cargo  of  coals,  then  being  in  and  on  board  of 
the  said  ship  or  vessel,  to  the  respective  buyers  thereof,  and  it  thereupon  then 
became  and  was  the  duty  of  ihe  said  defendant  as  such  meter  as  aforesaid,  just- 
ly, truly,  and  without  fraud,  to  measure  and  superintend  the  delivery  of  the  said 
cargo  to  the  respective  buyers  thereof,  and  to  make  just  and  true  returns  thereof, 
and  of  the  several  quantities  from  time  to  time  delivered  to  them,  in  order  that 
they  might  thereafter  be  duly  debited  and  be  charged  for  the  same,  and  the  duty 
thereon  due  and  payable.  And  whereas  the  said  plaintiff  heretofore,  to  wit,  on, 
&c.  aforesaid,  at,  &c,  (venue)  aforesaid,  bargained  for  and  bought  a  certain 
part,  to  wit,  one  fourth  part  of  the  said  cai^o  of  coals  to  be  thereafter  deliver- 
ed to  him  the  said  plaintiff  from  and  out  of  the  said  ship  or  vessel,  and  a  certain 
quantity  of  coals  was  thereupon,  afterwords,  to  wit,  on,  &c.  aforesaid,  measured 
and  delivered  from  and  out  of  the  said  ship  or  vessel,  and  her  aforesaid  cargo, 
as  and  for  a  part  of  the  said  cargo  so  by  him  bargained  for  and  bought  as  albrc- 
said  by  and  under  the  ractagc,  measurement,  and  superintondance  of  the  said 
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defendant  as  such  meter  as  aforesaid^  to  wit,  at,  &c.  (venue)  aforesaid.  Yet  aoaiAst 
the  said  defendant,  not  regarding  his  duty  as  such  meter  as  aforesaid,  but  con*  acirsRAL. 
triving,  and  wrongfully  intending  to  injure  the  said  plaintifl*,  did  not  justly, 
truly,  and  without  fraud*  measure  and  superintend  the  delivery  of  the  said 
coals,  which  were  so  measured  and  delivered  unto  the  said  plaintifl*  as  afore- 
said, nor  make  a  just  and  true  return  of  the  last-mentioned  cargo  or  quan- 
tity thereof,  according  to  his  aforesaid  duty  in  that  behalf,  but  omitted 
and  neglected  so  to  do,  and  therein  failed  and  made  default,  and  on  the 
contrary  ^thereof,  the  said  defendant  as  such  meter  as  aforesaid,  afterwards,  [  ^677  '} 
to  wit,  on,  d6C.  afocesaid,  at,  &c.  (venue)  aforesaid,  did  falsely  and  fraudulently 
measure  and  deliver  the  said  last-mentioned  coals,  and  suffer  and  permit  the 
same  to  be  measured  and  delivered  unto  the  said  plaintiff  from  and  out  of  the 
said  ship  or  vessel,  and  her  aforesaid  cargo,  as  and  for,  and  as  then  and  there 
being,  divers,  to  wit,  12  chaldrons  and  one  vat  of  such  parcel  of  the  said  coals 
so  bargained  for  and  bought  by  him  the  said  plaintiff  as  aforesaid,  and  did 
afterwards,  to  wit,  on,  &c.  aforesaid,  as  such  meter  as  aforesaid,  falsely  and 
fraudulently  return  the  said  coals  which  were  so  measured  and  delivered  to  the 
said  plaintiff  as  aforesaid,  as  then  and  there  being  12  chaldrons  and  one  vat  of 
coals,  in  order  that  the  said  plaintiff,  as  such  buyer  thereof  as  aforesaid,  might  be 
debited  for  the  same,  and  be  charged  with,  and  become  liable  to  pay  duty  there- 
on accordingly ;  whereas  in  truth  and  in  fact  the  said  coals  so  measured  and  de- 
livered to  the  said  plaintiff  as  aforesaid,  as  and  for  12  chaldrons  and  one  vat  of 
coals  as  aforesaid,  were  not  nor  did  contain  12  chaldrons  and  one  vat  of  coals, 
but  only  a  much  less  quantity,  to  wit,  420  bushels  of  coals,  to  wit,  at,  &c.  afore- 
said, whereby,  and  by  reason  of  which  said  several  premises,  he  the  said  plain- 
tiff was  hindered  and  prevented  from  receiving,  and  lost  and  was  deprived  of 
the  diflbrence  in  the  quantity  between  the  said  coals  so  measured  and  delivered 
to  him  as  aforesaid,  and  12  chaldrons  and  one  vat  of  the  said  coals,  so  by  him 
bought  as  aforesaid,  being  divers,  to  wit,  21  bushels  of  coals,  and  was  after- 
wards debited,  and  forced  and  obliged  to,  and  did  pay  for  the  said  coals  so  to 
him  measured  and  delivered  as  aforesaid,  as  being  12  chaldrons  and  one  vat 
of  the  said  coals  so  by  him  bought  as  aforesaid,  together  with  the  duty  thereon 
accordingly,  and  was  thereby  obliged  to,  and  did  lay  out  and  pay  divers  large 
sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £ —  more  than  was  justly  due  and  payable  from  him,  for  and 
in  respect  of  the  said  coals  so  delivered  to  him  as  aforesaid,  and  the  duty  there- 
on accordingly,  to  wit,  at,  &c.  {venue). — [Second  count  nearly  similar  to  the  fore" 
goings  stating  that  the  defendant  took  upon  himself  as  stich  meter  as  aforesaid^ 
the  measurement  of  the  coals^  yet  took  so  little  and  such  bad  care  in  the  metage, 
that  the  plaintiff  paid  for  more  coals  than  tcere  delivered  as  before, — Third  and 
fourth  counts  nearly  the  same  as  the  second*] — And  whereas  also,  before  the  Fifth  count. 
committing  of  the  grievances  hereaAer  next  mentioned,  *the  said  plaintiff  r  »678  1 
had  purchased  a  certain  other  quantity  of  coals,  parcel  of  the  cargo  of  a  certain 
other  ship  or  vessel  called,  d&c.  at  the  time  of  the  committing  of  the  grievances 
hereafter  next  niontioned,  lying  in  that  part  of  the  river  Thames  called  the 
pool.  And  whereas  also,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances bcreioafter  next  mentioned,  the  said  defendant  was  one  of  the  laboring 
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AGAINST     eoal  roetera  before  then  appointed  to  measure  coalst  deliverad  in  ibe  pool 
oBVBjiAL.    aforesaid)  and  as  such  meter  bad  been  and  was  then  stationed  and  employed  to 
measure  the  said  last-mentioned  coals  from  and  on  board  the  said  last-meotioo- 
ed  ship,  to  him  the  said  plaintiff  in  that  behalf,  for  certain  metage  and  rewwd 
in  that  behalf  due  and  payable*  and  the  said  defendant  had,  before  and  at  tbe 
time  of  committing  of  the  said  grievance  hereafter  next  mentioned,  undettakeo 
the  admeasurement  of  the  said  last-mentioned  coals,  yet  the  said  defeodnnt  not 
regarding  his  duty  in  that  behalf,  heretofore,  to  wit,  on,  &c.  at,  &c.  (veooe) 
aforesaid,  so  negligently,  inattentively,  and  improperly  conducted  himself,  in 
and  about  the  measuring  of  the  said  coals,  so  purchased  by  the  said  i^ointiff 
as  last  aforesaid,  from  and  out  of  the  said  last-mentioned  ship  to  the  said  plain- 
tiff, that  by  and  through  the  negligent,  inattentive,  and  improper  conduct  of  the 
said  defendant  as  such  meter  as  last  aforesaid,  in  that  bdialf,  tbe  said  quaotky 
of  coals  so  purchased  by  him  the  said  plaintiff  as  last  aforesaid,  was  not  mea- 
sured from  and  out  of  the  said   last-mentioned  ship  or  vessel,  to  him  the  said 
plaintiff,  but  on  the  contrary  thereof,  afterwards,  to  wit,  on,  &c.  aforesaid,  by 
means  of  the  said  improper  conduct  of  the  said  defendant,  a  much  less  quantity 
of  coals  than  the  said  quantity  so  purchased  by  the  said  plaintiff  as  last  aibr^ 
said,  was  delivered  to  him  the  said  plaintiff  from  the  said  lastrmentioned  ship, 
as  being  the  said  quantity  of  coals  so  purchased  by  him  the  said  f^intiff  as  last 
aforesaid,  and  as  having  been  justly  measured  from  the  said  last-mentioned  ship 
to  him  the  said  plaintiff,  by  means  of  which  said  improper  conduct  of  the  said 
defendant  in  that  behalf,  the  said  phiintiff  lost  and  was  deprived  of  tlie  full  and 
just  quantity  of  coals  so  by  him  purchased  as  last  aforesdd,  and  was  called 
upon  for,  and  forced  and  obliged  to  pay  for  a  greater  quantity  of  coals  thaa 
was  in  fact  delivered  to  him,  under  his  said  last-mentioned  purchase,  to  wit,  at, 
dLc.  {ventu)  aforesaid. — [iSixi^  coicfi<  m  tnn>€r  gensrotfy.] 

piaimlips^        For  that  whereas  the  said  defendant,  before  the  committing  of  the  grievan* 
mare,  taken    COS  hereinaAcr  mentioned,  to  wit,  at,  &c.  (temu)  took  and  distrained  a  cer> 
sllmfmto      tain  [mare]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  JB^^  as 
faraHyvd.'"    doing  damage  to  the  said  defendant,  and  then  impounded  the  said  [mare]  as 
whereby  the  such  distress  for  such  damage,  in  a  certain  private  pound,  that  is  to  say,  in  a 
fioredaod      Certain  farm  and  premises,  with  the  appurtenances,  of  the  said  defendant,  sit- 
r  *679  1   "^^^  ^^^  ^being  at,  &c.  to  wit,  at,  d&c.  {venue)  aforesaid,  and  thereupon  it  then 
and  there  became  and  was  the  duty  of  the  said  defendant  to  take  due  and  pro- 
per care  of  the  aforesaid  [mare,]  whilst  the  same  was  so  impounded  by  him 
in  such  pound  as  aforesaid ;  nevertheless  the  said  defendant,  not  regarding  bis 
duty  in  that  behalf,  but  contriving,  and  falsely  and  fraudulently  intending  to 
injure  and  damnify  the  said  plaintiff,  whilst  the  said  [mare]  was  so  impounded 
as  aforesaid,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  so  carelessly  and  neg- 
ligently behaved  and  conducted  himself,  that  the  said  [mare]  then  and  there 
became  and  was  greatly  gored,  torn,  and  lacerated,  in  so  much  that  tho  said 
[mare]  afterwards,  to  wit,  on  the  day  and  year  aforsaid,  died,  and  was  wholly 
Second         lost  to  the  said  plaintiff,  to  wit,  at,  dLC.  {venue)  aforesaid*     And  whereas  also 
count.  afterwards,  to  wit,  on  the  day  aud  year  aforesaid,  at,  6lc.  {venue)  aforesaid, 

the  said  defendant  had  tho  care  and  custody  of  a  certain  [mare]  of  the  said 
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pkuntiflft  of  great  value,  to  wit^  of  the  yalue  of  £ —  yet  the  said  defendant,  not  aoaimbt 
regarding  bid  duty  in  that  behalf,  then  and  there  so  negligently,  carelessly,  and  aBAciiAL. 
improperly  behaved  and  conducted  himself  in  the  taking  care  of  the  said  last* 
mentioned  [mare,]  that  by  reason  of  the  carelessness  and  improper  conduct  of 
the  said  defendant  in  that  behalf,  the  said  [mare]  then  and  there  became  and 
was  greatly  hurt  and  wounded,  and  by  means  thereof  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  died,  to  wit,  at,  &c.  {venue)  aforesaid. — [Third  count 
in  tfwer*'] 


DECEIT. 

[Chnmeneement  a$  ante,  596.]— For  that  whereas  the  said  plaintiff  heretofore,  wamm^of 
to  wit,  on,  &C.  at,  &c.  {vmiu)  at  *the  special  instance  and*  request  of  the  said  ^  ^°^^)' 
defendant,  bargained  with  the  said  defendaat  to  buy  of  the  said  defendant  a  ^  ^ 

certain  [horse,]  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of 
£ — ,  and  the  said  defendant  by  then  and  there  falsely  and  fraudul^itly  war- 
ranting the  said  [horse]  to  be  [sound  and  quiet  in  harness,]  then  and  there 
8old(e),  the  said  [horse]  to  the  said  plaintiff,  for  the  said  sum  of  £ —  which 
was  then  and  there  paid  by  the  said  plaintiff  to  the  said  defendant ;  whereas, 
in  truth  and  in  fact,  the  said  [horse]  was,  at  the  time  of  the  said  warranty  and 
sale  thereof,  [unsound,  unsteady,  restive,  and  ungovernable  in  harness,]  and 
hath  from  thence  hitherto  so  remained  and  continued.  And  the  said  plain- 
tiff in  flbt  saitb,  that  the  said  defendant,  by  means  of  the  premises,  on  the  day 
and  year  aforesaid,  at,  di&c*  {venue)  aforesaid,  fiilsely  and  fraudulently  deceiv- 
ed the  said  plaintiff  on  the  sale  of  the  said  [horse]  as  aforesaid,  and  thereby 
the  said  [horse]  afterwards,  to  wit,  *on  the  day  and  year  aforesaid,  not  only  [  ^681  ] 
became  of  no  use  or  value  to  the  said  plaintiff,  bat  also  then  and  there  greatly 
kicked,  hurt,  injured,  and  spoiled  a  certain  other  horse  of  the  said  plaintiff,  of 
great  value,  to  wit,  of  the  value  o€'£ —  and  thereby  also  the  said  plaintiff  was 
then  and  there  put  to  great  expense  of  his  monies,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  iS  —  in  and  about  the  feeding  and  tak- 
ing care  of  and  selling  and  disposing  of  the  said  [horse,]  to  wit,  at,  &c.  (««• 
nue)  aforesaid. 

{d)  As  to  what  constitutes  a  good  cause  of  ac-  quo.    Therefore,  if  the  vendor  have  derived  any 

t  ion  ibr  deceit,  see  S  Chit.  Com.  Law,  906.— Chitp  benefit  from  the  contract,  he  should  sue  for  the 

ty,iun.  on  Contracts,  223.    2  Stark.  661.    As  to  deceit,  and,  in  such  case,  he  cannot,  in  an  aetion 

warraniics  in  funeral,  ante,  279,  n.    If  there  was  for  the  price  of  the  thins  sold,  &c.  resist  the  ac- 

no  warranty,  but  only  a  false  representation,  not  tion  on  account  of  the  traud,  see  ante,  276.    See 

connected  with  the  contract,  the  declaration  should  the  use  of  declaring  in  case,  S  East,  62 ;  and  the 

be  in  case  ior  the  deceit.  4  Campb.  22.— 12  East,  precedents  in  9  WUs.  40  to  43.-2  East,  446.— 

1 1.    Tho  general  rule  is,  that  whatever  a  seller  S  Wentw.  Index.  28, 29,  SO.— 2 Rich.  C.  P.  166.— 

rtpre99nU  at  a  sale  is  a  wairanly.    If  a  person,  at  12  East,  692. — ^Morg.  256,  267.^ — ^Pl.  A.  240. — 1 

the  lime  of  his  seliiflK  a  horse  say, "I  never  war-  Rol.  Ab.  91,1.  10.  pi.  8. — 2  Marsh.  217. — Post, 

rant,  but  he  Is  souncT  as  &r  as  I  know,"  this  is  a  631,  &c.  of  declarations  for  deceit  en  tlie  sale  of 

qualified  warranty,  and  may  be  sutfd  on  in  aseump-  goods,  Jtc.  and  ante,  279  to  287,  in  noUa,    In  this 

sit,  showing  that  defendant  knew  of  the  unsound-  action  upon  an  express  warranty,  the  tcienter  need 

ness,  4  C.  &  P.  46.    In  some  cases,  though  there  not  be  alleged,  nor,  if  stated,  need  it  be  proved,  2 

bo  a  warranty  and  stipulation  that  the  vendor  will  East,  446.    It  seems  an  indictment  will  lie  against 

take  back  tho  article,  yet  the  vendee  may  sue  for  two  or  more  persons  for  conspiracy  to  cheat  and 

the  deceit,  2  Stark.  162     Some  deceit,  for  tho  pur-  defraud  a  man  by  seilinghim  an  unsound  horse,  1 

pose*of  putting  the  plaintifi'oflr  his  guard,  must  be  Stark.  402. — 2  B.  &  A.  n)4. 

roved,  unlo8«  there  was  a  warranty,  1  Stark.  76.—       (e)  It  is  proper  to  say  toarranUxmndo  vendidUt 

Campb.  156.    A  vendor  must  eitner  be  silent  or  in  order  that  it  may  appear  that  tiie  warranty  was 

speak  tne  truth,  2  Stark.  666.   A  vendor  may  repu-  at  the  time  of  the  sale,  Com.  Dig.  Action  on  the 

diate  a  contract  on  the  ground  of  fraud,  but  to  en*  Cue  for  Deceit,  F.  2.    See  alio  12  East,  692. 
title  him  so  to  do  the  vendes  must  bo  put  in  ttfUu 
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^^^^  And  whereas  alao  the  said  plaintitr  heretofore,  to  wit,  on  the  day  and   year 

DBCKIT. 

^  .  afore jaid,  at,  6lc.  (venue)  aforesaid,  bargained  with  the  said  de(eodaot  to 
couiit(/).  buy  of  the  said  defendant  a  certain  other  [home,]  and  the  said  defendant,  by 
then  and  there  falsely  warranting  the  said  last-mentioned  [horse]  to  be  sound, 
falsely  and  fraudulently  induced  the  said  plaintiff  then  and  there  to  buy,  and  the 
said  plaintiff  did  then  and  there  buy  of  the  said  defendant,  the  said  last-menlioD- 
ed  [horse,]  for  a  certain  other  large  sum  of  money,  to  wit,  the  sum  of  £ —  of 
like  lawful  money,  whereas  in  truth  and  in  fact  the  said  last-mentioned  [horse.] 
at  the  time  of  the  said  last-mentioned  warranty  and  sale,  was  not  sound,  but 
then  was,  and  thence  hitherto  hath  been,  and  still  is,  unsound,  and  of  no  use  or 
value  to  the  said  plaintiff,  to  wit,  at,  dtc.  {venue)  aforesaid.  And  so  the  said 
plaintifi*  saith,  that  the  said  defendant  felsely  and  fraudulently  deceived  the  said 
plaintiff  on  the  sale  of  the  said  last-mentioned  horse  as  aforesaid,  to  wit,  at,  d&c 
{v$mte)  aforesaid. — [Conclude  as  ante^  596.] 


For  deceit         For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  d^c.  at,  dec  {venue) 
ontheexl^    at  the  special  instance  and  request  of  the  said  defendant,  bargained  with  the  said 
change  of  a    defendant  to  exchange  with  the  said  defendant  a  certain  [horse]  of  the  said 
defendant  for  a  certain  [horse]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  £ —  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  ^-^  to  be 
therefore  paid  and  delivered  by  the  said  plaintiff  to  the  said  defendant,  together 
with  the  said  [horse]  of  the  said  plaintiff,  in  exchange  for  the  said  [horse]  of 
the  said  defendant,  and  the  said  defendant,  by  then  and  there  warranBng  the 
I  *682  ]  *Ri^  [horse]  of  the  said  defendant  to  be  sound,  then  and  there  ^falsely  and 
fraudulently  sold  and  exchanged  the  same  [horse]  with  the  said  plaintiff  for 
the  said  [horse]  of  the  said  defendant,  and  for  the  said  sum  of  money,  to  be 
paid  and  delivered  by  the  said  plaintiff  to  the  said  defendant,  together  with  the 
said  [horse]  of  the  said  plaintiff  as  aforesaid ;  and  the  said  plaintiff,  confiding 
in  the  said  warranty,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  d&c. 
{venue)  aforesaid,  delivered  his  said  [horse]  to  the  said  defendant,  in  exchange 
for  the  said  [horse]  of  the  said  defendant ;  whereas  in  troth  an^  in  fact,  at  the 
time  of  the  making  of  the  said  false  warranty  as  aforesaid,  and  of  the  said  ex- 
change as  aforesaid,  tho  said  [horse]  of  the  said  defendant  was  not  sound,  but, 
on  the  contrary  thereof,  then  was,  and  still  is,  unsound,  und  hath  become  and 
is  of  no  use  or  value  to  the  said  plaintiff;  and  also,  by  means  of  the  premises, 
the  said  plaintiff  hath  lost  and  been  deprived  of  the  use  of  his  said  [horse,]  to 
wit,  at,  6lc.  {venue)  aforesaid  ;  and  so  the  said  plaintiff  saith,  that  the  said  de- 
fendant, on  the  said  sale  and  exchange,  falsely  and  fraudulently  deceived  and 
Second         defrauded  the  said  plaintiff  as  aforesaid,  to  wit,  at,  dLc.  {venue)  aforesaid. — And 
^^""''  whereas  also,  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 

nf,  &c.  {venue)  aforesaid,  at  the  like  special  instance  and  request  of  the  said 
defendant,  bargained  with  the  said  defendant  to  exchange  with  the  said  defend- 
ant a  certain  [gelding]  of  tho  said  plaintiff,  and  a  certain  sum  of  money,  to  wit, 
the  sum  of  £ —  for  a  certain  [gelding]  of  the  said  defendant ;  and  the  said  de- 
fendant then  and  there,  well  knowing  the  said  last-mentioned  [gelding]  of  the 

(/)  See  form,  2  Rich.  C.  P.  1S5. 
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said  defendant  to  be  unsound,  then  and  there,  by  falsely  and  fraudulently  war- 
ranting his  said  last-mentioned  [gelding]  to  be  sound,  exchanged  the  same  with 
the  said  plaintiflf  for  his  said  [gelding,]  and  for  the  said  last-mentioned  sum  of 
money  ;  whereas  in  truth  and  in  fact  the  said  last-mentioned  [gelding]  of  the  said 
defendant,  at  (he  time  of  the  said  exchange  thereof,  was  unsound,  and  hath  be- 
come and  is  of  no  use  or  ?alue  to  the  said  plaintiff,  to  wit,  at,  &C..  {venue) 
aforesaid  ;  and  the  said  plaintiff  saith,  that  the  said  defendant,  on  the  day  and 
year  aforesaid,  falsely  and  fraudulently  deceived  the  said  plaintiff,  on  the  said 
last-mentioned  exchange,  to  wit,  at,  dtc.  (venue)  aforesaid. — [Third  count  in 
trover.] 

For  that  whereas  the  said  plaintiffs,  heretofore,  to  wit,  on,  &,c.  at,  6i^c,  (te-  ^^  ^*^7^^ 
nue)  at  the  special  instance  and  request  of  *the  said  defendants,  bargained  with  a  cable  to 
the  said  defendants,  to  buy  of  them  the  said  defendants  a  certain  cable,  at  and  sound  and 
for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of,  dtc.  of  lawful  money  of  ^2l  where- 
Great  Britain ;  and  the  said  defendants  then  and  there,  by  falsely  and  fraudulently  ^  ||  ^^ 
warranting  the  said  cable  to  be  a  new  British-made  cable,  then  and  there  sold  the  oia  rotten 
said  cable  to  the  said  plaintiffs,  for  the  said  sum  of  ;^ —  then  and  there  paid  by  ^ancable'* 
the  said  plaintiffs  to  the  said  defendants  for  the  same ;  whereas  in  truth  and  in  ^J|^2^g„,. 
fact  the  said  cable,  at  the  time  of  the  said  warranty  and  sale,  was  not  a  new  tained  spe> 
British-made  cable,  but  was  then  and  there  a  cable  made  of  the  materials  of  an  r  ^$331' 
old  rotten  unlaid  Russian  cable,  and  of  half  clean  hemp,  and  other  toppings,  and 
hemp  from  which  the  staple  part  thereof  had  been  taken  away  by  the  man- 
ufacturer, contrary  to  the  Statute  in  such  case  made  and  provided.     And  the 
said  plaintiffs  in  fact  say,  that  the  said  defendants,  by  means  of  the  premises,  on 
the  day  and  year  aforesaid,  at,  &c.  aforesaid,  falsely  and  fraudulently  deceiv- 
ed them  the  said  plaintifis  on  the  sale  of  the  said  cable  as  aforesaid.     By  means 
whereof  the  said  plaintiffs,  confiding  in  the  said  warranty,  used  and  employed 
the  said  first-meutioned  cable  as  a  cable  in  and  for  a  certain  ship  or  vessel  of 
the  said  plaintiffs  called  the  Shakspeare ;  and  aAerwards,  to  wit,  on,  &g.  whilst 
the  said  ship  or  vessel  was  anchored  by  the  said  last-mentioned  cable,  in  a 
certain  place  called  Yarmouth  Roads,  the  said  last-jnentioned  cable,  from  its  being 
so  made  as  aforesaid,  then  and  there  broke,  and  the  said  ship  or  vessel  was 
in  imminent  peril  of  being  wrecked,  and  the  lives  of  the  crew  thereof  were  great- 
ly endangered  ;  and  also  thereby  the  said  plaintifis  were  forced  and  obliged  to, 
and  necessarily  did,  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum 
of  £ — ,  of  like  lawful  money,  in  and  about  purchasing  and  getting  on  board  the 
said  ship  or  vessel,  a  rertaii)  pother  cable  for  the  said  ship  or  vessel,  in  the  place 
of  the  said  first-mentioned  cable,  and  also  thereby  the  said  ship  or  vessel  was  great- 
ly delayed  in  a  certain  voyage  in  which  she  was  then  engaged,  and  the  said  plain- 
tifis lost  and  were  deprived  of  divers  large  profits  and  gain,  which  they  other- 
wise would  have  made  from  the  earnings  of  the  said  ship  or  vessel,  to  wit,  at,  6lc. 
aforesaid* — And  whereas  also,  the  said  plaintiffs,  heretofore,  to  wit,  on,  &c.  at, 
d£.c.  (venue), —  [Second  count  like  ike  firsts  atativs  the  cable  to  be  tneule  of  old^  Second 
6ac^  and  improper  malerialSf  and  that  thereby  defendants  deceived  plaintiffs : 
and  that  whilst  said  ''^last-mentioned  ship  or  vessel  toas  using  the  cable ^  it  broke^  r^*684  1 
^c.  as  in  first  count.] — And  whereas  also,  the  said  plaintiffs,  "liuretofore,  to  wit,  Third  coant. 
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on  the  said,  &c.  at,  &c.  (venne)  aforesaid,  bargained  with  the  said  deiendantSy 
to  buy  of  them  the  said  defendants  a  certain  other  cable,  and  the  said  defend- 
ants, by  then  and  there  falsely  warranting  the  said  last-mentioned  cable  to  be  a 
new  Briiiik'tneide  cable,  falsely  and  fraudulently  induced  the  said  plainlifls  then 
and  there  to  buy,  and  the  said  plaintiffs  did  then  and  there  buy  of  the  said  de- 
fendants, the  said  last-mentioned  cable,  at  and  for  a  certain  other  sum  of  mo- 
ney, to  wit,  the  sum  of  «£ —  of  like  lawful  money,  whereas  in  truth  and  in  fact, 
the  said  last-mentioned  cable,  at  the  time  of  the  said  last-mentioned  warranlj 
and  sale,  was  not  a  new  BW/a^made  cable,  but  had  been,  and  then  and  th^e 
was  made  of  old,  bad,  and  improper  materials,  contrary  to  the  Slaiule  in  mttk 
case  made  and  provided^  to  wit,  at,  &c.  {venue)  aforesaid  ;  and  the  said  plain- 
tifli,  in  fact  say,  that  the  said  defendants  falsely  and  fraudulently  deceived  tbeoi 
the  said  plaint ifls  on  the  sale  of  the  said  last-mentioned  cable  as  afuresaid,  to 
wit,  at,  &c.  aforesaid. — [Fourth  count  same  as  thirds  omitting  the  word  British, 
and  the  words  **  contrary  to  the  form  of  the  Statute  in  such  case  made  and  pn>- 

FiiVh count.  Tided."] — And  whereas  also,  heretofore,  to  wit,  on  the  said,  6lc.  at,  &c.  {remue) 
aforesaid,  the  said  defendants  were  possessed  of  a  certain  other  cable,  and  wtM 
knowing  that  the  said  last-mentioned  cable  was  made  of  old,  bad,  and  improper 
materials,  did,  nevertheless,  falsely,  fraudulently,  and  deceitfully  represent  the 
said  last-mentioned  cablo  to  be  a  new  British-made  cable,  and  did  then  and 
there,  by  means  of  such  false,  fraudulent,  and  deceitful  representation,  induce 
the  said  plaintiffs  to  buy  the  said  last- mentioned  cable,  of  and  from  the  said  de- 
fendants, at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  <£ —  of  like  lav- 
fnl  money,  whereas  in  truth  and  in  fact,  at  the  time  of  the  said  representation 
and  sale,  the  said  last-mentioned  cable  was  not  a  new  British^made  cable,  but 
on  the  contrary  thereof,  was  then  and  there  made  of  old,  bad,  and  improper 
materials  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid  ;  by  means  whereof  the 
said  plaintiffs,  confiding  in  the  said  representation^  used  and  employed  the  said 
last-mentioned  cable  as  a  cable  in  and  for  a  certain  other  ship  or  vessel  of  the 
said  plaintiffs,  and  afterwards,  to  wit,  on  the  said,  6lc.  while  the  said  last-men- 
tioned ship  or  vessel  was  anchored  by  the  said  last-mentioned  cable,  in  Yar- 

[  *685  ]  mouth  Roads  aforesaid  *the  said  last-mentioned  cable,  from  its  being  so  made 
as  aforesaid  then  and  there  broke,  and  the  said  last-mentioned  ship  or  vessel 
was  in  imminent  peril  of  being  wrecked,  and  the  lives  of  the  crew  thereof, 
greatly  endangered,  and  also  thereby  the  said  plaintiffs  were  forced  and  obliged 
to,  and  necessarily  did,  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the 
sum  oi£ —  of  like  lawful  money,  in  and  about  purchasing  and  getting  on  board 
the  said  last-mentioned  ship  or  vessel  a  certain  other  cable,  in  the  place  of  the 
first-mentioned  cable,  and  also  thereby  the  said  last-mentioned  ship  or  vessel 
was  greatly  dolayed  in  a  certain  voyage  in  which  she  was  then  engaged,  and 
the  said  plaintiffs  lost  and  were  deprived  of  divers  large  profits  and  gains,  which 
they  otherwise  would  have  made,  from  the  earnings  of  the  said  last-mentioned 
ship  or  vessel,  to  wit,  at,  6lc.  (venue)  aforesaid. — And  whereas  also,  heretofore, 

Sixth  count,  to  wit,  on  the  said,  &c. — [Sixth  count  nearly  similar  to  the  fifths  omitting  the 
words  British- made,  and  stating  that^  **  whilst  the  said  ship  was  using  the  said 
last-mentioned  cable,  instead  of  being  anchored."] — And  whereas  also  the  said 
plaintiff,  heretofore,  to  wit,  on  the  said,  d^c.  aforesaid,  at,  &c.  (venue)  aforesaid. 
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bargained  with  the  said  defendants  to  buy  of  the  said  defendants  a  certain  other  '^" 
cabJe,  as  and  for  a  cable  fit  to  be  used  for  a  ship  or  vessel,  ani  made  of  good 
and  lawful  malerialsy  and  the  said  defendants  then  and  there,  well  knowing  the 
said  last- mentioned  cable  to  be  unfit  to  be  used  for  a  ship  or  vessel,  and  to  be 
fnade  of  bad  and  unlawful  maieriaU^  then  and  there  fraudulently  and  deceitful- 
ly s<jld  the  said  last-mentioned  cable  as  and  for  a  cable  tit  to  be  used  for  a  ship 
or  vessel,  and  made  of  good  and  lawful  maierial8f  at  and  for  u  certain  other 
sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money  ;  whereas  in  truth 
and  in  fact  the  said  last^mentioned  cable,  at  the  time  of  the  said  sale  thereof 
was  unfit  to  be  used  for  a  ship  or  vessel,  and  was  then  and  there  made  of  bad 
and  unlatpful  materials,  whereby  the  said  last-mentioned  cable  became  and  was 
of  no  use  or  value  to  the  said  plaintiflfs,  to  wit,  at,  &.c.  (venue)  aforesaid.— 
[^Eighth  count  similar  to  the  seventh^  omitting  the  words  in  italics*] 

For  that  whereas,  before  the  committing  of  the  grievance  by  the  said  defend-  For  deceit- 
ant  hereafter  next  mentioned,  to  wit,  *on,  &c.  at,  &.c.  (venue)  the  said  plaintiff,  at  a^sm&Uer  ^ 
the  special  instance  and  request  of  the  said  defendant,  bargained   for,  and  Joabf^arf 
agreed  to  buy  of  the  said  defendant,  and  the  said  defendant  then  and  there  pretend- 
sold  to  the  said  plaintiff,  a  large  quantity,  to  wit,  [two  chaldrons  and  a  half  of  r  *586  1 
coals,  wharf  measure,]  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  at 
and   afler  the  rate  or  price  of  £ —  of  lawful  money  of  Great  Britain,  for 
each  and  every  chaldron  thereof;  and  the  said  defendant  af\erwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  fraudulently  and  deceit- 
fully contriving,  and  craftily  and  subtly  intending  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  did  fraudulently  and  deceitfully  deliver  to  the  said 
plaintiff  a  certain  quantity  of  coals,  as  and  for  the  said  quantity  of  coals  so  bar- 
gained for  and  sold  to  the  said  plaintiff  a^  aforesaid,  whereas  in  truth  and  in 
fact  the  said  coals  so  delivered  to  the  said  plaintiff  by  the  said  defendant  as 
/iforesaid,  at   the   time  of  the  delivery    thereof  as    aforesaid,  were  different 
in  the  full  quantity  which  they  ought  to  have  contained,  and  wanted  of  the  said 
quantity  which  they  ought  to  have  contained,  divers,  to  wit,  twenty   bushels  of 
coals,  as  the  said  defendant  then  and  there  well  knew  ;  and  so  the  said  plain- 
tiff saith,  that  the  said  defendant  falsely  and  fraudulently  deceived  and  defraud- 
ed the  said  plaintiff  in  the  said  sale,  and  thereby  he  the  said  plaintiff  lost,  and 
was  deprived  of  all  the  benefit  and  advantage  which  he  might  and- would  other- 
wise have  derived  and  acquired  from  the  said  sale,  and  hath  been,  and  and  is, 
by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  to  wit,  at, 
&c.  (venue)  aforesaid. — And  whereas  also,  the  said  plaintiff  af\erwards,  to  wit,  Second 

.  .  .       .       count. 

on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  at  the  like  special  in- 
stance and  request  of  the  said  defendant,  bargained  with  the  said  defendant 
to  buy  of  the  said  defendant,  a  certain  other  large  quantity  of  coals,  [as  and 
for  thirty  sacks  of  coals,]  at  and  for  a  reasonable  price  to  be  therefore  paid  for 
the  same  ;  and  the  said  defendant  then  and  there,  well  knowing  the  said  last- 
mentioned  quantity  of  coals  to  be  a  less  quantity  of  coals  than  [thirty  sacks  of 
coals]  so  agreed  to  be  bought  by  the  said  plaintiff  as  last  aforesaid,  to  wit,  that 

{f()  As  to  these  counts,  sec  3  Stark.  23. 
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vo"       the  same  only  contained  [twenty-four  sacks  of  coals,]  then  and  there  sold  mod 
delivered  the  said  quantity  of  coals  to  the  said  plaintiff  as  and  for  the  said 
quantity  of  [thirty  sacks  of  coals,]  and  thereby  falsely  and  fraudulently  deceir- 
r*687  ]  ed  and  defrauded  the  ♦said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid. — And 
(A).    ^^""^  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (remw) 
aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de- 
fendant, bargained  for  and  agreed  to  buy  of  the  said  defendant,  and  the   said 
defendant  then  and  there  sold  to  the  said  plaintiff,  a  large  quantity,  to  wit,  [two 
chaldrons  and  a  half  of  coals,  wharf  measure,]  at  and  for  a  certain  price  then 
and  there  agreed  upon,  to  be  delivered  by  the  said  defendant  to  the  said  pUio- 
tiff  on  certain  premises  of  the  said  plaintiff,  situate  at in  the  county  afore- 
said, within  a  rta»onable  time  then  next  foUowing^  and  although  the  said  plain- 
tiff  hath  always  been  ready  and  willing  to  pay  for  the  said  last-raenttoned  coals 
according  to  the  terms  of  the  said  last-mentioned  sale  ;  and  although  a  rei- 
sonable  time  for  the  delivery  of  the  said  last-mentioned  coals  hath  long  since 
elapsed,  whereof  the  said  defendant  hath  always  had  notice,  to  wit,  at,  &c.  (»- 
nue)  aforesaid ;  yet  the  said  defendant,  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  this  behalf,  hath  not,  although  he  was  af\erwards,  to 
wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  requested  by  the  said  plaiii- 
tiff  so  to  do,  as  yet  delivered  the  said  last-mentioned  quantity  of  coals  as  afore- 
said, but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  on  the  con- 
trary thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at to  wit, 

at,  dLc.  (venue)  aforesaid  fraudulently  and  deceitfully  offered  and  endeavored 
to  deliver  to  the  said  plaintiff  a  much  less  quantity  of  coals  than  the  said  coah 
80  bargained  for  as  last  aforesaid,  to  wit,  [twenty-four  sacks  of  coals,]  as  aad 
for  the  same  quantity  of  coals  so  bargained  for  as  last  aforesaid,  to  wit,  at,  dLc. 
(venue)  aforesaid. — [Another  count  in  /rover.] 

• 

For  dec«it-        For  that  whereas  the  said  plaintiff,  on,  &c.  at,  &c.  (venue)  bargained  with 
iwicl  M  ftoS    ^^^  ^^^^  defendant  to  buy  of  him  a  certain  piece  or  parcel  of  ground  of  the 

fiv  a  neater  gi^jj  defendant  called,  d6C«  situate  and  being  in  the  parish  of in  the  county 

than  it  real-  of and  the  said  defendant  then  and  there,  to  wit,  at  &c.  (venue)  aforesaid, 

J  was^t).  ^^^  knowing  the  said  close  to  contain  a  much  less  quantity  than  [three  acres] 
of  land,  to  wit,  the  quantity  of  [two  acres  and  a  half]  of  laud  only,  by  then  and 
there,  to  wit,  at,  &c.  (venue)  aforesaid,  falsely  and  fraudulently  warranting  (he 
said  close  to  contain  [three  acres]  of  land,  then  and  there,  to  wit,  at,  &c.  (oe- 
nue)  falsely,  fraudulently,  and  deceitfully,  sold  the  said  close  to  the  said  plaintifi*, 
at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money  of 
Great  Britain  to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  and 
-*  which  was  then  and  there,  to  wit,  at,  &c.  aforesaid,  accordingly  paid  for  the 
same  ;  whereas  in  truth  and  in  fact  the  said  close,  so  as  aforesaid  sold  by  the 
said  defendant  to  the  said  plaintiflT,  did  not  contain  [three  acres]  of  land,  but,  on 
the  contrary  thereof,  contained  a  much  less  quantity  than  [three  acres]  of  land, 
to  wit,  the  quantity  of  [two  acres  and  a  half]  only ;  by  means  of  which  premises 

{h)  This  count  »  frequently  adopted,  but  aem-  (i)  See  the  forai,  ante, 686,  and  note,  against  Ten> 

bU  it  IB  rather  the  subject  of  an  action  of  assump-  dor,  for  not  making  out  a  good  title,  ^c.  and  a^  to 

•it  for  nonfeazance,  and  if  so,  the  mvjoinder  would  when  party  mav  recover  back  drposit. 
be  fatal. 
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the  said  plainltiF  lost  great  gains  and  profits  which  he  otherwise  would  have  \^* 
made  and  derived  from  the  purchase  of  the  said  close,  and  was  put  to  great 
charge  and  expense,  to  wit,  at,  &c.  (venue)  ;  and  so  the  said  plaintiff  in  fact 
saith,  that  the  said  defendant,  on,  &c.  aforesaid,  falsely  and  fraudulently  de- 
ceived him,  to  wit,  at,  dtc  aforesaid. — And  whereas  also  the  said  plaintiff,  on  Second 
the  day  and  year  aforesaid,  at,  6lc,  (venue)  aforesaid,  bargained  with  the  said  de- 
fendant to  buy  of  him  a  certain  other  close  or  parcel  of  ground,  called,  &c.  sit- 
uate and  being,  &c.  and  the  said  defendant,  well  knowing  that  one  R.  M.  sur- 
veyor of  lands  by  profession,  had  never  at  any  time  declared  that  the  said  lust- 
mentioned  close,  upon  an  admeasurement  thereof  by  the  sdid  R.  M.  to  contain 
the  [three  acres  of  land  without  the  half  ditches,]  by  then  and  there,  to  wit,  at, 
&c.  (venue)  aforesaid,  falsely  and  fraudulently  representing  and  affirming  to  the 
said  plaintiff,  that  the  said  R.  M.  had,  before  that  time,  declared  that  the  said 
last-mentioned  close,  upon  an  admeasurement  thereof  by  the  said  R.  IVL  to  con- 
tain [three  acres  of  land  without  the  half  ditches,]  then  and  there,  to  wit,  at,  6lc, 
(venue)  aforesaid,  falsely,  fraudulently,  and  deceitfully,  sold  the  said  last-men- 
tioned close  to  the  said  plaintiff,  at  and  for  a  certain  other  sum  of  money,  to 
wit,  the  sum  of  £ —  of  like  lawful  money  to  be  therefore  paid  by  the  said  pluin- 
tiff  to  the  said  defendant,  and  which  was  then  and  there,  to  wit,  at,  6lc.  (venue) 
aforesaid,  accordingly  paid  for  the  same,  whereas  in  truth  and  in  fact,  the  said 
R.  M.  never  had  at  any  time  declared  that  the  said  last-mentioned  close,  upon 
an  admeasurement  thereof  by  him  the  said  R.  M.  had  been  found  by  the  said 
R«  M.  to  contain  *  [three  acres  of  land  without  the  half  ditches,]  but  on  the  [  ^688  ] 
contrary  thereof,  the  said  R.  M.  had  always  declared  that  the  said  last-mention- 
ed close,  on  an  admeasurement  thereof  by  the  said  R.  M.  had  been  found  by 
him  to  contain  a  much  less  quantity  than  [three  acres  of  land  without  the  half 
ditches,]  to  wit,  at,  6lc.  (venue)  and  so  the  said  plaintiff  in  fact  saith,  that  the 
said  defendant,  on,  &c.  aforesaid,  again  falsely  and  fraudulently  deceived  him, 
to  wit,  at.  Sec.  (venue)* 

[Commencement  in  case  as  usual^  as  anie^  596.] — For  that  whereas,  before  peclara^ 
and  at  the  time  of  the  committing  of  the  grievances  by  the  said  defendant,  as  misrepre- 
horeinafter  next  mentioned,  the  said  defendant  was  possessed  of  a  certain  pub-  T^imIIimI^ 
lie  house,  called  and  known  by  the  si^n  of  the  [*«  Sun,"]  and  carried  on  therein  S!^!j^ifc. 
the  trades  and  businesses  of  a  publican  and  victualler,  and  dealer  in  wines  and  done  at  a 
spirits,  to  wit,  at,  &c.  (venue), — And  the  said  defendant  then  and  there  repre-  which  plain- 
sented  to  the  said  plaintiff,  that  he  was  possessed  of  a  certain  lease,  of  and  in  to  purchase, 

and  which 

(A)  This  form  was  adopted  in  a  case  wherein  case  for  a  deceit,  the  plaintiif  declared  that  ho  had  ^^f^,  p^f. 

the  piaintifT succeeded.    It  may  be  readily  altered  employed  the  defendant  lo  obtain  a  lease  for  him ;  ehasedofde- 

to  meet  any  similar  case.    Where  the  render  of  a  that  the  defendant  fraudulently  represented  to  him  f^Q^i^ntfit)  ' 

public  house  made,  pending  the  treaty,  certain  de-  that  a  premium  of  150/.  was  to  be  paid  for  it,  where-  ^   '* 

ceititU  misrepresentations  respecting  the  amount  as  only  100/.  were  to  be  paid,  by  means  of  which 

of  the  business  done  in  the  house,  and  the  rent  re-  fraodiilvut  roprotfeutalion  the  defendant  obtained 

eeived  for  a  part  of  the  premises,  whereby  the  from  him  the  sum  of  50/.,  and  converted  it  to  bis 

plaintiff  was  induced  to  give  a  large  sum  for  the  own  use,  it  %va8  held  that  these  allegations  were 

premises,  it  was  held,  that  the  latter  might  main-  sufficient,  without  further  stating  that  the  50/.  so 

tain  an  action  on  the  case  for  the  deceitful  repre-  obtained  was  over  and  above  the  100/.  to  be  paid 

sentations,  although  they  were  not  noticed  in  the  for  the  lease,  2  Marsh.  217. — 6  Taunt.  522,  S.  C  ; 

conveyance  of  the  premises,  or  in  a  memorandum  and  see  2  Lord  Raym.  1118,  quoted  in  2  0.  &  C. 

of  the  bargain,  which  was  drawn  up  afier  these  625,  as  to  evidence,  in  reduction  of  damages,  in  re« 

representations  were  made.    S  B.  it  C.  62S. — 5  npcct  of  the  value  of  (he  premises,  sec  R.  &  M.  C. 

D.  &  R.  490,  S.  C.    Where  in  an  action  on  the  ^.  P.  303. 


688 


DECLARATIONS    hN    CAS£. 


ron 

DECEIT. 


Second 
count,  more 
general. 


Iho  said  premises,  to  wit,  for  the  term  of ,  &c.  {according  to  Ihe  fact)  ; 

and  the  said  defendant  being  desirous  of  selling  and  disposing  of  the  said  lease 
and  the  good-will  of  the  said  premises,  and  trades  and  businesses,  heretofore, 
to  wit,  on,  &/C.  {day  of  misrepreaentatiorij  or  about  »7,}  at,  6&c.  (venue)  afor^mid, 
wrongfully  and  injuriously  coniriving  and'  intending  to  deceive,  defraud,  and  in- 
jure the  said  plaintiff  in  this  behalf,  Ihen  and  there  falsely,  fraudulently  and  de* 
ceitfully,  represented  and  asserted  to  the  said  plaintiff,  that  [let  the  misrepreten- 
iaiions  here  slated  agree  as  nearly  cu  possible  toilh  the  misi'epresefUalions  made 
use  of,  and  which  in  the  case  upon  which  this  form  was  drawn  were  as  follows  : 
the  said  public  house  was  then  and  there  doing  between  seven  and  eight  butts 
a  month,  and  about  <£30  or  <£40  in  spirits,]  whereupon,  heretofore,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaiutifi^ 
confiding  in  the  said  representations  and  assertions  of  the  said  defendant,  at  the 
special  instance  and  request  of  the  said  defendant,  bargained  with  him,  to  buy 
of  him,  the  said  defendant's  interest  in  the  said  unexpired  lease  of  his  said 
premises,  and  the  said  good-will,  at  and  for  a  certain  sum,  to  wit,  the  sum  of 
<£300,  and  the  household  furniture,  fixtures,  utensils,  and  effects,  then  upon  the 
said  premises,  at  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  <€^25.     And 
the  said  defendant,  by  then  and  there  falsely,  fraudulently  and  deceitfully,  pre- 
tending and  representing  to  the  said  plaintiff,  that  the  said  false,  fraudulent,  and 
deceitful  representation  of  the  said  defendant  was  true,  then  and  there  sold  the 
said  lease  and  premises  and  good-will  to  the  said  plaintiff,  at  and  for  the  said 
sum  of  money,  to  wit,  the  said  sum  of  0^300.     And  the  said  plaintiff,  after- 
wards, te  w  it,  on  the  day  and  year  aforesaid,  at,  d&c.  {venue)  aforesaid,  paid  the 
said  defendant  the  said  sum  of  money  for  the  same ;  whereas  in  truth  and  in 
fact,  the  said  trades  and  businesses  of  the  said  public-house  had  not  been,  nor 
were  they  before  or  at  the  time  of  the  making  of  the  said  false  representation 
and  assertion,  between  seven  and  eight  butts  a  month,  but  had  been  and  were 
much  less,  to  wit,  one  butt  a  month ;  and  whereas,  in  truth  and  in  fact,  there 
had  not  then  beep  sold  or  disposed  of  at  the  said  public-house,  to  the  amount 
of  from  £S0  to  <£40  in  spirits,  but  on  the  contrary,  much  less  spirits  than  at 
the  rate  of  from  <£30  to  ^40  a  month  had  been  sold  and  disposed  of  in  and 
from  the  said  public-house,  to  wit,  to  the  amount  of  about  <£lO  in  spirits  per 
month,  as  the  said  defendant,  at  the  time  of  his  making  his  said  false  and  de- 
ceitful representation  well  knew ;  and  the  said  plaintiff  further  saith,  that  the 
said  defendant,  by  means  of  the  premises,  on  the  day  and  year  aforesaid,  at, 
dLC.  {venue)  aforesaid,  falsely  and  fraudulently  deceived  the  said  plaintiff  on  the 
said  sale,  and  thereby  the  said  lease,  trades  and  businesses  have  become,  and 
are  of  no  use  or  value  to  the  said  plaintiff;  and  the  said  plaintiff  hath  sustained 
great  trouble,  expense  and  loss,  to  wit,  an  expense  and  toss  of  <£600,  in  and 
about  the  carrying  on  the  said  trades  and  businesses,  in  the  said  house  and  pre- 
mises, and  endeavoring  to  dispose  of  the  said  lease,  trades  and  businesses,  to 
wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also,  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  next  mentioned,  the  said  defendant 
proposed  and  offered  to  the  said  plaintiff,  to  sell  and  dispose  of  to  the  said  plain- 
tiff, a  certain  other  public-house  and  premises,  with  the  appurtenances,  for  the 
residue  of  a  certain  term  of  years  therein,  together  with  the  good- will  and  trade 
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of  a  licensed  victualler  to  the  same  house,  and  certain  coods  and  chattels  in  and       ^^ 

DECEIT 

about  the  same  premises,  to  wit,  at,  6lc.  {venue)  aforesaid.  And  thereupon, 
heretofore,  to  wit,  on  the  said,  &c.  {day  of  misrepresentations,  or  about  t/,)  at, 
dzrc.  (venue)  aforesaid,  the  said  defendant  wrongfully  and  unjustly  contriving 
and  intending  to  deceive  and  defraud  the.  said  plaintiff  in  that  behalf,  then  and 
there  falsely  and  deceitfully  pretended  to  the  said  plaintiff,  that  a  much  greater 
and  more  advantageous  business  was  then  and  there  carried  on  in  the  said 
last-mentioned  house  than  there  really  was,  to  wit,  that  from  seven  to  eight 
butts  of  beer  were  sold  per  month  in  the  same  house,  and  that  about  <£30  or 
J^40  worth  of  spirits  were  sold  each  month  in  the  same  dwelling-house  ;  and 
the  said  defendant  then  and  there,  by  means  of  the  same  false  pretences,  then 
and  there  prevailed  upon  and  induced  the  said  plaintiff  to  bargain  and  agree  to 
buy  the  said  interest  in  the  said  term,  and  the  said  good-will  and  trade,  at  and 
for  a  large  sum  of  money,  to  wit,  the  sum  of  j^300,  which  he  the  said  plaintiff 
then  and  there  paid  to  the  said  defendant  for  the  same ;  whereas  in  truth  and 
in  fact,  before  and  at  the  time  of  the  making  of  the  said  last- mentioned  false 
pretences  of  the  said  defendant,  much  less  than  from  seven  to  eight  butts  of 
beer  were  sold  per  month  in  the  said  house,  and  much  less  than  <£30  worth  of 
spirits  per  month  were  sold  in  the  same  house ;  and  by  reason  thereof,  the 
said  good-will  became  and  was  of  no  use  or  value  to  the  said  plaintiff;  and  so 
the  said  plaintiff  saith,  that  the  snki  defendant  falsely  and  fraudulently  deceived 
him  the  said  plaintiff,  on  the  sale  of  the  said  last-mentioned  house  and  good- 
will, to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  Third  count, 
on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plain- 
tiff, at  the  request  of  the  said  defendant,  bargained  with  the  said  defendant,  to 
buy  of  the  said  defendant,  his  the  said  defendant's  interest  in  a  certain  other 
unexpired  lease  of  a  certain  other  public-house  and  premises,  with  certain  other 
leasehold,  furniture,  fixtures,  utensils  of  trade,  and  effects,  together  with  the 
good-will  of  the  said  defendant's  trade  and  business  of  a  publican  therein,  at 
and  for  certain  other  prices  or  sums  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  £626,  and  the  said  defendant  by  then 
and  there  falsely,  fraudulently,  and  deceitfully  pretending  and  representing 
to  the  sRid  plaintiff,  that  the  said  last-mentioned  public-house  was  doing  be- 
tween seven  and  eight  butts  of  beer  a  month,  to  the  amount  of  about  £30  or 
^40  per  month  in  spirits,  and  was  doing  a  great  deal  in  ale,  and  a  great  deal 
in  wine,  and  also  that  the  parish  dinners  were  provided  and  given  at  and  in 
the  said  last- mentioned  public-house,  and  the  said  house  was  a  house  of  call 
for  firemen,  then  and  there  sold  the  said  last-mentioned  lease,  furniture,  uten- 
sils, and  ejects,  together  with  the  good-will  last  aforesaid,  at  and  for  the  said 
sum  of  money,  so  amounting  to  such  large  sum  of  money,  to  wit,  the  sum  of 
;Cd26,  to  the  said  plaintiff,  who  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  {venue)  paid  the  said  defendant  for  the  same  ;  whereas  in  truth  and  in 
fact  the  trade  and  business  of  the  said  last-mentioned  public-house  had  not  been, 
nor  were,  between  seven  and  eight  butts  of  beer  a  month,  but  had  been  and 
were  much  less,  to  wit,  one  butt  a  month,  and  whereas  in  truth  and  in  fact  nei- 
ther the  said  defendant,  nor  any  other  occupier  of  the  said  last- mentioned  pub- 
lic-house, had  sold  or  disposed  of  spirits  to  the  amount  of  about  £30  or  ^40, 
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but  had  sold  much  less,  to  wit,  to  the  amount  of  jflO  in  spirits ;  and  whenemB 
in  truth  and  in  fact  the  said  last-mentioned  public-house  had  not  beeoy  nor 
was  doing  a  great  deal  in  ale,  and  a  great  deal  in  wine,  but  had  lieen  and  was 
doing  very  little  in  ale,  and  very  little  in  wine  ;  and  whereas  in  truth  and  in  fiK:t 
the  parish  dinners  were  not  provided  and  given  at  and  in  the  said  last-mentioii- 
ed  public-house,  nor  was  the  said  last-mentioned  public-house  a  house  of  call 
for  firemen,  as  the  said  defendant  at  the  time  of  making  his  said  last-mentioo- 
ed  false  and  deceitful  representation  well  knew*    And  the  said  plaintiff  far- 
ther saith,  that  the  said  defendant,  by  means  of  the  last-mentioned  prenuaes, 
on  the  day  and  year  aforesaid,  at,  6lc.  (vtnue)  aforesaid,  falsely  and  fraudulent- 
ly deceived  the  said  plaintiff  in  the  said  sale,  and  thereby  the  said  lease,  trade, 
and  business  last  aforesaid,  have  become  and  are  of  no  use  or  value  to  the 
said  plaintiff,  and  the  said  plaintifi*  hath  sustained  great  trouble  and  expense,  to 
wit,  an  expense  of  ^600  in  and  about  the  carrying  on  of  the  said  trade  and  busi- 
ness last  aforesaid,  in  the  said  last-mentioned  messuage  and  premises,  and  en- 
deavoring to  dispose  of  the  said  lease,  trades,  and  businesses  last  aforesaid,  at, 
6lc,  (venue)  aforesaid. — And  whereas  also  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at.  Sic.  {venue)  aforesaid,  the  said    plaintiff  bargained  with 
the  said  defendant  to  buy  of  the  said  defendant  the  said  defendant's  interest  in  a 
certain  other  unexpired  lease  of  a  certain  other  public-house  and  premises, 
with  certain  other  trades  of  a  publican  and  victualler,  and  dealer  in  wiaes 
and  spirits,  together  with  certain  other  household  furniture,  utensils,  goods 
and  chattels,  and  also  the  good-will  of  the  said  last-mentioned  trades  and  bun- 
nesses,  and  the  said  defendant,  by  then  and  there  falsely,  fraudulently,  and  de- 
ceitfully pretending  and  representing  to  the  said  plaintiff,  that  the  trades  aod 
businesses  of  the  said  last-mentioned  public-houses  were  of  great  extent'  and 
amount,  to  wit,  to  the  extent  and  amount  of  between  seven  and  .eight  butts  of 
porter  sold  and  delivered  per  month,  and  to  the  extent  and  amount  of  so  much 
spirits,  sold  and  delivered,  as  produced  about  the  sum  of  from  ^30  to  jf iO  per 
month,  and  to  the  extent  and  amount  of  a  great  deal  of  ale,  and  also  that  die 
parish  dinners  were  supplied  and  taken  by  and  in  the  said  last-mentioned  public- 
house,  and  that  the  said  last-mentioned  public-house  was  a  house  of  call  for 
firemen,  from  all  which  the  said   premises  aforesaid  great  gains  and  profits, 
amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of  jf  I<M)  per  month,  ac- 
crued to  and  were  received  by  him  the  said  defendant,  so  carrying  on  the  said 
trades  and  businesses  as  aforesaid,  then  and  there  sold  the  said  last-mentioned 
lease,  furniture,  utensils,  goods  and  chattels,  together  with  the  good-will  last 
aforesaid,  to  the  said  plajntiff,  at  and  for  certain  other  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  jf 525,  and  the  said 
plaintiff  aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, paid  the  said  defendant  for  the  same ;  whereas  in  truth  and  in  fact  the 
said  last-mentioned  trades  and  businesses  were  not  of  great  extent  and  amount, 
but,  on  the  contrary  thereof,  had  been  and  were  of  small  extent  and  amount,  to 
wit,  of  the  extent  and  amount  of  between  two  and  three  butts  of  porter  sold  and 
delivered  per  month,  and  to  the  extent  and  amount  of  so  much  spirits,  sold  aud 
delivered,  as  produced  about  the  sum  of  from  £6  to  J^IO  per  month,  and  to  the 
extent  and  amount  of  a  small  quantity  of  ale,  to  wit,  to  the  extent  and  amount 
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of  one  barrel  per  month ;  and  whereas  in  truth  and  in  fact  the  said  pariah  din-  '<'* 
nenB  were  not,  nor  ever  had  been  supplied  and  taken  by  and  in  the  said  last* 
mentioned  public^house ;  and  whereas  in  truth  and  in  fact  the  said  last-mention* 
ed  public-hou^e  was  not  a  houso  of  call  for  firemen  ;  and  whereas  in  truth 
and  in  fact,  from  the  said  premises  as  aforesaid,  great  gains  and  profits  did  not 
accrue,  and  were  not  received  by  the  said  defendant  so  carrying  on  the  said 
trades  and  businesses  as  aforesaid,  but,  on  the  contrary  thereof,  the  gains  and 
profits  which  accrued  to  and  were  received  by  the  said  defendant,  so  carrying  on 
the  said  trades  and  businesses  as  aforesaid,  amounted  to  a  small  sum,  to  wit, 
the  sum  of  £\  per  month,  whereby  the  same  became  and  were  of  little  use  or 
value  to  the  said  plaintiff;  and  so  the  said  plaintiff  saith,  that  the  said  defendant 
falsely  and  fraudulently  deceived  the  said  plaintiff  on  the  sale  of  his  said  last« 
mentioned  interest  in  the  said  lease  of  the  said  last-mentioned  public^house  and 
premises,  and  the  said  last-mentioned  good-will  of  the  said  trades  and  busi- 
cejses,  together  with  the  last-mentioned  furniture,  utensils,  goods  and  chattels 
aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.-— [«£!(/d  another  count,  merely  staU 
ing^  as  generally  aa  practicable,  ikal  defendant  represented  the  businesies,  4*^« 
greaitr  and  oftnore  valiu  than  they  really  were.] 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  grievan-  ^orww"*?* 
ces  by  the  said  defendant  as  hereinafter  next  mentioned,  the  said  defendant  kept  the  value  of 
a  circulating  library,  and  carried  on  the  trades  of  a  bookseller,  stationer,  jew-  butineM, 
eller,   toyman,  and  hardwareman,  at  a  certain  messuage   and    premises,  in  pi^j||f„y'|^to 
Mare   Street,   Hackney,   in    the  county  of  Middlesex,  and  was   possessed  defendant 
of  a  certain  lease  of  the  said  messuage  and  premises,  to  wit,  for  the  term  of 

years,  commencing  from  the  —  day  of in  the  year  of  our  Lord 

to  wit,  at,  &c.  (venue)  aforesaid.     And  thereupon  heretofore,  to  wit,  on. 


6lc.  at,  &C.  (venue)  the  said  plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant,  ^bargained  with  the  said  defendant  to  buy  of  the  said  de-  [  *689  ] 
fendant  the  said  defendant's  interest  in  the  unexpired  lease  of  his  said  premises^ 
and  tho  said  library,  with  the  books  and  shelves,  as  also  the  good- will  of  his  said 
trades,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of  jf— ; 
and  the  said  defendant  by  then  and  there  falsely,  fraudulently,  and  deceitfully 
pretending  and  representing  to  the  said  plaintiff  that  the  profits  of  the  said 
circulating  library  bad  been,  and  then  were,  at  the  rate  of  near  £ —  per  annumi 
and  that  the  said  housie,  and  the  said  trades  carried  on  therein,  produced  pro- 
fits  more  than  £ —  per  annum  besides,  and  that  the  number  of  the  readers  and 
subscribers  to  the  said  library  were  altogether  about  150  or  160,  and  that  the 
hooks  in  the  said  library  amounted  to  4000  volumes,  then  and  there  sold  the 
said  lease,  library,  books,  and  shelves,  and  the  said  good-will,  at  and  for  the 
said  sum  of  £ — ;  and  the  said  plaintiff  afterwards,  to  wit,  on,  dtc.  first  afore- 
said,-paid  the  said  defendant  for  the  same  ;  whereas  in  truth  and  in  fact  the  pro* 
fits  of  the  said  circulating  library  had  not  been,  nor  were,  at  the  rate  of  near  £^*' 
per  annum,  but  hud  been,  and  were,  much  less,  to  wit,  at  the  rate  of  £'^  per 
annum ;  and  whereas  in  truth  and  in  fact  the  said  house,  and  the  said  trades 

{I)  See  the  note  to  the  preceding  form* 
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worn      carried  on  thereiot  bad  not  produced,  nor  did  produce,  profita  more  tfasa 
9SCSIT.    ^^  annum,  but  on  tbe  contraiy  tbereof,  bad  produced,  end  did  produce, 

leas,  to  wit,  tbe  sum  of  £ —  per  annum ;  and  wbereas  in  trutb  and  in  lacl, 
number  of  readers  and  subscribers  to  tbe  said  library  were  much  leae  than 
150  or  160,  to  wit,  30 ;  and  whereas  in  trutb  and  in  fact,  at  the  time  of  the  mak- 
ing of  the  said  false  representation,  the  said  books  in  the  said  library  did  not 
amount  to  4000  volumes,  as  the  said  defendant,  at  the  time  of  hia  nnakiog  his 
said  false  and  deceitful  representation,  well  knew  ;  and  the  said  plaintiff  fiiilfaer 
saith,  that  the  said  defendant,  by  means  of  the  premises,  on,  &c.  aforesaid,  at» 
6lc.  (venue)  aforesaid,  falsely  and  fraudulently  deceived  the  said  plaintiff  on  the 
said  sale,  and  thereby  the  said  lease,  trades,  and  businesses,  have  becone 
and  are  of  no  use  or  value  to  the  said  plaintiff,  and  the  said  plaintiff  hath  sostaio- 
ed  great  trouble  and  expense,  to  wit,  an  eipense  o££ — ,  in  and  abont  thecany> 
ing  on  the  said  trades  and  businesses  in  tbe  said  messuage  and  premises,  aad 
endeavoring  to  dispose  of  the  said  lease,  trades,  and  buainessea,  to  wit,  at,  dtc 

Fifth  eount.  [venue)  aforesaid. — ^Three  counU^  eubdnnHon  of  the  forvMr.'] — And  whsie- 

[  *690  1  as  *also  heretofore,  to  wit,  on,  6lc.  at,  &c.  {venue)  the  said  plaintiff  baigain- 
ed  with  the  said  defendant  to  buy  of  the  said  defendant,  his  interest  in  a  oertaia 
other  unexpired  lease  of  a  certain  other  house  and  premises,  and  a  certain  odisr 
circulating  library,  with  tbe  books  and  shelves  therein,  as  also  the  good-niH  of 
a  certain  trade  carried  on  by  tbe  said  defendant  in  &e  said  last-mentioaed  home 
and  premises,  and  the  said  defendant,  by  then  and  there  falsely,  fraudaleiilly, 
and  deceitfully  pretending  and  representing  to  tbe  said  plaintiff  that  tbe  said  lasl- 
mentioned  circulating  library  produced  near  £ —  per  annum,  and  that  the  said 
last*mentioned  house  and  trade  produced  more  than^-—  per  annum,  falsely  and 
fraudulently  induced  the  said  plaintiff  to  buy  of  the  said  defendant  his  intersst 
in  the  said  last-mentioned  circulating  library,  shelves,  and  tbe  good-will  of  the 
aaid  trade,  for  a  certain  other  sum  of  money,  to  wit,  the  sum  of  ;&— t  whereas 
in  truth  and  in  fact,  the  said  last-mentioned  circulating  library  did  not  prodaee 
near  £ — ,  but  produced  muclt  less,  to  wit,  £ — per  annum  ;  and  wheieas  n 
truth  and  in  fact  the  said  house  and  trade  did  not  produce  jf— per  annum,  bat 
on  the  contrary  thereof  had  produced,  and  did  produce,  and  then  continued  to 
produce,  much  less,  to  wit,  the  sum  of  £ —  per  annum,  whereby  (he  same  be- 
came and  were  of  little  use  or  value  to  the  said  plaintiff;  and  so  the  said  plain- 
tiff saith,  that  the  said  defendant  falsely  and  fraudulently  deceived  the  aaid 
plaintiff  on  the  sale  of  his  said  last-mentioned  interest  in  the  said  premises, 
the  said  last-mentioned  circulating  library,  and  the  good-will  of  the  said  trade. 

Sixth  count,  to  wit,  at,  d&c.  (eentis). — And  wbereas  also  heretofore,  to  wit,  on,  d&c.  at,  d&c. 

iag  thftt  do^  (venue)  aforesaid,  the  said  plaintiff,  at  the  like  special  instance  and  request  of 


Ki!r«n'ttHMra    ^^^  ^^^  defendant,  retained  and  employed  the  said  defendant,  to  endeavor  lo 

RMraleaM 
thta  h«  had. 


pTcii  moro 

* J^f^j  obtain  for  him  the  said  plaintiff  a  new  lease  of  (he  said  messuage  and  pre- 


mises, with  the  appurtenances,  for  an  extended  term ;  and  the  said  defendant 
afterwards,  to  wit,  on,  dz>c*  aforesaid,  obtained  a  new  lease  thereof  from  one 
E.  F.  for  the  said  plaintiff,  to  wit,  for  the  term  of  —  years  from,  dtc,  in  the 

year  of  our  Lord at  tbe  yearly  rent  of  £ — ,  at  and  for  a  certain  premiBn, 

to  wit,  at,  dz>c.  (venue)  aforesaid ;  and  although  it  then  and  there  became  and 
was  the  duty  of  the  said  defendant  to  render  to  the  said  plaintiff  a  just  and 
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true  account  of  the  terms  upon  which  he  had  obtaiood  such  new  lease  as  afore-       ^^ 

DXCSIT* 

said,  yet  (he  said  defendant,  not  regarding  his  duly  in  (hat  behalf,  afterwards, 
to  wit,  on,  &c.  aforesaid,  *at,  &c.  (venue)  aforesaid,  falsely  and  fraudulently  [  *691  ] 
asserted,  represented,  and  pretended  to  (he  said  plaintiflT,  that  the  said  £.  F. 
required  and  was  to  be  paid  the  premium  of  ;f*-,  for  granting  such  new  lease, 
whereas  the  said  £•  F.  required  and  was  to  be  paid,  a  much  less  sum  of  mo- 
ney, to  wit,  the  sum  of  ;£—- ,  for  granting  such  now  lease,  as  the  said  defendant 
then  and  there  well  knew  ;  and  (he  said  plaintiflT  further  saith,  (hat  the  said  de- 
fendant, by  means  of  his  said  last-mentioned  false,  fraudulent,  and  deceitful 
representations,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  obtained  and  acquir- 
ed from  the  said  plaintiflT  a  large  sum  of  money,  to  wi(,  the  sum  of  £ — ,  and 
converted  and  disposed  thereof  to  his  own  use,  to  wit,  at,  d&c.  (vemu)  afore- 
aaid. 

For  that  whereas  the  said  plaintiflT,  before  and  at  the  respective  times  of  the  For  &]s«l/ 
committing  of  the  grievances  by  the  said  defendant  in  the  first,  second,  and  [o'liilrTpei! 
third  counts  of  this  declaration  mentioned,  was,  and  from  thence  hitherto  hath  J^fe^^J/* 
been  and  still  is,  a  wharfinger,  and  the  business  and  employment  of  a  wharfin-  watauthor- 
ger  exercised  and  carried  on,  and  still  exercises  and  carries  on,  at  and  upon  a  cei^e  goods 
certain  wharf,  called  Three  Cranes  Wharf,  situate  and  being  at,  6lc»  ;  and  ^'Ji^f^iJ^ 
whereas  also,  before  and  at  the  said  several  and  respective  times  hereinafter  whar^ 

wheroDT 

mentioned,  the  said  defendant  ajao  was  a  wharfinger,  and  the  business  and  em-  plaint^ waa 
ployroent  of  a  wharfinger  exercised  and  carried  on,  and  still  exercises  and  theprofitaof 

carries  on,  at  and  upon  a  certain  other  wharf,  called  the wharf,  situate  and  ^|^][[!^ 

being  at,  6lc.  aforesaid ;  and  whereas  also,  just  before  and  at  the  time  of  the  itc.{m). 
committing  of  the  grievance  hereinaAer  next  mentioned,  one  £.  F.  master  of 
a  certain  ship  or  vessel,  had  been  and  was  directed  and  authorized  by  G.  H. 
and  I.  K.  to  deliver  to  the  said  plaintiff,  as  such  wharfinger  as  aforesaid,  at  his 
said  wharf,  divers,  to  wit,  47  packages  of  goods  and  merchandizes,  for  the  said 
6.  H,  and  divers,  to  wit,  1 9  packages  of  goods  and  merchandizes  for  the  said 
I.  E.  to  be  by  the  said  plaintiflT,  as  such  wharfinger  as  aforesaid,  taken  care  of 
in  and  upon  tho  said  wharf,  and  from  thence  forwarded  for  the  said  6.  H.  and 
L  E.  respectively,  for  wharfage  and  reward  to  the  said  plaintiflT  in  that  behalf, 
and  which  said  packages  the  said  plaintiflT  was  then  and  there  ready  and  willing 
to  accept  and  receive  and  take  care  of,  at  and  upon  his  said  wharf,  and  forward 
*aa  aforesaid.  And  thereupon,  just  before  the  committing  of  the  grievance  in  [  *692  ] 
this  count  hereinafter  mentioiied,  the  said  E.  F.  was  about  to  cause  to  be  de- 
livered the  said  packages  to  the  said  plaintiff,  yet  the  said  defendant,  &c.  well 
knowing  the  premises,  but  contriving  and  intending  wrongfully  and  unjustly  to 
injure  and  damnify  the  said  plaintiff*,  so  being  such  wharfinger  as  aforesaid,  in 
tiM  said  business  and  employment,  and  to  deprive  him  of  (he  hire  and  reward 
he  would  otherwise  have  received  and  derived  from  (he  wharfage  and  care  of  (he 
said  packages,  did  heretofore,  to  wit,  on,  &c.  at,  &c.  fabely,  frauduIenUy,  de- 
ceitfully, and  maliciously  represent  and  pretend  to  a  certain  person,  (hen  being 
(he  mate  of  (he  said  ship  or  vessel,  that  (he  said  defendant  was  authorized  by  the 

{m)  Thw  amuse  was  tried,  and  plaintiff  obtained  a  rerdiet. 
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>^>  said  6.  H«  and  I.  K.  to  leceive  the  said  packages;  and  th«  said  mate  beintf 
then  and  there  deceived  by  the  said  false  representation  of  the  said  defeiidaot, 
did  then  and  there  suffer  and  permit  the  said  defendant  to  take  and  recoive  the 
said  parcels  and  packages,  and  the  said  defendant  did  then  and  there  tika 
away  the  said  packages,  and  the  said  packages  were  never  delivered  by  tb«  said 
£•  F.  at  the  said  wharf  of  the  said  plaintiflT;  by  means  of  which  said  several 
premises,  the  said  plaintiff  then  and  there  was  put  to  great  trouble  and  expense, 
in  sending  a  lighter  to  the  said  ship  or  vessel  for  the  said  packages,  aod 
lost  and  was  deprived  of  the  hire  and  reward,  profits,  benefit,  and  advantage, 
which  he  otherwise  would  have  derived  and  acquired  from  the  wharfage,  i»to«« 
age,  and  keeping,  and  forwarding  such  packages  as  aforesaid,  to  wit,  at,  dec. 

Baeoad        aforesaid. — And  whereas  also,  before  and  at  the  time  of  the  committing  of 

^^^'"^  the  grievance  hereinaAer   next  mentioned,  divers    packages  of   goods  and 

merchandizes  had  been  and  were  shipped  on  board  a  certain  other  ship  or 
vessel,  with  directions  that  the  same  should  be  delivered  at  the  said  wharf  of 
the  said  plaintiff,  thut  is  to  say,  47  packages  of  goods  an  i  merchandizes  for  the 
said  G.  H.  and  19  packages  of  goods  and  merchandizes  for  the  said  I.  K.  to 
be  by  the  said  plaintiff,  as  such  wharfinger  as  aforesaid,  taken  care  of  in  and 
upon  his  said  wharf,  and  forwarded  for  the  said  6.  H.  and  I.  K.  reapectively. 
for  wharfage  and  reward  to  the  said  plaintiff  in  that  behalf,  and  which  eatd 
last-mentioned  packages  the  said  plaintiff  was  then  and  there  ready  and  williag 
to  accept  and  receive  and  take  care  of,  at  and  upon  his  said  wharf,  and  forward 
as  aforesaid  ;  and  thereupon,  just  before  the  committing  of  the  grievance  ia 

[  *693  ]  this  count  ^hereinafter  next-mentioned,  the  said  last*mentioned  packages  were 
about  to  be  delivered  to  the  said  plaintiff,  as  such  wharfinger  as  aforesaid,  yet 
the  said  defendant,  well  knowing  the  premises,  but  contriving  and  intending 
wrongfully  and  unjustly  to  injure  and  damnify  the  said  plaintiff,  so  t>eing  suck 
wharfinger  as  aforesaid,  in  his  said  business  and  employment,  and  to  deprive  him 
of  his  hire  and  reward  which  he  otherwise  would  have  received  and  derived  from 
the  wharfage  of  the  said  lait-menttoned  packages,  heretofore,  to  wit,  on,  &.c. 
at,  &c.  (venue)  did  falsely,  fraudulently,  deceitfully,  aod  maliciously  represent 
and  pretend  to  a  certain  person,  then  being  aboard  the  said  last-mentioned  ship 
or  vessel,  that  the  said  defendant  was  authorized  to  deliver  to  the  said  G.  H. 
and  1.  K.  (he  said  last-mentioned  packages ;  and  the  said  person  so  then  being 
t>n  board  the  said  ship  or  vessel,  being  then  and  there  deceived  by  the  said 
false  representation  of  the  said  defendant,  did  then  and  there  stifler  and  permit 
Ihe  said  defendant  to  take  and  carry  away  the  said  last-mentioned  packages, 
and  the  said  defendant  did  then  and  there  take  away  the  same  packages,  and 
the  said  last-mentioned  packages  were  never  delivered  at  the  said  wharf  of  the 
said  plaintiff^  by  means  of  which  said  several  premises  the  said  plaintiff  then 
and  there  lost  and  was  deprived  of  the  hire  and  reward,  profits,  benefit,  and  ad- 
vantage which  he  otherwise  would  have  derived  and  acquired  from  the  wharf- 
age and  keeping,  and  forwarding  of  such  packages  as  aforesaid,  to  wit,  at,  &c. 

Third coitnt.  (^ff^ntu)  aforesaid.— And  whereas  also,  just  before  and  at  the  time  of  the  com- 
mitting of  the  grievance  hereinafler  next  mentioned,  divers,  to  wit,  47  packages 
of  goods  and  merchandizes,  to  be  delivered  to  the  said  K.  F.  and  19  packages 
of  goods  and  merchandizes,  to  be  delivered  to  the  said  G.  H.  «sre  consigned 
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to  and  about  to  be  delivered,  aDd  would  (bad  not  tbe  grievance  hereaAer  next  '^* 
mentioned  been  committed  by  tbe  said  defendant)  bave  been  delivered  to  tbe 
said  plaintiff  as  sucb  wharfinger  as  aforesaid,  for  wharfage  and  reward  to  the 
said  plaintiff  in  that  behalf,  to  wit,  at,  &c.  (venue)  aforesaid  ;  yet  the  said  de** 
fendant,  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  well 
knowing  the  premises,  but  contriving^  and  intending  wrongfully  and  unjustly 
to  injure  and  damnify  the  said  plaintiff,  so  being  such  wharfinger  as  aforesaid, 
in  his  said  business  and  employment,  and  to  deprive  him  of  the  reward  he 
otherwise  would  have  received  and  derived  from  the  wharfage  of  the  said  last* 
mentioned  packages,  did  falsely,  *fraudulently,  and  deceitfully  represent  and  L  *^^^  J 
pretend  to  a  certain  person  then  having  the  care  and  custody  of  the  said  last- 
mentioned  packages,  that  tbe  said  defendant  was  authorized,  as  such  wharfin- 
ger, to  receive  and  forward  the  said  packages  to  the  said  E.  F.  and  6.  H. ;  and 
the  said  person  being  then  and  there  deceived  by  the  said  false  representations 
of  the  said  defendant,  did  then  and  there  suffer  and  permit  the  said  defendant 
to  take  and  receive  the  said  last-mentioned  packages,  and  the  said  defendant 
did  then  and  there  take  away  the  said  several  last-mentioned  packages,  by  means 
of  which  said  several  premises  the  said  plaintiff  then  and  there  lost  and  was  de- 
prived of  the  hire  and  reward,  profits,  benefit,  and  advantage  which  he  otherwise 
would  have  derived  and  acquired  from  the  wharfage  and  keeping  and  forward- 
ing the  said  last-mentioned  packages  as  aforesaid,  to  wit,  at,  &c.  (venue)  afore- 
said.— And  whei^eas  also,  before  and  at  tbe  time  of  the  committing  of  the  griev-  Foarth 
ance  hereinafter  next  mentioned,  divers,  to  wit,  68  packages  of  other  goods 
and  chattels  were  about  to  be  delivered  to  the  said  plaintiff,  as  such  wharfinger 
as  aforesaid,  to  be  by  him,  as  such  wharfinger,  taken  care  of,  at  and  upon  a  cer- 
tain wharf  of  him  the  said  plaintiff,  for  wharfage  and  reward  to  the  said  plain- 
tiff in  that  behalf,  and  which  said  packages  he  the  said  plaintiff  was  ready  and 
willing  to  accept  and  receive,  and  take  care  of,  at  and  upon  his  said  last-men- 
tioned wharf;  yet  the  said  defendant  heretofore,  to  wit,  on  the  said,  6lc.  afore- 
said, at,  &c.  (venue)  aforesaid,  well  knowing  the  premises,  but  contriving  and 
intending  wrongfully  and  unjustly  to  injure  and  damnify  the  said  plaintiff,  so  be- 
ing such  wharfinger  as  aforesaid,  in  his  said  business  and  employment,  and  to 
deprive  him  of  the  hire  and  reward  he  otherwise  would  have  received  and  de- 
rived from  tbe  wharfage  of  the  said  packages,  by  false  pretences  did  hinder  and 
prevent  the  delivery  of  the  said  last-mentioned  packages  to  the  said  plaintiff,  as 
such  wharfinger  as  aforesaid,  and  did  obtain  and  get  into  his  possession  the  same 
packages;  by  means  of  which  said  several  premises,  the  said  plaintiff  then  and 
there  lost  and  was  deprived  of  the  hire  and  reward,  profit,  benefit,  and  advan- 
tage, which  he  otherwise  would  have  derived  and  acquired  from  the  wharfage, 
keeping,  and  forwarding  such  packages  as  aforesaid,  to  wif,  at,  &c.  (venue) 
aforesaid. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  respective  times  of  the  por  repr^ 
committing  of  the  grievances  by  the  said  defendant  hereafter  mentioned,  was,  ■p>*"t,'***' 
and  from  thence  hitherto  hath  been,  and  still  is,  a  carrier,  in  and  by  a  certain  wag^oo  set 
waggon  of  the  said  plaintiff,  of  goods,  wares,  and  merchandizes,  from  a  certain  feodant't 
inn  called  the  White  Hart  Inn,  St.  John  Street,  in  the  county  of to  Bed- 


inn. 
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^^       ford,  in  tlie  couDty  of  Bedford,  and  for  hire  and  reward,  during  alt  that  liaMf 

l>SCCITt 

used,  exercised,  and  carried  on,  and  atill  doth  use,  exercise,  and  cany  on  the 
business  and  occupation  of  such  carrier  as  aforesaid,  to  wit,  at,  6lc.  (oesue) ; 
and  whereas  also,  just  before  and  at  the  time  of  (he  comroittiog  of  the  griefs 

r  *695  1  ^^^^^  hereinafter  next  mentioned,  a  ^certain  servant  of  certain  persons,  tmyog 
under  the  name,  style,  and  firm  of  Messrs.  E.  and  Co.  was  directed  and  autho- 
rized by  them  to  send  divers,  to  wit,  two  parcels,  by  the  said  waggon  of  the  aaid 
plaintiff,  from,  &c.  aforesaid,  to,  di&c.  aforesaid,  that  is  to  say,  one  of  the  aaid 
parcels  to  Mr.  T.  P.  at,  d&c.  aforesaid,  and  the  other  thereof  to  Mr.  D*  of  the 
same  place,  and  which  said  parcels  he  the  said  plaintiff  was  ready  and  willk^ 
to  accept  for  the  purpose  aforesaid,  and  to  carry  and  convey  the  same,  io'  and 
by  the  said  waggon,  from,  &c.  aforesaid,  to,  &c.  aforesaid ;  and  thereupon,  just 
before  the  committing  of  the  grievance  in  this  count  after  mentioned,  the  said 
servant  inquired  of  the  said  defendant,  at  a  certain  inn  in  St.  John  Street  afore- 
said, called  the  Cross  Keys,  whether  the  Bedford  waggon,  (meaning,  as  the 
said  defendant  well  knew,  the  said  waggon  of  the  said  plaintiff,)  then  went  from 
the  said  last-mentioned  inn  to  Bedford  aforesaid ;  whereupon  the  said  defendant 
then  and  there,  that  is  to  say,  on,  di&c.  at,  &c.  aforesaid,  well  knowing  the  pre- 
mises, but  contriving,  and  falsely  and  fraudulently  intending  to  injure  and  dam- 
nify the  said  plaintiff,  so  being  such  common  carrier  as  aforesaid,  and  to  depriie 
him  of  the  hire  and  reward  he  would  otherwise  have  received  and  derived  from 
the  carriage  of  the  said  parcels  in  and  by  his  said  waggon,  knowingly,  lalselyt 
fraudulently,  deceitfully,  and  maliciously,  then  and  there  represented  to  the  said 
servant  that  the  Bedford  waggon  (then  and  there  meaning  the  said  waggon  of 
the  said  plaintiff,)  did  then  go  from  the  said  inn  called  the  Cross  Keys,  where- 
as, in  truth  and  in  fact,  the  said  waggon  of  the  said  plaintiff  did  not  then  go  trom 
the  said  last-mentioned  inn,  as  he  the  said  defendant  then  and  there  well  knew ; 
by  means,  and  in  consequence  of  which  fiilse  representation  of  the  said  defen- 
dant, the  said  servant  was  then  and  there  induced  to  and  did  then  and  there  de- 
liver the  said  parcels  to  the  said  defendant,  who,  further  contriving  and  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on,  6lc  aforesaid,  at,  &c.  (venife)  afore- 
said, sent  the  same  to  Bedford  aforesaid,  by  another  and  different  waggon  dian 
the  said  waggon  of  the  said  plaintiff,  and  the  said  parcels  were  never  delivered 
to  the  said  plaintiff,  or  carried  or  conveyed  by  his  said  waggon  to  Bedford 
aforesaid,  or  elsewhere ;  by  means,  and  in  consequence  of  which  said  several 
premises,  the  said  plaintiff  then  and  there  lost  and  was  deprived  of  the  hire  and 
reward,  profit,  benefit,  and  advantage,  which  might  and  would  otherwise  have 
been  paid  and  arisen,  and  accrued  to  him  from  the  carriage  of  such  parcels  in 

SMoad  and  by  his  said  waggon  as  aforesaid,  to  wit,  at,  6lc,  (vmiu)  aforesaid. — And 
whereas  also,  before  and  at  the  time  of  the  committing  of  the  grievance  herein- 

[  *696  ]  after  next  mentioned,  the  said  Messrs.  £.  and  *Co.  at  the  request  of  the  said 
defendant,  had  caused  to  be  delivered  to  him  the  said  defendant,  divers,  to  wit, 
two  other  parcels,  to  be  by  him  delivered  to  the  said  plaintiff,  and  to  be  carried 
and  conveyed  by  the  said  plaintiff  as  such  common  carrier  as  aforesaid,  in  and 
by  his  said  waggon,  from,  d2>c.  aforesaid,  to,  &c.  aforesaid,  for  certain  hire  and 
reward  to  him  the  said  plaintiff  in  that  behalf;  nevertheless,  the  said  defendant, 
well  knowing  the  said  last-mentioned  premises,  but  contriving  and  intending  to 
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tDJttre  and  damnify  the  aaid  plaintifi;  did  not  nor  would  deliver  the  said  last-  >«» 
meotioned  parcels  to  the  said  plaiDtiff,  hot,  on  the  contrary  thereof*  afterwards,  to 
wit,  on,  &C.  atv  &c.  (tenue)  aforesaid,  wrongfully,  knowingly,  and  willingly 
caused  the  same  to  be  sent  from,  d&c.  aforesaid,  to,  he.  aforesaid,  by  a  certain 
other  carrier,  whereby  the  said  plaintiff  then  and  there  lost  and  was  deprived  of 
the  profit,  benefit,  and  advantage,  which  might  and  would  otherwise  have  arisen 
andaccnied  to  him  from  the  carriage  of  the  said  last*  mentioned  parcels  in  and 
by  his  said  waggon  as  last  aforesaid,  to  wit,  at,  d&c.  (ecniM)  aforesaid. — ^And  Third  eouau 
whereas  also,  before  and  at  the  time  of  the  committing  of  the  grievance  herein* 
after  next  mentioned,  the  said  defendant  had  accepted  and  received  from  cer* 
tain  persons,  trading  under  the  style  and  firm  of  Messrs  J«  and  Co.  a  certain 
box  or  parcel  to  be  by  him  delivered  to  the  driver  of  the  said  waggon  of  the  said 
plaintiff,  in  order  that  the  same  might  be  carried  and  conveyed  by  him,  as  such 
common  carrier  as  aforesaid,  in  and  by  bis  said  waggon,  from,  &c.  aforesaid, 
to,  &c.  aforesaid,  for  a  certain  hire  and  reward  to  the  said  plaintiff  in  that  be- 
half; yet  the  said  defendant,  well  knowing  the  said  last-nAentioned  premisest 
but  contriving,  and  falsely  and  fraudulently  intending  to  deprive  the  said  plain* 
tiff  of  the  hire  and  reward  he  would  have  acquired  and  received  in  case  he  had 
the  carriage  and  convejrance  of  the  said  last-mentioned  box  or  parcel  as  afore* 
said,  and  otherwise  to  injure  and-  damnify  the  said  plaintiff,  afterwards,  to  wit, 
on,  6lc.  at,  &c.  {venue)  aforesaid,  wrongfully  and  maliciously,  instead  of  deli- 
vering the  said  last-mentioned  box  or  parcel  to  the  driver  of  the  said  waggon  of 
the  said  plaintiff  afterwards,  to  wit,  on,  d;&c«  at,  6lc.  {venue)  aforesaid,  caused 
the  same  to  be  sent  from,  &c.  aforesaid,  to,  &c.  aforesaid,  by  a  certain  other 
carrier,  whereby  the  said  plaintiff  then  and  there  lost  and  was  deprived  of  all 
the  benefit,  profit,  and  advantage  which  might  and  would  otherwise  have  arisen 
and  accrued  to  him  from  the  carriage  of  the  last-mentioned  box  or  parcel  in  and 
by  his  said  waggon  as  aforesaid,  and  was  thereby  then  and  there  otherwise 
much  injured  and  damnified,  to  wit,  at,  &C  (vewue)  aforesaid. — [Faurih  eowU 
nearly  enmlar  to  tlu  thirds  ^ineerling  half  a  hogehead  of.  vinegar  ineUad  o/*o  [  *697  ] 
box  or  pareeL] 

For  that  whereas  the  said  plaintiff  for  divers,  to  wit,  two  years  and  upwards  Bj  one  fitb- 
now  last  past,  hath  been,  and  still  is,  a  [fishmonger,]  and  for  and  during  ail  the  l!^J£t'aDo- 
time  aforesaid,  hath  used,  exercised,  and  carried  on  the  said  trade  or  business  of  ^|^^^ 
a  [fishmonger,]  to  wit,  at,  d&c.  {venue)  and  the  said  defendant  hath,  during  all  to  owtoiMr. 
that  time,  there  also  used,  exercised,  and  carried  on,  and  still  doth  use,  exer* 
cise,  and  carry  on,  the  trade  and  business  of  a  [fishmonger ;]  and  whereas,  dur- 
ing all  that  time  aforesaid,  the  said  plaintiff  hath  been  of  great  repute  in  the  way 
of  bis  said  trade  or  business  of  a  [fishmonger,]  and  divers  and  very  many  per- 
sons of  great  worth  have,  during  all  the  time  aforesaid,  been  used  and  accustom- 
ed to  buy  [fish]  of  the  said  plaintiff,  and  the  said  pkiintiff,  by  means  of  such 
premises,  was  daily  acquiring  great  gains  and  profits  in  the  way  of  his  aaid 
trade  or  business,  to  wit,  at,  6lc.  {venue) ;  and  whereas,  whilst  the  said  plain- 
tiff and  the  said  defendant  so  respectively  followed  and  exercised  the  said  trade 
or  business  of  a  [fishmonger,]  to  wit,  at,  &>c.  (veniic)  aforesaid,  one  £.  F«  bov 
ing  the  customer  of  the  said  plaintiff  in  his  said  trade  or  business  of  a  [fishr 
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''^*       monger,]  did  thcin  and  there  want  to  boy  certain  fisb,  and  was  then  and  th«re 
desirous  of  buying  the  same  of  the  said  plaintiff,  to  wit,  at,  d&c.  (veniM)  «for#- 
said,  whereof  the  said  defendant  then  and  there  had  notice  ;  nevertheless  the 
said  defendant  well  knowing  the  premises,  but  contriving  and  maliciously  in- 
tend log  to  injure  the  said  plaintiff  in  his  said  trade  or  business,  then  and  thcfe, 
to  wit,  on,  drx.  at,  6lc.  (venue)  aforesaid,  wrongfully  and  unjustly  ofiered  and 
exposed  to  sale  to  one  6.  H,  then  and  there  being  the  servant  of  the  said  £•  F. 
certain  [fish,]  to  wit,  [three  pair  of  soles,]  of  (he  said  defendant,  as  and  for  the 
fish  of  the  said  plaintiff,  and  did  then  and  there  fabely  pretend  to  the  said  6.  H. 
that  the  same  then  were  the  [fish]  of  the  said  plaintiff,  when  the  said  defendaat 
then  and  there  well  knew  that  the  same  were  not  the  [fish]  of  the  said  plaintifll^ 
whereby  the  said  E.  F.  who  would  otherwise  have  then  bought  [fish]  of  ibesaid 
plaintiff,  was  then  wholly  prevented  from  buying  sfiich  [fish]  of  the  aaid  plaio- 
tiff,  and  the  said  plaintiff  thereby  wholly  lost  the  sale  of  the  said  [fish,]  which 
he  otherwise  would  have  sold  to  the  said  E.  F.  and  the  profit  and  benefit  of 
such  sale,  to  wit,  at,  6lc,  {venue)  aforesaid. 

By  nroprie-       p^p  tha|  whereas  he  the  said  plaintiff,  for  divers  years  before,  and  at  the  time 

t«r  of  paunt  i 

uiuff,against  of  the  committing  of  the  grievances  hereafter  next  mentioned,  did  prepare,  vend, 
■eftiaruiufi;  °nd  sell,  and  continue  to  prepare,  vend,  and  sell,  and  still  does  continue  to  pre- 
amff^Miv  P^^^'»  v^°<^«  ^^^^  s^ll  ^oi"  profit,  divers  large  quantities  of  a  certain  snuff  called 
reprcMDiing  cordial  cephalic  snuff,  which  said  snuff  the  said  plaintiff  was  then,  and  still  is, 
pared  bv  used  and  accustomed  to  sell  in  bottles,  respectively  wrapped  up  in  paper,  *hav- 
which  was  '"S  ^^  following,  amongst  other  words,  printed  thereon,  that  is  to  say,  **  Sold 
J»'JP^«<*  *>y  by  Fran*.  Newberry,  joint  proprietor,  having  purchased  of  Mr.  Collins  half  the 
(a).  right  and  benefit  of  the  patent,  at  his  new  medicinal  warehouse.  No.  45,  in  St. 

l  ^^^  J  Paul's  Church-yard,  on  the  coach-way  five  doors  from  Cheapside  towards 
Watling-street,  London,  used  by  B.  C.  Collins,  at  the  printing- ofiice.  New  Ca- 
nal, Salisbury,"  to  wit,  at,  &c. ;  and  whereas  the  said  plaintiff,  before  and  at  the 
time  of  committing  the  grievances  hereinafter  next  mentioned,  had  gained  and 
acquired  great  fame  and  reputation  with  the  public,  on  account  of  the  excellent 
quality  of  the  said  cordial  cephalic  snuff,  so  by  him  prepared,  vended,  and  sold, 
and  continued  to  be  prepared,  vended,  and  sold  as  aforesaid,  whereby  the  said 
plaintiff  daily  acquired  and  obtained  great  gain  and  pi  c^U  to  the  comfortable 
support  of  himself  and  family,  to  wit,  at,  &c.  {venue)  aforesaid  ;  yet  the 
said  defendant  well  knowing  the  premises,  but  wickedly  and  wrongfully,  subtly 
and  unjustly,  intending  to  injure  the  said  plaintiff  in  his  said  sale  of  the  said 
cordial  cephalic  snuff,  and  to  deprive  him  of  the  great  gain  and  profits  which 
he  the  said  plaintiff  would  otherwise  have  acquired,  by  preparing,  vending,  and  * 
selling  the  said  cordial  cephalic  snuff  as  aforesaid,  to  wit,  on,  &c.  and  on  divers       i 

(n)  Where  a  manufacturer  had  adopted  a  par-  manufactured  by  the  plaintiff,  it  appeared  inevi-  • 
ticular  mark  for  hit  goods,  in  order  to  denote  that  dence  that  the  persons  who  bougnt  the  goodi«f  I 
tbey  were  manufactured  by  him,  it  was  held,  that  the  defendant,  knew  by  whom  they  werelnaDa&c- 
an  action  on  the  case  was  maintainable  by  him  tured,  but  that  the  defendant  used  the  plaintiff^ 
affaiDSt  another  person  who  adopted  the  same  mark,  and  sold  the  eoods  so  marked  in  order  tbm( 
mark  for  the  purpose  of  denoting  that  hia  his  customers  might,  and  in  fact  they  did,  re-sell 
goods  were  manufactured  by  the  plaintiff,  and  who  them  as  and  for  goods  nanufaetored  by  the  plus- 
sold  the  goods  so  marked  as  and  for  goods  man-  tiff,  it  was  hold  that  this  evidence  aupported  iho 
ufiioturea  by  the  plaintiff.  The  declaration  stated  declaration,  S  B.  &  C .  541 . — 6  D.  &  R.  tSt,  S^  C . ; 
that  tiko  doModant  sold  t|ie  goods  aa  and  for  goods  and  see  form  of  declaration  thero. 
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Other  ilny.s  and  times  between  that  day  and  the  day  of  the  commencement  of 
this  suit,  to  wit,  at,  &c.  {venue)  aforesaid,  did  wrongfully,  knowingly,  injurious- 
ly, deceitfully,  and  fraudulently,  against  the  will,  and  without  the  license  or 
consent  of  the  said  plaintiff,  prepare  and  make,  and  cause  to  be  prepared  and 
made,  divers,  to  wit,  15,000  bottles  of  snttfl*,  in  imitation  of  the  said  cordial  ce* 
phalic  snuff,  so  prepared,  vended,  and  sold  by  the  said  plaintiff  as  aforesaid,  and 
did  wrap  up,  and  caused  to  be  wrapped  up,  the  said  last-mentioned  bottles 
of  snuff,  in  paper,  having  the  following,  amongst  other  words,  printed  thereon, 
that  is  to  say,  ••  Sold  by  Fran».  Newberry,  &c."  {as  in  the  original  label)  in 
order  to  denote  that  such  snuflT  Oras  the  genuine  cordial  cephalic  snuff,  prepar- 
ed, vended,  and  sold  by  the  said  plaintiff;  and  did  kifowingly,  wrongfully,  in- 
juriously, deceitfully,  and  fraudulently,  vend  and  soli,  for  his  own  lucre  and 
gain,  the  said  last-mentioded  bottles  of  snuff,  by  the  name  and  description  of  a 
cordial  cephalic  snuff,  which  had  been  prepared,  vended,  and  sold  by  the  said 
platntiflT,  whereas  in  truth  and  in  fact,  the  said  plaintiff  had  never  been  the  pre- 
parer, vendor,  or  seller  thereof,  or  any  part  ^thereof;  by  reason  of  which  said  [  ^699  ] 
premises  the  said  plaintiff  has  been  fraudulently,  deceitfully,  wrongfully,  and  in- 
juriously hindered  and  prevented  by  the  said  defendant,  from  selling,  vending, 
and  disposing  of  divers  large  quantities,  to  wit,  15,000  bottles,  of  the  said 
cordial  cephalic  snuff,  which  the  said  plaintiff  would  otherwise  have  sold,  vended 
and  disposed  of,  and  the  said  plaintiff  has  also  been  deprived  of  divers  great 
gains  and  profits,  which  would  otherwise  have  accrued  to  him  the  said  plaintiff 
from  the  sale  thereof,  and  has  been  otherwise  greatly  injured  in  the  selling  and 
vending  of  the  said  cordial  cephalic  snuff,  to  wit,  at,  &c.  {venue)  aforesaid. 

For  that  whereas,  before  and  at  the  time  of  committing  the  grievance  by  For  defend- 
the  said  defendant,  as  hereafter  next  mentioned,  the  said  plaintiff  was  the  occu*  ?/Ljectmem 
pier  of  a  certain  [messuage  or  cottage,  and  garden,]  with  the  appurtenances,  ^|^j|||f*'^^^' 
situate  and  being  at,  &c.  and  a  certain  action  of  ejectment  had  been  commenc-  whereby  he 
ed  against  the  said  plaintiff,  and  then  was  depending,  for  the  recovery  of  the  said  soned  for 
tenements,  with  the  appurtenances,  in  the  court  of,  d&c.  wherein  J.  D.  on  the  j^S^JJ^t 
demise  of  F.  S.  was  the  plaintiff,  and  the  said  plaintiff  in  this  suit  had  been  H^^^  *^>n 
served  with  a  copy  of  the  declaration  in  the  said  action  of  ejectment,  and  the 
said  plaintiff  had  then  no  valid  or  sufficient  defence  to  tho  sanie  action  ;  yet  the 
said  defendant  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said 
plaintiff,  and  to  subject  him  to  the  payment  of  the  costs  of  the  said  action,  here- 
tofore, to  wit,  in Term,  in  the year  of,  &c.  that  is  to  say,  on,  dltc.  to 

wit,  at,  &c.  {venue)  aforesaid,  wrongfully  and  injuriously,  and  without  the  leave 
or  license,  and  against  the  will  of  the  said  plaintiff,  caused  and  procured  an  ap- 
pearance to  be  entered  in  the  same  court  in  the  said  action,  for  and  on  behalf  of 
the  said  plaintiff,  and  then  and  there  also,  without  the  leave  or  license,  and 
against  tho  will  of  the  said  plaintiff,  caused  and  procured  a  certain  plea  to  be 
pleaded  therein,  lo  wit,  that  be  the  said  plaintiff  was  not  guilty  of  the  trespass 
and  ejectment  complained  of  in  the  said  action ;  and  such  proceedings  were 
thereupon  had  without  the  license  or  consent  or  knowledge  of  the  said  plaintiff, 


(o)  Thu  cause  was  tritd,  and  plaintiff  obtained  a  verdict  for  601.  damages. 
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^^       that  afterwards,  to  wit,  in  — ^  Term,  in  and  concerning  the  said  action,  it 

^considered  in  and  by  the  said  court  that  the  said  J.  D.  should  recover  against 
the  said  plaintiff*,  his  term  then  to  come  of  and  in  the  said  tenements,  with  tbe 
appurtenances,  and  his  damages  o(£ —  by  the  jury  in  the  said  action  ttBaeswui, 
and  also  £ —  for  his  costs  and  charges,  by  the  said  court  of  our  said  lord  the  king 
adjudged  to  the  said  J.  D.  of  increase,  and  with  his  assent,  as  by  the  reooid 
and  proceedings  thereof  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  more  fully  appears  :  And  the  said  plaintiflT  further  saitii,  that  after- 
wards, to  wit,  on,  &fC,  a  certain  writ  of  our  said  lord  the  king  was  duly  ssned 
upon  the  said  judgment,  out  of  the  said  court  of  our  said  lord  the  king*  befort 
the  king  himself,  directed  to  the  sheriff  of  whereby  our  said  lord  the  Idog 

commanded  the  said  sheriff  that  he  should  take  the  said  plaintiff,  if  be  ahoiild  be 
found  in  his  bailiwick,  and  him  safely  keep,  so  that'he  the  said  sheriff  dMMiU 
have  the  body  of  the  said  plaintiff  before  our  said  lord  the  king,  on,  &c.  vrbne- 
soever  our  said  lord  the  king  should  then  be  in  England,  to  satisfy  the  ssid  J. 
D*  the  said  sum  of  £ —  which  by  the  said  court  of  our  said  lord  the  king,  be- 
fore the  king  himself,  at  Westminster  aforesaid,  were  adjudged  to  the  said  J.  D. 
for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the  trespass 
and  ejectment  aforesaid,  as  for  his  costs  and  charges  by  him  about  his  suit  is 
that  behalf  expended,  whereof  the  said  plaintiff  was  also  convicted  as  aforesaid, 
as  appeared  to  our  said  lord  the  king  of  record,  and  that  the  said  sheriff  should 
then  have  there  that  writ ;  which  said  writ  afterwards,  and  before  the  deUvwy 
thereof  to  the  said  dieriff  of  -—  to  be  executed  as  hereinafter  mentioned,  was 
duly  indorsed,  with  a  direction  to  the  s^d  sherifi^  requiring  him  to  levy  £-^ 
besides  poundage,*  officers'  fees,  and  all  other  incidental  expenses  :  which  said 
writ,  so  indorsed  as  aforesaid,  afterwards,  and  before  the  said  return  thereof,  to 
to  wit,  on,  d2>c.  at,  &c.  was  delivered  to  £•  F.  and  6*  H.  then  being  sherifi  of 
the  said  county  of  —  to  be  executed  in  due  form  of  law,  by  virtue  of  which 
said  writ  the  said  £.  F.  and  G*  H.  so  being  sheriffs  as  aforesaid,  afterwards, 
and  before  the  said  return  of  the  said  writ,  to  wit,  on,  d&c.  and  within  the  baili- 
wick of  the  said  sheriff,  took  and  arrested  Ibe  said  plaintiff  by  his  body,  and  then 
and  there,  by  virtue  of  the  said  writ,  had  and  detained  him  in  his  custody,  in 
execution  for  the  said  sum  of  £ —  and  the  said  plaintiff  was  kept  and  detained 
f  *701  1  '°  execution  upon  the  said  judgment  for  a  long  space  of  time,  to  wit,  for  *tbe 

space  of days ;  by  means  of  which  said  several  premises  he  the  said 

plaintiff,  whilst  he  was  so  imprisoned  as  albresaid,  not  only  suffered  great  pain 

of  body  and  mind,  and  was  greatly  exposed  in  his  credit  and  circumstances, 

and  was  hindered  and  prevented  from  performing  and  transacting  his  necessary 

affiiirs  and  business,  but  was  forced  and  obliged  to,  and  did  necessarily  pay, 

lay  out,  and  expend,  a  large  sum  of  money,  to  wit,  the  sum  of  ^ —  in  and  about 

supporting  himself  whilst  be  was  so  imprisoned  as  aforesaid,  and  also  ia  and 

about  the  obtaining  his  release  from  the  said  arrest  and  imprisonment,  and  in 

and  about  otber  the  premises,  and  hath  been,  and  is,  by  means  of  the  premises. 

Second         otherwise  greatly  injured,  to  wit,at,&.c.  {venue)  aforesaid.— And  whereas  also, 

cotinu  before  and  at  the  time  of  the  committing  of  the  grievances  hereinafter  next 

mentioned,  the  said  plaintiff  was  in  the  possession  of  a  certain  other  messuage, 

dz.c.  situate,  &c.  and  a  certain  action  of  ejectment  had  been  commenced  on 
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the  part^and  behalf  of  the  said  F.  S.  and  then  was  depending,  for  the  recovery  '<^* 
of  the  possession  of  the  said  last-mentioned  tenements,  with  the  appurtenances, 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself;  yet  the  said  de- 
fendant contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  sakl 
plaintiff  in  this  behalf,  heretofore,  to  wit,  in  —  Term,  in  the  year  of,  d&c. 
that  is  to  say,  on,  d&c.  at,  Sic.{venue)  aforesaid,  wrongfully  and  injuriously,  and 
without  the  authority,  leave,  or  license  of  the  said  plaintiff,  caused  and  procured 
a  defence  to  the  said  last-mentioned  action,  to  be  conducted  and  carried  on  in 
the  name  of  him  the  said  plaintiff,  and  a  certain  plea  to  be  pleaded  therein,  to 
wit,  that  he  the  said  plaintiff  was  not  guilty  of  the  trespass  and  ejectment  com- 
plained of  in  the  said  last-mentioned  action,  and  suffered  und  permitted  such 
proceedings  to  be  thereupon  had,  without  the  authority,  license,  or  consent  of 

the  said  plaintiff;  that  afterwards,  to  wit,  in Term,  to  wit,  on,  &c.  it  was 

considered  and  adjudged  by  the  said  court  that  the  said  J.  D.  should  recover 
against  the  said  plaintiff  his  term  to  come  of  and  in  the  said  last-mentioned 
premises,  with  the  appurtenances  and  his  damages  to  £ —  by  the  jury  in  the 
said  action  assessed,  and  also  £ —  for  his  costs  and  expenses,  by  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  adjudged  of  inerease  to  the 
said  J.  D.  and  with  his  consent,  as  by  the  record  and  proceedings  thereof  remain- 
ing in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  more  *fully  [  *702  ] 
appears  :  and  the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  on,  &^  a 
certain  writ  of  our  said  lord  the  king  was  issued  out  of  the  court  of  our  said  lord 

the  king,  before  the  king  himself,  directed  to  the  sheriff  of upon  the  said 

last-mentioned  judgment,  whereby  our  said  lord  the  king  commanded  die  said 
sheriff,  &c.  [nearly  simUar  io  the  Uut  count.'] 

T  Commencement  aa  an/e,  696.1 — ^For  that  whereas  the  said  plaintiff,  before  ^<»  ^*^\f 
and  at  the  time  of  the  committing  of  the  grievance  by  the  said  defendant,  as  a  Uurd  pw^ 
hereinafter  next  mentioned,  was  and  from  thence  hitherto  hath  been  and  still  is  !|^|!^(^^ 

a ,  and  the  trade  and  business  of  a hath,  for  and  during  all  that  time, 

used,  exercised,  and  carried  on,  and  still  doth  use,  exercise,  and  carry  on,  to 

wit,  at,  &c.  {venue).     And  whereas  also  the  said  plaintiff,  so  being  a ,  and 

so  using,  exercising,  and  carrying  on,  the  said  trade  and  business  as  afore- 
said, one  £.  F.  before  the  committing  of  the  grievance  by  the  said  defendant, 
as  hereinafter  next  mentioned,  to  wit,  on,  d&c.  at,  &c.  (venue)  aforesaid,  ap- 
plied to  the  said  plaintiff,  and  then  and  there  requested  the  said  plaintiff  to 

{p)  By  th«  late  act,  9  Creo.  4.  e.  14,  «.  S,  in  o^"  ioe,  or  with  a  view  to  the  peeaniary  interMt  of  ike 
der  Io  reader  a  party  liable  to  thia  action^  he  must  party  recommooding ;  and  tee  the  form  of  dedap 
have  made  the  reureaentatioD  in  writing  signed  by  ration  in  that  case,  post,  706. — Seo  the  precedents 
him.  Am  to  when  an  aciiea  of  this  nature*may  bo  in  S  T.  R.  61.— 1  East,  818.--S  Id.  92.— S  B.  & 
supported,  see  Sclw.  N.  P.  660.— S  Chit.  Com.  P.  867,  where  also  the  principles  upon  which  this 
Law,  ass.  and  cases  there  collected.— ft  East,  107.  action  is  founded,  are  stated.  As  to  declaratioM 
— S  B.  &P.  367.— 2  New  Rep.  841.— 1  Taunt,  for  deceit  in  general,  see  the  notes  to  the  precc- 
668.  FVom  S  Moore,  718, 8  Taunt.  687,  S.  C,  it  dents,  ante,  ^  False  IVarraniUa,  ftc."  and  6 
should  seera,  that  to  support  this  action  there  must  Wenlw.  Ind.  28, 29.— Com.  Di^.  Action  for  De- 
have  been  some  fraud  or  intention  on  the  part  ceil,  P.  2.— Bac.  Ab.  Action  on  Case,  E.— Deceit 
of  tkg  defendant  to  deceive.  In  a  later  case,  in  6  on  a  sale,  12  East,  682.— See  idso  7  Price,  644. 
Bing.  896,  it  was  hold,  that  where  a  parly  recom-  The  third  person  represented  to  be  fit  to  be  trusts 
meiMls  an  ajrent  by  making  siatoments,  which  he  ed,  will  be  a  competent  witnoss  for  the  plaintiS;  I 
knows  to  befaise,  he  is  responsible  in  daiuaps  for  Campb.  277.-2  Id.  47.— Sec  also  as  to  evidence, 
the  misconduct  of  the  agent,  although  it  bo  not  3  Esp.  Rop.  194. 
shown  that  the  reprcsentatioo  was  given  from  mal- 
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'<>*       sell  good;!  on  credit  (o  the  said  £.  £•  id  the  way  of  the  said  phuntifT's  said  frade 
and  business  of  a         ■.     And  the  said  ^plaintitf  being  then  and  there  uihh:' 
quainted  with  the  character  and  circumstances  of  the  said  E.  F.  was  then  auid 
there  referred  by  hiui  to  the  said  defendant  for  information  respecting  the  8afi>e« 
whereof  the  said  defendant  afterwards,  and  before  the  sale  of  any  goods   by 
the  said  plaintiff  to  the  said  £•  F.  to  witt  on,  d&c.  at,  d&c.  (renue)  aforeaaki, 
had  notice  from  one  G.  II.  the  servant  of  the  said  plaintifiT,  and  the  said   dc* 
fendant  was  then  and  there  interrogated  by  the  said  G*  H.  on  the  part  of  the 
said  plaintiff,  respecting  the  character  and  circumstances  of  the  said  £.  F. 
Nevertheless  the  said  defendant  well  knowing  the  premises,  and  that  the  said  C 

F.  was  then  and  there  in  bad  and  insolvent  circumstances,  and  unBt  to  be  tnisled 
with  goods  on  credit,  but  contriving,  and  fraudulently  intending,  craftily  aod 
subtly,  to  deceive  and  injure  the  said  plain liflf  in  this  behalf,  on  the  day  and 
year  aforesaid,  at,  &c.  aforesaid,  falsely,  fraudulently,  and  deceitfully (9),  in 
writing(r),  signed    by  the    said    defendant,  in    answer  to  certain    queatioos 
then  and  there  put  to  the  said  defendant  by  the  said  G.  H.  on  the  part  of  the 
said  plaintiff,  respecting  the  character  and  circumstances  of  the  said   £.  F. 
represented  and  affirmed  that  [here  set  forth  the  misreprese$italunt8  as  /Acf 
appear  froin  the  dcfeudanVs  tenting^  as  thus^  the  said  defendant  knew  the 
•aid  £.  F.  and  had  done  a  deal  of  business  with  him,  and  taken  a  deal  of  hts 
(the  said  £•  F.'s)  money,  and  that  the  said  defendant  then  did  business  with 
the  said  £.  F.  and  that  upon  the  whole  the  said  defendant  believed  the  said 
£.  F.  to  be  a  good  man  (thereby  then. and  there  meaning  that  the  sakl  de- 
fendant believed  the  said  £.  F.  to  be  a  man  in  good  circurostancest  and  fit 
to  be  trusted  with  goods  on  credit).]     By  means  and  in  consequeQce(«)  of 
which  representation  and  affirmation  so  made  and  given  by  the  said  defendant 
to  the  said  G.  H.  as  aforesaid,  the  said  plaintiff  not  knowing  to  the  cootiaiy, 
but  believing  therefrom  that  the  said  £.  F.  was  a  man  in  good  circumstaoees, 

[  *704  ]  and  fit  to  be  trusted  as  ^aforesaid,  aHerwards,  to  wit,  on  the  day  and  year  afore- 
said, and  on  divers  other  days  and  times  between  that  day  and  the day  of 

■  then  next  foUowing,  at,  d&c.  (vtnuu)  aforesaid*  was  induced  to  give  credit  to 
the  said  £.  F.  and  did  then  sell  and  deliver  to  him  divers  coods  on  credit  to 
a  large  amount,  to  wit,  to  the  amount  of  £ —  to  wit,  at,  &.c.  (venue)  afore- 
said ;  whereas  in  truth  and  in  fact  [here  negative  the  truth  ofdefendanVe  rqnre* 
MentationSt  ihus^  mutatis  vautandis^  the  said  £.  F.  at  the  time  of  the  said  defen- 
dant so  making  and  giving  the  said  representation  and  affirmation  to  the  said 

G.  H.  as  aforesaid,  was  in  bad  and  insolvent  circumstances,  and  not  fit  to  be 
trusted  with  goods  on  credit ;  and  whereas  in  truth  and  in  fact  the  said  defendant 
did  not  at  that  time  do  business  with  the  said  £.  F. ;  and  whereas  in  truth  and 
in  fact  the  said  defendant  did  not  believe  the  said  £.  F.  to  be  a  good  man,  bat 
on  the  contrary  thereof  at  that  time  well  knew  the  said  £.  F.  then  was  io  bad 
and  insolvent  circumstances,  and  not  fit  to  be  trusted  with  goods  on  credit.] 

{q)  As  the  improper  motive  is  the  gist  of  the  -^1  East,  563. 

action,  the  allegation  of  the  ticUnter  is  in  t!iis  case  (r)  Though  the  9  G«n.  4.  c.  H.  s.  6,  requires 

material,  though  we  have  fscrn  in  the  case  of  war-  the  representation  to  be  in  trhting,  signed  by  the 

rantyit  is  otherwise,  ante,  680,  in  noHt;  and  Com.  defendant,  yet  it  should  seem  this  arennent  is  un- 

Die.  Action  on  Case  for  Deceit,  F.  2.-6  Bing.  ncceapary,  1  Saund.  276,  note  I.— 6  Bing.  529. 

.S96.  The  term  "  ralsely,"  or  "  fraudulently,"  would,  (#)  Some  loss  or  damage  must  be  averred  and 

however,  be  sulficicut,  Id.— 1  Saund.  242  a,  note  2.  proved,  2  Marsh.  219. 


FOR  TORTS  TO  PERSONAL  PROPERTY,  704 


DKCCIT. 


And  (he  said  plaintiff  further  sayp,  that  the  said  several  sums  of  mooey  are  still 
wholly  due  and  unpaid  to  the  said  plaintifft  and  he  is  likely  wholly  to  lose  the 
same,  to  wit,  at,  &c.  (vetme)  aforesaid. 

And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing  Second 
of  the  grievance  by  the  said  defendant,  as  hereaf\er  next  mentioned,  carried  on  general. 

the  trade  and  business  of  a ,  and  the  said  £•  F.  was  desirous  to  deul  with, 

and  to  be  trusted  by  the  said  plaintiff  for  divers  goods,  wares,  and  merchan- 
dizes, on  credit,  in  the  way  of  the  said  trade  and  business ;  and  thereupon  the 
said  defendant,  heretofore,  to  wit,  on,  6lc»  at,  &c.  (vefiue)  aforesaid,  again  con- 
triving and  intending  to  deceive  and  defraud  the  said  plaintiff,  and  wrongfully, 
deceitfully,  and  fraudulently  to  induce,  persuade,  and  encourage  the  said  plain- 
tiff to  deal  with  the  said  £•  F,  in  the  way  of  his  trade  and  business,  and  to  sell 
and  deliver  to  the  said  £.  F.  divers  other  goods,  wares,  and  merchandizes,  up- 
on trust  and  credit,  the  said  defendant  falsely,  fraudulently,  and  deceitfully,  then 
and  there  asserUd  and  repre$ented  to  the  said  plaintiff  in  substance,  that  [the  said 
plaintiff  might  safely  trust  and  give  credit  to  the  said  £.  F.  in  that  behalf,  and 
that  the  said  plaintiff  might  safely  sell  and  deliver  to  the  said  £.  F.  divers  oth- 
er goods,  wares,  and  merchandizes,  upon  trust  and  credit.]  By  means  of 
which  said  last-mentioned  false,  fraudulent,  and  ^deceitful  assertion  and  repre-  [  *705  ] 
sentation,  the  said  defendant  did  then  and  there  fraudulently  and  deceitfully  in- 
duce, persuade,  and  encourage,  the  said  plaintiff  to  deal  with  the  said  £.  F.  in 
the  way  of  his  said  trade  and  business,  and  to  trust  and  give  credit  to  him  in 
that  behalf,  and  to  sell  and  deliver  to  the  said  E.  F.  divers  goods,  wares,  and 
merchandizes,  upon  trust  and  credit.  And  the  said  plaintiff  in  fact  says,  that 
he,  confiding  in,  and  giving  credit  to,  the  said  last-mentioned  assertion  and  rep- 
resentation of  the  said  defendant,  and  believing  the  same  to  be  true,  and  not 
knowing  the  contrary  thereof,  did  afterwards,  to  wit,  on  the  day  and  year  last 

aforesaid,  and  for  a  long  time,  to  wit,  until  the day  of deal  with  the 

said  £.  F.  in  the  way  of  his  trade  and  business,  and  did  trust  and  give  credit 
to  him  in  that  behalf,  and  did  sell  and  deliver  to  him  divers  other  goods,  wares, 
and  merchandizes,  to  a  large  amount,  to  wit,  to  the  amount  of  «£ —  upon  trust 
and  credit,  to  wit,  at,  &c.  (venue)  aforesaid  ;  whereas  in  truth  and  in  fact,  at 
the  time  of  the  said  defendant's  making  his  said  last-mentioned  assertion  and 
representation,  the  said  plaintiff  could  not  safely  trust  and  give  credit  to  the  said 
£.  F.  nor  could  the  said  plaintiff  safely  sell  and  deliver  to  the  said  E.  F.  any 
goods,  wares,  and  merchandizes,  upon  trust  and  credit,  and  the  said  defendant, 
when  he  so  made  his  said  last-mentioned  assertion  and  representation,  well  knew 
the  same,  to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiff  further  says, 
that  the  said  £•  F.  hath  not,  nor  hath  any  other  person  on  his  behalf,  paid  to  the 
said  plaintiff  the  said  last-mentioned  sum  of  money  so  due  to  him  for  the  said 
last-mentioned  goods,  wares,  and  merchandizes,  or  any  part  thereof,  but  on  the 
contrary  thereof  he  the  said  E.  F.  then  was,  and  still  is,  wholly  unable  to  pay 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  afore- 
said, and  the  said  plaintiff  is  likely  to  lok>c  the  same,  to  wit,  at,  6lc.  (venue) 
aforesaid. — [^Conclude  as  ante,  506.] 
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FOR  Pot  tbat  whereas  the  said  plaintifist  before  and  at  the  time  of  the  comnul- 

DECEIT 

ting  of  the  grievancea  hereinafter  mentioned,  carried  on«  and  from  tbeneefof^ 
^MnUnT^'  hitherto  have  carried  on,  trade  and  business  as  dealers  in  tea  and  other  goods, 
the  dimrac-  (q  *wit,  at  London  ;  wherefore  the  said  defendant,  heretofore,  to  wit,  on   the 
son  whom     10th  day  of  December,  A.  D.  1824,  to  wit,  at  London,  contriving,  and  franda* 
SJ[2|^   ^    lentlj  intending  craftilj  and  subtly  to  deceive  and  injure  the  said  plainti&,  aad 
queiKe  em-  |q  induce  them  to  employ  a  certain  person,  to  wit,  one  J.  J.  as  their  a^ent  in 
lii>a{ent(i).  the  Said  business,  at  Manchester,  in  the  county  of  Lancaster,  to  obtain  and  le- 
I     '^  J  ceive  orders  for  goods  to  be  supplied  by  them,  and  to  receive  and  collect  mone^ 
on  their  account,  in  the  way  of  their  said  business,  for  commission  and  reward 
to  him,  payable  in  that  behalf,  falsely,  fraudulently,  and  deceitfully  repreaeated 
and  asserted  to  the  said  plaintiffs,  that  the  said  J.  J.  had  then  an  excellent  eoo- 
nection  in  that  line  at  Manchester  and  the  neighboihood,  and  that  the  hoase 
for  which  he  had  done  business  there  was  no  longer  able  to  execute  his  ex- 
tensive orders.     By  means  and  in  consequence  of  which  representation,  tfae 
said  plaintiffs,  not  knowing  to  the  contrary,  but  believing  therefrom  that  the  said 
J.  J.  had,  at  the  time  of  such  representation,  an  excellent  connection  in  the 
line  of  such  agency  as  aforesaid,  at  Manchester  aforesaid,  and  had  obtained  ex. 
tensive  orders  there  for  some  house,  were  induced  to  hire  and  engage,  and  did 
afterwards,  to  wit,  on,  dz>c.  at  London  aforesaid,  hire  and  engage  the  said  J.  J. 
as  such  agent  in  their  said  business  at  Manchester  aforesaid,  for  commissioa 
and  reward  to  him  payable  in  that  behalf,  and  did  instruct  and  authorize  htm,  io 
that  capacity,  to  obtain  and  take  orders  for  the  sale  and  supply  of  goods 
by  the  said  plaintiffs  in  the  said  business,  and  to  collect  and  receive  money  fiv 
and  on  account  of  the  said  plaintiffs  in  the  way  of  their  said  busineas.    And 
the  said  J.  J.  under  and  by  virtue  of  that  employment,  did  afterwards,  to  wit. 
on  the  day  and  year  aforesaid,  at,  d&c.  obtain  and  take  orders  for  the  sale  aad 
supply  of  goods  by  the  said  plaintifis  in  the  said  business,  to  divers  persons, 
to  a  large  amount  and  value,  and  to  collect  and  receive  for  and  on  account  of  the 
said  plaintiffs,  in  the  way  of  the  said  business,  from  divers  persons,  divers  sums 
of  money ;  whereas  in  truth  and  in  fact,  at  the  time  the  defendant  so  repreaent- 
ed  and  asserted  as  aforesaid,  the  said  J.  J.had  not  an  excellent  or  any  connee- 
tion  in  the  line  of  such  agency,  at  Manchester  aforesaid,  or  its  neigbhorhood,  as 
the  said  defendant  then  well  knew,  to  wit,  at  London  aforesaid.     And  where- 
as in  truth  and  in  fact,  at  the  time  last  aforesaid,  the  said  J.  J.  had  not  obtained 
[  *707  ]  extensive  orders,  or  any  orders,  at  Manchester  aforesaid,  for  any  ^hoose  what- 
soever, as  the  said  defendant  then  and  there  well  knew.     Ajid  the  said  plainti& 
in  &ct  say,  that  the  said  J.  J.  for  want  of  a  good  and  sufficient  connection  in  the 
line  of  such  agency,  at  Manchester  aforesaid  and  its  neighborhood,  did,  under 
and  by  virtue  of  his  said  employment,  obtain  orders  for  the  sale  and  supply  of 
goods  on  credit  by  the  said  plaintiffs  in'  the  said  business,  to  divers  customers 
of  worse  and  less  respectable  characters  and  circumstances  than  he  otherwise 
would  have  done,  and  did  thereby  induce  the  said  plaintifis,  who  were  ignorant 
of  tho  character  and  circumstances  of  such  customers,  to  sell  to  them  on  cre- 
dit, and  supply  them  with  goods  pursuant  to  such  orders,  such  goods  being 

{t)  ThiH  wan  tbo  rorm  adopted  in  6  Biiig.  396.<— 7  Bing.  105,  S.  C,  and  in  which  action  the  plainliir 
succeeded ;  see  tho  note,  ante,  702. 
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in  the  whole  of  large  value,  to  wit,  of  the  value  of  ^2000,  of  lawful  inoDey  of      *<>» 
Great  Britain ;  and  although  the  prices  for  which  those  goods  were  so  sold 
ought  long  since  to  have  been  paid  and  satisfied  to  the  said  plaintiffs,  yet  those 
customers,  by  reason  of  such  their  characters  and  circumstances,  have  hitherto 
refused  and  neglected  to  pay  for  the  same«  and  the  said  last-mentioned  goods 
were  wholly  lost  to  the  said  plaintiffs,  to  wit,  at  London  aforesaid.     And  the 
said  plaintiff  further  say,  that  the  said  J.  J.  contrary  to  his  duty  as  such  agent, 
has  made  away  with  and  converted  to  his  own  use,  and  has  not  paid  or  ac- 
counted for  to  the  said  plaintiffs,  divers  large  sums  of  money,  collected  and  re- 
ceived by  him  as  such  agent  as  aforesaid,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  <£2000,  of  like  lawful  money,  which  was  thereby  wholly  lost  to  the 
said  plaintiffs,  to  wit,  at  London  aforesaid.     And  the  said  plaintiffs  further  say, 
that  the  said  J.  J.  contrary  to  his  duty  as  such  agent,  has  neglected  and  refus- 
ed to  render  due  and  sufficient  accounts  to  the  said  plaintiffs,  of  divers  large  quan- 
tities of  their  goods  sold  by  him,  and  of  the  prices  of  other  of  their  goods  which 
came  to  his  possession  as  such  agent  as  aforesaid,  the  value  thereof  amount- 
ing in  the  whole  to  a  large  sum,  to  wit,  ^2000,  of  like  lawful  money,  which 
goods  were  thereby  wholly  lost  to  the  said  plaintiffs,  to  wit,  at  London  afore- 
said.—[TAe  second  and  third  e&urUs  differed  from  ihefirai  in  staling^  more  gen- 
erally^  the  repreeentation  made  hy  (he  defendant  to  the  pUdntiffs^  and  their  con^ 
sequent  employment  of  J.  J,     The  g^^avamen  in  the  fourth  count  was^  that  the 
defendant,  at  the  time  he  recommended  J.  J*  as  a  desirable  agentf  knew  that  he 
had  ^800  to  pay  withotU  any  means  of  doing  so,  and  that  J.  J,  being  employed 
by  the  plaintiffs,  failed  to  account  to  them.     The  "^Jifth  count  stated,  that  defend-  [  *708  } 
otii  requested  plaintiffs  to  employ  J.  J.  as  an  agent ;  it  then  set  forth  in  detail 
certain  embarrassments  which  J.  J.  was  laboring  under  at  the  timCf  of  which  it 
was  material  they  should  hate  been  informed,  and  which  the  defendant^  although 
it  was  his  duty  to  inform  them,  wrongfully,  deceitfully,  wilfully,  and  fraudsdeni' 
ly  withheld  and  concealed  Jrom  thetn,  per  quod  they  employed  and  were  injur' 
ed  by  J.  J.  {nearly  as  in  the  first  count.)     Tlure  were  four  other  counts^  aUeging 
this  concetUmeni  in  various  ways.] 

[Commencement  as  ante,  596.] — For  that  whereas  the  said  plaintiff  heretofore,  roBi*B«Li- 

OBNCC   IH 

DHiTiira 

(«)  See  ibrms,  8  Weniw.  Index,  47.-2  New  who  was  on  horseback,  without  any  reason,  cross-  c***'^*™* 

Rc|).  117,  446;  and  see  the  forms,  ante,  647,  of  cd  over  to  tho  side  on  which  the  defendant  was  a     *    i  th 

declarations  against  coach  proprietors,  for  over-  driving  and  on  endcavorioc  to  pass  his  horse  was  ''^^*°'^  }r^ 

loading  and  ini))ropcr  driving.    As  to  the  law,  see  killed,lLord  Kenyon,  C.  J.  held,  that  it  was  putting  |2III[JIk'r     * 

Solw.  N.  P.  tit.  Con^ecjuontial  Damage.     The  himself  Toiuntarily  into  danger,  and  that  the  iBJiiry  Smm  1*1 

law  or  usage  of  the  road  is  not  the  critonon  of  nc-  was  of  his  own  seeking ;  but  ine  jury  found  a  ver-         "•g"" 

gtigvnce;  thoreforr,  where  the  defendant's  carriage  diet  for  tho  plaintifi;  which  the  court  of  King's  f?*??^'    , 

was  on  the  wrong  sido  of  the  road,  and  in  attempt-  Bench  refused  to  disturb,  2  Esp.  Rep.  686.    As  to  ^'liri '^^^^ 

ing  to  pass  on  the  near  instead  of  tnc  offside,  plain-  the  rule,  where  ships  meet,  see  3  U.  &  P.  528.   tSru^!!!? 

tin  sustained  damage,  it  was  held  a  question  for  The  plaintiff  cannot  recover  if  ho  was  in  fault,  tlie  i^^mllt* 

*    the  jury,  to  decide  whether  there  was  negligence,  injury  should  er.tirely  arise  from  the  defendant's    J^  rff** 

without  regard  to  the  law  of  the  road,  21).  &  R.  (ault,  2  Taunt.  S16.— M.  &  M.  C.  N.  P.  169.  KJSSI/Lf 

255.-6  Esp.  27S^  35, 44.    But  thoush  the  rule  of  When  the  action  is  against  the  party  himself,  who  *^"*''^t«;» 

tho  road  is  not  to  be  adhered  to,  if  by  departing  either  wilfully  or  negligently  drove  the  carriage, 

from  it  an  injury  can  bo  avoided,  yet  in  cases  where  and  thereby  occasioned  tho  injury  complained  o% 

parlies  meet  on  a  sudden,  and  an  injury  result,  the  tho  remedy  may  and  should  bo  irt9p€U9y  3  East, 

party  on  the  wrong  sido  should  bo  hold  answera-  593^  600,  601.      1   East,  109.     But    wheo    the 

blc,  unless  it  appear  clearly  that  the  parly  on  the  action    is    against  a  master    for    the    neeUgenl 

right  side  had  ample  means  and  opportunity  to  driving    of    his    servant,    tho  action    shouia   be 

avoid  it,  3  C.  &  P.  644.  Where  the  defendant  was  cane.  I  East,  106.  109,  I10.~2  Hen.  Bla.  442.— 

driving  on  the  wrong  side  of  the  road,  which  was  of  4    B.    &    A.    590.      The    declaration    against 

considerable  breadth,  and  the  plaiuiitTs  servant,  the  master  for  the  act  of  his  servant,  should  not 
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FORTfcoM-  to  wit,  on,  Slc,  at,  &c.  {venue)  was  lawfully '*pos9e8sed(«f)  of  a   certain  car- 
DRiviifo    riage,  to  wit,  [a  chaise]  of  great  value,  to  wit,  of  the  value  oC£ —  aod  ofacer- 

CARRIAGES,  ^^j^  hoTsc,  [ov  divers,  to  wit, horses,]  then  and  there  drawing  tbe 

and  in  which  said  carriage  the  said  plaintiff  was  then  riding  in  and   along  a 
tain  public  and  common  highway ;  and  the  said  defendant  was  also  tiieo  and 
there  possessed  of  a  certain  other  carriage,  and  of  a  certain  other  horse,  [or 

divers,  to  wit, horses,]  drawing  the  same,  and  which  said  carriage   and 

horses  of  the  said  defendant  were  then  and  there   under  the  care^  govemmeal, 
and  direction  of  a  certain  then  servant  of  the  said  defendant,  who  was    then 
and  there  driving  the  same,  in  and  along  the  said  highway,  to  wit,  at,  &c.  afore- 
said.    Nevertheless  the  said  defendant  then  and  there  by  his  said    serraat 
so  carelessly  and  improperly  drove,  governed,  and  directed  his  said  carriage 
and  horses,  that  by  and    through  the  carelessness,  negligence,  and    impro- 
per conduct  of  the  said  defendant  ,by  his  said  servant  in  that  behalf,  [one  of 
the  hind  wheels  of  ]  the  said  carriage  of  the  said  defendant,  then  and  there  na 
and  struck  with  great  force  and  violence  upon  and  against  the  said   caniafe 
of  the  said  plaintiff,  and  thereby  then  and  there  crushed,  broke  to  pieces,  da- 
maged and  destroyed  the  same,  [and  one  of  the  wheels,  and  the  splinter  bar, 
and  the  shafts  thereof,]  and  the  said  carriage  of  the  said  plaintiff,  thereby  then 
and  there  became  and  was  rendered  of  no  use  or  value  to  the  said  plaintiff^  and 
thereby  *  the  said  plaintiff  was  then  and  there  cast  out  and  thrown  with  great 
force  and  violence  from  and  off  his  said  carriage  to  and  upon  the  ground  there, 
and  by  means  of  the  several  premises  aforesaid,  the  said  plaintiff  was  then  and 
there  greatly  bruised,  hurt,  and  wounded,  and  became  and  was  sick,  sore,  lame, 

[  *711  ]  *and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to 
wit,  hitherto,  during  all  which  time  the  said  plaintiff  suffered  great  pain,  and  was 
hindered  and  prevented  from  performing  and  transacting  his  lawful  affairs  and 
business  by  him  during  that  time  to  be  done  and  transacted  ;  and  also  by 
means  of  the  premises,  was  forced  and  obliged  to  pay,  lay  out,  and  expend, 
and  hath  necessarily  paid,  laid  out,  and  expended,  divers  sums  of  money,  in  tiie 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  [<£10,]  in  and 
about  the  endeavoring  to  be  healed  and  cured  of  his  said  wounds,  hurt,  and  brais- 
es, occasioned  as  aforesaid  ;  and  also  by  means  of  the  premises  the  said  plain- 
tiff hath  paid,  laid  out,  and  expended,  divers  large  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and  about  the 
repairing  of  the  said  chaise  so  damaged  as  aforesaid^  to  wit,  at,  d&c.  aforesaid. — 

Second  And  whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue) 
was  lawfully  possessed  of  a  certain  other  cnrriage,  to  wit,  a  chaise  of  great  val- 
ue, to  wit,  of  the  value  of  £ —  and  of  a  certain  other  horse,  [or  *'  of  divert  others, 

to  wit, horses,"]  then  and  there  harnessed  to  the  same,  and  in  which  said 

carriage  the  said  plaintiff  was  then  riding  in  and  along  a  certain  public  and  com- 


statc  il  lo  have  been  committed  wilfully,  or  forci-     compotenl  wilnes«  to  disprove  the  ncgUc«ncc,wiik- 


count. 


the  form,  S  H.  Bl.  442. — 6  T.  R.  659.    The  nejgli-  servant  without  releasing  him,  1  Campb.  251 

(ence  may  be  stated  to  be  that  of  the  master,  with-  Taunt.  455. 
oat  noticmg  the  servant,  but  the  above  form  is        (to)  This  is  sufficient,  though  the  plaioliaroiriT 

most  Qonrect,  6  T.  R.  658. — 1  East,  110.    The  de-  hirr.i  the  carriage,  and  furnished  the  horses,  4  B, 

ibndaafs  servant  who  drove  the  carriage  is  not  a  I:  A.  590. 
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mon  highway  ;  and  the  said  defendant  was  alao  then  and  there  possessed  of  a  ^^^^^^°^^' 

certain  other  carriage,  and  of  a  certain  other  horse,  [or  "  divers,  to  wit, driviro 

other  horses,"]  drawing  the  same,  and  which  said  last- mentioned  carriage  and 
horse,  [or  "  horses,"]  the  said  defendant  was  then  and  there  driving  in  and 
along  the  said  highway,  to  wit,  at,  &c.  (venue)  aforesaid.  Nevertheless  the 
said  defendant  then  and  there  so  carelessly  and  improperly  drove,  governed, 
and  directed  his  said  carnage  and  horses,  that  by  and  through  the  carelessness, 
negligence,  and  improper  conduct  of  the  said  defendant,  the  said  carriage  of  the 
said  defendant  then  and  there  crushed,  broke  to  pieces,  damaged,  and  destroyed 
the  said  carriage  of  the  said  plaintiff,  and  the  said  carriage  of  the  said  plaintitT 
thereby  then  and  there  became  and  was  rendered  of  no  use  or  value  to  the  said 
plaintiff,  and  thereby,  &c.  [Conclude  as  in  the  first  count  from  the  asterisk.'] 

rOR  NSOLI- 
■■Mt^tiii  OENCC   IN 

K4.TIOAT- 
IZrO  SHIPS. 

*[Commence$nent  as  ante,  696.]— For  that  whereas  the  said  plaintiff,  before  [  *7^^  ^ 
and  at  the  time  of  the  committing  of  the  grievance  by  said  defendant  as  herein-  oJmer'ofa^ 
af\er  ne.xt  mentioned,  was  lawfully  possessed  of  a  certain  [barge  or  vessel]  of  gHgencefn' 
great  value,  to  wit,  of  the  value  of  £ —  then  lawfully  being  in  the  River  v*®  n»y?g»- 
[Thames,]  to  wit,  at,  &c.  (venue),  and  the  said  defendant  was  also  then  pos-  whereby' 
sessed  of  a  certain  other  [barge  or  vessel]  in  the  river  aforesaid,  to  wit,  at,  &c.  Ea'rge^wu 
(venue)  aforesaid,  and  then  and  there  had  the  care,  direction,  and  management  ^">^<)<^ 
of  the  same  ;  yet  the  said  defendant  not  regarding  his  duty  in  that  behalf,  whilst 
the  said  barge  or  vessel  of  the  said  plaintiff  so  was  in  the  said  river,  to  wit,  on, 
&c.  at,  6lc.  (venue)  aforesaid,  took  so  little  and  such  bad  care  of  his  said  [barge 
or  vessel]  in  the  direction  and  management  of  the  same,  that  the  same,  by  and 
through  the  carelessness,  misdirection,  and  mismanagement  of  the  said  defend- 
ant, [or  if  he  were  not  on  board,  *^  by  his  servants  in  that  behalf,"]  then  and 
there,  with  great  force  and  violence,  ran  foul  of  and  struck  against  the  said 
[barge  or  vessel]  of  the  said  plaintiff,  and  thereby  then  and  there  greatly  broke, 
damaged,  and  injured  the  same,  and  thereby  *  divers  goods  and  chattels,  to 
wit,  6lc,  [ipccify  them,  either  according  to  the  exact  description  or  as  in  trover,] 
of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of  £ —  then  being  on 
board  of  the  ^said  [barge  or  vessel]  of  the  said  plaintiff  then  and  there  became  r  «713  1 
and  were  greatly  wetted,  damaged,  and  spoiled  ;  and  also  by.reason  of  the  pre- 
mises, the  said  plaintiff  hath  been  forced  and  obliged  to  pay,  lay  out,  and  ex- 

(x)  See  the  forim,  8  Wentw.  Index,  46, 47.-6  li.-^l  Taunt.  958.— 1  Moore,  4.— Holt,  C.  N.  P. 

T.  R.  649.-2  New  Rep.  446.— I  B.  &  P.  472.-8  359.  8.  C  :  li  d  see  the  late  caeca  in  6  B.  &  C. 

T.  R.  188.— Morg.  4S2,  434.— 1  Rich.  C.  P.  478.  657.-6  B.  &  C.  156.— 2  Bing.  219,  and  those  col- 

— Lil.  Ent.  38,  Im).    In  an  action  against  the  par-  lectod  in  2  Chit.  Com.  Law,  59.    As  to  the  evi«> 

ty  himself^  who  has  occasioned  an  miury  b?  impro-  dcnce  of  such  management,  see  7  Taunt.  258, 309. 

perly  driving  a  carriage,  the  remedy  is  irnpatty  A  pilot  steering  a  vessel  is  liable  for  an  injury  oc* 

anu,  710 ;  but  cast  m^y  be  supported  for  the  con-  casioned  by  Ms  own  misconduct,  though  a  superior 

sequoncas  of  uegUgenee  in  the  navigation  of  a  ship ;  officer  be  on  board,  Peake's  Rep.  107.— 15  East, 

Leame  v.  Bray,  3  jBast,  599,  601.— 8  T.  R.  168.—  884.    What  owner  is  liable,  2  New  Rep,  182.-1 

1  B.  &  P.  472  ;  but  see  I  Cnmp.  497.-2  Id.  465.  East.  110.-6  T.  R.  669.    What  remedy  in  Court 

The  injury  may  be  stated  to  have  been  occasiooed  of  Admiralty,  5  Rob.  Rep.  846.    See  the  mlo  as  to 

by  the  negligence  of  the  defendant  himself^  though  the  mode  of  navigation  where  ships  meet,  4  C.  ^ 

in  fact  he  were  not  present.    This  action  will  not  P.  628.    The  captain  and  crew  may  be  rendered 

in  general  lie  agamM  the  owners  or  master,  if  a  competent  witnesses  for  defendant  by  one  release, 

pilot  was  on  board  who  had  the  management  of  4  Camp.  80. 
the  vessel,  see  6  Geo.  4«  c.  125.  s.  63.-3  Stark. 

Vol.  if.  72 
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roH  irK«Li-  pend,  and  hath  necessarily  paid,  laid  out,  and  expended,  a  lar^^e  sum  of  moocy, 

NATioAT-    to  wit,  the  aum  of  £ —  in  and  about  the  repairing  the  said  damage  lo  done  to 

MO  tHipf.   ^^  ^^1^  [barge  or  vessel]  as  aforesaid,  and  also  by  means  of  the  premises,  tbs 

said  plaintiff  lost  and  was  deprived  of  the  use  of  the  aaid  [barge  or  vesiel]  of 

the  said  plaintiff  for  a  long  £>pace  of  time,  to  wit,  for  the  space  of isd 

thereby  lost  and  was  deprived  of  all  the  profits  and   advantages  which  during 
that  time  he  might,  and  also  otherwise  would  have  derived  and  acquired  from 
^^•cend         the  use  of  his  said,  [barge  or  vessel,]  to  wit,  at,  6lc.  {venue)  aforesaid.— And 
whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  commitliog  of  Um 
grievance  by  the  said  defendant  as  hereinafter  next  mentioned  was  lawful!/ poi- 
sessed  of  a  certain  other  [vessel]  of  great  value,  to  wit,  of  the  value  of  i— to 
wit,  at,  &c.  (venue)  ;  and  the  said  defendant  was  also  then  possessed  of  a  cer- 
tain other  [vessel,]  to  wit,  at,  &c.  {venue)  aforesaid,  and  then  and  there  had  tbe 
care,  direction,  and  management  of  the  same  ;  yet  the  said  defendant  oot  /«• 
garding  his  duty  in  thai  behalf,  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at|  ^c.  (re»iie)  aforesaid,  took  so  little  and  such  bad  care  of  his  said  [rend] 
in  the  direction  and  management  of  the  same,  that  the  same,  by  and  throttf^th* 
carelessness,  misdirection,  and  mismanagement  of  the  said  defendant  in  tfait 
behalf,  then  and  there  greatly  broke,  damaged,  and  injured  the  said  [vescel]  a 
the  said  plaintiff,  and  thereby,  6lc, — [Conclude  as  in  ike  first  cowUfron  fkt 
asierish     Add  olhtr  counts  if  the  ccue  suggests  any^  varying  the  iialtrntnl  •/ 
the  injury^  according  to  the  circ^imsiances  of  the  case,  as  they  may  ke  prowWy 
established  in  evidence^  and  conclude  as  an/e,  596.] 

InibrmatioD        MiddUsix,  to  wit.    Be  it  remembered,  that  Sir  William  Garrow,  Knt.  m- 

by  Ui6  attor-  «        _  i,^ 

ii«y-geDeral   ney-gener^l  of  our  present  sovereign  lord  the  king,  who  prosecutes  for  ow  i«« 
^loeraof  a    ^^  ^'^^g  ^^  ^^is  behalf,  *comes  in  his  own  proper  person,  before  the  barons 

HS'^'foIii  oT  ^^^^  Exchequer,  at  Westminster,  on  the day  of io  this  esm^f^ 

one  of  the     and  for  our  said  lord  the  king,  gives  the  court  to  understand  and  be  tDfonaeOi 

ring's  8  ipf    ^^^^  ^^^  ^^.^  j^^j  the  king,  before  and  at  the  time  of  the  committiDg  oii^^  V^' 
^^^  ]  ance  hereinaHer  next  mentioned,  to  wit,  on,  &c.  to  wit,  at,  dfcc  was  »*>  7 
possessed  of  a  certain  ship  or  vessel  called  the  Semiramis,  and  o(  (he  tac 
apparel,  and  furniture  thereof,  of  great  value,  to  wit,  of  the  value  of  rf— »®* '' 
ful  money  of  Great  Britain,  as  of  his  own  proper  ship,  goods,  and  cWw** 
which  said  ship  or  vessel,  then  and  at  the  time  of  the  committing  of  tbegr 
ance  hereinaAcr  next  mentioned,  was  navigating  and  sailing  on  ihe  bign 
near  to  the  island  of  St.  Helena,  to  wit,  at,  &c.  (ceni««)  aforesaid  ;  and  lhe»« 
attorney-general  of  our  said  lord   the  king,  for  our  said  lord  the  kin^* '"' 
irives  the  court  here  to  understand  and  be  informed,  that  at  the  time  of  co 
ting  the  grievance  hereinafter  next  mentioned,  one  J.  M.,  one  R«  ^'*  ^      . 
H.  R.,  were  the  owners  of  a  certuin  ship  or  vessel  called  the  Vansittartf 
said  last-mentioned  ship  or  vessel,  a  little  before  and  at  the  time  ofcowttt 
the  grievance  hereinafter  next  mentioned,  was  also  navigating  and  sainog 
high  seas  aforesaid,  near  to  the  said  ship  or  vessel  of  our  said  lord  to^ 

(y)  See  form  and  note,  ante,  712.    6  Wentw.    the  acts  oTiKoee  whom  bo  ^^^^SSTSi*  *  ' 
426,  428  .^16  Eaet,  384.      This    information  is    have  before  seen,  in  the  cs«e  ^f^^ 
•gainst  the  proprietor,  who  is  in  general  liable  for    pilot  on  board,  ante,  7li|  no^*' 
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Called  the  Semiramis,  and  was  then  and  there  under  the  care,  direction,  and  man*  ^^*  itboli* 

OKRCX  III 

agement  of  the  said  H.  R.  and  of  certain  servants  of  them  the  said  J.  M.,  natioat- 
R.  M.  and  H.  R.,  to  wit,  at,.d&c.  (venue)  aforesaid ;  and  the  said  attorney- 
general  of  our  said  lord  the  king,  for  our  said  lord  the  king,  further  gives  the  ' 
court  here  to  understand  and  be  informed,  that  the  said  J.  M.,  R.  M.,  and  H. 
R.  then  and  there  by  the  said  H.  R.  and  their  said  servants,  so  incautiously, 
negligently,  unskilfully,  and  carelessly  managed,  conducted,  navigated,  steered^ 
and  directed  their  said  ship  or  vessel,  and  took  such  bad  care  in, the  management, 
conducting,  navigating,  steering,  and  directing  thereof,  that  the  said  ship  or 
vessel  of  them  the  said  J.  M  ,  R.  M.,  ^d  H.  R.  so  navigating  and  sailing  as 
aforesaid,  then  and  there,  by  and  through  the  mere  default,  and  by  the  negli- 
gence, carelessness,  and  unskilfulness  of  the  said  H.  R.  and  the  said  servants 
of  them  the  said  J.  M.,  R.  M.,  and  H.  R.  did  then  and  there,  with  great  force 
nnd  violence,  run  foul  of,  upon,  and  against  the  said  ship  or  vessel,  of  and  be- 
longing to  our  said  lord  the  king,  and  struck  against  the  same,  by  means  where* 
of  the  said  ship  or  vessel,  of  and  belonging  to  our  *said  lord  the  king,  was  then  [  ^716  ] 
and  there  broken,  split,  fractured,  and  very  much  damaged  and  spoiled  in  the 
hull,  rigging,  and  other  parts  thereof,  and  in  great  danger  of  sinking ;  and 
the  said  attorney-general  of  our  said  lord  the  king,  for  our  said  lord  the 
king,  further  gives  the  court  hero  to  understand  and  be  informed,  that  by 
reason  of  the  premises  aforesaid,  our  said  lord  the  king  was  forced  and 
obliged  to  lay  out  and  expend,  and  actually  did  lay  out  and  expend,  a  large 
sum  of  money,  to  wit,  the  sum  of  £ — ,  of  like  lawful  money,  in  about  the  re- 
pairing and  amending  the  said  ship  or  vessel,  of  and  belonging  to  our  said  lord 
the  king,  to  wit,  at,  &c.  {venue)  aforesaid. — And  the  said  attorney-general  of  Second 
our  said  lord  the  king,  for  our  ^said  lord  the  king,  further  gives  the  court  here 
to  understand  and  be  informed,  that  our  said  lord  the  king,  before  and  at 
the  time  of  the  committing  of  the  grievance  hereinafter  next  mentioned,  to 
Mnt,  on,  d&c.  at,  &c.  (remie)  was  lawfully  possessed  of  a  certain  other  ship  or 
vessel  called,  6lc.  and  of  the  tackle,  apparel,  and  furniture  thereof,  of  great 
value,  to  wit,  of  the  value  of  £ —  of  like  lawful  money,  as  of  his  own  pro- 
per ship,  goods,  and  chattels,  which  said  last-mentioned  ship  or  vessel  then 
and  at  the  time  of  committing  the  grievance  hereinafter  next  mentioned,  was 
navigating  aud  sailing  on  the  high  seas  near  to  the  island  of  St.  Helena,  to  wit, 
at,  &.C.  {venue)  aforesaid. — Aud  the  said  attorney-general  of  our  said  lord  the 
king,  for  our  said  lord  the  king,  further  gives  the  court  here  to  understand,  &c. 
[aiating  the  injury  to  have  been  occasioned  by  the  defendants  themselves. — Third 
eountf  stilting  the  injury  to  have  been  occasioned  by  the  defendants*  servants^  and 
whUst  the  vessel  was  in  their  custody.  The  information  concludes  as  follows ;] — 
To  the  damage  of  our  said  lord  the  king  of  £ — ,  wherefore  the  said  attor- 
ney-general of  our  said  lord  the  king,  prays  the  advice  of  the  court  here  in  the 
premises,  and  due  process  of  law  to  be  made  against  the  said  J.  M.,  R.  M., 
and  H.  R.  in  this  behalf,  to  answer  our  said  lord  the  king  of  and  in  the  premi* 
ses  aforesaid. 

W.  Garrow. 


At 


common  law,  though  a  distress  for  rent  or  damagf  feasant^  were  legal  in    '^«**«al 

At. 
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'  «i-i'«oAi.^    il^  incepliout  yet  if  there  xtfere  any  auhiequefU  irregularity^  the  parties  bcamu 
Et.        trespassers  ab  initio,  Bac.  M,  IrespasSt  B, — 8  Co.  146.     And  in  the  case  oj  a 

[  *716  ]  '^distress  for  damage  feasant^  this  is  still  the  law  ;  but  the  \  I  Geo.  2.  c.  19.  «. 
19,  oilers  the  common  law  with  respect  to  distress  for  re^t,  and  enacts^  thai 
"  10  We  any  distress  shall  be  made  for  any  kind  of  rent  justly  due^  and  any  ir- 
regularity or  unlatoful  act  shall  be  afterwards  done  by  the  party  or  partdes  dif* 
tressingt  or  by  his^  her^  or  their  agents^  the  distress  itself  shall  not  be  Iherefore 
deemed  to  be  unlawful,  nor  tlu  patty  or  parties  making  it  be  deemed  a  trespasser 
or  trespassers  ab  iaitio ;  but  the  party  or  parties  agg^'ieved  by  suck  unlawsful 
act  or  irregvdarity^  shall  j)r  may  recover  full  satisfaction  for  the  special  damagt 
he,  she^  or  they  shall  have  sustained  thereby^  asid  no  more,  in  an  action  of  Ires- 
pasSf  or  on  the  case,  at  the  election  of  the  plaintiff  or  plaintiffs :    Provided  a{- 
ways.  That  where  the  plaintiff  or  plaintiffs  shall  recover  in  such  aciion^  he^  ^, 
or  they,  shall  be  paid  his,  her,  or  their  ftdl  costs  of  suit,  and  have  aU  the  Uke  rf 
mediesforihe  same,  as  in  other  cases  of  costs"     Therefore  since  this  act,  trover 
will  not  He  where  the  distress  has  been  merely  irregularly  sold ;  1  Hen,  Bla,  Vi ; 
nor  trespass,  unless  Jor  some  act  which  of  itself  might  be  the  subfect-maiUr 
of  that  form  of  action,  2  Campb.  116.     If,  however,  the  distress  were  illegal  iu 
its  inception,  or  if  the  person  making  the  distress  turned  the  tenant  out  ofpeS' 
session,  or  continued  an  unreeuonable  time  tnore  than  five  days  in  possession,  sr 
distrained  after  a  tender  of  rent,  trespass  may  be  supported ;  1  East^  1 39. — 1 1 
East,  396.-2  Campb.   115,  S.  C.--4  B.  <$•  A.  208.— 3   Stark.  171;  but  the 
tena:nt  may  waive  the  trespass  and  declare  in  case^  4  B,  ^  A,  208. — 2  D,  ^  R. 
266. — I   B.  ^  C.  145.— 3  Stark.  171,  iS.  C. — A  tenant  whose  standing  con 
and  growing  crops  have  been  seized  as  a  distress  for  rent  before  they  were  ripe, 
cannot  maintain  an  action  on  the  cttse  under  the  2  fV,  4r  *^«  '^m-   1.  c.  6. 
against  the  landlord  or  his  bailiffs  for  selling  the  same  before  five  days  had 
elapsed  after  the  seizure,  as  such  sede  was  altogether  void,  3  B«  ^  w9.  470.     J%€ 
sale  of  goods  under  a  distress,  ajter  service  of  an  irregular  notice  of  replay, 
without  removing  the  goods  off  the  premises,  is  not  a  sufficient  conversion  to 
enable  the  tenant  to  maintain  trover,  2  M.  ^  R.  31Z.     A  lodger  tnay  main- 
tain an  action  if  his  goods  are  taken  on  an  excessive  distress  by  the  landlord  of 
the  party  under  whom  he  occupies,  2  C.  ^  P.  374.     A  right  of  action  onct 
vested  can  only  be  destroyed  by  a  release  under  seal^  or  by  the  receipt  of  some" 
thing  in  satisfaction  for  the  wrong  done ;  therefore  in  the  case  of  an  excessive 

L  71'  J  distress  *for  rent,  a  tenant  does  not  wcUve  his  Hght  of  action,  though  he  after- 
wards  enters  into  a  written  agreement  with  his  landlord  conceiving  the  sale  of 
the  effects  seized,  4  D.  <$<  R.  639.-2  B.  ^  C.  821,  S,  C. ;  and  see  1  Bing. 
405.  In  declaring  specially  for  any  irregularity,  it  is  not  necessary  to  state  a 
demise,  or  that  the  goods  loere  distrained  Jor  rent  in  arrear,  caid  it  is  sufficient 
to  allege  that  the  goods  were  taken  nomine  districtionis  ;  4  J)fod*  231.  Bn 
section  20  of  the  above  act,  no  tenant  shall  recover  in  the  action  on  the  case  if 
tender  of  amends  have  been  made  before  cu:tion  broughL  If  the  judge  certify 
under  43  Eliz,  c,  6,  it  will  deprive  plaintiff  of  costs.     5  B*  ^  A.  796. 

• 

L  *J!  ^  ^*       [Commencement  as  ante,  696.]— For  that  whereas  the  said  plaintiff,  atlcr  the 
I.e.  5.  s.  5.  making  of  a  certain  act  ot^  parliament,  intituled  ^*An  act  for  enabling  the  sale 
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of  goods  dtstraiDed  for  reoU  id  case  the  rent  be  not  paid  in  a  reasonable  time,*'     illcoal 
and  before  and  at  tbe  time  of  the  committing  of  the  grievance  by  the  said  de- 
feodant  as  hereinafter  next  meutioDed»  held  and  enjoyed  certain  premises,  with  vaiae  of 
tbe  appurtenaoces(a),  as  tenant  thereof  to  the  said  defendant  [or  E.  F.(6)]  at  tr°aine<f  suod 
and  under  a  certain  rent,  therefore  payable  by  the  said  plaintiff,  to  wit,  tlie  *^'^>  "^^^^ 

ry/  '^'no  ront  was 

rent  or  sum  of  a —  per  anpum  ;  yet  the  said  defendant  not  regarding  the  Stat-  due(a:). 
ute  in  such  case  made  and  provided,  but  contriving,  and  wrongfully  and  inju- 
riously intending  to  harass,  oppress,  and  injure  the  said  plaintiff  in  this  behalf, 
heretofore,  to  wit,  on,  &c.  {the  day  of  distress  or  about  t^)  at,  &c.  {venue) 
vrongfuUy  and  injuriously  seized,  took,  and  distrained,  in  and  upon  the  said 
premises,  with  the  appurtenances,  divers  goods  and  chattels,  to  wit,  &c.  [here 
specify  the  goods  as  in  trover.  If  they  have  beefi  already  set  forth  *in  a  prior  [  ^718  ] 
county  then  say  ^  goods  and  chattels  of  the  like  number,  quantity,  quality,  de- 
scription, and  value,  as  those  in  the  said count  mentioned,"  and  omit  the 

statement  of  value  aftenvards"]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  o££ —  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at, 
&c.  {venue)  aforesaid,  sold(c)  the  said  goods  and  chattels  as  such  distress  as 
aforesaid,  by  color  of  the  said  act,  for  certain  rent,  to  wit,  the  sum  of  ^ —  then 
and  there  pretended  by  the  said  defendant  to  be  in  arrear  and  due  to  the  said 
defendant  [or  £.  F.]  for  the  said  demised  premises,  with  the  appurtenances  ; 
whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said  distress,  and 
the  said  sale,  as  aforesaid,  no  rent  was  in  arrear  or  due  to  the  said  defendant  [or 
£.  F.]  for  or  in  respect  of  the  said  premises,  with  the  appurtenances,  contrary 
to  the  form  of  the  Statute  in  that  case  made  and  provided. — [If  the  above  count 
be  framed  in  case^  add  a  count  in  trover j  and  if  in  trespass^  ctdd  a  count  de  bo- 
nis asportatis,  and  conclude^  if  in  case^  as  ante^  596.] 

[Commsncement  as  ante,  596.1 — For  that  whereas  the  said  defendant,  on,  s.  On  tui. 
&c.  at,  &c.  {venue)  took  and  distrained  the  beasts  of  the  plough,  and  sheep  of  3^.^ 4^  for 
the  said  plaintiff,  to  wit,  6lc,  [here  specify  them  as  in  trover^]  of  great  value,  to  ul"^^"?! 
wit,  of  the  value  of  £ —  then  being  in  and  upon  certain  land  and  premises,  with  plough,  and 
the  appurtenances,  of  the  said  plaintifi][e) ;  and  whereby  and  wherewith  he  the  befi^'ethflr^ 
said  plaintiff  then  tilled  his  said  land,  not  for  damage  feasant,  but  for  certain  f|^^|^"^\ 
rent,  to  wit,  the  &\im  of  £ —  then  alleged  to  be  due  and  owing  from  the  said  iiun(4f). 

{»)  When  no  rem  ii  duo,th«  owner  of  the  goods        (c)  From  the  statute  2  W.  &  M.  sess.  1.  c.  5. 

distrained  may,  iu  an  action  of  trespass,  or  eeue,  s.  5.  it  should  seem  a  tale  \Tould  be  necessary  in 

recoTtr  double  the  ralue  of  the  goods,  and  full  order  to  support  an  action  on  the  ease. 
costs.    S  W.  &  M.  >eU'  I.e.  5.  s.  5.— See  the        (d)  See  forui,  8  Wontw.  430,  443,4,andBradby, 

form,  8  Wentw.  4S9. — 9  Id.  84,  &  id.  Index  yiii.  262.    The  first  was  in  trespass,  and  both  the  forms 

buttheteroM  of  the  tenancy  appear  to  be  there  conclude  against  ihc  peace.    As  to  the  law,  see 

stated  more  fully  than  is  necessary,  Bristowv.  Com.  Dig.  Trespass,  C.  4.-4  T.  R.  565,  569.— >2 

Wright,  Doagl.    665 ft    T.  R.    497.--6    Esp.  Moore,  491.^3  Id.  96.— 8  Taunt.  431,742.-1  Bott, 

Rep.  S3.— 4Soe  Salter  v.  Brunsdon,  4  Mod.  231.  m  244.— Gilb.  Dist.  by  Hunt,  36.  &c.— Co.  Lit.  47  a, 

which  the  declaration  was  more  concise  than  that  n.  117. — 1   Burn,  'J.  26th  ed.  978.    The  tenant 

above,  and  it  was  held  unnecessary  to  state  a  de-  cannot  support  this  action  if  there  was  reasonable 

miso  in  form,  and  sufficient  to  say,  that  the  goods  gro«md  for  supposing  that  there  was  not  a  sufficient 

were  taken  ^  nomine  diitrieUonte."    Com.  Dig.  qnantity  to  distrain  without  taking  beasts,  &c.    6 

Distress,  D.  9.  Price.  3.-2  Chit.  Rep.  167,  and    tlie  distrainor 

(a)  There  is  uo  occasion  to  state  the  situation  would    not  in  such  case  bo  bound  to  sell  other 

of  the  premises,  and  if  stated  a  variance  in  the  de-  goods  fir»t.    6  Price,  3.    The  declaration  need  not 

scription  would  be  fatal.    2  Moore,  587.  show  that  there  was  a  sufficient  distress  of  other 

{o)  If  the  tenancy  is  disputed,  omit  these  word*,  goods.    Dyer,  312.— Sid.  348. 
"as  tenant,  lie."    '  (')  See  the  preceding  page,  n.  (a). 
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iLLcoAL  plaJBtifT  to  the  said  defendant  for  E.  F.l  for  and  in  respeet  of  the  said  land  and 
KB.  premises,  with  the  appurtenances,  although  there  were  then  and  there  other(/) 
goods  and  chattels  of  the  said  plaintiff,  in  and  upon  the  said  land  and  premises, 
with  the  appurtenances,  not  being  beasts  of  the  plough,  or  sheep,  sufficient  for  a 
reasonable  distress  for  the  rent  aforesaid,  and  the  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  sold  the  said 
beasts  of  the  plough,  and  the  said  sheep,  and  converted  and  disposed  of  the 
money  arising  from  the  sale  thereof,  to  the  use  of  the  said  defendant,  contiary 
to  the  form  of  the  Statute  in  such  case  made  and  provided. —  [Jidd  a  couKi  in 
trover^  and  conclude  a<  antey  596  } 

5.  For  d»-        For  that  whereas,  before  and  at  the  time  of  committing  of  the  griemnces 
tooli^        by  the  defendant  as  hereinafter  mentioned,  the  said  plaintiff  was  a   [work- 
iiuffi*ient*°  '"8  carpenter,]  and  the  trade  and  business  of  such  [working  carpenter,]  then 
other  goods  exercised  and  carried  on  in  and  upon  certain  premises,  with  the  appurtenances, 
to  be  an-      to  wit,  at,  &c.  {venue)  and  which  the  said  plaintiff  then  held  as  tenani  thereof 
(ir)*     *      *^  ^^®  *®'^  defendant  [or  E.  F.(^)]  at  and  under  a  certain  rent,  whereof,  at  the 
time  of  committing  the  grievance  hereinafter  mentioned,  a  small  sum,  vi».  ihe 
sum  of  £ —  alleged  to  be  due  and  in  arrear  to  the  said  defendant  [or  £.  F« ;] 
and  whereas  also  before  and  at  the  time  of  the  committing  of  the  said  grievance 
hereinafter  next  mentioned,  the  said  plaintiff  was  lawfully  possessed  of  cer- 
tain [carpenter's]  tools  and  utensils  in  the  way  of  his  trade  and  business,  duly 
and  ft'om  time  to  time  to  be  used  by  the  said  plaintiff  in  the  way  of  his  said 
trade  and  business,  viz.  500  carpenter's  tools,  10  work  benches  [here  enumeraU 
the  tools  and  utensils^  according  to  (he  exact  descnption^  or  as  in  trovtr'\  of  great 
value,  to  wit,  of  the  value  of  £ —  and  which  said  tools  and  utensils  were,  at 
the  time  of  the  committing  of  the  said  grievance  hereinafter  next  mentioned,  in 
and  upon  the  said  premises,  with  the  appurtenances  ;  and  whereas  also,  at  the 
time  of  committing  the  grievance  hereinafter  next  mentioned,  there  were  diven 
other  goods  and  chattels  of  the  said  plaintiff  upon  the  said  last- mentioned  pre* 
niises,  with  the  appurtenances,  of  great  value,  to  wit,  of  the  value  of  £ —  and 
L     y^  ]  sufficient  for  a  reasonable  distress  for  the  said  rent,  and  to  *pay  aud  satisfy  the 
same  and  all  the  costs  and  charges  of  such  a  distress,  and  expense  incidental 
thereto,  and  which  the  said  defendant  at  the  time  of  the  committing  of  the  said 
grievance  hereinafter  next  mentioned,  could  and  might  have  taken  as  a  di^slress 
for  such  last  mentioned  arrears  of  rent,  to  wit,  at,  6lc.  (venue)  aforesaid.     Yet 
the  said  defendant  well  knowing  the  premises,  but  contriving  and  wrongfully 
and  unjustly  intending  to  injure  the  said  plaintiff  in  the  way  of  his  said  trade 
and  business  heretcfure,  to  wit,  on,  &c.  [day  of  distress  or  about  if)  at,  dc.c* 
(venue)  aforesaid,  wrongfully  and  unjustly  took  and  distraind^d  the  said  tools  and 
utensils  of  the  said  plaintiff  in  the  way  -of  his  said  trade  and  business,  as  a 
distress  for  the  said  arrears  of  rent  aforesaid,  and  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  to  wit,  at,  6lc,  (venue)  aforesaid,  sold  and  disposed  of  the 
said  tools  and  utensils  for  a  much  less  sum  of  money  than  the  same  were  rea- 
sonably worth,  by  means  whereof  the  said  plaintiff  wholly  lost  and  was  depriv- 

(/)  This  is  not  necotf&arV)  see  Dyer,  312.— Sid.        {g)  Sec  the  notes  to  the  preceding  form. 
34S.  {h)  See  ante,  718,  n. 
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et]  of  (he  urfe  of  ihe  »M  tools  and  utenuls  in  the  way  of  bin  said   trade  and     ill&oax. 

*  Dis'raxAt* 

biwine88,  and  sustained  great  loss  and  inconvenience  from  the  want  of  the  same,        ». 
to  wit,  at,  &c«  {venue)  aforesaid. — [^dd  a  count  in  trover.] 

A     Pop  j|- 

[Commencement  as  ante^  696.] — For  that  whereas  the  said  plaintiff,  before  lAtiningfor 
and  at  the  time  of  the  conomitting  the  grievance  hereio»fter  next  mentioned,  |^^^^^ 
held  and  occupied  certain  premises,  with  the  appurtenances  (A;)  as  tenant  there-  du«(<). 
of  to  the  said  defendant  {^or  E.  F.(/)]  at  and  under  a  certain  rent  therefore  pay- 
able by  the  said  plaintiff,  for  and  in  respect  of  the  same,  to  wit,  at,  &c.  (venue.) 
Yet  Ihe  said  defendant  contriving  and  maliciously  intending  wrongfully  and  un- 
justly to  injure  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  dec.  at, 
&c.  (venue)  aforesaid,  falsely  and  maliciously  pretending  that  a  certain  large 
sum  of  money,  to  wit,  the  sum  of  £ — (m),  of  lawful  money  of  Great  Britain, 
was  then  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defendant  [or  £. 
F.]  for  rent  of  the  said  premises,  with  the  appurtenances,  wrongfully  and  un- 
justly seized  and  took  certain  goods  and  chattels,  to  wit,  &c.  [here  Bpecify  them 
a$  in  trovef.  If  they  have  been  cUready  specified  in  a  former  county  then  tat/,  '*  goods 
and  chattels  of  the  like  number,  quantify,  quality,  description  and  value  as  those 
io  the  said  -^—  count  mentioned,"  and  omit  the  statement  of  value  afterwards^] 
of  Hhe  said  plaintiff,  then  found  and  being  in  and  upon  the  said  premises,  with 
the  appurtenances,  of  great  value,  to  wit,  of  the  value  of  <£ —  of  like  lawful  mon- 
ey, as  a  distress  for  the  said  sum  of  money  so  pretended  to  be  due  and  in  ar- 
rear as  aforesaid,  and  under  that  pretence,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  ar,  d&c.  (venue)  aforesaid,  sold  and  disposed  jof  the  said  goods 
and  chattels  fur  and  towards  paying  and  satisfying  the  said  alleged  arrears  of 
rent,  and  the  costs  and  charges  of  the  said  distress,  [or  if  the  goods  were  not 
sotdi  but  the  plaintiff  paid  money  to  redeem  them^  then  say,  *'  kept  and  retained 
the  said  goods  and  chattels  of  the  said  plaintiff,  from  the  said  plaintiff,  for  a  long 

space  of  time,  to  wit,  fur  the  space  of days  then  next  following,  and  until 

the  said  plaintiff,  in  order  to  regain  ihe  possession  of  his  said  goods  and  chattels, 
was  forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said  defendant 
the  said  pretended  arrears  of  rent,  and  a  large  sum  of  money,  to  wit,  the  sum 
of  £ —  for  the  costs  and  charges  of  the  said  ditttress,  and  expenses  incidental 
thereto."]  Whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said 
di^tredd  as  uforesuid,  and  during  all  the  time  aforesaid,  a  small  part  only,  to  wit, 
the  »Mm  of  £ — («n),  of  the  said  sum  of  money  so  pretended  to  be  due  and  in 

(s)  This  artion  i«  at  common  law,  and  is  uol  fuund-  due  at  the  time  ihe  ground-  rem  was  paid  ;  and  the 

eii  upon  the  siatute  52  Hen.  3.  c.  4,  fur  an  excraairc  tenant  having  tendered  the  balance  remaining  due, 

didt fisss,  a.<<   in   the  next  rorm,  nor  on   the  statute  after  deducting  such  payment,  together  with  ano* 

2  \V.   &  M.  c.  5.  s.  5. — Stra.  851.     See  the  notes  ther  sum  paid  for  land-tax  previously  due,  which 

Ut  the  next  foim.    In  a  Kite  rasoi  where  a  tenant,  the    landlord  refused    to  accept,  but    distrained 

shortly  after  he  ha>l   oaid  half  a  yearns  rent  to  his  for  the  whole  rent  thcii  in  arrear:    Held,  that  the 

landlord,  due  at  Laay-day  preceding,  was  called  tenant  was  entitled  to  recover  in  an  action  on  the 

upoo  by  tbe^entof  thtf  ground-landlord  for  ground*  case  for  a  wrongful  distress ;  and  that  a  count  stat- 

rent  mi  e  previously  to  Lady-day,  and  which  the  ing  that  the  lanolord  had  distrained  lor  the  whole 

landlord  had  refusM  to  pay :  it  was  held,  that  the  rent,  when  only  the  turn  tendered  wai  diM,  was 

paytsent  for  such  ground-rent  by  the  tenant,  was  sufficient,    t  M.  Ac  P.  79S.— 6  Bing.  406)  S.  C. 

not  a  voluatary  payment,  althougo  the  agent  of  the  {k)  Ante,  718,  note. 

Sound-landlord  save  him  time  for  that  parpote,  aa  {I)  If  the  plaintiff  dispute  the  tenancy,  onit  the 

e  tenant  was  uablo  to  ^  distrained  on  tor  such  words,  *to  the  said  defendant,  [er  E.  F.]** 

rent :    Held  also,  that  thi  tenant  was  entitled  to  (m)  The  plaintiff  need  not  proye  tbtprsdit  Mm 

deduct  auch  payment  from  the  nezt  rent  accniing  stated,  mo  i  Bing.  4DI. 
due  to  his  landlord,  although  it  wm  not  actually 
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ILLEGAL    arrear  as  aforesaid,  ^was  clue  and  in  arrear  from  the  said  plainuflT  to  the  said 
E9.        defendant  for  the  rent  of  the  said  premises,  with  the  appwtenances,  to  wit«  at* 
&c.  {venue)  aforesaid. — [Jldd  a  count  for  an  exeesihe  dUlrestfor  Ike  remiraOg 
due,  €u  in  (he  next  form,  and  a  count  in  trover y  and  conclude  as  ante,  596.3 

fn/wMwIt^'  t^^'"*"**"***"*'*'  ^  *"'*•  696.] — For  that  whereas  the  said  plaintiff  beferi 
cesuvedi*-  and  at  the  time  of  the  committing  of  the  grievance  hereinafter  next  fneiitioiied, 
on  tut.  held  and  enjoyed  certam  premises,  with  the  appurtenances (o),  as  tena&t 
Hen  3.  c.  4.  ^^■^^'^  ^^  ^^®  ^>^  defendant  [or  E.  F.  (p)]  at  and  under  |a  certain  rent  there- 
M'  fore  payable  by  the  said  plaintiff  to  the  said  defendant  for  the  same,  of  wfaM 

said  rent,  at  the  time  of  the  committing  of  the  grievance  hereinafter  next-raen- 
tioned,  a  certain  small  sum  of  money,  to  wit,  the  sum  of  £ — (9),  and  oe 
more,  was  due  and  in  arrear  from  the  ^aid  plaintiff.  Yet  the  said  defeadam, 
not  regarding  the  Statute  in  such  case  made  and  provided,  but  wrongfully  aiid 
maliciously  contriving  and  intending  to  injure  and  oppress  the  said  pleintiff  ia 
this  behalf,  heretofore,  to  wit,  on,  d&c.  at,  &c.  (venue)  aforesaid,  wrongfully  and 
maliciously  took  and  distrained  for  the  said  arrears  ef  rent,  certain  gocKla  and 
chattels,  to  wit,  &c.  [Aere  specify  the  goods  as  in  trover.  If  ihe^  fuice  besn  si- 
read^  specified  in  a  former  count,  then  say,  "  goods  and  chattels  of  the  fiks 

number,  quantity,  quality,  and  description,  as  those  in  the  said count  raea- 

tioned,"]  of  the  said  plaintiff,  of  much  greater  value  than  the  amount  of  the  said 
arrears  of  rent,  to  wit,  of  the  value  of  £ —  and  thereby  took  a  great'and  unrea* 
sonable  distress  for  the  said  arrears  of  rent,  when,  at  the  time  of  the  taking  of 
the  said  distress  as  aforesaid,  a  certain  part  of  the  said  goods  and  chatteis  so 
distrained  as  aforesaid,  to  wit,  [one-half]  thereof  then  was  of  sufficient  vakw 
to  have  satisfied  the  said  arrears  of  rent,  and  the  charges  of  the  said  distreai, 
and  of  the  appraisement  and  sale  thereof,  to  wit,  at,  &c.  (venue)  aforesaid,  con- 
trary to  the  form  of  the  Statute  in  such  case  made  and  provided. — [Mi  « 
count  in  trover,  and  conclude  as  ante,  596.] 

6.  For  dis-        ^^^  ^^^^  whereas,  before  the  committing  of  the  grievances  hereinafter  neit 

J^IJI^^SJ^^  mentioned,  to  wit,  on,  &c.  {day  of  distress,  or  about  it)  att  diu%  (oenife}  the  said 

OD  the  same  defendant  took  and  distrained  certain  goods  and  chattels  of  the  said  plaintifl^ 

Mrae  rent,  to  wit,  6lc*  [here  set  them  out  as  in  trove}',  or  ifakready  set  forth  in  a  prior 

^^^'  count,  say,  ''goods  and  chattels  of  the  like  number,  quantity,  quality,  deaciip- 

(n)  See  also  61  Hen.  S.c.  4. — Gilb.  Dist.  by        (q)  Ante,  7 18, note. 
Hunt^  63  to  68,  the  remedy  must  be  on  the  above        {p)  If  the  plaintiff  dispute  the  tenancy,  omit  iIm 

sutute,  2  Stra.  861 .— S  Lev.  48.-2  Ken.  204,  and  words,  **  to  the  said  defendant." 
not  by  trespass  or  trover,  id.  ibid. ;  but  see  the        (q)  The  plaintiff  need  not  allege  or  prove  the 

exceptions,  1  Burr.  682. — I  Hen.  Bla.  13.  9  East,  precise  sum  due,  1  Bing.  401. 
298.    Case  is  maintainable,  even  though  the  tenant        (r)  It  should  seem  that  this  cause  of  acijoa 

had  tendered  the  rent  due  to  his  landlord  before  the  might  be  supported  under  a  count  in  trover.     That 

distress  was  levied,  2  D.  &  R.  266.— 1  B.  &  C.  146.  a  party  cannot,  in  general,  distrain  twice  for  die 

— 3  Stark.  171,  S.  C.    In  such  an  action  express  tame  retUjWe  Bradbey  on  Distr.  ISO.— 1  Buna, J. 

malice  need  not  be  proved,  but  the  excess  taken  26th  edit.  988. — ]7Car.  2.c.  7.  s.  4.    But  id  WE* 

must  be  considerable,  6  Esp.  71.    It  is  no  bar  to  ton  o.  Bird,  K.  B.  Easter  Term,  1830,  for  a  Jruk 

this  action,  that  between  distress  and  sale  of  the  arrear  of  rent^  the  same  goods  previouslv  replevied 

goods  distrained,  the  parties  came  to  an  arrange-  may  be  distrained.    And  he  may  again  distrain  the 

ment  respeclin|{  the  sale,  1  Bing.  401.-— 4  D.  &  R.  same  goods  for  rent  subsequently  accrued,  previ- 

639. — Z  B.  &  U.  821,  S.  C.    A  lodger  may  main-  outily  to  his  executing  his  r^torno  halfmdit  ^^b- 

taJB  an  action  if  his  goods  are  taken  on  an'  exces-  out  waiving  his  action  against  the  sureties  in  the 

sive  distress  by  the    landlord  of  the  party  under  bond,  Hefibrd  v.  Alger,  1  Taunt.  219. 
w^om  he  occupies,^  C.  &  P.  374.    ' 
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tion»  ond  value,  as  the  said  goods  and  ehattclu  in  the  said count  mention-    pj^^^^Jl 

edt"]  under  color,  and  as  and  for  and  iu  the  name  of  a  distress  for  certain        «• 
rent,  then  alleged  to  be  due  and  payable  to  the  said  defendant  [or  E.  F.]  for 
and  in  respect  of  certain  premises  in  the  possession  of  the  said  plaintiff;  and 
which  said  [last -mentioned]  goods  and  chattels  then  and  aflerwards  were  of 
more  than  sufficient  value  to  have  satisfied  the  said  alleged  rent,  and  the  costs 
and  charges  of  and  attending  such  distress,  and  the  sale  of  the  said  [last-men- 
tioned]  goods  and  chattels  under  such  distress,  and  incidental  thereto,  to  wit,  at, 
&c.  (oentie)  aforesaid  ;  and   whereas  also  the  said  defendant  having  so  taken 
and  distrained  the  said  [last-mentioned]  goods  and  chattels  as  aforesaid,  then 
and  there  had  and  retained  possession  of  the  same  under  such  distress  for  a 
long  space  of  time,  to  wit,  for  the  space  of  [four]  days  then  following  and  af- 
terwards, and  at  the  expiration  of  the  said  space  of  lime,  to  wit,  on,  &c.  (day 
of  quitting  possession,  or  about  it)  to  wit,  at,  &c.  (venue)  aforesaid,  the  said  de- 
fendant quitted  and  abandoned  the   possession  of  the  said   [last-mentioned] 
goods  *and  chattels,  and  the  said  distress  thereupon  ;  and  although  (he  said  [  *721  ] 
defendant  under  the   said   distress,  and  by   virtue  thereof,  would   and  might 
have  satisfied  the  said  alleged  arrears  of  rent,  and  all  reasonable  and  lawful 
chargeff  in   that  behalf.     Nevertheless  the  said  defendant  well  knowing  the 
premi^tf  but  contriving,  and  wrongfully  intending  to  injure  the  said   plaintiff, 
aflerwards,  to  wit,  on,  d&c.  {day  of  second  distress^  or  abotU  il)  at,  &c.  {venue) 
aforesaid,  wrongfully,  injuriously,  and  vexatiously  make  a  second  and  another  dis- 
tress upon  the  said  [last-mentioned]  goods  and  chattels  of  the  said  plaintiff,  for 
the  same  identical  alleged  arrears  of  rent,  for  and  in  respect  whereof  the  said 
distress  in  (his  count  first  mentioned  was  made  as  aforesaid,  and  then  and  there 
again   took  and  distrained  the  said  [last-mentioned]  goods  and  chattels,  as 
and  for  the  same  rent  so  pretended  to  have  been  due  and  payable  as  aforesaid, 
anoknot  for  any  more  or  other  or  different  rent  or  cause  whatever,  and  then 
and  there  wrongfully  and  injuriously  refused  to  return  the  same  goods  and  chat* 
tels  to,  and  withheld  them  from  the  said  plaintiff*,  under  the  said  second  distress 
in  this  count  mentioned  for  a  long  time,  to  wit,  for  the  space  of  [seven]  days 
then  next  following,  and  then  and  there  wrongfully  converted  and  disposed 
thereof  to  his  own  use,  although  the  said  plaintiff  then  and  there  requested  the 
said  defendant  to  deliver  the  said  [last-mentioned]  goods  and  chattels  to  him 
the  said  plaintiff,  to  wir,  at,  &c.  {venue), — [Md  a  count  in  trover.] 

*[Coniinencement  as  ante^  596.] — For  that  whereas  the  said  defendant,  here-  [  *722  ] 
tofore,  to  wit,  on,  &c.  at,  &c.  {venue)  seized  and  took  divers  goods  and  chat- 1^^^^ 
tels,  to  wit,  &c.  [here  specify  the  goods  as  in  trover ;  if  they  have  been  already  goods  dis- 
specified  in  a  former  count,  then  say,  **  goods  and  chattels  of  the  like  number,  thepremi- 

quantity,  quality,  description,  and  value,  as  those  in  the count  mentioned,"  ^-Jl^the*** 

md  omit  the  statement  of  value  afterwards']  of  the  said  plaintiff,  of  great  value,  teowaino- 
to  wit,  of  the  value  of  £ — ,  there  then  found  and  being   in  certain  premises, 

(«)  2  W.  k.  M.  c.  5.  s.  2.^11  Geo.  2.  c.  19.  a.  in  ail  cases  necessary  that  Pome  notice  of  ihe  di«- 

10.    As  to  what  notice  is  necessary,  and  how  to  tress  should  be  given,  whether  there  bo  a  sale  or 

bo  given,  see  Moss «.  GalUmore,  l>ou|{l.  279.—  removal  or  not,  Com.  Dig.  Distress,  D.  7.     By 

Lord  Rajm.  54.      1   Hen.    Bla.  13.     Gilbert's  the  2  W.  &  M.  c.  5.  it  must  be  given  before  a 

Distr.  by  Hunt,  76.      9  East,  298.     <^iMry  if  not  sale. 
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ii.Ls«AL     with  (he  appuitenancet;/),  as  and  for  and  ia  tbe  naoBa  of  a  dtatreaa  for 
Si.        auppoied  arrears  of  rent,  to  wit,  fur  (he  suoi  of  £ — ,  pretended  lo  be  do* 

in  arrear  from  the  said  plaintiff,  for  and  in  respect  of  the  said  premisee*  with  tbe 
appurtenances,  and  then  and  there  carried  away  and  removed  the  said  goods 
and  chattels,  and  impounded  the  same  off  tbe  said  premif^es,  with  tbe  appurt** 
nances.  Nevertheless  the  said  defendant  contriving,  and  wrongfulljr  and  «► 
JQStly  intending  to  injure  the  said  plaintiff,  and  not  regarding  the  Statute  in  each 
case  made  and  provided,  did  not  nor  would  give  due  and  proper  Do(ic«(«}  of 

[  *728  ]  tbe  said  distress,  and  of  the  cause  of  the  taking  *the  same,  or  of  tbe  place  to 
which  the  said  goods  and  chattels  were  removed,  to  the  said  plaintiff^  or  ieate 
the  same  at  the  said  premises,  with  the  appurtenances,  but  wholly  ne^glectecf  ae 
to  do,  and  therein  failed  and  made  default,  contraiy  to  the  form  of  tbe  Statute 
in  such  case  made  and  provided ;  and  to  the  damage,  4&c. 


a.  Forn-         [Commencemenf  an  aaie,  696.]— For  that  whereas  the  said  defendant, 
^on^qodM  ^ofore,  to  wit,  on,  d£.c.  at,  d&c.  (ventcs)  had  taken  and  distrained  divers  goods  aad 
^rmTon    chattels,  to  wit,  Ihere  tptcify  tht  goods  om  in  trover ;  if  they  hact  freea  already 
^^•r  ^      tpecified  in  a  fonmr  counU  then  aoy,  *'  goods  and  chattels  of  the  like  otmaber, 
c«tt(w).      quantity,  quality,  description,  and  value  as  (hose  in  the  —  count  roentioiied,'' 
ond  omil  the  statement  of  value  aflerwarde]  of  tbe  said  plaintiff,  of  greaUrabie,te 
wit,  of  the  value  of  £ — ,  there  then  found  and  being,  as  and  for  and  in  dis 
name  of  a  distress  for  certain  rent,  to  wit,  the  sum  of  £ — ,  then  doe  and  Ja 
arrear  from  the  said  plaintiff  to  the  said  defendant,  for  and  in  reaped  of  car- 
[  *734  1  tain  premises,  with  the  appurtenances,  before  *then  held  and  occupied  by 
the  said  plaintiff  as  tenant  thereof  to  the  said  defendant  [or  £•  F.];  aad 
thereupon  afterwards,  and  whilst  the  said  defendant  was  in  posseasion  of  tbs 
said  goods  and  chattels  under  such  distress  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff  tendered  and  oflftd 
to  the  said  defendant,  in  satisfaction  and  discharge  of  the  said  arrears  of  leal, 
and  the  costs  and  charges  of  the  said  distress,  a  certain  laige  sum  of  money, 
to  wit,  (he  aum  of  £ — ,  tbe  same  being  then  and  there  a  sufficient  sum  to  satis- 
fy and  discbarge  the  said  arrears  of  rent,  together  with  all  the  costs  and  cbaiges 
of  the  said  distress,  and  then  and  there  requested  (he  said  defendant  to  re-deli* 
ver  and  restore  the  said  gooda  and  chattels  to  the  said  plaintiff,  and  altfaoti^ 
the  said  defendant  then  and  there  ought  to  have  accepted  and  received  tbe  said 

{t)  Ante,  7IS|  Dote.  there  detrrmioed.    But  m  the  ewe  of  a  dielns 

{u)  Where  the  dietren  is  on  fn'owinf  corn,  Ac.  for  rent,  upon  the  ecjuiiy  of  the  ctatute  a  W.a 

M  allowed  bj  the  11  Geo.  t.  c.  19.  e.  8,  the  tenant  M.  c.  6,  a  cale  of  the  disirese,  after  tender  ef  the 

BMMt,  to  ponvanee  of  the  8th  eection  of  that  act,  rem  and  costs,  woaM  be  illegal ;  and  tiistJMi  h 

have  notice  of  the  place  where  the  com,  ftc.  is  such  case  is  ine  proper  rrnedy  |  but  if  tbare  «•§ 

lodxcd  within  a  week  after  such  lodging.  also  an  eicessire  dietresv,  plainiiffraajr  dcdare  ia 

(w)  Bee  the  precedent,  8  Went.  440;  and  the  case  for  that  iniury,  8  Stark.  171.— -4  D.  a  E.  SSB. 

like  in  the  case  of  a  dietress  darrase  feasant,  id.  — S  B.  k  C.  611, 8.  C.   Bt  the  II  Q.  t.  c.  18.  a. 

88S;  biM  this  latter  ia  not  tnstMiahle,  see  1  10.  if  after  dietress  taken  or  «oni,ac.growiBb  tbs 

Campb.  Sa6.->1  Ttunt.  881.-1  B.  a  P.  88t.  rent  and  coeta  of  distress  be  paid  or  iea4eMd,ibs 

Aeooitfiii|  to  these  cases,  and  to  8  Rep.  147 1«  distress  shall  ceaes^  and  the  corn  l>«  reetecedi 

Oilb.  INstr.  by  Hal,  78^  ke.— 8  Bfeore,  S84.—1  Cate  doea  not  lie  for  detainiiig^  caltU  dietrafawd 
I.C-tei 


Biog.  841,  a.  C,  tender  npon  the  land  before  the    danage  feasant,  where  tender  «  satfciant 

'distress  tortiens;  tender  after  the    was  made  after  the  cattle  bad  beea  in^oandcd^l 


distrees,  snd  before  the  tnpomidittff,  makes  the  de*  Bing.  841.    Qeery  if  rtpitein  wevM  iMt  ia 

tatner,  and  not  the  taking,  wrongnd ;  tender  after  case  lie,  see  Doet.  a  Stud.  18S.    Fron  the 

the  iinpounding  makes  neither  the  one  nor  the  in  note,  post  vol.  iff.   1118^  it  would  se 

other  wrongful ;  for  then  it  comes  too  late,  b^  would  not.    As  to  «^t  is  not  an 

cauee  the  oaae  is  put  to  the  trial  of  the  law,  to  be  4.Bing.  880. 
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•um  of  money  from  th^  «aid  plaiotifT  in  ditcharge  of  such  arrears  of  rent,  and  kumal 
die  costs  and  charges  of  the  said  distress,  and  to  have  re-delivered  and  restored  ss. 
the  satd  goods  and  chattels  to  the  said  plaintiff;  yet  the  said  defendant  contriv- 
ing, and  wrongfully  and  unjustly  intending  to  harass,  oppress,  and  aggrieve  the 
said  plaintiff  in*  this  behalf,  did  not  nor  would,  when  he  was  so  requested  as 
•foresaid,  or  at  any  other  time,  accept  or  receive  the  said  sum  of  money  from  the 
•aid  plaintiff,  in  satisfaction  and  discharge  of  the  said  arrears  of  rent,  and  the 
eosts  and  charges  of  the  said  distress,  or  re-deliver  or  restore  the  said  goods 
•nd  chattels,  or  any  part  thereof,  to  the  said  plaintiff,  but  then  and  there  wholly 
neglected  and  refused  so  to  do,  and  hath  hitherto  wrongfully  and  injuriousl/ 
kept  and  withheld  the  said  goods  and  chattels  from  the  said  plaintiff,  and  hath 
converted  and  disposed  thereof  to  his  own  uae,  to  wit,  at,  d&c*  (vtntte)  aforesaid. 
'^[Jldd  a  count  in  irov9r.'\ 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  (oe-  J;J^*^i»^' 
nm)  seised  and  took  divers  goods  and  chattels,  to  wit,  d&c.  [here  specify  tke  goods  treu  wttUa 
a$in  trover^  if  they  have  been  already  specified  in  a  former  county  then  say^  **  goods  the  equhyof 
and  chattels  of  the  like  number,  quantity,  quality,  description,  and  value  as  e.s.'tft. 

those  in  the count  mentioned,"  and  omit  the  statement  of  value  after-  (')• 

wards^l  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  then 
found  and  being  in  and  upon  certain  premisesCj^),  in  the  name  of  a  distress  for 
certain  arrears  of  rent,  pretended  to  be  due  and  payable  for  the  same,  to  the 
•aid  defendant,  and  then  and  there  gave  notice  thereof  to  the  said  plaintiflf|[«)  ; 
yet  the  said  defendant,  not  regarding  the  Statute  in  such  case  made  and  provid- 
ed, and  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said 
plaintiff  in  this  behalf,  and  to  deprive  him  of  his  said  goods  and  chattels,  and  of 
the  use,  benefit,  and  advantage  thereof,  and  to  prevent  him  from  replevying  the 
same,  afterwards,  and  before  the  expiration  of  five  days  next  after  such  dis- 
tress so  taken  and  made,  and  such  notice  thereof  so  given  as  aforesaid,  to  wit, 
within  the  space  of  five  days  then  next  following,  to  wit,  on  the  day  and  year 
•foresaid,  at,  d^c.  (venue)  aforesaid,  wrongfully,  unlawfully,  and  unjustly  did 
•ell  and  dispose  of  the  said  goods  and  chattels,  without  the  leave  or  license, 
•nd  against  the  will  of  the  said  plaintiff,  whereby  the  said  plaintiff  was  not  on- 
ly hindered  and  prevented  from  replevying  the  said  goods  and  chattels  so  dis- 
trained as  aforesaid,  but  was  also  deprived  of  such  reasonable  and  sufficient 
time  as  in  that  respect  is  allowed  by  law,  for  the  raising,  obtaining,  and  procur- 
ing money  to  pay  and  discharge  the  rent  so  pretended  to  be  duo  and  in  arrear 
•a  aforesaid,  and  the  costs  of  the  said  distress ;  -and  the  said  plaintiff  hath  also 
thereby  wholly  lost  and  been  deprived  of  the  said  goods  aod  chattels,  and  of  the 
me*  benefit,  and  advantage  thereof,  to  wit,  at,  d&c.  {vsnue)  aforesaid. 

TCommencement  as  an/e,  596.1— For  that  whereas  the  said  defendant,  here«>  l^«  ^^  ^^ 

tofore,  to  wit,  on,  dl&c.  at,  6lc,  {vsnue)  ^seized  and  took  divers  goods  aod  chat*  foods  dit- 

[  «726  1 

(s)  What!  Tiolttkm of  this  Mctioa, MO  4B.lt  He. ooo S B.  ft  A. 470. 

▲.  •06.— 1  Boa.  Bla.  IS^l  Burn»  J.t6Ui  ed.  9M.  (y)  Auto,  llh,  note. 

Thm  eomt  wiQ  not  •npport  a  clana  bt  roopock  of  («)  Wiion  Uiit  ii  sot  noconarf,  mo  Liitw.  Sti. 
•w  dofbadaal  btviag  oold  corn  boforo  it  was  ri^ 
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iLLKa.vL    j^is^  Jo  wit,  &€.  [kere  specify  the  goods  as  in  trover^  or  if  Ihty  hate  been  oi 
Es.        dy  specified  in  ajormer  county  then  say^  "  goods  and  chatteU  of  the  like  namber, 

trained,        quantity,  quality,  description,  nnd  value  as  those  in  the count   mentioB- 

fionabieiime  ed,"  and  omit  Ike  sUtlemetU  of  value  afterwards]  uf  the  sold   p!niniilV,  of  great 
Umc^o?  the  vnlue,  to  wit,  of  the  value  of  £ —  then  found  and  being  iti  iind   upon  ceuain 
fivoday»(a).  premises  of  the  said  p!aintifl\6),  in   the  name  of  a  disliess  f*r   ccttain  arr&nrs 
of  rent  pretended  to  be  due  and  payable  for  the  same  to  the  said  defendant  \or 
E.  F.]  and  then  and  there  gave  notice  thereof  to  the  said  phiintiff;   yet  thesaki 
defendant,  not  re..'arding  the  Statute  in  such  case  made  and  providod,  but  coa< 
triving  and  wrongfully  and  unjustly  intending  to  injure  the  s-did  plaititilf  m  ihi< 
behalf,  did  not  nor  would  remove  the  said  goods  and  chattels  from  the  said  ]  re- 
mises, within  a  reasonable  time 'after  the  expiration  of  .five  days    next  afitr 
the  making  of  the  said  distress,  and  giving  the  said  notice  thereof  as  aforesaid, 
but  wholly  neglected  and  refused  so  to  do,  and  wrongfully  and  unjustly,  wirho«! 
the  license  or  consent,  and  against  the  will  of  the  said  plaintiiT,  kept  aod  de- 
tained the  said  goods  and  chattels  in  and  upon  the  said  premises  for  a  greataiu; 
unreasonable  space  of  time  after  the  expiration  of  the  said  five  days  as  afore- 
said, to  wit,  for  the  space  of then  next  following,  contrary  to  the  form  ot* 

the  Statute  in  such  case  made  and  provided,  to  wit,  at,  &.c.  [ventie)  afoiesaid. 

11.  For  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  6lc,  (reniLe)  afotesaid,  the 

der  alii^'  said  defendant  seized  and  distrained  certain  goods  and  chattels,  to  wit,  &.G. 
^  m'h  '^"**"  L^^^  ^^^ify  ikem  as  in  trover^  or  if  the  goods  have  been  already  set  out  i»  a 
tho  goods     pnor  count,  say,  **  goods  and  chattels  of  the  like  number,  quantity,  quality,  de- 

by  two        acription,  and  value  as  those  in  the  said count  mentioned,"  and  omit  tkt 

prfSsere^).  'K^^'*^^'  ^  ^0  ^^^  value]  of  the  said  plaintiff,  of.  great  value,  to  wit,  of  thevalac 
of  <£-^  of  lawful  money  of  Great  Britain,  then  found  and  being  in  and  upon 
certain  other  premises,  with  the  appurtenances,  of  the  said  plaintiff,  as  for  and 
in  the  name  of  a  distress  for  certain  arrears  of  rent  alleged  to  be  due  to  tbe 
said  defendant  [or  £.  F.]  for  the  use  and  occupation  of  the  said  premise, 
with  the  appurtenances.  Yet  the  said  defendant,  not  regarding  the  Statute  in 
such  case  made  and  provided,  but  contriving,  and  fraudulently  intending  to  in- 
jure the  said  plaintiflfin  that  behalf,  did  not  nor  would  cause  (he  said  goods  and 
chattels  so  distrained  as  aforesaid,  to  be  appraised  by  two  sworn  appraisers,  ac- 
cording  to  the  Statute  in  that  case  made  and  provided,  previously  to  a  aala  of 
the  said  goods  and  chattels,  but  on  the  contrary  thereof,  the  said  defendant,  af- 
terwards, and  before  the  said  goods  and  chattels  had  been  appraised  by  two 

(a)  This  count,  founded  on  the  equity  of  the  2  and  declare  in  case-,  1  B.  &  C.  146.— 2  D.  &  IL 

W.  &  M.  c.  5.  s.  2,  and  11  Geo.  2.  c.  19.  r.  10,  has  256,  S.  C. 

frequently  been  adopted,  but  trespass  is  the  proper  (6)  Ante,  718,  note. 

Ibrm  of  action,  where  the  parly  di^traininv  contin-  (c)  The  2  W.  &  M.  scss.  1.  c.  5.  e.  I,  requires 
ues  too  long  in  possession,  Slra.  717. — 1  Hen.  Bla.  such  an  appnusement  previous  to  the  sale,  see  I 
]S._Gilb.  77.— >11  East,  S9a.— 2  Campb.  115.  Chit.  Gol.  St.  662.>-l  Burn,  J.  26th  edit.  991.  The 
As  to  the  time  allowed  for  the  removal,  see  1  person  di.^training  must  not  be  one  of  the  appraii- 
Burn,  J.  26lhcd.  991.  A  reasonable  time  afler  the  er?,  Bui.  N.  P.  81.— 1  Siark.  172.-2  Biog.  337. 
five  days  is  allowed,  4  B.  &  A.  208.  Where  the  The  appraiser  must  not  be  sworn  before  the  con- 
defendant  wrongfully  seized  the  plaintiff 's  goods,  stable  of  another  parish.  1  Moody  &  Malfcii^C. 
and  placed  a  man  in  possession  of  them  for  some  N.  P.  172. — 1  Hen.  Bla.  13.  Where  i he  premises 
days,  it  was  held  the  owner  might  recover  damages,  lay  partly  in  the  hundred  of  A.  and  parity  in  the 
although  he  had  the  use  of  the  goods  all  the  time,  hunared  of  K.  the  constable  of  K.  was  held  tbe 
7  Bin  jr.  153.     A  party  may  waive  the  trespass,  proper  officer  to  administer  the  oath  for  flie  ap* 

praisement  of  the  distress.     1  Ld.  Raym.  5S. 
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sworn  appraisers,  according  to  the  form  of  the  Statute  in  such  case  made  and   h-leoai. 

DISTRESS* 

provided*  to  wit,  on  the  day  and  year  aforesaid,  at,  6lc.   {venue)  aforesaid,        ce. 
wrongfully  sold  the  said  goods  and  chattels  without  hnving  had  the  same  pre- 
viously appraised  by  two  sworn  appraisers,  contrary  to  the  farm  of  the  Statute 
in  such  case  made  and  provided,  to  wit,  at,  &.c,  (venue)  aforesaid. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  sei2uret  or  abovi  it)  at,  12.  For 
dLC.  {venue)  the  said  defendant  seized  and  distrained  a  certain  crop  of  [potatoes]  grow/ng 
of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  ^100,  then  growing  a*^dBj«s1^' 
on  and  upon  certain  land  situate  in  the  county  of  S.  before  then  demised,  as  before  the 
for  and  in  the  name  of  a  distress  for  certain  arrears  of  rent  alleged  to  be  due  beengath- 
to  the  said  defendant  [or  E.  F.]  for  the  use  and  occupation  of  the  said  land  ;  pJJ^^a  con^ 
nevertheless  the  said  defendant,  not  regarding  the  Statute  in  such  case  made  Y^^J(  ^^  i^^ 
and  provided,  nor  his  duty  in  selling  and  disposing  of  the  said  distress,  but  con-  c.  19.  s.  8.* 
trtving,  and  wrongfully  and  injuriously  intending  to  injure  the  said  plaintiff  in  ^  ^' 
that  behalf,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
wrongfully  and  injuriously  sold  and  disposed  of  the  said  crop  before  the  same 
had  been  gathered  and  appraised,  according  to  the  fortn  of  the  Statute  in  such 
case  made  and  provided,  by  means  whereof  the  snid  crop  of  potatoes  were  then 
and  there  sold   for  niuch  less  than  the  best  price,  that  is  to  say,  for  the  sum  of 
J^50'le8s  than  the  best  price  which  might  have  been  gotten  and  received  for  the 
same,  had  the  same  been  gathered,  appraised  and  sold  in  a  due  and  proper 
manner,  according  to  the  Statute  in  such  case  made  and  provided,  and  contra- 
ry to  the  said  Statute,  to  wit,  at,  &c.  (venue). 

[Conimencemenl  as  an/e,  696.] — For  that  whereas  heretofore,  to  wit,  on,  &c.  id.  For  not 
at,  &c.  (venue)  the  said  defendant  seized  and  distrained  divers  goods  and  chat-  fhe  besc^' 
tels,  to  wit,  &c.  \_here  specify  the  goods  as  in  trover^  or  if  they  have  been  already  P/'^^®*  °P 
specified  in  a  former  county  then  say^  **  goods  and  chattels  of  the  like  number,  of  stat.  /. 

quantity,  quality,  description,  and  value  as  those  in  the  said count  mention-  5.  j,  2.(ej.^* 

ed,"  and  omit  the  statement  of  value  aflerwards']  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  iS —  of  lawful  money  of  Great  Britain,  then  found 
and  being  in  and  upon  certain  premises,  with  the  appurtenances  (/) ,  as  and 
for  and  in  the  name  of  a  distress  for  certain  arrears  of  rent  alleged  to  be  due 
to  the  said  defendant  [or  E.  F.]  for  the  use  and  occupation  of  the  said  prc»- 
mises,  with  the  appurtenances.  And  whereas  also  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  sold  the 
said  goods  and  chattels  for  payment  and  satisfaction  of  the  said  supposed  ar- 
rears of  rent,  and  of  the  charges  of  the  said  distress.  Yet  the  said  defendant, 
not  regarding  his  duty  in  making  and  selling  the  said  distress,  nor  the  Statute 
in  such  case  made  and  provided,  but  contriving,  and  fraudulently  intending 
craftily  and  subtly  to  injure  the  said  plaintiff  in  that  behalf,  did  not  nor  would 
sell  the  said  goods  and  chattels  onder  the  said  distress,  for  the  best  price  that 

(d)  See  this  enactment  and  the  decisions  there-    obtained  till  the  contrary  be  proved.    4  Mod.  890. 
on,  1  Chit.  Col.  Sut.  671.  Con.  Distress,  D.  8.    See  1  Buni)  J.  28th  edi  t. 

(e)  The  price  at  which  the  goods  were  apprais-    894. 

ed  will  be  presumed  to  be  the  best  that  could  be        (/)  Anie,  718,  note. 
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HMSAs.  coald  and  might  hmf  b«en  gotten  for  the  miiio«  bm  on  the  contntj  diaraol^  te 
«t.  said  defeodaot  then  and  there,  to  wit«  on  the  day  end  year  tfbreetid,  wron^ui^ 
and  injiirioualy  sold  the  aatd  goods  and  chattels  for  much  less  than  the  best  priee. 
(that  is  to  say) for  £^^  less  than  the  hest  price  that  coald  and  might  have  bees 
gotten  and  received  for  the  same,  had  the  same  been  sold  in  a  due  and  proper 
manner  by  the  said  defendant,  to  wit,  at,  8tc.  (peime)  aforesaid. — [Jidd  a  tmai 
in  fnwer,  and  conclude  m  onis,  596.] 


r  *726  1       *And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesftid«  at, 
liof  more*     (s<»iii)  aforesaid,  the  said  defendant  pretended  that  the  said  plainiiflT  held  wai 
S^^ilJ*''     enjoyed  certain  other  premises  as  tenant  thereof,  at  and  uodor  a  certaiii  leal 


imd«r&flK*»  payable  by  the  said  plaintiflT,  and  the  said  defendant  had  then  and  there  distraia* 
iML  ed  divers  other  goods  and  chattels  of  the  said  plaintiff,  to  wit,  goods  and  diat- 

tels  of  the  like  number,  quantity,  quality,  description,  and  value  as  those  ia  ihs 
said  [first]  count  mentioned,  for  certain  alleged  arrears  of  rent,  to  wit,  the  son 
of  [£ — ]  alleged  to  be  due  from  the  said  plaintiff,  for  the  use  and  occopalka 
of  the  said  premises  ;  and  whereas  also  the  said  defendant,  afterwards,  to  wil, 
on  the  day  and  year  aforesaid,  at,  &c.  (esmie)  aforesaid,  sold  a  part  of  the  said 
goods  and  chattels  for  divers  sums  of  money,  amounting  in  the  whole  to  a  largs 
sum  lof  money,  to  wit,  the  sum  of  ^— *  being  more  than  Xvas  sufficient  to  pay 
and  satisfy  the  said  supposed  arrears  of  rent,  and  all  costs  and  charges  incident 
thereto,  whereof  the  said  defendant  then  and  there  had  notice.  Tet  the  said 
defendant,  not  regarding  his  duty  in  this  behalf,  but  contriving  and  iotending 
to  injure  the  said  plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
wrongfully  proceeded  to  sell,  and  did  sell  the  rest  and  remainder  of  the  said 
goods  and  chattels  when  it  waa  wholly  unnecessary  so  to  do,  to  wit,  at,  dte. 
(vsimm)  aforesaid. — [*^dd  count  for  an  txcanv  dtflrest,  09  oals,  720,  sad  a 
couniin  trover.] 

16.  Acftimi      And  whereas  also  the  said  defendant,  heretofore,  and  after  the  passins  of  a 

ft  Wfoker  on  '  r  o 

tiM  57  Geo.  certain  act  of  parliament,  passed  in  the  67th  year  of  the  reign  of  hta  late  Ha- 

M%!!riiif&  i^^y  ^'°S  George  the  Third,  intituled,  ''  An  act  to  regulate  the  costs  of  dis- 

aeopyofthe  tresses  levied  for  payment  of  small  rents ;"  and  before  the  committing  of  the 

Si^SsCf  )•  grievances  hereinafter  nest  mentioned,  to  wit,  on,  &c.  {day  ofdie&eeo^  ormhemi 

i/,)  at,  &c.  (venae)  aforesaid,  had  made  and  levied  a  distress  upon  divers^goods 

and  chattels  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  ^*—  for 

certain  rent,  alleged  to  be  in  arrear  and  due  and  owing  from  the  said  plaintiffi 

and  although  the  said  defendant  was  then  and  there  requested  by  the  said  plain- 

tiff  so  to  do,  yet  the  said  defendant*  not  regarding  his  duty  in  that  behalf,  nor 

the  Statute  in  such  case  made  and  provided,  but  contriving,  and  fraudulently 

iotending  to  injure  the  said  plaintiff  in  this  behslf,  did  not  nor  would,  when  be 

was  so  requested  as  aforesaid,  or  at  any  other  time,  according  to  the  form  oi  the 

Statute  in  such  case  made  and  provided,  give  a  copy  of  his  charges,  and  oJTall 

the  costs  and  charges  of  the  said  distress,  signed  by  him  the  said  plaintiff,  hot 

(f  )  It  thoDld  M«m  rrem  tbe  act  that  thb  aiedoB    that  it  wUl  not  £•  obImi  th*  joods  Iiim  h&m  !•• 
Ma  orij  Im  mipported  afaiatt  the  Woker ;  abo    vUd  undar  tha  diatraH,aea  S  Bisf.  19. 
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wholly  D^l«et«d  and  refiuwi  «o  to  do,  cootniry  to  tbo  fbrm  of  the  Statute  in    illmal 
Meb  ease  mada  and  provided,  to  wit,  at,  d&c.  (venue)  aforesaid.  ct. 

ICwnmmeemMi  a$  onle,  596.] — For  that  whereas,  heretofore,  to  wit^  on,  d&c.  !?*Jf^|^J^ 
at,  &c.  (venue)  the  said  defendant  seized  end  distrained  divers  goods  and  chat-  ^'  ^  Mf.  e. 
tela,  to  witt  d&c*  [Aere  tpeeify  Uu  good*  a$  in  irater;  or  if  they  have  been  ape*  notlMving 
rified  in  afarnur  cotm<,  ihensay^  "goods  and  chattels  of  the  like  number,  quan-  ariunff^om 

titj,  quality,  description,  and  value  as  those  in  the  said count  mentioned,''  ^^^.      ^* 

CMd  owM  th*  iiaienuni  of  value  ofierwards]  of  the  said  plaintiflT,  of  great  value,  with  th* 
to  wit,  of  the  value  o(£'^  of  lawful  money  of  Great  Britain,  there  then  found  (ik). 
and  being  in  and  upon  certain  premises,  with  the  appurtenances,  as  and  for  and 
in  the  name  of  a  distress  for  certain  arrears  of  rent  alleged  to  be  due  to  the  said 
defendant,  [or  £.  F.]  for  and  in  respect  of  the  said  premises.  And  whereas 
also,  the  said  defendant  having  caused  the  said  goods  and  chattels  to  be  ap« 
praised  aAerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  afore- 
said, sold  the  said  goods  and  chattels  so  by  him  seized  and  distrained  as  afore- 
said, for  payment  and  satisfaction  of  the  said  Bupposed  arrears  of  rent,  and  of  the 
charges  of  the  said  distress,  appraisement  and  sale,  for  divers  sums  of  money, 
•mounting  in  the  whole  to  a  certain  sum  of  money,  to  wit,  the  sum  of  ;f—  of 
lawful  money  of  Great  Britain,  being  a  much  larger  sum  of  money  than  was 
sufficient  to  satisfy  and  discharge  all  the  rent  then  due  for  the  said  premises, 
with  the  appurtenances,  and  all  the  charges  of  the  said  distress,  appraisement, 
and  sale.  And  the  said  plaintiff  further  saith,  that  although  the  said  jdefendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (renue)  out  of^ 
and  with  a  part  of  the  produce  of  the  said  goods  and  chattels  so  by  him  sold  as 
aforesaid,  ^satisfied  the  said  rent,  for  which  the  said  goods  and  chattels  were  ao  [  *727  ] 
dbtrained  as  aforesaid,  and  the  charges  of  the  said  distress,  appraisement,  and 
sale,  leaving  a  great  and  considerable  overplus  of  the  money  produced  by  the 
•aid  sale ;  yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  nor  the 
Statute  in  such  case  made  and  provided,  but  contriving,  and  fraudulently  in* 
tending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not,  after  sa- 
tisfaction of  the  rent  for  which  the  said  goods  and  chattels  were  so  distrained 
as  aforesaid,  and  of  the  charges  of  the  said  distress,  appraisement,  and  sale,  out 
of  the  produce  of  the  said  goods  and  chattels  so  sold  as  aforesaid,  leave  the 
overplus  thereof  in  the  hands  of  the  sheriff,  or  under-sheriff,  of  the  said  county 

of or  either  of  them,  or  of  the  constable  of  the  parish,  hundred,  or  place, 

where  the  said  distress  was  so  taken  aa  aforesaid,  for  the  use  of  the  said  plain- 
tiff^ so  being  the  owner  of  the  said  goods  and  chattels  as  aforesaid,  although  a 
reasonable  time  for  that  purpose  hath  long  since  elapsed,  but  the  said  defendant 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  therein  wholly  (ailed 
and  made  default,  and  the  said  plaintiff  hath  not  yet  received  nor  been  in  any 
way  satisfied  for  such  overplus  as  aforesaid,  and  the  said  defendant  hath  con- 
verted and  disposed  thereof  to  bis  own  nee,  eontrary  to  the  form  of  the  Statato 
in  soch  casa  n^ade  and  provided,  to  wH,  at,  dE«,  (venas)  aforesaid. 

For  that  wheieaa,  before  and  at  the  time  of  tha  committing  of  the  grievancaa  IT   ipliMt 

|A)  Sm  tb«  •MtlMBi,  1  OldLCoL  ittt.  Ha 


A 
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iLLSAAL     (}y  (He  SO  1(1  defendant  as  hereinaAer  nexl  mentionedy  the  said  d^feodaot  Md 
KB.        and  enjoyed  certain  premise j  situate  in  the  coanty  of  M.  as  tenant  thereof  to 
landlord,       one  J.  H.,  to  wit,  at,  dtc.  [venwt). — And  whereas  also,  whilst  the  said  defend- 
iki^ify^'g    ant  was  such  tenant  to  the  said  J.  H.  and  before  and  at  the  time  of  the  coiDmit- 
^^dttt'^OT™^  ting  of  the  grievances  hereafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at,  &c 
nwde  on  hii  (venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and   request  oi  the 
fround-        said  defendant,  had  become  and  was  tenant  to  the  said  defendant  of  the  said 
IandU>rd(»).    p^^j^jg^g  ^jjj^  (^  appurtenances,  at  and  under  a  certain  yearly  rent,  to  wit,  (he 
yearly  rent  of  [j£250]  payable  to  the  said  defendant  quarterly,  on,  df^.  Isiaimg 
the  days  of  payment  in  every  year.]     And  thereupon  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant,  so  long  as  the  said  defendant  continued 
such  tenant  to  the  said  J.  H.  and  so  long  as  the  said  plaiotifi*  continaed  such 
tenant  to  the  said  defendant,  to  pay  the  said  first-mentioned  rent  to  the  «tid  J. 
H.  and  to  indemnify  and  save  harmless  the  said  plaintiff  from  and  against  the 
payment  of  any  of  the  said  rent  so  payable  to  the  said  J.  H.  over  and  beyood 
the  amount  of  the  said  rent  so  payable  to  the  said  defendant  as  aforesaid,  which 
might  be  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defendant,  and 
from  and  against  any  distress  or  costs,  charges,  damages,  or  expenses  wbieli 
should  or  might  be  made,  arise,  or  happen  to  the  said  plaintiff  for  or  by  reasoo 
of  the  non-payment  thereof;  and  although  the  said  tenancy  of  the  said  defend- 
ant to  the  said  J.  H.  and  the  said  tenancy  of  the  said  plaintiflT  to  the  said  de- 
fendant was  and  continued  for  a  long  time,  until  and  af\er  the  committing  of 
the  grievances  hereafter  next  mentioned,  and  although  a  small  sum  of  money 
only,  to  wit,  the  sum  of  [i£84.  I7s,]  of  the  rent  aforesaid,  was  due  and  in  ar- 
rear from  the  said  plaintiff  to  the  said  defendant  at  the  time  of  the  coniniittiag 
of  the  grievances  hereafter  mentioned  ;  yet  the  said  defendant  not  regarding  his 
duty  aforesaid,  but  contriving  and  fraudulently  intending  to  injure  and  defraud 
the  said  plaintiff,  did  not  nor  would,  during  the  continuance  of  the  said  tenan- 
cies, pay  the  said  first-mentioned  rent  to  the  said  plaintiff,  or  save  harmless  or 
indemnify  the  said  plaintiff  according  to  his  said  duty,  but  wholly  neglected  so 
to  do,  and  by  reason  thereof,  during  the  continuance  of  the  said  tenancies,  to 
wit,  on  the  said  -^—  day  of,  &c.  to  wit,  at,  &c.  {venue)  aforesaid,  a  certain 
distress  was  made  by  and  on  the  behalf  of  the  said  J.  H.  on  divers  goods  and 
chattels  of  the  said  plaintiff,  to  wit,  &c.  [stale  them  as  i*i  trover]  of  great  vaiae, 
to  wit,  of  the  value  of  [jf400]  then  in  and  upon  the  said  premises,  for  a  certain 
sum  of  money,  being  in  amount  much  over  and  beyond  the  amount  of  the  said 
rent  so  due  and  in  arrear  from  the  said   plaintiff  to  the  said  defendant,  to  wit, 
the  sum  of  [<£]25]  then  due  and  in  arrear  from  the  said  defendant  to  the  said 
J.  H.  for  and  in  respect  of  the  said  rent  so  payable  to  him  as  aforesaid. — And 
die  said  plaintiff  aflcrwardt«,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  Slc 
(venue)  aforesaid,  sold  the  said  goods  and  chattels  as  such  distress  as  aforesaid, 
for  and  towards  payment  and  satisfaction  of  the  said  rent  so  due  and  owing  to 
him  from  the  said  defendant,  and  of  the  costs  and  charges,  of  the  said  distress 
and  incidental  thereto,  and  the  said  plaintiff  has  been  and  is  much  prejudiced, 
injured,  and  damnified,  by  means  of  the  premises,  to  wit,  at,  &c.  {venue)  afore- 

(t)  See  the  forms  and  notes,  ante,  SIS. 
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9oki.— Anil  whereas  also,  before  and  at  ihe  time  of  the  committing  of  the  ffriev-  «tLttiAt 
ances  by  the  said  defendant  as  hereafter  next  mentioned,  the  said  defendant  £■. 
held  and  enjoyed  certain  other  premises  with  (he  appurtenances,  as  tenant  there-  Second 
of  to  the  said  J.  H.  nt  and  under  a  yearly  rent,  to  wit,  the  yearly  rent  of  [£ — ] 
payable  by  the  said  defendant  to  (he  said  J.  H.,  to  wit,  at,  6r.c.  {venue)  afore- 
said.— And  wiiercas  also  whilst  the  said  defendant  was  such  tenant  to  the  said 
J.  II.  and  before  and  at  the  time  of  the  committing  of  the  grievances  hereafter 
next  m^itioned,  to  wit,  on,  &c.  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  plain- 
tiff, at  the  special  in.^tance  and  request  of  the  said  defendant,  was  in  possession 
and  had  become  and  was  tenant  to  the  said  defendant  of  (ho  said  premises, 
with  the  appurtenances,  at  and  under  a  certain  other  yearly  rent,  to  wit,  the 
yearly  rent  of  [.3^250,]  and  thereupon  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant,  so  long  as  the  said  defendant  continued  such  tenant 
to  the  said  J.  H.  and  so  long  as  the  said  plaintiff  continued  such  tenant  to  the 
said  defendant,  to  pay  the  said  first-mentioned  rent  to  the  said  J.  H.  and  to  in- 
demnify and  save  harmless  the  said  plaintiff  from  and  against  the  payment  of 
any  of  the  said  last-mentioned  rent  so  payable  to  the  said  J.  H.  as  aforesaid, 
and  from  and  against  any  distress  or  costs,  charges,  damages,  or  expenses 
which  should  or  might  be  made,  arisey  or .  happen  to  the  said  plaintiff,  for  or  by 
reason  of  the  non-payment  thereof;  and  although  the  said  last-mentioned  ten- 
ancy of  the  said  defendant  to  the  said  J.  H.  and  the  said  tenancy  of  the  said 
plaintiflfto  the  said  defendant,  was  and  continued  for  a  long  time  until  and  after 
the  committing  of  the  grievances  hereinafter  mentioned ;  yet  the  said  defen^ 
dant,  not  regarding  his  duty  aforesaid,  but  contriving,  and  fraudulently  intend- 
ing to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  dur- 
ing the  continuance  of  the  said  tenancies,  pay  the  said  first-mentioned  rent  to 
the  said  J.  H.  or  save  harmless  or  indemnify  the  said  plaintiff  according  to  his 
said  duty,  but  wholly  neglected  so  to  do,  and  by  reason  thereof,  during  the  con. 
tinuance  of  the  said  tenancies,  to  wit,  on  the  said,  &c.  to  wit,  at,  6lc.  {ventu) 
aforesaid,  a  certain  distress  was  made  by  and  on  (be  behalf  of  the  said  J.  H. 
on  divers  other  goods  and  chattels  of  the  said  plaintiff,  to  wit,  other  goods  and 
chattels  of  the  like  description,  quality,  number,  quantity,  and  value,  as  the  said 
goods  and  chattels  in  the  said  first  count  mentioned  then  in  and  upon  the  said 
last- mentioned  premises,  for  a  certain  sum  of  money,  to  wit,  the  sum  of  [^£126] 
then  due  and  in  arrear  from  the  said  defendant  to  the  said  J.  H.  for  and  in  re- 
spect of  the  said  rent  so  payable  to  him  as  aforesaid. — And  the  said  J.  H.  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  d&c.  (venue)  aforesaid, 
sold  the  said  last-mentioned  goods  and  chattels  as  such  distress  as  aforesaid, 
for  and  towards  payment  and  satisfaction  of  the  said  rent  so  due  and  owing  to 
him  frnin  the  said  defendant,  and  of  the  costs  and  charges  of  the  said  distress 
and  incidental  thereto,  and  (he  said  plaintiff  has  been  and  is  much  prejudiced, 
injiirecl,  unH  danmificd,  by  means  of  the  premises,  to  wit,  at,  &c.  (venue)  afore- 
said. 


-  ILLl«4ti 
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For  that  whereas  before  the  committing  of  the  grievance  by  the  said  defen-  ^^^Sfi'' 
Vol.  II.  74  '''" 
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'  LBTiEt!!     ^^^^  heretoaAer  next  mentioned,  ihe  said  plaintiff*  had  executed,  and  as  kk  act 
Ac.       and  deed  delivered,  to  and  in  favor  of  the  said  defendant*  a  certain  wanaiit  of 
f^J^  ^    attorney,  bearing  ^date,  dLC  thereby  authorizing  certain  atioroies  therein  men- 
raooejas      tioned(i),  jointly  and  severally,  or  any  other  attorney  of  his  roajeatj's  conrl  of 
jvdgmtDi      Common  Pleas  at  Westminster,  (o  appear  for  him  the  said  plaintiff  as  of  the 
uTputsuMce  ^^°  '^^^  [Trinity]  Term,  the  then  next  [Michaelmas]  Term,  or  any  subseqaem 
^au*""^  Term,  then  and  there  to  receive  a  declaration  for  him  the  said  plaintiff,  ia  aa 
when  part  of  action  for  debt  for  money  due  and  owing  at  the  suit  of  the  said  defenSiant,  fas 
had  ba«n      ^^^  ^^^  o^  ^ —  uod  thereupon  to  confess  the  same  action,  or  else  to  siller  a 
^^^"^  judgment  by  '^  I  am  not  informed,'*  or  otherwise  to  pass  against  him  the 
2^«B  w*--    plaintiff  in  the  same  action,  and  to  be  thereupon  forthwith  entered   up 
r  *7*28  1  ^^^  ^^  record  of  the  said  court,  for  the  said  sum  of  £ —  besides  ccMsts  of 

as  between  attorney  and  client,  which  said  warrant  of  attorney  was  then  and  there 
made  and  executed  by  the  said  plaintiff  to  the  said  defendant,  for  seeming  Cbt 
payment  by  the  said  plaintiff  to  the  said  defendant,  of  a  certain  sum  of  money, 
to  wit,  the  sum  of£ —  by  divers,  to  wit,  [two]  instalments.     And  whereas,  be- 
fore and  at  the  time  of  the  committing  of  the  grievances  by  the  said  defendaat 
as  hereinafler  mentioned,  a  great  part  of  the  said  sum  of  money,  to  wit,  the 
sum  of  £ —  had  been  paid  and  satisfied,  and  the  residue  of  the  said  swn  of 
money,  to  wit,  £ —  was  not,  at  the  time  of  the  committing  of  the  said  grierao. 
ces,  payable  from  the  said  plaintiff  to  the  said  defendant,  under  and  by  virtae  of 
the  said  warrant  of  attorney,  to  wit,  at,  d&c.  {venve) ;  yet  the  said  defimdaDt, 
well  knowing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  iateod- 
ing  to  injure  and  aggrieve  the  said  plaintiff  in  that  behalf,  heretofore,  to  wit,  on, 
d£.c.(m)  wr«>ngfully  and  unjustly  caused  and  procured  a  certain  writ  of  J!m/a- 
ciai  to  be  issued  out  of  the  said  court  of  our  said  lord  the  king,  [of  the  Bench] 
founded  on  a  judgment,  entered  up  under  color  and  pretence  of  the  said  war- 
rant of  attorney,  and  whereby  the  sheriff  of  the  county  aforesaid  was  directed 
to  levy  of  the  goods  and  chattels  of  the  said  plaintiff  a  certain  sum  ofj£ —  debt, 
and  4 0«.  costs  ;  and  that  the  said  sheriff  should  have  those  monies  before  [his 

majesty's  justices]  at  Westminster,  on the day  of A.  D.  

and  then  and  there  wrongfully  and  injuriously  caused  and  procured  the  said  writ 
o( fieri  facias  to  be  indorsed(n)  to  the  said  sheriff,  to  levy  £ —  as  due  upon  the 
said  warrant  of  attorney  and  judgment,  besides  sheriff's  poundage,  officer's  Zees, 
and  other  incidental  expenses,  &c. ;  and  afterwards,  to  wit,  on,  &c.  wrongfully 
and  unjustly  caused  and  procured  the  said  writ,  so  indorsed  as  aforesaid,  to  l>e 
delivered  to  E.  F.  esquire,  then  sheriff  of  the  said  county,  and  then  and  there 
caused  and  procured  certain  goods  and  chattels  of  the  said  plaintiff,  in  the  baili* 
wick  of  the  said  sheriff,  to  be  seized  and  taken  in  execution,  under  color  and  ! 
pretence  of  the  said  writ,  for  the  said  sum  of  £ —  besides  sheriff's  poundage, 

{k)  By  a  cog-novi/ A.  confessed  the  action,  and  auiring  him  to  levy  1967/.,  and  A.  was  arrest^  and      \ 

thai  B.  had  sustained  damage  to  the  amount  of  aetained  in  prison  fur  that  sum.     It  was  hold,  thai 

SOOO/.,  and  that  in  case  A.  should  make  default  in  A.  mi^t  maintain  an  action  against  B.  for  havia^ 

payment  of  259/.  on  the  7th  May,  B.  should  be  at  caused  him  to  be  arrested  and  imprisoned  for  a 

liberty  to  enter  up  judgment  for  3000/.,  and  sue  larger  sum  than  he  ought.    9  B.  &  C.  840  ;  aad 

out  execution  for  259/.  and  costs,  which  would  see  a  form  of  declaration  there, 

have  left  a  principal  sum  of  1650/.  due  to  B. — A.  (/)  Examine  with  the  warrant, 

not  having  paid  the  259/.  on  the  7th  May,  B.  en-  (mj  Day  of  issuing  the  writ,  or  about  it. 

tered  up  Judgment  and    sued    out  execution  for  (n)  See  the  indorsement  on  the  writ. 
^        SOU/-,  indorsed  with  a  d'ureclion  to  tho  sherifi)  re> 


r 
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officer's  fees,  and  other  incidonfal  expenses,  &,c.  so  directed  to  be  levied  as    illeoal 

LEVIES  oLC 

aforesaid,  and  caused  and  procured  the  said  goods  and  chattels  to  be  kept  and 
detained   in  execution  in  and  upon  certain  premises  of  the  said  plaintiff*  in  the 
county  aforesaid,  under  the  said  writ,  for  a  long  time,  to  wit,  until  the  —  day 
of aforesaid,  in  the  year  aforesaid,  when  he  the  said  plaintiff,  in  order  to  ob- 
tain possession  of  his  said  goods  and  chattels,  was  forced  and  obliged  to  pay(o)  a 
large  sum  of  money,  to  wit,  the  sum  of£ —  and  the  said  plaintiff  hath  been  and 
is,  by  means  of  the  premises,  greatly  injured  and  damnified  in  his  credit  and 
circumstances,  and  otherwise,  to  wit,  at,  &c.  (venue)  aforesaid. — And  whereas  Second 
also,  before  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  de-  ^u^f^a 
fendant  hereinafter  next  mentioned,  the  said  defendant  had  signed  a  judgment  fi^fidatt 
in  the  said  court  of  [King's  Bench,]  against  the  said  plaintiff^  for  a  certain  sum  thing  wu 
of  money,  to  wit,  the  sum  of  £ —  debt,  and  —  costs  ;  and  although  at  the  time 
of  the  committing  of  the  grievances  hereinafter  next  mentioned,  a  certain  sum 
of  money,  to  wit,  the  sum  of  £ —  remained  unpaid  ;  yet  the  same  was  not 

payable  until  a  long  time,  to  wit, days  after  the  committing  of  the  said 

grievances,  at,  &c.  (venue)  aforesaid,  and  there  was  no  sum  of  money  due  or 
payable  upon  the  said  judgment,  for  which  the  goods  and  chattels  of  the  said 
plaintiff  were  liable  to  be  taken  in  execution,  as  hereinafter  next  mentioned,  to 
wit,  at,  &rC.  (venue)  aforesaid  ;  yet  the  said  defendant,  well  knowing  the  said 
last-mentioned  premises,  but  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure  and  aggrieve  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit, 
on,  &c.  wrongfully  and  unjustly  caused  and  procured  a  certain  writ  o^ fieri  facias 
to  be  issued  out  of  the  said  court  of  our  said  lord  the  king  of  the  Bench,  found- 
ed on  the  said  judgment,  and  whereby  the  sheriff  of  the  county  aforesaid  was 
directed  to  levy  of  the  goods  and  chattels  of  the  said  plaintiff  a  certain  sum  of 
£ —  debt,  and  8O9.  costs,  and  that  the  said  sheriff  should  have  those  monies 
before  his  majesty's  justices  at  Westminster,  on (reiurwday)  ;  and  wrong- 
fully and  unjustly  caused  and  procured  the  said  last-mentioned  writ  o( fieri  fa^ 
cias  to  be  indorsed,  with  a  direction  to  the  said  sheriff  to  levy  £ —  as  due  upon 
the  said  last-mentioned  judgment,  besides  sheriff's  poundage,  officer's  fees,  and 
other  incidental  expenses  ;  and  afterwards,  to  wit,  on,  &.c.  wrongfully  and  un* 
justly  caused  and  procured  the  said  last-mentioned  writ,  so  indorsed  as  afore- 
said, to  be  delivered  to  the  then  sheriff  of  the  said  county,  and  then  and  there 
caused  and  procured  ^certain  goods  and  chattels  of  him  the  said  plaintif}^  in  [  *729  1 
the  bailiwick  of  the  said  sheriff,  to  be  seized  and  taken  in  execution,  under 
color  and  pretence  of  the  said  writ,  for  the  said  sum  of  jf—-  besides  sheriff's 
poundage,  officer's  fees,  and  other  incidental  expenses,  so  directed  to  be  levied 
as  aforesaid,  and  caused  and  procured  the  said  last-mentioned  goods  and  chat- 
tels to  be  kept  and  detained  in  execution  under  the  said  writ  for  a  long  time, 
to  wit,  until  the day  of in  the  year  aforesaid,  when  he  the  said  plain- 
tiff, in  order  to  obtain  possession  of  the  said  last-mentioned  goods,  was  forced 
and  obliged  to  pay,  and  did  pay(p),  a  large  sum  of  money,  to  wit,  the  sum  of 
£ — ,  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the  premises,  other- 
wise greatly  injured  in  his  credit  and  circumstances,  to  wit,  at,  &c.  (venue) 

(o)  If  the  goods  were  aclujiliy  sold,  then  alale        (p)    If  the  goods  were  sold,  then  state  that  fact 
that  fact  accorduigty.  accordingly. 
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iLLKo^    aforesaid.-— And  whereas  also,  before  and  at  the  time  of  the  coiDinilUag  of  the 

^ .  .  ffrievances  by  the  said  defendaat  ad  hereinader  next  meDtioned*  the  said  de- 

Third  count,  »  •' 

for  procur-    fendant  had  obtained  judgment  against  the  said  plaintiff,  in  the  i»aid  court  of 

/olciM  to*b«  [^^^  Bench]  at  Westminster  aforesaid,  for  a  certain  sum  of  money,  to  wit,  the 
issued  for  a    g^Q  ^f  £ —  debU  snd  £ —  costs,  and  at  the  time  of  the  committing  of  the 

larger  sum  ^  ^ 

thanjudff-     grievances  hereinaf\er  mentioned,  there  was  due  and  owing  upon  the  said  last- 
been  obtain-  mentioned  judgment  only  a  small  sum  of  money,  to  wit,  the  sum   ofi£ — to 
wit,  at,  &c.  {venue)  aforesaid  ;  yet  the  said  defendant,  well  knowing  the  preni- 
ses,  but  contriving,  and  fraudulently  and  unjustly  intending  to  injure  and  ag- 
grieve the  said  plaintiff  in  that  behalf,  heretofore,  to  wit,  on,  d&c.   aforesaid, 
wrongfully  and  unjustly  caused  and  procured  a  certain  other  writ  of  fieri  faciaM 
to  be  issued  out  of  the  court  of  our  said  lord  the  king,  [of  the  Bench,]  founded 
on  the  said  last-mentioned  supposed  judgment,  and  whereby  the  shcrifi*  of  the 
county  aforesaid  was  directed  to  levy  of  the  goods  and   chattels  of  the  said 
plaintiff  a  certain  debt  and  costs  therein  mentioned,  and  wrongfully  and  unjustly 
caused  and  procured  the  said  last-mentioned  writ  of  fieri  facia$  to  be  indorsed, 
with  a  direction  to  the  said  sheriff  to  levy  £ —  as  due  upon  the  said   last-aien- 
tioned  judgment;  and  aAerwards,  to  wit,  on,  &c.   wrongfully  and   unjustly 
caused  and  procured  the  said  last-meutioned  writ,  so  indorsed  as  aforesaid,  to 
be  delivered  to  the  sheriff  of  the  said  county,  and   then  and  there  caused  and 
procured  certain  other  goods  and  chattels  of  him  the  said  plaintiff,  in  the  baili- 
[  *730  1  wick  of  the  said  sheriff,  to  bo  ^seized  and  taken  in  execution,  under  co7or  and 
pretence  of  the  said  last-mentioned  writ,  for  the  said  sum  of  ^ —  and  other 
incidental  expenses,  and  then  and  there  caused  and  procured  the   said  last- 
mentioned  goods  and  chattels  to  be  kept  and  detained  in  execution  under  iht 

said  last-mentioned  writ,  for  a  long  time,  to  wit,  until  the  —  day  of ia 

the  year  aforesaid,  when  the  said  plaintiff,  in  order  to  obtain  possession  of  his 
said  last-mentioned  goods  and  chattels,  was  forced  and  obliged  to  pay,  and  did 
pay,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  and  the  said  plaintiff  hadi 
been  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  in  his  credit 
and  circumstances,  to  wit,  at,  &c.  {venue)  aforesaid. — [^Fourth  count  in  troverJ] 

Against  a  For  that  whereas,  before  the  committing  of  the  grievances  hereinafter  next 
'erj^ff  mi  a  mentioned,  to  wit,  on,  6lc,  a  certain  writ  of  our  lord  the  king,  called  sl  fieri  fa- 
^To^^^  ctos,  was  issued  out  of  the  court  of  our  said  lord  the  king,  [before  the  king  him- 
sufficient  to   self,]  at  Westminster,  in  the  county  of  Middlesex,  directed  to  the  sheriff  of  the 

and  cosu,     county  of by  which  said  writ  our  said   lord  the  king  commanded  the  said 

^'th^mfor^  sheriff (r),  that  he  should  cause  to  be  levied  of  the  goods  and  chattels  of  the 
|«M  Uian  Q^id  plaintiff,  as  well  a  certain  debt  of  i£ —  before  then  recovered  by  one  £.  F. 
and  convert-  against  the  said  plaintiff,  in  the  said  court  of  our  said  lord  the  king,  before  the 
tolLuT^a  king  himself,  at  Westminster  aforesaid,  as  also,  &c.(r)  which  had  been  adju  dg- 
um(9).         q^  ^q  ^iq  ggj  j  £^  Y,  and  with  his  assent,  and  that  the  said  sheriff  should  have 

{q)  See  form,  9  Ea»t,  298.—An  action  on  the  tion,  is  not  justifiod  in  selling  them  to  the  btgfac&t 

case  lies  against  the  dierifi*  for  wilfully,  and  with-  bidder  much  under  their  vnluc  ;  ho  should   return 

out  any  reasonable  or  probable  cause' delaying  to  that  they  remain   iin5oH  for  want  of  buyei:»,  3 

sell  gooda  of  the  plaintiff  which  the  sheriflT  seized  Campb.  521. — Tidd,  9ih  edit.  1013;    hut' see    I 

bv  virtue  of  a  writ  of  levari  facuu;  and  see  a  Stark.  43.-3  Id.  163. 

form  of  such  action,  3  Stark.  163.  (r)  Examine  careftiPy  with  the  wnf . 

The  sheriff  having  taken  goods  under  an  execu- 
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that  mooey  before  [our  said  lord  the  king,]  at  Westminster  aforesaid,  ou,  &c.     illboal 
{return  day^)  to  render  unto  the  said  E.  F.'  for  his  debt  and  damages  afore-  ' 

aaidy  whereof  the  said  plaintiff  was  convicted,  as  appeared  to  our  said  lord  the 
king  of  record,  and  that  the  said  sheriff  should  have  there  then  that  writ,  which 
said  writ  afterwards,  and  before  the  delivery  thereof   to  the  said  sheriff  of 

*to  be  executed  as  hereinafter  mentioned,  was  indorsed(«),  with  a  di-  [  473 ]   1 

rection  for  the  said  sheriff  to  levy  £ —  besides  sheriff's  poundage,  and  all  other 
expenses  attending  the  said  levy  ;  and  which  said  writ,  so  indorsed,  afterwards, 
and  before  the  return  thereof,  to  wit,  on*  d&c.  at,  d&c.  was  delivered  to  the  said 
defendant,  who  then  and  from  theace  until  and  at^  and  afler  the  return  of  the 
said  writ,  was  sheriff  of  the  said  county  of  ■        to  be  executed  in  due  form  of 
law(t) ;    by  virtue  of  which  said  writ  the  said  defendant,  so  being  sheriff 
of  ihe  said  county  of         ■  as  aforesaid,  afterwards,  and  before  the  said  return  of 
the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  within  bis  bailiwick, 
as  such  sheriff  as  aforesaid,  to  wit,  at,  d&c.  (venue)  aforesaid,  seized  and  took 
in  execution  divers  goods  and  chattels  of  the  said  plaintiff,  of  much  greater 
value  than  sufficient  to  pay  and  satisfy  the  said  sum  of  £ —  besides  sheriff's 
poundage,  and  the  other  expenses  attending  the  said  levy,  so  indorsed,  to  be  . 
levied  as  aforesaid,  to  wit,  of  the  value  of  ^ — ;  and  although  the  said  defend- 
ant, 80  being  sheriff  as  aforesaid,  then  and  there  well  knew  that  the    mo- 
ney arising  from  the  sale  of  a  part  of  the  said  goods  and  chattels  so  seized  and 
taken  in  execution  as  aforesaid,  would  be  sufficient  to  satisfy  and  pay  the  said 
sum  of£ —  so  indorsed,  to  be  levied  as  aforesaid,  besides  sheriff's  poundage, 
and  the  other  expenses  attending  the  said  levy  ;  yet  the  said  defendant,  so  be-    ^ 
ing  sheriff  of  the  said  county  of  ■  as  aforesaid,  contriving,  and  wrong- 

fully and  unjustly  intending  to  injure,  oppress,  impoverish  and  wholly  ruin  the 
said  plaintiff,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (ve- 
nue) aforesaid  under  color  and  pretence  of  the  said  writ,  wrongfully  and  inju- 
riously did  sell  and  dispose  of  much  more  of  such  goods  and  chattels  than  was 
necessary  and  sufficient  to  pay  and  satisfy  the  said  sum  of  £ —  so  indorsed, 
to  be  levied  as  aforesaid,  besides  sheriff 's  poundage,  and  other  expenses  at- 
tending the  said  levy,  to  wit,  the  whole  of  the  said  goods  and  chattels  so  levied 
as  aforesaid,  and  thereout  levied  a  much  greater  sum  than  was  sufficient  to  pay 
and  satisfy  the  said  sum  of  £ —  besides  sheriff's  poundage,  and  other  expenses 
attending  the  said  levy,  to  wit,  the  sum  of  £ — ;  and  also  then  and  there  wrong- 
fully and  injuriously  sold  and  disposedof  the  same  goods  and  chattels  for  a  much 
*les8  sum  of  money,  to  wit,  the  sum  of  £ —  less  than  the  same  were  really  [  ^  732  ] 
worth,  and  for  which  the  said  defendant  could  and  might  and  ought  to  have  sold 
the  same,  and  converted  and  disposed  of  the  monies  arising  from  the  said  sale 
to  his  own  use  ;  by  means  whereof  the  said  plaintiff  was  then  and  there  wholly 
deprived  of  the  use  of  the  said  goods  and  chattels,  and  of  the  produce  thereof, 
and  hath  been  and  is  by  means  of  the  premises  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  6LC.{venue)  aforesaid. 


-••»•■#♦(•• 


rOB  RE8- 

CUC  AND 

POUIfD 
BRCACH. 


[Commewemenl  as  anic,  596.1 — For  that  whereas,  heretofore,  to  wit,  on,  &c.  Forrescu- 

*-  -*  ing  cattle 

(f)  See  the  indorsmcnt,  and  let  Una  corrospond.        (t)  See  9  East,  399. 
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r  E  ""V    ^^  ^^'  (venue)  the  said  plaintifT  [by  £.  F.  his  bailiff  in  that  behalf,]  had  taken 

i>ouKD      in  a  certain  close  of  (he  said  plaintiff*  situate  in  the  parish  of in  the  coaotj 

BMEACH.    ^ ^  certain  cattle,  to  wit,  &c.  [here  •pecify  the  catiU  taken]  doing  damage 

magefea-  to  the  said  plaintiff  there,  and  was  (hen  and  there  [by  his  said  bailiff  in  that  be* 
r  «735  1  ^^1^«]  <^bou^  *^^  impound  the  said  cattle  for  the  cause  aforesaid  ;  yet  the  said 
defendant,  well  knowing  the  premises,  but  wrongfully  and  injuriously  c^oiitnring 
and  intending  to  injure  the  said  plaintiff,  and  to  deprive  him  of  the  beneOt  of 
the  said  distress,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  unlawfully,  and  against  the  will  of  the  said  plaintiff,  with 
force  and  arms  rescued  the  said  cattle,  and  took  the  same  from  the  said  plaintiff 
[or  £.  F.]  and  thereby  prevented  the  said  plaintiff  [or  E.  F.]  from  impound- 
ing the  same,  as  he  otherwise  lawfully  might  and  would  have  done,  to  wit,  al. 
Sec.  (venue)  aforesaid ;  by  means  of  which  said  premises,  the  said  plaintiff  hath 
been  and  is  greatly  injured,  and  deprived  of  the  said  means  of  obtaining  compen- 
sation for  the  damage  so  done  and  doing  by  the  said  cattle  as  aforesaid,  to  wit, 
at,  &c«  (venue)  aforesaid. — [i/*  the  declaraiion  be  framed  in  cc»e,  a  couni  m 
trover  tnay  be  added^  and  if  in  trespass  a  common  count  for  the  damage  io  the 
land  should  be  joined^  and  a  count  for  taking  away  cattle.] 

For  a  [Commencement  as  antei  596.] — For  that  whereas,  heretofore,  to  wit,  on,  &c. 

Creach,  of     &U  6lc,  (venue)  when  the  said  plaintiff  had  then  and  there  taken  and  distrained 

dtmuure^^'^  Certain  cattle,  to  wit, in  a  certain  close  of  the  said  plaintiff,  situate  io  the 

featant(uf).  parish  of ,  in  the  county  of ,  &c.  treading  down,  trampling  upon, 

•^  spoiling,  and  consuming  the  grass  growing  in  his  said  close,  and  doing  damage 
therein  to  the  said  plaintiff,  and  had  impounded  the  said  cattle  in  a  certain  com- 
mon and  open  pound,  in  the  parish  and  county  aforesaid,  as  a  distress  for 
the  said  damage,  according  to  the  law  and  custom  of  England,  the  said  de- 
fendant, with  force  and  arms,  &c.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  (venue)  aforesaid,  broke  and  entered  the  said  common  and  open 
pound,  and  rescued  and  took  away  from  and  out  of  the  said  pound  the  said  cat- 
tle so  impounded  as  aforesaid.  Whereby,  &.c» — [^State  the  damage  as  intlu 
preceding  form^  and  add  other  counts  as  there  directed.] 

£  *736  ]  ^[Proceed  as  in  the  declaration  for  an  escape^  post^  737,  to  the  end  oftheslaie^ 
<u«  ofT"  *"^'*'  ^f  '^*  delivery  of  the  writ  to  the  sheriffs  and  then  state  the  sheriff  *s  tsar- 
person  ar-     rant  and  arrest  and  rescue  as  follows :] — And  thereupon  the  said  G.  H.  so  be- 

metiM  pro-    ing  such  sheriff  as  aforesaid,  afterwards  and  before  the  return  of  the  said  writ, 

e€S9{x). 

(m)  See  Com.  Die.  Diatrcss,  D.2, 3,  and  the  pre-  the  distress  is  but  inducement  to  the  action,  and 

cedents,  8  Wentw.  Index,  xxiv.— Lutw.  1259.  Res-  the  breach  of  the  pound  is  the  gist  of  it,  it  is  not 

cue  and  pound  breach  maybe  joined.  Lord  Ray  m.  necessary  to  show  the  cause  of  the  distress.  Lord 

83.    As  to  the  venue.  F.  N.  B.  101,  E.  n.  c.    Bol.  Ravm.  105.— Rast.  Ent.  444. 
N.  P.  63.  The  remedy  for  the  rescue  of  a  distress        ud)  See  the  notes  to  Uie  abore  form,  8  Wentw. 

damage  feasant  is,  at  common  law,  eidier  by  writ  Index,  xxiv.    Lutw.  1259 .<^Ld.  Raym.  104.    It  is 

of  rescoas,  (Com.  Dig.  Rescous,  D.  1,)  or  by  ac-  most  usual  to  join  this  count  with  a  ootmt  in  tres- 

tion  on  the  case  for  the  consequential  damage  pass  for  damage  ieasanl,  when  the  action  is  agaimst 

which  is  laid,  nevertheless,  vi  <l  armia^  and  may  the  owner  of  the  cattle. 

l>e  joined  with  any  other  demand  either  in  case  or        (x)  See  forms,  8  Went.  Index,  xxir. — 8  T.  R. 

trespass,  Lulw.  1259.— Lord  Raym.   ^  104.—  127.— Com.  Die.  Rescous,  D.  2.    Bac  Ab.  Res- 

Tidd's  Prac.  9lh  od.  98.    In  an  action  for  a  rescue,  cue.    If  it  bo  doubtful  whether  an  actual  arrest 

as  well  as  for  a  pound  breacli,  it  is  usual  to  show  can  be  proved,  a  count  should  be  added  for  ob> 

the  cause  of  the  dislrcss  \  but  in  the  laltct  case,  as  stnicling  the  sheriff  in  making  the  arrest,  F.  N.  B- 
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to  wit,  on  the  day  and  year  last  aforesaid*  at,  &.c.  (venue)  aforesaid,  made  his    ^o"  "««- 

CUE    AMD 

certain  warrant  in  writing,  under  his  sea)(y)  of  office  of  sheriff  of  the  said     pouns- 


BREACH. 


county,  of as  aforesaid,  directed  to  the  keeper  of  the  jail  of  the  said 

county,  and  to  J.  K«  and  L.  M.  the  said  sheriff's  bailiffs  ;  and  thereby  command- 
ed(z)  them  jointly  and  severally,  that  they  should  take  the  said  £.  F.  if  be  should 
be  found  in  his  the  said  sheriff's  bailiwick,  and  safely  keep  him,  so  that  the  said 
sheriff  might  have  the  body  of  the  said  E.  F.  before  our  said  lord  the  king  at  West-  * 
minster  aforesaid,  on,  &c.  (return  day)  to  answer  the  said  plaintiff  in  a  plea,  and 
to  the  said  bill  in  the  said  last-mentioned  writ  mentioned ;  which  said  last-mention- 
ed warrant,  afterwards  and  before  the  return  of  the  said  writ,  to  wit,  on  the  said 

— — -  day  of in  the  year  aforesaid,  at,  &c.  (venue)  aforesaid,  was  delivered 

to  the  said  J.  K.  and  L.  M.  to  be  executed  according  to  due  form  of  law. 
fiy  virtue  of  which  writ  and  warrant  the  said  J.  K.  and  L.  M.  before  the 
time  appointed  for  the  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to  wit,  at,  &c.  [someplace 
in  the  sheriff  ^8  bailiwick^']  took  and  arrested  the  said  £.  F.  by  his  body,  and 
had  him  in  their  custody  for  the  cause  in  the  said  writ  and  warrant  ^mentioned.  [  ^737  ] 
Nevertheless  the  said  defendant,  well  knowing  the  premises,  but  contriving  to 
injure  the  said  plaintiff,  and  to  deprive  him  of  the  means  of  recovering  his  said 
debt,  afterwards,  and  whilst  the  said  £•  F.  was  so  in  custody  of  the  said  J.  K. 
and  L.  M.  as  aforesaid,  and  before  the  return  of  the  said  writ,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  rescued  the  said  E.  F. 
from  and  out  of  the  custody  of  the  said  J.  K.  and  L.  M.  and  caused  the  said 
E.  F.  to  escape  and  go  at  large,  and  the  said  E.  F.  did  thereby  then  and  there 
escape  and  go  at  large  out  of  the  custody  of  the  said  J.  K.  and  L.  M.  where- 
soever he  would,  the  said  plaintiff  not  then  nor  yet  being  paid  or  satisfied  his 
said  debt,  and  by  means  of  the  premises,  the  said  sheriff  could  not  have  the 
body  of  the  said  E.  F.  before  our  said  lord  the  king,  at  Westminster,  at  the  re- 
turn of  the  said  writ,  nor  did  the  said  E.  F.  appear  in  the  said  court  at  the  re- 
turn of  the  said  writ,  according  to  the  exigency  thereof,  but  therein  wholly  fail- 
ed and  made  defauU(a),  whereby  the  said  plaintiff  hath  been  and  is  greatly  in- 
jured and  delayed  in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose 
the  same  ;  and  thereby  also  the  said  plaintiff  hath  lost  and  been  deprived  of  the 
means  of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and  expended, 
in  and  about  his  said  suit  so  commenced  and  prosecuted  against  the  said  E.  F. 
as  aforesaid,  amounting  together  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£ —  to  wit,  at,  6lc.  (venue)  aforesaid. 

lO-Z,  F. — Com.  Dig.  Rescous,  B.    If  the  rescue  be  dy,  and  this  seems  preferable  ;  Cro.  Jac.  242, 485. 

upon  6ual  proce.«ts,  the  declaration  should  state  the  —Com.  Dig.  Rescous,  D.  2. 

judgment,  ilie  ea.  »a,  and  the  deliv«>ry  thereof  to  {tf)  It  is  not  necessary  to  state  that  the  warrant 

the  ahor  iff,  as  ante,  416  to  418,  and   then  the  war-  was  under  seal;  Cro.  Eliz.  63.— >Palm.  S67.— 2 

rant,  the  arrest,  and  the  rescue  may  ho  slated  near-  Saund.  S06  b. 

ly  ait  in  the  above  form.     See  the  forms  on  final  (2)  Examine  and  let  this  correspond  with  the 

process,  8  Went.  Index,  xxiv.    It  does  not  seem  warrant. 

necessary  in  a  doclaratioD  for  a  rescue  either  on  {a)  This  allegation  of  the  non-appearance  of 

me^no  or  Anal  process,  to  slate  the  wat'rant  to  the  tlie  defendant  does  not  appear  to  be  necessary,  8 

biuliif ;  it  may  be  stated  that  the  sheriff*  arrested  T.  R.  127. — Post,  740,  note  (n). 

the  party,  and  that  the  rescue  was  from  his  custo- 
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roR  Kf-         r  Commencnnent  as  anie^  596. 1 — For  that  whereas  one  ^£»  F.  heretofore,  to  wif, 
P       *        on,  &c.((?)  at,  dLc.  {venue){d)  was  indebted  to  the  said  pkintifT  in  a   large  mis 
cape  on        of  moDey,  exceeding  £20(e)^  to  wit,  the  sum  of  jf  —  of  lawful   money  ef 
^'{b)!^^   Great  Britain,  upon  and  in  respect  o^f)   certain  causes  of  action  *befoi« 
[  ^739  ]  t]iea  accrued  to  the  said  plaintiff  against  the  said  £.  F* ;  and  the  said  R.  F. 
being  so  indebted,  the  said  platniiff,  for  the  recovery  of  his  said  debt,  afterwards, 
*       to  wit,  on  the  day  and  year  aforesaid,  sued  and  prosecuted  out  of  the  court  of 
our  said  lord  the  king,  &c. — [here  9iaU  ihe  laliiai  or  hiU  of  MiddU»ej[{g)^  and 
the  indorsetnent  for  6a«/(^),  the  delivery  to  the  aherifft*  and  the  arre«f^jreetatl| 
aa  anie^  446,  o6terotfig  the  fwtea.     If  the  proceu  toere  by  original^  apeci^  c^ 
fiiaSf  teitatum^  4*^*  <^  ^  capia$  in  the  Common  Pleae^  or  quo  mmtis,  observe  ikt 
formif  antef  450  to  452,  and  after  stating  the  arrest^  proceed  as  foliews  :] — Yet 

the  said  defendant,  so  being  sherifT  of  the  said  county  of as  aforesaid,  not 

regarding  the  duty  of  his  office  as  such  sheriff,  but  wrongfully,  and   uDJusdj 
contriving  and  intending  to  injure  the  said  plaintiff,  and  to  delay  and  hinder  hioi 


See  forms,  8  Wentw.  Index,xxxiu.— 2  Saund.  arrested,  4  T.  R.  611.— >2  Lev.  85.— '2  SaoxmI.  IoI. 

-Bac.  Ab.  Escape,  F.  O.— Morgan's  Prec.  n.  1.— 1  Saund.  38.— 2  Campb.  188.     Proof  of  &lv 

368,  382, 5.— Lil.  Ent.  60,  87.    When  tlio  escape  affidavil  of  debt  would    perhaps    suffice  ;  see  i 

is  on  mesne  process,  or  where  there  has  been  no  Moore,  GO.    As  to  when  the  declaraliooa  of  ike 

caption  on  final  process,  ea»e  is  the  only  remedy,  debtor  are  evidence,  see  7  B.  &  C.  66. — 2  ^adu 

and  the  iurymay  give  merely  nominal  damages,  1  42.    It  has  been  usual  to  state  the  subject-esatic? 

Saund.  »7, 38,  note  2.«— Ante,  416,  note. — Bac.  Ab.  of  the  debt,  and  the  promise  to  pay  it ;  (see  a  Satm, 

Escape,  F.,  where  see  the  form  in  debt ;  and  2  where  the  original  debt  was  on  bood,  2  Saaad. 

Saund.  160,  and  ante,  416.— 6  East,  440.    If  it  be  150 ;)  and  if  the  debt  be  stated,  it  must  b«  proved 

doubtfiil  whether  there  was  an  actual  capture,  it  is  as  slated,  2  Esp.  Rep.  476,  in  notes  ;  thoe^  mdeed. 

usual  to  have  three  counts ;  first,  for  tn  escape ;  the  precise  sum  stated  need  not  be  prorM^uL  N. 

secondly,  for  not  taking  the  defendant  when  he  nad  P.  66.-5  Esp.  Rep.  102.     Acoordixtt  to  liotw. 

an  opportunity ;  and  thirdly,  for  not  assigning  the  110— Com.  Dig.  Pleader,  2  P.  1,  andE.  18,  this 

bail  Don<i^  as  post,  739 ;  see  5  Taunt.  825.    As  to  statement  of  the  sutnect^matter  of  the  d^  is  vm- 

when  this  action  lies,  see  Tidd's  Prac.  9lh  edit,  necessary,  and  see  the  form,  8  T.R.  127. — 11^1^ 

Index,  Escape.    As  to  where  sheriff  liable  for  the  255.    Ante,  258,  note;  and  as  this  latter 


arrest  in  a  liberty,  see  8  B.  &  A.  502.    An  attach-  gives  the  plaintin  more  latitude  in  evideaoe.  it 

ment  for  non-payment  of  money,  is  in  the  nature  preferable  in  most  cnsos.    But  is  not  so  if  it  is  ex- 

of  mesne  process,  and  debt  does  not  lie  for  an  es-  pec  ted  that  the  sherifi*  will  sufier  judgment  by  dc 

cape  on  it,  2  B.  &  A.  56.-^SBe,  as  to  an  action  for  fault ;  in  which  case,  by  stating  the  detbt  fiiliv, 

an  escape,  where  the  defendant  was  in  custody  on  proof^  may  be  saved.    In  an  imerior  coort  it  a 


an  attachment  for  non-payment  of  moncv  award-  be  slated  that  the  debt  accrued  within  the  juRsdic> 

ed  to  plaintif!;  8  B.  &  C.  124.— 2  M.  &  R.  88,  S.  lion,  though  the  omission  will  be  aided  aA 

C— The  sherifT  is  not  liable,  provided  he  have  de-  diet,  8  T.  K.  127.— 2  Saund.  109,  n.  S. — 1  ^ 

fendant  at  the  return  of  writ,  2  T.  R.  172.— 2  B.  &     74,  n.  1  .—Bac.  Abr.  Escape,  A.  1.    The  okl 

P.  36 ;  and  see  2  Saund.^61,  c.  4.-2  B.  &  A.  66.  It  thod  ef  describing  the  debt  and  promise  was  as  fel- 

does  not  suffice,  as  an' answer  to  this  action,  for  lows: — "u>a»  indebted  to  the  $aid  plaintiff' m  s 

sheriff  to  have  defendant  in  custodv  the  day  after  large  eum  qf  money^  to  toil,  the  eum  ^  —7.  ^ 

the  return  of  the  writ,  though  the  plaintifif  sustain  /aim/,  ^.  for  so  mveA  money  h%f  the  tmd  £. 

no  dama^ro,  2  Bing.  317.  F.  brfore  that  time  had  and  received  to  amdjbr 

If  a  bail  bond  has  been  taken,  this  action  does  the  tue  qf  the  eaid  plainmj^f  tmd  Mmg  eo  m- 

not  lie,  6  Taunt.  325.    In  this  action  it  is  enough,  debted,  the  eaid  E.  P.  in  consideratim  Uienqf^ 

without  producing  the  warrant  or  giving  direct  cvi-  afterwardef  to  toil,  on,  S'C.  aforesaid,  at,  ^. 

dence  or  the  arrest  or  escape,  to  prove  the  sheriff's  aforeeaidi  undertook  and  faithfuUp  jmr—'tfrf 

return  of  the  cepi  eormu,  and  to  show  that  the  the  said  plaintiff  to  pay  him  the  eaideum  <^— /. 

party  did  not  put  in  bail,  and  was  not  in  the  sherifTs  loAfn  he  the  MM  £.  F,  ehould  be  tkereumio  mf- 

custody  at  the  return  of  the  writ.— 8  Campb.  397.    terwarde  requeeted  ;  but  the  said  sum  <f L  **- 

— 2  T.  &  J.  399.    Tidd,  9th  ed .  236.    And  for  the  ins-  wholly  unpaid  to  the  $aid  plaintiff',  aittf  <*« 

evidence  necessary  to  charge  the  defendant  with  tatd  promiee  and  undertaking  qfthe  eaid  J£.  F. 

the  act  of  his  bailiff,  sec  the  cases  cited  in  Tidd,  being  wholly  unpetformed,  the  eaid  plainiiff jar 

9th  edit.  236.  note. — ^Roscoe  on  Evid.  406. — 7  B.  the  recovery  cf  hie  damages  by  himsuetainedom 

&  C .  635.  ocranott  qf  the  not  performing  of  the  eaid  aro- 

(c)  In  order  to  avoid  an  unnecessary  statement  mi»e  and  undertaking  of  the  smd  E.  F.  efier^ 
of  different  days,  it  is  acivif^able  here  to  insert  the  trards,  to  wii,  on,  4rC-  ened  and  prosecuted,  ^,~ 
t«sto  of  the  writ,  or  the  day  ii  issued,  and  the  foi-  {g)  Staling  the  words,  "/o  the  dam<ige  t^  the 
mer  nreferaWc  :  ante,  446,  note.  said  plaintiff  of  30/.,''  to  hive  been  in  the  writ, 

(d)  The  venue    is  transitorv,  1   Vf\U.  336. —  \\  hen  they  were  not  so,  held  no  variance,  R v.  & 
Plowd.  85.— Dyer,  278  b.— Bac'.  Abr.  Esrajw, F.  Mo«.  C.  N.  P.  291 . 

(«)  The  sum  for  which  a  party  may  be  arrested  {h)  It  is  sufficient  lo  allege  that  the  writ  %ras 

on  mesne  process.     As  lo  this  averment,  see  10 "      -     —        - 

B.&C.215. 


"  duly  indorsed  for  6ai/,"  ^vithoui  adding,  « by 
virtue  of  an  qffiaavit  made  and  filed  qf  record,'^ 


(f\  It  must  be  staled    and  proved,  that  the     TO  B.  &  C.  202,  in  error.— 4  Bing.  510.— 1  M.  & 
plaintiff  had  a  cause  of  action  against  the  party    P.  279,  S.  C. 
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in  and  from  the  recovery  of  his  said  debt,  BHerwardSf  to  wit,  on  the  day  and  ^^* 
jear  last  aforesaid,  at,  &c.  (venue)  aforesaid,  without  the  leave  or  license  and  &c. 
Against  the  will  of  the  said  plaintifi*,  voluntarily(t)  sufTered  and  permitted  the 
said  £•  F.  to  escnpe  and  go  at  large  wheresoever  he  would,  out  of  the  cui^tody 
of  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  the  said  debt  for  which 
the  said  E.  F.  was  so  arrested  as  aforesaid,  and  every  part  thereof,  then  and 
still  being  wholly  unpaid  to  the  said  plaintiff.*  And  the  said  plaintiff  in  fact 
naith,  that  the  said  £.  F.  did  not  appear(A')  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  the  return  of  the  said  writ  {or  "  precept,") 
according  to  ihe  exigency  thereof,  but  therein  wholly  failed  and  made  default, 
whereby  the  said  plaintiff  bath  been  and  is  greatly  injured  and  delayed  in  the 
recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  the  same,  and  thereby  also 
the  said  plaintiff  hath  lost  and  been  deprived  of  the  means  of  recovering  bis 
costs  and  charges  by  him  paid,  laid  out,  and  expended,  in  and  about  his  said 
suit  so  commenced  and  prosecuted  against  the  said  E.  F.  as  aforesaid,  amount- 
ing together  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  to  wit,  at,  dtc. 
{venue)  aforesaid. 

*[Proceed  as  in  ihe  Jiist  counU  io  ihe  end  of  ihe  slaiemeni  of  ihe  delivery  of  [  *740  ] 
the  wrii  io  ihe  sheriffs  and  ihen  proceed  as  follows:] — And  the  said  plaintiff  in  coumfomot 
fact  saith,  that  the  said  E.  F.  at  the  time  of  the"  delivery  of  the  said  last- men-  arresting  the 

debtor  when 

tioned  writ  {or  ''  precept,"}  to  the  said  defendant,  so  being  sheriflT  of  the  said  the  defend- 

county  of as  aforesaid,  and  from  thence  until  the  return  of  the  said  last-  opportunitT 

mentioned  writ  {or  **  precept,")  was  within  the  said  sheriff's  bailiwick,  and  the  ^')* 
said  sheriff,  at  any  time  during  that  period,  might  have  taken  and  arrested  the 
said  E.  F.  by  virtue  of  the  said  last-mentioned  writ  {or  *'  precept,")  at  the  suit 
of  the  said  plaintiff  if  ho  would  so  have  done,  whereof  the  said  defendant,  so 
being  sheriff  as  aforesaid,  during  all  that  time  had  notice(m}  ;  yet  the  said  de- 
fendant so  being  sheriff  of as  aforesaid,  not  regarding  the  duty  of  his  said 

office,  but  contriving  and  intending,  wrongfully  and  unjustly  to  injure  the  said 
plaintiff,  and  to  delay  and  hinder  him  in  and  from  the  recovery  of  bis  debt  last 
aforesaid,  did  not  nor  would,  at  any  time  before  the  return  of  the  said  last-men- 
tioned writ  {or  "  precept,")  (although  oAen  requested  so  to  do)  take,  or  cause 
to  be  taken,  the  said  E.  F.  as  by  the  said  last-mentioned  writ  {or  "precept,") 
he  was  commanded,  but  therein  wholly  failed  and  made  default,  and  the  said  E. 
F.  did  not  appear(n)  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  the  return  of  the  said  writ  {or  "  precept,")  according  to  the  exigency 
thereof,  but  therein  wholly  failed  and  made  default,  whereby  the  said  plaintiff 

(i)  Under  this  allegation,  a  negligent  escape  (!)  See  forms,  8  Wentw.  487, 601.    It  is  advis* 

nay  be  given  in  evidence,  2  T.  R.  llo.^^6  Burr,  able  to  add  this  count  whenever  there  is  anv  doubt 

SSfC— 1  Saand.  86,  n.  I.     The  party  escaping  of  the  proof  of  an  actual  arrest;  see  Lou's  Rep. 

maybe  called  to  prove  a  voluntary  escape,  Bui.  K.  SS. — 8  Went.  487,  note  b.— It  is  no  deftoee  to  this 

P.  97;  fbr  thoagh  the  whole  debt  may  be  recov-  aotion  that  the  debtor  was  arrested  th^  day  aAer 

er«d  against  the  sheriff,  yet  io  an  action  against  the  return  of  the  writ,  t  Bing.  317. 

ihn  original  debtor  ibr  the  debt,  he  can  neither  (as)  This  avermv'nt  is  not  requisite,  and  the 

plead  in  bar,  nor  give  in  evidence  in  redaction  of  da*  omission  would  not  b«  bad  on  special  demurrer,  6 

maget,  the  judgment  obtained  in  the  action  against  D.  It  R.  06.    What  is  not  sufficient  evidence  of 

the  sheriH;  per  Abbott, C.  J.  4  B.  &  A.  SIO.  notice  to  sherifT,  2  Campb.  ISd.^— 2  £sp.  Rep.  476. 

(Jt)  As  to  this  allegation,  Vin.  Abr.  Escape,  K.  — Roscoe,  413. 

pl.4.— Noy,  72.— Cro.  Cliz.  289.^8  T.  R.  ISO;  (n)  See  note  (A,)  in  the  preceding  page. 
It  is  not  necessary,  2  B.  &  P.  661. 
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'<>*  hath  been  and  is  greatly  injured  and  delayed  in  the  recovery  of  bis  nforesaid 
lie.  '  debt,  and  ia  likely  to  lose  the  same,  and  thereby  also,  the  said  plaintiflThath  lost 
and  been  deprived  of  the  means  of  recovering  his  costs  and  charges  by  hin 
paid,  laid  out,  and  expended,  in  and  about  his  said  suit  so  commenced  and  pro- 
secuted against  the  said  E.  F.  as  aforesaid,  amounting  together  to  a  large  Bom 
of  money,  to  wit,  the  sum  of  £ — ,  to  wit,  at,  &c.  (venue)  aforesaid. — [Md  a 
county  ff09ti  756,  for  not  assigning  a  supposed  baii  bond^  if  it  be  apprdiendid 
thai  one  wtts  taken,  see  5  Taunt,  325.] 

forfiJM^r^  ^^^''^^  ^  '^^  fi^*^  coun/,  ante,  737,  to  the  end  of  the  statement  of  the  escape, 
turn  on         as  far  as  the  asterisk,  739,  and  then  proceed  asfoltows  :1 — And  the  said  defend- 

e6M  ofiMiii  eot  so  being  sheriff  of as  aforesaid,  afterwards,  to  wit,  on,  d&c.  {ike  reimm 

ntmvenUu  ^y^  being  the  return  of  the  said  writ,  to  wit,  at,  &c.  (venue)  aforesaid,  (klsely 
and  deceitfully  returned  upon  the  said  writ  to  the  court  of  our  said  lord  the  idag, 
before  the  king  himself,  here,  to  wit,  at  Westminster  aforesaid,  that  the  said  £. 
F.  was  not  found  in  the  bailiwick  of  the  said  defendant,  so  being  such  sherifiTas 
aforesaid,  to  wit,  at,  dtc.  (venue)  aforesaid,  and  the  said  £.  F.  did  not  appear(p) 
[  *741  ]  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  the  *n' 
turn  of  the  said  writ  (or  *'  precept,")  according  to  the  exigency  thereof,  but 
therein  wholly  failed  and  made  default,  whereby  the  said  plaintiff  hath  been  and 
is  greatly  injured  and  delayed  in  the  recovery  of  his  aforesaid  del>t,  and  is  like- 
ly to  lose  the  same,  and  thereby  also  the  said  plaintiff  hath  lost  and  been  deipnved 
of  the  means  of  recovering  his  costs  and  charges  by  him  paid,  laid  oat,  and  ex 
pended,  in  and  about  his  said  suit  so  commenced  and  prosecuted  agauMt  the 
said  £.  F.  as  aforesaid,  amounting  together  to  a  large  sum  of  money,  to  wit, 
the  sum  of  jf— -  to  wit,  at,  dicc*  (venue)  aforesaid* 

^riflMS)^*  Ffl^0n  it  is  certain  thai  the  caption  of  the  original  defendant  under  a  ca.  sa. 
tn  esttpe  can  be  provedf  it  is  most  advisable  to  declare  for  the  escape  m  debt,  because  the 
^^^"^  jury  must  then  give  the  entire  debt ;  2  T,  R  129.— 1  Sound,  38,  note  2.-2 
Chit.  Rep,  454  ;  but  if  it  be  doubtful  whether  a  caption  can  be  proved^  U  is  odvt- 
sable  to  declare  in  case,  stating  the  escape  in  one  count,  as  in  the  form,  ante,  416i, 
amd  adding  a  count  for  not  taking  the  original  defendant  when  the  sheriff  IM 
an  opportunity,  as  ante,  740  ;  see  1  Saund.  88,  note  2. — Bae,  Jib,  Escape^  £L 

^r^i.  fcJ  [State  the  debt  a7id  delivery  of  the  process  to  the  shei^iff  as  asHe,  737.] — ^By 
the  ttscftoe  Virtue  of  which  said  writ  {or  '*  precept,")  the  said  defendant  afterward:^,  and  be* 
on  mluie      fore  the  retnrn  of  the  said  writ  (or  "  precept,")  to  wit,  on,  &c.  at,  &c.  (rtsme) 

procMi  uid 

romoTMl  to  .        .  «  .  J  _» 

Kiiiff*g  (i»)  Sm  the  fbnn,  post,  74S.— S  Saund.  )50,  5,  debtor  sued  m  an  mfvnor  court  and  removed  to  Be 

B«£h  by        and  oUier  forms,  1  Rfch.C.  P.  474.— Morg.  368.  King's  Bench  by  habeaa  corpus,  7  B.  It  C.SL 

tuAeat  eor-    ^Pleader's  Aasist.SO?.    Lil.  Ent.  40.    The  state-  See  a  form  against  the  marshal  for  an  e9ca|M  «f  a 

fua{q),  ment  of  the  false  return  may  be  introduced,  as  well  person  against  whom  an  alUcbment  had  iss«M>d  ftr 

in  the  count  for  an  escape,  as  in  the  co\mt  for  not  non-performance  of  an  award,  who  was  by  Aotov 

taking ;  but  it  seems  unnecessary  in  either  case,  emput  committed  to  the  custody  of  the  wardsa 

as  the  gist  of  the  action  is  the  escape,  2  Saund.  and  afterward;)  committed  bv  Aodeotrorptsa  totbe 

156,  n.  3.  custody  of  the  marshal,  8  B.  &  C.  IM.— S  M.  k 

(p)  See  supra,  note  [q).  R.  88,  S.  C.    In  that  case  it  was  made  a  ^Miiilirw 

iq)  See  other  forms,  5  East,  440,  and  ante,  737,  whether  the  commitment  by  a  jtadge  at  rhaiabirt 

and  notes.    See  also  the  form  in  debt,  ante,  418,  was  legal.    As  to  the  necessity  of  filiBg  tfas  IS 

and  form  against  the  marshal  in  vacation,  ante,,80.  when  the  prisoner  is  out  of  theHulos,  see  S  T.  B. 

See  a  form  against  the  marshal  for  an  escape  of  a  129. 
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aforesaid,  was  taken  and  arrested  by  the  said  sheriflT,  and  kept  and  detained  by     mam^^ 
the  said  sheriff  in  custody,  according  to  the  exigency  of  the  said  writ  {or  **  pre-        *o. 
cept")  and  by  virtue  thereof  for  want  of  bail ;  and  the  said  C.  D,  being  and  re- 
maining  in  the  custody  of  the  said  E.  F.  so  being  sheriff  of  the  *county  of——  L  "**  ^ 
as  aforesaid,  fur  the  cause  aforesaid,  afterwards,  to  wit,  on,  &c  wi>«  -jf^^^i  ^ 
fore  [Sir  G.  H.  kot.]  then  and  now  one  of  the  y^-t'ces  of  our  said  lord  the  king, 
assigned  to  hold  pleas  in  the  com;;  ^j  ^^^  ^^^^  \q^^  ^^^^  j^in^^  before  the  king 
hiffiselft  at  Hi's  chiimbers  in  Serjeant's  Inn,  Chancery-lane,  London,  in  his  own 
person,  in  the  custody  of  the  said  £.  F.  so  being  sheriff  of  the  county  of  — - 
as  aforesaid,  by  virtue  of  a  certain  writ  of  our  said  lord  the  king  of  habeoBcwpuif 
issuing  out  of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  and 

directed  to  the  sheriff  of  the  said  county  of ;  aud  the  said  C.  D.  was 

thereupon  committed  by  the  said  [Sir  G.  H.  knt.]  so  being  such  justice  of  our 
said  lord  the  king  as  aforesaid,  to  the  custody  of  the  marshal  of  the  Marshalsea 
of  our  said  lord  the  king,  before  the  king  himself,  at  the  suit  of  the  said  plaintiff 
in  the  plea  aforesaid,  and  for  the  cause  aforesaid  there  to  remain  until,  d&c.  By 
which  said  commitment  the  said  defendant  being  then,  and  continually  from 
thenceforth,  hitherto  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  be- 
fore the  king  himself,  took  the  said  C.  D.  into  his  custody,  and  had  and  detain- 
ed him  in  his  custody  in  the  prison  of  our  said  lord  the  king,  called  the 
King's  Bench  prison,  in  the  borough  of  South wark,  in  the  county  of  Surrey, 
for  the  cause  aforesaid  ;  and  the  said  C.  D,  being  so  in  the  custody  of  the 
said  defendant,  for  the  cause  aforesaid,  and  the  said  defendant  not  regard- 
ing the  duty  of  his  office  of  marshal  of  the  Marshalsea  of  our  said  lord  the  king, 
before  the  king  himself,  but  contriving,  and  wrongfully  intending  to  hurt  and 
injure  the  said  plaintiff,  and  to  deprive  him  of  his  remedy  for  the  recovery  of 
the  said  sum  of  money  so  due  and  owing  from  the  said  C.  D.  to  the  said  plain- 
tiff as  aforesaid,  whilst  the  said  defendant  had  the  said  C.  D.  in  his  custody  for 
the  cause  aforesaid,  and  ought  to  have  kept  and  detained  him  in  such  his  cus- 
tody as  such  marshal  as  aforesaid,  to  wit,  on,  df  c.  {day  of  escape  or  abotUii)  to 
wit,  at,  dLC.  (renne)  aforesaid,  without  the  licence  aud  cousent,  and  against  the 
will  of  the  said  plaintiff,  and  without  any  legal  cause,  warrant,  or  author!^ 
whatsoever,  voluntarily  permitted  and  suffered  the  said  C.  D.  to  escape  out  of 
bis  custody,  and  out  of  the  said  prison,  and  to  go  at  largo  ;  and  the  said  C.  D. 
did  escape  and  go  at  large  wherever  he  would,  contrary  to  the  duty  of  his  said 
office  of  marshal  of  the  Marshalsea  aforesaid,  the  said  sum  of  money  so  due 
And  owing  from  the  said  G.  D*  being  and  remaining  wholly  unpaid  to  the  said 
'  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid ;  by  means  of  which  said  several 
premises,  the  said  plaintiff  hath  been  and  is  greatly  injured  and  delayed  in  the 
means  of  recovering  the  said  sum  of  money  so  due  and  owing  to  him  from  the 
said  C.  D.  as  aforesaid,  and  is  likely  wholly  to  lose  the  same,  together  with  the 
costs,  charges,  and  expenses  of  commencing  and  prosecuting  the  said  action 
against  the  said  C.  D.  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
i£ —  of  lawful  money  of  Great  Britain,  to  wit,  at,  6lc.  {venue)  aforesaid.  To 
the  damage  of  the  said  plaintiff  of  £ — and  therefore  he  brings  his  suit,  d&c. 

For  that  whereas*  one  6.  S.  heretofore,  to  witton,  dc^c.  [day  of  issuing  wriW]  ^Mrihiilfor 
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at,  d&c.  (venw)  waa  indebted  to  the  said  plaintiff  in  a  large  sum  of  monev,  ca- 
&c.  '    ceeding  the  sum  of£iO,  to  wit,  the  sum  o{£—  of  lawful  money  of  Great  Bri- 

escape,  .  .  r>  . 

where  tam,  upon  and  in  respect  of  certam  causes  of  action  before  then  accrued  to  the 

6rtp.w^l.,.2jidplainli<r  against  the  said  G.  S. :  and  the  said  G.  S.  bein<r  so  indebted,  the 

tion  was  m     ■"'*--= "       u  *-  .  .      i 

Common  said  plainliftrTorite^  J®^?^^**/  of  the  said  debt,  afterward.^,  to  wit,  on  the  day  aod 
defendant  year  aforesaid,  sued  and  pt'bsccuS^-PMt  of  the  court  of  our  lord  the  now  king, 
Burrendered  ^^f*^*"®  Sir  R.  D.  knight,  and  his  companions,  thefr-^iU  majesty's  justices  of  the 
to  the  war-    Bench  at  Westminster,  in  the  county  of  Middlesex,  a  ceiiniri  writ  af^  our  said 

den  of  the  "^ 

Fleet  in  dis-  lord  (he  king,  called  a  capias  ad  respondendum,  against  the  said  G.  S.  directed 

bail^and       ^^  ^^^  sheriff  of ,  by  which  said  writ  our  said  lord  the  king  commanded(i) 

tftence  by  ^j^q  g^j^  sheriff,  that  he  should  take  the  said  G.  S.  if  he  should  be  found  to 
pus  com-      his  bailiwick,  and  him  safely  keep,  so  that   the  said  sheriff  might  huve  his  body 

the  custody    before  (he  justices  of  our  said  lord  the  king  at  Westminster,  on to  answer 

■bal(r)'°"^  to  the  said  plaintiff  in  a  plea,  wherefore,  with  force  and  arms,  the  close  of  the 
said  plaintiff  at  Westminster  he  broke,  and  other  wrongs  to  him  did,  to  the  groat 
damage  of  (he  said  plaintiff,  and  against  the  peace  of  our  said  lord  the  king ; 
and  also  that  the  said  G.  S.  might  answer  to  the  said  plaintiflT,  according  to  the 
custom  of  his  said  Majesty's  court  of  the  Bench,  of  a  plea  of  [trespass  on 
the  case,  upon  promises  to  the  damage  of  the  said  plaintiff  of  j€90,]  and  that  the 
said  sheriff  should  have  there  that  writ,  which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  (he  said  sheriff,  to  be  executed  as  hereinafter  next  men- 
tioned,  to  wit,  on  the  day  and  year  first  aforesaid,  to  wit,  at,  &c.  [venve)  afore- 
said, was  duly  marked  and  indorsed  for  bail  for  £ —  and  which  said  writ  so  in- 
dorsed, afterwards,  and  before  the  said  return  thereof,  to  wit,  on  the  <iay  and 
year  first  aforesaid,  at,  &c.  (venue)  aforesaid,  was  delivered  to  W.  Y.  esq.  who 
then  and  from  thence  until,  and  at  the  arrest  of  the  said  G.  S.  and  the  return  of 

the  said  writ,  was  sheriff  of aforesaid,  in  due  form  of  law  to  be  executed. 

By  virtue  of  uhich  said  writ,  the  said  sheriff,  afterwards,  and  before  the  return 
of  the  said  writ,  to  wit,  on  the  day  and  year  first  aforesaid,  and  within  his  baili- 
wick, as  such  sheriff,  to  wit,  at,  &c.  [some  place  in  the  sheriff's  baiiiwiekf]  took 
and  arrested  the  said  G.  S.  by  his  body,  and  then  and  (here  had  and  detained 
him  in  his  cus(ody  as  such  sheriff,  at  the  suit  of  (he  said  plaintiff,  for  the  cause 

aforesaid.     And  hereupon  he  the  said  sheriff  of then  and  (here  took  bail 

for  the  appearance  of  the  said  G.  S.  at  the  return  of  the  said  writ,  according  to 
the  exigency  of  (he  said  wri(.  And  the  said  plaintiff  further  saith,  thai  after- 
wards, and  whilst  the  said  plea  in  the  said  court  of  our  lord  the  king  of  the 

Bench,  to  wit,  at  (he  return  of  the  said  writ  in  the  same Term,  in  the  — 

year  of  the  reign  of  our  said  lord  the  king,,  before  Sir  J.  R.  knight,  then  and 
still  being  one  of  the  justices(/)  of  the  said  court  of  our  said  lord  the  king,  of 
the  Common  Pleas,  at  his  chambers  in  — —  came  J.  E.  and  H.  P.  in  their  pro- 

(r)  See  the  notes  to  the  preceding  forms,  where  zance  was  taken  before  a  single  judge,  an  examined 

the  declaration  against  the  marshal  for  an  escape,  copy  of  the  entry  of  the  recognizance  of  bail,  stat- 

alleged  that  one  S.  I.  was  arrested  and  gave  bail ;  ing  that  the  recognizance  was  taken   before  lbs 

that  afterwards,  bail  above  was  put  in  before  a  court  at  Westminster,  havinff  also  been  C^^rea  in 

'   judge  at  chambers, "  as  appears  by  the  record  of  evidence,  4  B.  &  C.  46S.^-6  i>.  &  R.  48S,B.  C. 
the  recognizance,"  that  S.  I.  surrendered  in  dis-        {t)  Examine  with  the  writ, 
charge  of  the  bail,  and  aflarwards  escaped :  held,        (t)  This  would  be  correct  in  C.  P.  but  in  K.  B. 

that  the  plaintiff  was  bound  to  prove  that  bail  the  recognizance  always  ^>pears  from  the  entry  te 

above  was  put  in  as  alleged,  and  th  U  the  averment  have  been  taken  before  the  court,  see  4  B.  &  C 

was  not  made  out  by  the  production  of  the  filacer's  40S. — Ante,  472. 
book,  the  entry  therein  importing  ihat  the  recogni- 
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per  pcr40D8»  and  then  and  there,  bj  the  names  of  J.  K.  and  H.  P.  acknow*        **<» 
ledged  tberosolvee,  and  each  of  them  did  acknowledge  himself  to  owe  to  the     "itc.  ** 

said  plaintiff  the  sum  of——  which  said  sum  of the  said  J.  K.  and  II.  P. 

for  themselves  and  their  heirs  consented  and  granted,  and  each  of  then),  for  him* 
self  and  his  heirs,  covenanted  and  granted(ti)  should  be  made  of  theirs,  and  each 
of  their  lands  and  chattels,  and  to  the  use  and  behoof  of  the  said  plaintiff,  be 
levied  upon  the  condition,  that  if  judgment  should  happen  in  the  said  court  of 
the  Bench,  in  the  said  plea  to  be  given  for  the  said  plaintiff  against  the  said  6. 
8.  then  the  said  G.  S.  should  satisfjr  all  such  damages  which  should  bo  adjudg- 
ed to  the  said  plaintiff  against  the  said  G.  S.  in  the  said  court  of  the  Bench,  in 
the  plea  aforesaid,  or  should  render  his  body  on  that  occasion  to  the  prison  of 
the  Fleet ;  as  by  the  record  of  the  said  recognizance,  now  remaining  in  the  said 
court  of  our  said  lord  the  king,  of  the  Commoa  Pleas  aforesaid,  more  fully  ap* 
pears.  And  the  said  plaintiff  further  says,  that  afterwards,  to  wit,  on,  &c.  in  the 
<aid  ^—  year  of  the  reign  of  our  said  lord  the  king,  the  said  G.  S.  surrendered 
himself  to  the  custody  of  the  then  warden  of  the  prison  of  the  Fleet,  in  dis- 
charge of  his  said  bail  in  the  said  plea,  at  the  suit  of  the  said  plaintiff,  as  by  the 
said  surrender  now  remaining  in  the  said  court  of  Common  Pleas  more  fully 
appears.  And  the  said  G.  S.  being  and  remaining  in  the  custody  of  the  said 
warden  as  aforesaid,  for  the  cause  aforesaid,  afterwards,  to  wit,  on,  &.c.  afore- 
said, was  brought  before  Sir  G.  S.  H.  knight,  then  and  now  being  one  of  the 
justices  of  our  said  lord  the'king,  assigned  to  hold  pleas  in  the  court  of  our  said 

lord  the  king  himself,  at  his  chambers  in ,  in  his  own  person,  in  the  custody 

of  the  said  warden,  by  virtue  of  a  certain  writ  of  our  said  lord  the  king,  of 
habtcu  corpus  issuing  out  of  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  and  directed  to  the  said  warden  ;  and  the  said  G.  S.  was  thereupon  com- 
mitted by  the  said  Sir  G.  S.  H.  knight,  so  being  such  justice  of  our  said  lord  the 
king  as  aforesaid,  to  the  custody  of  the  marshal  of  the  MarshaUea  of  our  said 
lord  the  king,  before  the  king  himself,  at  the  suit  of  the  said  plaintiff,  in  (he  plea 
aforesaid,  and  for  the  cause  aforesaid,  there  to  remain  until,  &c.  aud  by  virtue 
of  which  commitment  the  said  defendant,  being  then  and  contioualiy  from  thence- 
forth hitherto  marshal  of  the  said  Marshalsea,  took  nnd  repeived  the  said  J.  S. 
into  his  custody,  and  had  and  detained  him  in  his  custody  in  the  prison  of  our  said 
lord  the  king,  called  the  King's  Bench,  at  the  suit  of  the  said  plaintiff,  for  the  cause 
aforesaid  ;  and  the  said  J.  S.  being  so  in  the  custody  of  the  said  defendant,  as 
such  marshal  as  aforesaid,  for  the  cause  aforesaid,  and  the  said  defendant,  not 
regarding  the  duty  of  hi^  said  office  of  marshal,  but  contriving  and  wrongfully 
intending  to  hurt  and  injure  the  said  plaintiff,  and  to  deprive  him  of  his  remedy 
for  the  recovery  of  the  said  money,  so  due  and  owing  to  him  as  aforesaid,  whilst 
the  said  defendant  had  the  said  G.  S.  in  hi^  custody  as  such  marshal  as  afore- 
said, to  wit,  on,  &c.  to  wit,  at,  &C.  {venue),  aforesaid  without  the  license  or 
warrant,  and  against  the  will  of  the  said  plaintiff,  and  without  any  legal  cause, 
warrant,  or  authority  whatever,  voluntarily  permitted  and  suffered  the  said  G. 
S.  to  escape  out  of  his  custody,  and  out  of  the  said  prison,  and  to  go  at  large ; 
and  the  said  6.  S.  did  escape,  and  then  and  there  go  at  large  wherever  he 

(tt)  Examina  with  the  racofnizanco. 
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^^^      would,  contrary  to  the  duty  of  the  aaid  defendaot's  said  office  of  marshal ;  the 
"^c'^  said  money  so  due  and  owing  from  the  said  G.  S.  so  being  and  remaining  wbol" 
)y  due  and  unpaid  to  the  said   plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.     By 
reason  of  which  said  premises  the  said  plsintifT  hath  been  and  is  greatly  injured 
and  delayed  in  the  means  of  recovering  the  said  sum  of  money  so  due  and  ow- 
ing to  him  from  the  said  G.  S.  as  aforesaid,  and  the  costs  of  the  said  action, 
flMxmd        and  is  likely  wholly  to  lose  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. — And 
SriuT^e  also  for  that  whereas  the  said  G.  S.  heretofore,  to  wit,  on  the  day  and  year  first 
^^^^^J^L^  aforesaid,  at,  &c.  {venue)  aforesaid,  was  indebted  to  the  said  plaintiff  io  a  large 

mon  con-    suiQ  of  money,  to  wit,  the  sum  of of  like  lawful  money*  upon  and  in  re- 

**  ^  spect  of  certain  causes  of  action  before  then  accrued  to  the  said  plaintiff,  against 

the  said  G.  S.  and  the  said  G.  S.  being  so.  indebted  to  the  said  plaintiff,  for  die 
recovery  of  the  said  last-mentioned  sum  of  money,  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  sued  and  prosecuted  out  of  the  court  of  our  said 
lord  the  king,  before  Sir  R.  D.  knight,  and  his  companions,  at  Westminster,  ia 
the  county  of  Middlesex,  a  certain  other  writ  of  our  lord  the  king,  called  a  capi* 

OS  ad  respondendumf  against  the  said  G.  S.  directed  to  the  sheriff  of to  the 

like  purport  and  effect  as  the  said  writ  of  capias  ad  respwidendum^  in  the  said 
first  count  mentioned.     By  virtue  of  which  said  last-mentioned  writ,  the  then 

sheriff  of afterwards,  and  before  the  return  thereof,  to  wit,  on  the  day  and 

year  first  aforesaid,  and  within  the  bailiwick  of  the  sheriff,  to  wit,  at,  &c  [some 
place  in  the  sheriff  ^e  bailiwick']  did  take  and  arrest  the  said  G.  S.  by  his  body, 
and  then  and  there  had  and  detained  him  in  custody  at  the  suit  of  the  said 
plaintiff.     And  the  said  plaintiff  in  fact  says,  that  such  proceedings  were  there* 

upon  had  in  the  said  suit,  that  afterwards,  to  wit,  in Term,  in  the  —  year 

of  the  reign  of  our  lord  the  now  king,  the  said  G.  S.  was,  by  virtue  of  a  writ 
of  habeas  corpus,  brought  before  the  said  Sir  G.  S.  II.  knight,  then  and  now 
being  one  of  the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  in  his  own  person,  and  was 
thereupon  committed  by  the  said  justice  to  the  custody  of  the  marshal  of  the 
MarshaUea  of  our  lord  the  king,  before  the  king  himself,  at  the  suit  of  the 
said  plaintiff,  for  the  cause  aforesaid,  there  to  remain  until,  &c.  by  virtue  of 
which  said  last-mentioned  commitment,  the  said  now  defendant,  being  then  and 
there,  and  continually  from  henceforth  hitherto  marshal  of  the  Marshabea  oTour 
said  lord  the  king,  before  the  king  himself,  had  and  received  the  said  G.  S.  into 
his  custody,  and  had  and  detained  him  in  custody  in  the  prison  of  our  said 
lord  the  king,  called  the  King's  Bench,  for  the  cause  aforesaid.  Yet  the  said  de- 
fendant, so  being  marshal  as  aforesaid,  and  so  having  the  said  G.  S.  in  his  cus- 
tody, at  the  suit  of  the  said  plaintiff,  and  not  regarding  the  duty  of  his  said  office 
of  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself 
as  aforesaid,  but  contriving,  and  wrongfully  intending  to  injure  the  said  plaintiff, 
and  wholly  to  deprive  the  said  plaintiff  of  his  remedy  for  the  recovery  of  the 
said  last-mentioned  sum  of  money  so  due  and  owing  to  him  as  aforesaid,  whilst 
the  said  now  defendant  had  the  said  G.  S.  in  his  custody,  as  such  marshal 
as  aforesaid,  to  wit,  on,  d&c.  to  wit,  at,  &c.  {venue)  aforesaid,  without  the  li- 
cense or  warrant,  and  against  the  will  of  the  said  plaintiff,  and  without  any  legal 
warrant  or  other  thing,  voluntarily  permitted  and  sufierod  the  said  G.  S.  to  es- 
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cape  out  of  bis  custody,  and  out  of  the  said  prison,  and  to  go  at  large,  and  the  xtcAm 
said  G.  S.  did  then  and  there  escape  and  go  at  large  wherever  he  would,  con-  *c. 
trarj  to  the  duty  of  the  said  defendant,  and  of  hi$  said  office  of  marshal  of  the 
Marshalsea  as  aforesaid,  the  sum  of  money  so  due  and  owing  from  the  said  G. 
S.  being  and  remaining  wholly  unpaid  to  the  said  plaintiff,  to  wit,  at,  6i,c.  (venue) 
aforesaid.  By  reason  and  by  means  of  which  said  several  premises,  the  said 
plaintiff  hath  been  and  is  greatly  injured  and  delayed  in  the  means  of  recovering 
the  said  sum  of  money,  so  due  and  owing  to  him  from  the  said  G.  S.  as 
aforesaid,  and  the  costs  of  the  said  action,  and  is  likely  wholly  to  lose  the  same, 
to  wit,  at,  &c.  (venue)  aforesaid. 

*And  whereas  also  the  said  M.  W.  before  and  at  the  time  of  the  escape  here-  [  *743  ] 
inaRer  mentioned,  was  in  custody  of  the  said  defendant  as  marshal  of  the  Mar-  ^^^t" 
shalsea  of  our  said  lord  the  king,  before  the  king  himself,  under  a  surrender  of  W'^^""'* 
the  said  M.  W.  before  then  made,  into  the  custody  of  the  said  defendant,  as  such  eapi,  whera 
marshal  as  aforesaid,  whilst  he  was  such  marshal,  in  discharge  of  the  said  G.  H.  cutLxiyton' 
and  I.  J.  who  before  then  had  become  bail  for  the  said  M.  W.  in  a  certain  action  ^  auldbum 
before  then  brought,  and  there  pending  in  the  court  of  our  said  lord  the  king,  oTImU. 
before  the  king  himself,  wherein  the  said  P.  was  plaintiff,  and  the  said  M.  W. 
defendant,  for  the  recovery  of  certain  damages,  to  wit,  damages  to  the  amount 
of  £ — ,  which  the  said  plaintiff  had  before  then  sustained  by  reason  of  the 
aon-performance  by  the  said  defendant  of  certain  promises  and  undertakings 
by  him  made  to  the  said  plaintiff  for  securing  the  payment  and  satisfaction  to 
the  said  plaintiff  of  the  said  damages  and  the  costs  and  charges  in  the  said  ac- 
tion, which  should  be  adjudged  to  the  said  plaintiff,  and  in  discharge  of  the 
said  G.  H.  and  I.  J.  as  such  bail ;  and  the  said  M.  W.  so  being  in  the  custo- 
dy of  the  said  defendant,  as  such  marshal  as  aforesaid,  under  and  by  virtue  of 
the  said  last-mentioned  surrender,  he  the  said  defendant,  not  regarding  the  duty 
of  his  said  office  of  marshal  of  the  Marshalsea  aforesaid,  but  contriving  and 
wrongfully  intending,  &c. — [Here  state  the  escape^  and  c&nclude  as  U9ual<,  as  in 
iht  preceding  fonn,] 


[After  stating  the  plaintijps  debt^  as  ante^  737,  proceed  as  follows :] — And  AgaiMt  Um 
the  said  plaintiff  further  saith,  that  the  said  sum  of  money  being  and  remaining  an  awaM, 
wholly  unpaid  and  unsatisfied,  and  the  said  W.  W.  then  being  a  prisoner  for  ^^SStn 
debt  in  the  actual  custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  ^  ^  «"■- 

tody  fflKJff 

king,  before  the  king  himself,  the  said  plaintiff,  for  the  recovery  thereof,  after-  a  detainer 

wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  d^c.  (venue)  aforesaid,  accord-  pJdntiff&i. 

ing  to  the  course  and  practice  of  the  said  court  of  our  said  lord  the  king,  before 

the  king  himself,  duly  made  an  affidavit  before  [the  Right  Honorable  Charles 

l^ord  Tenterden,]  his  said  majesty's  chief  justice  of  the  said  court  of  our  said 

lord  the  king,  before  the  king  him8elf][:r),  and  by  the  said  affidavit  ^swore,  that  [  #744  1 

the  said  W.  W.  then  was  justly  and  truly  indebted  unto  the  said  plaintiff  in  the 

(le)  See  other  fome,  S  Wentw.  4S4.    Morg.  fowertd  iotakewid  reeeiee  ^ftdaviU  iMUking 

373.  and    concerning  maUert  and  proceeding§  qf 

(x)  Or  if  Bwom  before  a  commissioner,  say, "  be*  and  in  the  eaid  court  of  our  §aid  lord  the  king 

fore  one  J.  E.  gentleman,  Mng  then  tmdUmre  b^f^e  Ike  kkig  kimteVf 
a  cowuniaeionerf  and  duly  authorized  and  em- 
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•um  o(£ — ,  &c. —  [Here  state  the  affidavit  of  de6/.] — And  the  said  plaiDliff  af- 
&c.   '    terwards,  to  wit,  on,  &c.  to  wit,  at  [Symond'a-Inn,  Chancery-Lane,']  to  wit,  at« 
d£.c.  (venue)  aforesaid,  according  to  the  course  and  practice  of  the  said   court* 
caused  ihe  said  affidavit  to  be  duly  filed  with  the  clerk  of  the  rules  of  the  said 
court,  according  to  the  custom  and  practice  of  the  same  court,  in  such  cases 
used  and  approved,  as  by  the  said  affidavit  affiled  of  record  in  the  said  court 
(reference  being  thereunto  had)  will  more  fully  appear;  and  the  said  plaintiff 
further  saitb,  that  the  said  plaintiff  thereupon  aflerwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  for  the  recovery  of  the  said  money  so  due  to  him  as  afore- 
said, impleaded  the  said  W.  W.  in  the  said  court,  upon  and  by  virtue  of  the 
said  affidavit  in  a  certain  plea  of  [trespass  on  the  case  upon  promise^,]  for  the 
said  causes  of  action ;  that  is  to  say,  by  then  and  there  bringing  into  the  office 
of  the  clerk  of  the  declarations  of  the  said  court,  according  to  the  course  and 
practice  of  the  same  court,  his  certain  bill  against  the  said  W.  VV.  so  then  be- 
ing in  the  actual  custody  of  the  marshal  of  the  Marshalsea  as  aforesaid,  and 

filed  the  said  bill  as  of Term,  in  the year  of  the  reign  of  our  said 

lord  the  king,  and  by  his  said  bill  the  said  plaintiff  then  and  there  complained 
against  the  said  W.  W.  then  and  there  being  in  the  custody  of  the  said  defend- 
ant as  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  him- 
self, for  and  in  respect  of  the  said  causes  of  action  which  the  said  plaintiflT  so 
had  as  aforesaid  against  the  said  W.  \V.  and  those  contained  in  the  said  affida- 
vit(y). — And  the  said  plaintiff  further  saith,  that  after  the  making  and  GUog  <^( 
the  said  affidavit,  and  exhibiting  and  filing  the  said  bill  as  aforesaid,  to  wit,  on» 
Sec.  to  wit,  at  South wark,  that  is  to  say,  at,  &c.  {venue)  aforesaid,  he  the  aaid 
plaintiff  duly  charged  the  said  W.  W.  in  the  custody  of  the  said  defendant,  then 
being  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  l^m- 
self,  with  a  declaration  in  the  said  plea  of  [trespass  on  the  case  upon  promises,] 
by  then  and  there  delivering  the  said  declaration  to  the  said  W.  W.  [or  accord- 
ing to  the  fact^]  at  the  lodge  of  the  prison  of  the  Marshalsea,  commonly  called 
[  *745  ]  the  King's  Bench  prison,  being  the  prison  of  the  said  court,  to  C.  M.  *thett 
and  there  being  one  of  the  turnkeys  of  the  said  prison,  and  the  proper  officer 
in  that  behalf,]  and  on  which  said  declaration  at  the  said  time  of  the  said  deli- 
very of  the  same  as  aforesaid,  was  duly  and  according  to  the  course  and  prac- 
tice of  the  said  court,  used  in  such  cases,  indorsed  with  a  certain  indorsenieiit« 
to  wit,  with  the  said  sum  of  £ — ,  as  the  sum  so  sworn  by  the  said  plaintiff  to 
be  due  to  the  said  plaintiff  as  aforesaid,  and  for  which  the  said  suit  was  brought* 
whereby  the  said  defendant  then  and  still  being  marshal  of  the  Marshalsea  of 
our  said  lord  the  king,  then  and  there  had  and  detained  the  said  W.  W.  in  his 
custody  in  the  said  prison,  at  the  suit  of  the  said  plaintiff  in  the  plea  aforesaid, 
charged  as  aforesaid,  and  kept  and  detained  him  in  his  the  said  defendant's  saki 
custody  as  aforesaid,  from  thence  until  the  said  defendant,  so  being  marshal  of 
the  Marshalsea  of  our  said  lord  the  king  as  aforesaid,  not  regarding  the  duty 
of  his  said  office  of  marshal  of  the  Marshalsea,  but  contriving*  and  wrongfully 
and  injuriously  intending  to  deceive  and  defraud  the  said  plaintiff,  and  to  hinder 
and  deprive  him  of  the  means  of  recovering  his  said  debt,  aflerwards,  to  wit, 

(v)  It  hM  be«n  Um  practico  to  Mi  out  the  whole  decUmtioa  verbatun,  but  thb  if  uxmeceeetiy  and  rf 
prefaeiiaible. 


FOR  TORTS  TO  PERSONAL  PROPERTV.  745 

on,  &c.  [day  of  escape^  or  about  tV,]  at,  &c.  (venue)  aforesaid,  without  the  li-  *"»» 
cenco,  nnd  against  the  will  of  the  said  plaintiff,  permitted  and  suffered  the  said  Ac. 
W.  W.  to  escnpe  nnd  go  at  lnrget>ut  of  the  custody  of  him  the  said  defendant,  so 
facing  marshal  of  the  Marshalsea  as  aforesaid,  and  out  of  the  said  prison,  where- 
soever  the  paid  \X,  W\  would  ;  and  tho  said  plaintiff  heing  then  and  yet  wholly 
unsatisfied  the  money  so  due  and  owing  to  him  the  said  plait^.tifT  as  aforesaid, 
by  means  of  which  said  premises  the  said  plaintiff  is  unjustly  injured  and  dam- 
nified, and  is  greatly  retarde|l  and  hindered  in  and  from  the  recovering  of  his 
aforesaid  debt,  and  is  likely  to  lose  the  same,  together  with  the  costs,  charges, 
and  .expenses  of  commencing  and  prosecuting  the  said  action  against  the  said 
W.  VV.  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful 
money  of  Great  Britaii^,  to  wit,  at,  &c.  (reni/e)  aforesaid. 

[State  the  debtj  ihc  issuing  of  the  procesa^  and  indorsement  for  6aii,  as  anle^  w^Jj""*^* 
461,  and  (hen  proceed  as  foUoiDS  :]     And  the  said  precept  being  so  indorsed,  the  Fleet, 
afterwards,  and  hrforc  the  said  return  thereof,  to  wit,  on,  &c.  was  deliveied  to  cape  ofT 
the  said  G.  and  H.  who  then  and  from  thenceforth,  until  and  at  and  af\er  the  SIj5,o^hiid 
return  of  the  said  precept,  were  the  sheriff  of  Middlesex,  to  be  executed  in  due  porrendcred 
form  of  law  ;  by  virtue  of  which  said  precept  they  the  said  6.  and   H.  then  be-  ofhis  baU 
ing  sheriff  of  Middlesex  as  aforesaid,  afterwards,  and   before  the  return  of  the  ^''' 
caid  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within  tho  bailiwick  of 
the  said  sheriff,  to  wit,  at,  &c.  [some  place  in  (heir  bailiwick]  did  take  and  ar- 
rest the  said  K.  F.  by  his  body,  and  then  and  there  had  and  detained  him  in  his 
custody  at  the  suit  of  the  said  plaintiff,  and   thereupon  tho  said  G.  and  H.  so 
being  sheriff  of  Middlesex  as  aforesaid,  upon  that  arrest  took  bail  for  the  ap- 
pearance of  the  said  E.  F.  at  the  return  of  the  i-aid  writ,  according  to  the  exi- 
gency of  the  said  writ.     And  whereas  aAerwards  and  whilst  the  said  plea  was 
pending  in  the  said  court  of  the  Bench,  to  wit,  at  the  rofurn  of  the  said  writ,  in 
the  same Term,  in  tho year  of  the  roign  of  our  said  lord  the  king,  be- 
fore Sir  W.  B.  knt.  then  and  still  being  one  of  the  justices(cr)  of  the  said  court 
of  our  said  lord  the  kin;r«  of  the  Bench,  at  his  chambers,  jjituatc  in  Serjeant's  Ian, 
Chancery-lane,  came  J.  and  R.  in  their  own  proper  persons,  and  then  and  there, 
by  the  names  of,  &c.  acknowledged  themselves,  and  each  of  them  did  acknow- 
ledge himself,  &c.  [here  set  out  the  recognizance^  see  ike  for)n^  ante^  742  6,] 
as  by  the  record  of  tho  said  recognizance  now  remaining  in  the  said  court  of 
oar  said  lord  the  king  of  the  Bench  aforesaid,  more  fully  appears  ;  and  the  said 
plairitiff  further  says,  that  afterwards,  to  wit,  on,  dtc.  in  tho  said  —  year  of 
the  roign  of  our  said  lord  the  king,  the  said  £.  F.  surrendered  himself  to  the 
custody  of  the  said  warden  of  the  prison  of  the  Fleet,  in  discharge  of  his  said 
bail  in  the  said  plea,  at  the  suit  of  tho  said  plnintiff,  as  by  the  record (6)  of  the 
said  surrender,  now  remaining  in  the  said  court  of  the  Bench  aforesaid,  more 
fully  appears ;  by  means  whereof  the  said  defendant,  who  then  and  there  was, 
and  ever  since  hath  been,  and  still  is,  warden  of  the  Fleet  of  our  said  lord  the 

{x)  8oe  other  forms,  ante,  421,  42S.— 8  Wcntw.  riance  in  slating  a  recognizance  taken  before  a 

Xaci-— Morg.  367.    A  bill  may  be  filed  against  the  judge  ai  chambers,  in  K.  B.  see  4  B.  &  C.  403. — 

warden  in  vacation,  69  Geo.  S.  c.  64.     Vide  t  Ante,  472,  n. 

Marah.  49,  in  such  case  the  f  jrin  will  be  similar  to        (a)  See  4  B.  &  C.  40S.»Ante,  472. 
that  agaiott  the  marshal,  aate,  90.    What  a  ra^        {b)  Qumre  if  there  be  any  rach  record. 
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ron        king,  had  the  said  £.  F.  in  his  custody  at  the  suit  of  the  said  plaintifll^  for  (be 
&c.        cause  aforesaid,  and  kept  him  in  such  his  custody  for  the  cause  aforesaid,  at  the 
[  *746  ]  9i>it  of  the  *said  plaintiff,  from  thence  until  the  Mid  defendant,  not  regarding  the 
duty  of  his  said  office  of  warden  of  the  prison  of  the  Fleet,  but  contriving,  and 
wrongfully  intending  to  hurt,  injure,  and   prejudice  the  daid  plaintiff  in  this  re- 
spect, and  wholly  to  deprive  and  hinder  the  said  plaintiff  from  his  damages 
against  the  said  £.  F.  after  the  surrender  of  the  said  £.  F.  to  the  cnslodj  of  tha 
said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  to 
wit,  on,  &c.  the  said  £.  F.  so  being  a  prisoner  as  aforesaid,  and  the  said  deieod- 
ant,  so  being  such  warden  as  aforesaid,  and  so  having  the  said  £*  F.  in  bis  cos- 
tody  for  the  cause  aforesaid,  at,  &c.  (venue)  aforesaid,  voluntarily  and  fredy 
permitted  and  suffered  the  said  £.  F.  to  go  and  escape  out  of  the  said  custody 
of  the  said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet,  at  large 
and  abroad,  wheresoever  he  would  and  pleased,  and  without  restraint,  and  with- 
out the  license  or  consent,  and  against  the  wiH  of  the  said  plaintiff,  the  said 
plaintiff  not  then  being,  or  at  any  time  before  or  since,  in  the  least  satisfied  of 
the  damages  aforesaid,  or  any  part  thereof;  and  the  said  defendant  so  then  be- 
ing warden  of  the  said  prison  of  the  Fleet  as  aforesaid  ;  by  reason  of  which  said 
several  premises,  the  said   plaintiff  is  greatly  injured,  prejudiced,  delayed,  and 
hindered  of  the  due  and  just  means  of  the  recovery  and  obtaining  his  said  da- 
mages, and  is  very  likely  wholly  to  lose   the  same,  together  with  the  costp, 
charges,  and  expenses  of  commencing  and  prosecuting  the  said  action  agaiast 
the  said  £.  F.  amounting  to  a  large  sum  of  money,  to  wit,^  the  sum  of  £ —  of 
Second         lawful,  &c.  to  wit,  at,  &c.  (venue)  aforesaid. — And  whereas  the  said  t.  V.  on, 

count,  less  »  t      ,  x  /-    ^ 

circumstan-  &c.  aforesaid,  a(,  6lc.  (venue)  was  indebted  to  the  said  plaintiff  in  ano^er  son 
former.  ^  o(  £ —  of  like  lawful  money,  by  virtue  of  several  promises  and  undertakings  be- 
fore that  time  made  by  the  said  £.  F.  to  the  said  plaintiff.  And  the  said  last- 
mentioned  sum  of  money  being  wholly  unpaid,  and  the  said  last-mentioned  pro- 
mises being  wholly  unperformed,  &c.  [^here  state  the  ming  ovl  of  the  tm'l,  tkt 
indorsement^  and  arrest^  and  the  sheriffs s  taking  baily  as  in  the  first  amnl ;]  and 
the  said  plaintiff  further  says,  that  the  said  plaintiff,  for  the  recovery  of  the  da- 
mages by  him  sustained  on  occasion  of  the  not  performing  of  the  said  several 

promises  and  undertakings  last  aforesaid,  afterwards,  to  wit,  in  the  said  

Term,  in  the  said year  of  the  reign  of  our  said  lord  the  now  king,  in  the 

said  court  of  our  said  lord  the  king,  of  the  Bench,  impleaded  the  said  £.  F.  in 
[  *747  ]  a  plea  ^of  [trespass  on  the  case  upon  promises]  to  the  said  plaintiff,  his  damage 
of  «£-^  for  the  non-performance  of  the  said  last-mentioned  promises  and  under- 
takings, and  by  his  said  declnrnlion  duly  filed  and  exhiUiled  in  the  said  court, 
complained  against  the  said  E,  F.  [alleging  and  stating  the  said  debi  ard 
causes  of  action.] — And  whereas  and  whilst  the  said  plea  whs  feodiiig,  &c. 
[here  set  out  the  recognizance  of  bail  as  above^]  and  such  further  proceedings 
were  thereupon  had  in  the  said  court,  that  afterwurd.'-,  tu  wit,  in  the  same  Term  of 

in  the  said year  of  the  reign  of  our  said  lord  the  kiug,  before  Sir  W. 

D.  G.  knt.  and  his  brethren,  then  justices  of  our  said  lord  the  king,  of  the 
Bench  aforesaid,  by  the  consideration  of  the  same  court,  the  said  plaintiff  did 
recover  against  the  said  £.  F.  £ —  for  his  damages  by  him  sustained,  as  well 
by  occasion  of  the  not  performing  the  promises  and  undertakings  last  men- 
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tioned.  as  for  his  costs  and  charges  :  whereof  the  said  £.  F.  is  convicted*  as       ^^^ 

.  °  CSCAPK8, 

by  the  record  and  proceedings  (hereof,  now  reniaioiog  in  (he  same  court  of       &c. 
the  Bench  at  Westminster  aforesaid*  more  fully  appears.     And  afterwards, 
to  wit,  on,  &rC.  aforesaid,  the  said  £«  F.  surrendered  himself  to  (he  custody 
of  the  said  warden  of  the  Fleet,  in  discharge  of  his  bail  in  the  said  last-men- 
tioned plea,  at  the  suit  of  the  said  plaintiff;  as  by  the  record  (c)  of  the  said 
surrender,  now  remaining  in  (he  said  court  of  our  said  lord  (he  king,  of  the 
Bench  aforesaid,  more  fully  appears ;  yet  (he  said  defendant,  so  being  war- 
den as  aforesaid,  and  so  having  (he  said  £.  F.  in  his  custody,  at  the  suit  of 
the  said  plain(iff,  not  regarding  (he  duty  of  his  said  office  of  warden  of  (he  said 
prison  of  (ho  Fleet  as  aforesaid,  but  contriving,  &c.  &c.  [as  in  (he  first  courU] 
and  wholly  to  deprive  the  said  plaintiflT  of  bis  said  last-men(ioned  damages 
agains(  (he  said  E.  F.  afterwards,  and  before  (he  said  judgment  was  in  any- 
wise satisfied,  and  before  the  said  plaintiif  had  charged  the  said   E.  F.  in  exe- 
cution of  his  damages  aforesaid,  to  wit,  on,  &c.  aforesaid,  (he   said  E.  F.  so 
being  a  prisoner  as  Ias(  aforesaid,  and  the  said  defendan(  so  being  such  war- 
den as  aforesaid,  and  having  (he  said  E.  F.  in  his  cus(ody  as  las(  aforesaid,  for 
the  cause  last  aforesaid,  at,  &c.  {venue)  aforesaid,  voluntarily,  &o.  [as  in  ifu 
first  count.] 

"'^•••"'"  rOR    FALSE 

RXTURlfS. 

'^{Commencennenl  as  anle^  596.] — For  (hat  whereas  (he  said  plaintiH^  hereto*  For  a  false 

fore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  lord  (he  now  ^^utlabona 

king,  in  (he  court  of  our  said  lord  (he  king,  before  (he  king  himself,  [or  if  the  J^  ^^"<  o^ 
judgment  were  in  C.  P.  say^  '*  in  (he  court  of  our  said  lord  the  king,  of  the  (d). 
Bench  at  Westminster,  before  the  Honorable  Sir  Nicholas  Conynghum  Tindal, 
knt.  and  his  companions,  then  his  said  majesty's  justices  of  the  Bench,  at  West- 
minster, in  (he  county  of  Middlesex,"]  by  (he  cousidera(ion  and  judgmen((e)  of 
the  same  court,  recovered  against  one  £•  F.  a  certain  debt,  [or  if  the  judgment 
were  in  assumpsit,  state  it  as  ante^  420J  of  £ — ,  and  also  —  cos(s,  which  in  and 
by  the  same  court  were  adjudged  to  (be  same  plain(ifr,  and  with  his  assent  for 
his  damages,  which  he  had  sus(uined  as  well  by  occasion  of  (he  de(aining 
of  the  said  debt,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  be*- 

(c)  Quare  ifthoro  be  anj  such  record.  his  right  of  action  fur  false  return,  bjr  accepting  mo* 

{d)  See  Bac.  Abr.  Sfaerin.— Com.  Dig.  Rotorn,  ney  under  the  return,  1  C.  &  P.  154.    In  an  action, 

F.  2.    The  precedejitB,  8  Went.  455, 485 ;  and  Id.  for  a  false  return  ofnon  est  inventiUy  where  it  woa 

Index,  xxxiii.    See  the  form,  ante,  740,  for  false  re-  proved  the  sherifTs  officer  bad  frequently  an  oppor- 

tum  of  nou  eat  inventug.    7''hc  venae  in  this  ac-  tuntiy  of  arresting  the  defendant,  who  afterwards 

tion  is  transitory,  1  Wils.  336.    As  to  when  the  absconded,  it  was  liolden,  the  jury  did  right  in  as- 

aheritr  is  liable  to  an  action  for  a  false  return,  see  sessins;  damages  lo  the  amount  of  the  whole  debt, 

Tidd,  9ih  edit.  309,  L005.     The  sheriff  cannot  go  2  LordRayra.  1411.-1  SUa.  650,  S.  C.-— Tidd,  9th 

into  circumstantial  evidence  to  impeach  the  jud^-  edit.  886.     An  action  does  not  lie  against  a  sheriff 

roent,  on  the  ground  of  a  collateral  fraud,  2  Stark,  who  has  not  been  ruled  to  leturn  the  writ,  for  ncg- 

218.     As  to  whether  the  plaintifi*  may  do  so  whrru  lecling  to  have  the  moiiey  in  court  according  to  the 

he  disputes  a  judgment  of  another  creditor  under  oxigcncyof  a  ^./a.     1  Stark.  388.    When  money 

an  execution,  whereof  the  sheriff  had  the  oo<ids  had  and  received  does  not  lie  against  the  sheriff, 

when  plaintiff's  writ  was  delivered,  see  5  B.  &  C.  see  16  £ast,  254. — I  1).  &  B.  380.    When  sheriff 

660.    Where  the  sheriff  returned  nulla  bona  afier  may  dispute  his  ruluru  made  in  plaintiff'^  favor,  se^ 

satisfying  the  landlord*8  claim  for  rent,  and  the  6  M.  &  S.  42. 

king's  taxes,  aiid  the  plaintiff  a:is>cnlud  to  his  quit*         {c)  The  juJ|{mcnt  must  be  accurati;ly  described, 

ting  possession  of  the  premises,  and  nued  uut  a  ca.  An  to  what  a  variance,  sro  tlic  notc'<f,  anie,  417,  n. 

«a.  it  was  held,  that  ho  could  not  afiurwards  main-  {k).    The  case  in  5  B.  &  C.  339.-t3  D.  &  R.  98, 

tain  ail  action  for  a  false  return  to  ihc'fi,  /a.,  how-  S.  C  there  noticed,  wai  an  action  tt)r  a  Oiho  re- 

•ver  uiifnundfld  the  claim  fur  rent  might  turn  out  turn.     See  also  II   Kiint,  516. — 9  East,  2U3.<^4 

-    to  be,  R.  &  M.  C.  N.  P.  300.    The  plainUff  waives  Campb.  525.-4  Tauul.  13. 
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Fom  falm:  jj^jf  ejcpentlod,  whereof  the  said  £•  F.  w««  convicted,  as  by  (he  record  ami 
proceedings  thereof  still  remaining  in  the  same  court  of  our  said  lord  the  kiagt 
before  the  king  himself,  [or  if  in  C.  P.  say  "of  the  Bench  aforesaid (/),"]  i! 
Westminster  aforesaid,  will  more  fully  appear.  And  the  said  plainiifiT  furtlkCf 
saith,  that  the  said  judgment  being  in  full  force,  and  the  said  debt  and  damages 
[or  if  in  assumpsit ^  *^  damages,"]   remaining  unpaid  and  unsatisfied,  the  said 

plaintinr,  on,  6i*c,(g)  in  the year  of  the  reign  of  our  said  lord  the  king, for 

the  obtaining  of  satisfaction  thereof,  sued  and  prosecuted  out  of  the  said  coort 
of  our  said  lord  the  king,  before  the  king  himself«  [or  if  in  C.  P.  *^  of  the  Bench 
aforesaid,"]  at  Westminster  aforesaid,  a  certain  writ  of  our  suid  lord   the  kiof, 

called  a  fieri  facias,  directed  to  the  sheriff  of ,  by  uhich  said  writ  our  said 

lord  the  king  commanded  the  said  sberifr(/ir),  that  of  the  goods  anJ  chattels  Crf 
the  said  £.  F.  in  his  the  said  sheriff's  baihwick,  he  should  cause  to  be  leri- 
ed  the  debt  and  damages  lor  if  in  assumpsily  "  damages,"]  aforesaid,  and  (hat 
he  should  have  that  money  before  our  said  lord  the  king  [or  if  in  C  P.  "jus- 
tices of  the  Bench,"]  at  Westminster  aforesaid,  on ,  to  render   to  the  said 

plaintiff  for  his  debt  and  damages  [or  if  in  assumpsit,  "damages,"J  aforesaid; 
and  that  the  said  f^hcriff  should  have  there  then  that  writ.  Which  said  nrit  af- 
terwards, and  before  the  delivery  thereof  to  the  said  sheriff,  as  hereinafter  men- 
tioned, to  wit,  on  the  said,  d^^c.  at,  &c.  {venue)  aforesaid,  was  duly  indorsed, 
with  a  direction  for  the  said  sheriff  to  levy  <£ — ,  besides  shcrifPs  poundage,  offi- 
cers' fees,  and  all  other  incidental  expenses(t)  ;  and  which  said  writ  so  iadors* 
ed,  aOerwards,  and  before  the  said  return  thereof,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venue) ,  was  delivered  to  the  said  defendant,  who  iben  and 
from  thence,  until,  and  at  and  after  the  return  of  the  said  writ(A;;,  was  shetiff 

[  *749  ]  of  the  said  county  of ,  to  be  e:[ecuted(/)  in  due  *form  of  law.*     By  virtue 

of  which  said  writ,  the  said  defendant  so  being  sheriff  of  the  said  county  of 

The  levy.  as  aforesaid,  afterwards,  and  before  the  said  return  of  the  said  writ,  to  vit, 

on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  and  within  bij 
bailiwick,  as  such  sheritf  as  aforesaid,  seized  and  took  in  execution  divcri 
goods  and  chattels  of  the  said  E.  F.(m)  of  great  value,  to  wit,  of  the  value  of 
the  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  aforesaid. 

False  re-      and  then  and  there  levied  the  same  thereout.     Yet  the  said  defendant  so  being 

such  sheriff  of  the  said  county  of as  aforesaid,  not  regarding  his  doty  as 

such  sheriff,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  the  i^aid  plaintiff  in  that  behalf,  and  to  deprive  him  of 
the  said  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  83 
aforesaid,  and  of  the  means  of  obtaining  the  same,  had  not  the  said  moniw 
so  levied  as  aforesaid,  or  any  part  thereof,  before  our  said  lord  the  king,  [or  if 
in  C,  P.  "  before  the  justices  of  the  Bench,"]  at  Westminster  aforesaid,  at 

{f)  There  is  no  occasion  to  refer  to  the  record  writ, 

of  Uie  iudcment  by  tiprout  patet  per  recordum,  8  {k)  This  would  be  no  varhtnce,  though  defend- 

B.  &  C.  2.-4  D.  &  K.  624,  S.  C.  ant'e  Bhrievalty  expired  before  the  return  of  tbe 

(fl-)  The  teste  of  the  writ.  writ,  8  D.  &  R.  485. 

(h)  Examine  the  statement  with  the  writ  of  ^.  (/)  Sec  the  oflbci  and  proof. of  this  <TenMat,2 

fa.    For  the  different  descriptions  of  writs,  seo  Bing.  479.— 10  MoorcSlO,  S.  C. 

Tidd's  Prac.  Formss  Index,  tit.  Fieri  Facias.  (w)  If  Uie  Ji.  fa.  were  airainst  two,  and  Jl  b« 

(»)  What  a  variance,  2  Bine.  255.-9  Moore,  alleged  that  the  goods  of  bot"h  were  taken,  ii  i^iT 

425,  S.  C. — 5  Esp.  Rep.  133. — Ry.  &  Moo.  C.N.  suffice  to  prove  that  the  goods  of  one  were  lakes. 

P.  Ml.    Examine  with  the  indorsement  on  the  4M.  &6,  349. 


turn. 
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the  return  of  the  said  writ,  according  to  the  exigency  thereof,  and  of  the  said  »^or  falw 
indorsement  so  made  thereon  ua  aforesaid,  but  therein  wholly  failed  and  made 
default,  nor  hath  he  paid  the  said  sum  of  £ — ,  or  any  part  thereof  to  the  said 
plaintiff;  and  at  the  returu  of  the  said  writ,  to  wit,  on,  &c.  (the  relurn  day) 
aforesaid,  the  said  defendant  falsely  and  deceitfully  returned  to  the  said  court 
of  our  said  lord  the  king,  upon  the  said  writ,that»  the  said  E.  F.  had  not  any 
goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to  be  levied  the  debt 
and  damages  [or  if  in  asmmpsil^  **  damages,"]  aforesaid,  or  any  part  thereof, 
as  by  the  said  writ  and  the  return  thereof  remaining  of  record  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  Westminster 
aforesaid,  more  fully  appears(o).  By  means  of  which  said  premises  the  said 
plaintiff  hath  been  and  is  greatly  injured  and  deprived  of  the  means  of  obtain- 
ing the  said  monies  so  indorsed  on  the  said  writ,  and  directed  to  bo  levied  as 
aforesaid,  and  which  are  still  wholly  unpaid  as  aforesaid,  and  is  liliely  to  lose 
the  same,  to  wit,  at,  &c.  (venue)  aforesaid. 

*[  TAe  same  as  the  first  county  ante^  74S,  to  the  asteinsk,  observing  (he  notes^  and  [  *7o0  ] 
then  proceed  as  follows  ;] — And  although  there  were  then,  and  aAerwnrds,  and  count  for 
before  the  return  of  the  said  last-mentioned  writ,  divers  goods  and  chattels  of^^^^^^/^^* 
the  said  E.  F.  within  the  bailiwick  of  the  said  defendant,  as  such  sheriff  as  tura  of  nu/- 
aforesaid,  whereof  the  said  defendant  could  and  might,  and^  ought  to  have  **  *^*vP). 
levied  the  monies  so  indorsed  on  the  said  last- mentioned  writ,  and  directed  to 
be  levied  as  last  aforesaid,  to  wit,  at,  &.c.  {venue)  aforesaid,  whereof  the 
said  defendant  so  being  sheriff  as  aforesaid,  during  all  the  time  aforesaid,  there 

had  notice.     Tet  the  said  defendant  so  being  sheriff  of  the  said  county  of 

as  aforesaid,  not  regarding  the  duty  of  his  office  as  such  sheriff,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the 
said  plaintiff  in  this  behalf,  and  to  deprive  him  of  the  monies  so  indorsed  on 
the  said  last-mentioned  writ,  and  directed  to  be  levied  as  last  aforesaid,  and 
of  the  means  of  obtaining  the  same,  did  not  nor  would,  at  any  time  before  the 
return  of  the  said  last-mentioned  writ,  levy  the  money  last  aforesaid,  or  any 
part  thereof,  but  wholly  neglected  and  refused  so  to  do,  and  therein  failed  and 
made  default,  and  at  the  return  of  the  said  last-mentioned  writ,  to  wit,  on,  &c. 
aforesaid,  falsely  and  deceitfully  returned  to  the  said  court  of  our  said  lord  the 
king,  that  the  said  £.  F.  had  not  any  goods  or  chattels  in  his  bailiwick,  where- 
of he  could  cause  to  be  levied  the  debt  and  damages  [or  if  in  assumpsit^  *'  da- 
mages,"] last  aforesaid,  or  any  part  thereof,  as  by  the  said  last-mentioned  writ, 
and  the  return  thereof  remaining,  d^^c. — [Pi^oceed  as  in  the  first  count  to  the 
tnd.  if  the  sheriff  seized  and  improperly  sold  the  goods^  a  count  should  be 
added,  as  in  9  East,  298.] 

KOT 

••^•#e**-  TAKIVa  ▲ 

llEPLBTIlf 
B09D. 

[Commencement  as  ante,   696.]— For  that  whereas  the  said    plaintiff,  here- j^]Jj  "^ 
tofore,  to  wit,  on,  &c.  in  a  certain  close  *nnd  premises  situate  in  the  county  of  pl«^n  ^n<)i 

according  to 

(n)  ExamiiM  with  the  return.  (p)  Sec  the  us-e  ofthiii  count,  antA,  740,  note.        L  ^^*    J 

(o)  As  to  thii  reference,  see  Fortosc.  379. 
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ROTTAKiRo  ^  x^^\^  aod  distrainecl  divers  gooda  and  chattels,  [or  \9LTge  quantities  of  p6* 

*^*BowD.       taloes,  {according  to  ike  fact)  then  planted  and  growing]  in  the  said  close  and 
2**  Mg^***'  premises,  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful  money  of  Great  Bri- 

2S(i).  tain,  as  a  distress  for  certain  arrears  of  rent,  to  wit,  for  the  sum  of of  like 

lawful  money,  then  due  and  owing  from  one  E.  F.  to  the  said   plaintiff  for  the 

rent  of  the  said  premises,  with  the  appurtenances,  by  virtue  of  a  certain  demise 

Thor«plc-    thereof  theretofore  made,  rendering  rent  for  the  same. — And  the  said  plaintiff 

^'"'  then  and  there  detained  the  said  goods  and  chattels,  [or  potatoes,]  so  takea 

and  distrained  for  the  cause  aforesaid,  according  to  the  laws  and  customs  of 

this  realm,  until  the  said  defendant,  then  being  sheriff  of  the  said  county  of , 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  within  his  bailiwick,  as 
such  sheriff,  (that  is  to  say)  at,  &c.  (venue)  on  the  complaint  of  the  said  £.  F. 
made  to  the  said  defendant,  so  then  being  such  sheriff  as  aforesaid,  against  the 
said  plaintiff  in  that  behalf,  and  under  color  of  his  office  of  such  sheriff  as  afosre- 
said,  caused  the  said  goods  and  chattels  [or  potatoes]  to  be  replevied  and  de- 
livered to  the  said  £.  F.  and  then  and  there  made  deliverance  of  the  said  dis- 
Tilt  plaini  tress  to  the  said  £.  F. — And  the  said  plaintiff  in  fact  further  saith,  that  at  the 
then  next  county  court  (r)  of  the  said  sheriff,  to  wit,  at  the  county  court  of  the 

said  sheriff,  holden  at,  &c.  in  and  for  the  said  county  of on,  6lc.  before 

the  then  suitors  of  the  said'  court,  to  wit,  —  and (*),  the  said  E.  F.  did 

appear,  and  then  and  there  in  the  same  court,  without  the  writ  of  our  said  lord 

the  king,  levied  his  plaint  against  the  said  plaintiff  for  the  taking  and  unjusiiy 

[  *752  1  detaining  of  the  said  goods  and  chattels,  [or  potatoes]  and  afterwards,  to  *wit, 

on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff 

did  duly  appear  in  and  before  the  said  court,  to  answer  the  said  £.  F.  in  the 

plea  of  his  said  plaint ;  and  such  proceedings  were  thereupon  had  in  the  said 

Judgment     plea(<)»  that  afterwards,  to  wit,  at  the  next  county  court  of  the  said  defendant, 

bSTintlfiiii     *^  ^^^^  sheriff  as  aforesaid,  bolden  at,  6lc,  aforesaid,  in  and  for  the  said  county 

replevin,       of on,  d&c.  aforesaid,  before  the  said  then  suitors  of  the  said  court,  the 

said  E.  F.  did  not  duly  prosecute  his  suit,  and  it  was  then  and  there  duly  con- 
sidered, in  and  by  the  said  last-mentioned  court(«),  that  the  said  E.  F.  sbouM 
take  nothing  by  his  said  plaint,  but  that  he  and  his  said  pledges  to  prosecute 
should  be  in  mercy,  &c.  and  that  the  said  plaintiff  should  have  a  return  of  the 
Reference  to  said  goods  and  chaUels  [or  potatoes]  ;  as  by  the  remembrance  and  proceedings 
D  f  nd    t'a  ^^^^^^^  ^^'^^  remaining  in  the  said  court,  more  fully  and  at  large  appears. — And 

neglect  to 

vin  bonS*^"        (?)  «co  the  forms,  Mod.  Ent.«l6.-.2  Hen.  Bia.  ai7.    If  the  sheriff  lias  lost  the  bond,  he  maj,  it 

S6,547.— Lil.  Ent.  37.    As  to  what  replevin  bond  seems,  be  sued  for  tlio  negligence,  and  if  there  be 

ought  to  be  taken,  see  Harr.  Landlord  &  Ten.  reason  to  apprehend  a  bond  was  taken,  it  maj  ba 

736.    An  action  is  sustainable  against  the  sheriff,  prudent  to  insort  a  <x>uiit  to  meet  such  negligeaee, 

either  for  not  taking  a  replevin  bond,  (Cro.  Car.  5  B.  &  C.284. 

446. — QirW.  Jones,  378..— 1  Saun.  195  b.«— 2   T.        (f)  If  the  plaint  in  replevin  were  remored  i«to 

R  617 ;)  or  for  taking  insufficient  pledgc>5, 1  Saund.  K.  B.  or  C.  P.  by  re.  fa.  lo.  and  ihere  was  a  doe- 

195  b.-— 2  Hen.   Bla.  36,  647.^^  T.  R.  433. — 2  laration  and  avowry  and  judgment  in  the  court 

Sel.  Prac.  2  edit.  175,  6,  7.    The  action  must  be  above,  observe  the  form,  ante.  459  to  4&.     It  a 

brought  in  the  name  of  the  avowant,  or  in  case  not  necessary,  where  pledges  nave  been  taken,  to 

there   be    no     avowant,   of   the    person    making  state  any  proceedings  against  them, 
conusance  in  the  replevin  suit,  1   B.  &  P.  378.         («)  A  misdescription  of  tlic  sintort*  undtr  a  ri- 

Thc  forms,  ante,  456  to  463,  and  tbe  notes  thereto,  deKcet  is  not  a  fatal  variance,  3  U.  &  R  2S6.~S 

will  assist  in  framing  declarations  of  this  nature.  B.  &  C.2,  S.  C. 

What  not  a  variance,  see  3  M.  &  S.  169.    The        (t)  As  to  this  ialiler  procesaum,  see  1  Sauud. 

courts  will  not  grant  an  attachment  against  the  92,  note' 2. — Ciirth.  53. 

sheriff  for  neglecting  to  take  a  replevin  bon«l,  as         (u)  If  the  proceedings  were  removed  into  K.  B. 

the  parly  injured  might  have  his  action,  2  T.  R.  or  C.  P.  see  Uic  form,  auto,  456,  &c. 
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although  it  was  the  duty  of  the  said  defendant,  as  such  sheriff  as  aforesaid,  be-  ^^JJ^^p^iviw 
fore  his  making  deliverance  of  the  said  distress  to  the  Faid  E.  F.  as  aforesaid,  bovd. 
in  pursuance  of  the  Statute  in  such  case  made  and  provided,  to  take  from  the 
said  £•  F.  and  two  (to)  responsible  persons  as  sureties,  a  bond  in  double  the 
value  of  the  said  goods  and  chattels  [or  potatoes]  so  distrained  as  aforesaid, 
conditioned  for  the  prosecuting  the  suit  of  replevin  of  the  said  £.  F.  for  the 
taking  of  the  said  goods  and  chatteb  [or  potatoes]  with  effect,  and  without  de- 
lay, and  for  duly  returning  the  goods  and  chattels  [or  potatoes]  so  distrained,  in 
case  a  return  should  be  awarded ;  nevertheless  the  said  defendant,  so  being 
such  sheriff  as  aforesaid,  not  regarding  his  duty  in  that  behalf,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff,  and  to  de- 
prive him  of  the  benefit  of  his  said  distress,  and  of  the  means  of  obtaining  sa- 
tisfaction for  the  said  arrears  of  rent  so  due  and  owing  as  aforesaid,  did  not 
nor  would,  before  his  making  deliverance  of  the  said  distress  to  the  said  £•  F. 
as  aforesaid,  take  from  the  said  £.  F.  and  two  responsible  persons  as  sureties 
as  aforesaid,  such  a  bond  as  aforesaid,  conditioned  as  aforesaid,  but  wrongfully 
and  injuriously  wholly  omitted  and  neglected  so  to  do,  *  to  *wit,  at,  6lc.  (oe-  [  *753  ] 
nue)  aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  he  hath  not  as  yet  ob- 
tained a  return  of.  the  said  goods  and  chattels  [or  potatoes]  so  distrained  as 
aforesaid,  or  any  or  either  of  them,  or  any  part  thereof,  and  the  said  arrears  of 
rent  have  not,  nor  hath  any  part  thereof  as  yet  been  paid  to  the  said  plaintiff, 
nor  hath  the  said  £.  F.  hitherto  answered  to  the  said  plaintiff  for  the  value  of 
the  said  goods  and  chattels  so  distrained  as  aforesaid,  or  any  or  either  of  them, 
or  any  part  thereof,  and  by  reason  of  the  premises  the  said  plaintiff  hath  been 
and  is  wholly  deprived  of  the  said  goods  and  chattels  [or  potatoes]  so  dis- 
trained as  aforesaid,  and  of  the  benefit  of  the  said  distress,  and  of  the  means 
of  satisfying  the  said  arrears  of  rent,  and  his  costs  and  charges  by  him  expend- 
ed in  and  about  the  endeavoring  to  obtain  satisfaction  thereof,  and  a  return 
of  the  siaid  goods  and  chattels  [or  potatoes,]  to  wit,  at,  &c.  (venue)  aforesaid. 
And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  afuresaid,  at.  Second 
4&C.  (venue)  aforesaid,  the  said  plaintiff  took  and  distrained  certain  other  goods  ^^^* 
and  chattels  of  great  value,  to  wit,  of  the  value  of  £ —  for  a  certain  sum  of 
money,  to  wit,  the  sum  of  jf  —  then  due  and  owing  to  the  said  plaintiff  for  rent, 
and  the  said  lust-mentioned  goods  and  chattels  being  so  distrained  as  afore- 
said, the  said  defendant  then  being  sheriff  of  — ,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  at  the  prayer  of  the  said 
E.  F.  replevied  and  made  deliverance  of  the  said  last-mentioned  goods  and 
rhattels  to  the  said  £.  F.  And  afterwards,  to  wit,  at  the  county  court  of  the 
said  defendant,  as  such  sheriff  as  aforesaid,  duly  holden  at,  &c.  aforesaid,  on, 
&c.  aforesaid,  before  certain  then  suitors  of  the  same  court,  the  said  E.  F.  did 
not  duly  appear  at  the  same  court,  and  then  and  there  prosecute  with  efiect  his 
suit  by  hini  before  then  commenced  in  the  same  county  court  against  the  said 
plaintiff  for  the  taking  of  the  said  goods  and  chattels  as  last  uforesaid  ;  and  it  was 
thereupon  then  and  there  duly  considered  in  and  by  the  same  court,  that  the  said 

{w)  A  bond  with  one  surety  teems  sufficient  to  enable  the  sherifT  to  sue  thereoP|  2  Marsh*  362.— > 7 
Taunt.  28, 927.— 1  Moore,  68,  S.  C. 
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HATTAKiMo  plaintiff  should  have  a  return  of  tho  said  last-men! ionod  eooda  and  chattels  ;  as 

A  RKPLEVI5     r  .... 

BOND.  by  the  remembrance  and  proceedings  thereofstill  remaining  in  the  said  court  more 
fully  appears.  And  the  said  plaintiff  further  aaith,  that  the  said  defendant  so  be- 
ing sheriff  of  the  county  of at  the  time  of  the  causing  the  said  last-no^Dtioncd 

goods  and  chattels  to  be  replevied  and  delivered  to  the  said  £.  F.  as  aforesaid, 
[  *764  ]  not  regarding  his  duty  as  such  sjheriff,  nor  the  Statute  in  that  *ease  made  and 
provided,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure,  pre- 
judice, and  aggrieve  the  said  plaintiff  in  that  behalf,  and  to  deprive  him  of  the 
benefit  of  the  said  last-mentioned  distress,  did  not  nor  would,  before  the  reple- 
vying and  delivery  of  the  said  last- mentioned  goods  and  chattels  so  distraioed 
as  last  aforesaid,  to  the  said  E.  F.  take,  in  the  name  of  the  said  defendant, 
so  being  sheriff  as  aforesaid,  of  the  said  £.  F.  and  two  responsible  persons,  a 
bond  in  double  the  value  of  the  said  last-mentioned  goods  and  chattels  so  dis- 
trained as  last  aforesaid,  such  value  being  ascertained  by  the  oath  of  one  or 
more  credible  witness  or  witnesses  not  interested  in  the  said  last-mentioned  goods 
and  chattels,  or  distress,  and  conditioned  for  the  prosecuting  the  suit  of  reple- 
vin of  the  said  E.  F.  with  effect  and  without  delay,  and  for  duly  returning  the 
said  last-mentioned  goods  and  chattels,  in  case  a  return  thereof  should  be 
awarded  before  the  deliverance  of  the  said  last-mentioned  distress  was  so  caus- 
ed to  be  made  to  the  said  E.  F.  as  last  aforesaid,  as  the  said  defendant,  accord- 
ing to  the  form  of  the  Statute  ought  to  have  done ;  but  the  said  defendant,  so 

being  sheriff  of  the  county  of aforesaid,  then  and  there  wholly  oeg/ecled 

80  to  do,  nor  hath  the  said  last-mentioned  arrear  of  rent,  or  any  part  tbereoft 
been  paid  or  satisfied  to  the  said  plaintiff,  nor  hath  the  said  £;  F.  hitherto  an- 
swered to  the  said  plaintiff  for  tho  value  of  the  said  last -mentioned  goods  and 
chattels  so  distrained  as  last  aforesaid,  or  any  or  either  of  them,  or  any  pail 
thereof.     By  means,  6Lc.^'[Conclude  aa  in  ike  first  count'} 

iifo  iHsur-  ^ 

riCIBlIT 

For  taking  [^Proceed  as  in  the  fornh  ante^  750,  to  the  asterisk^  752,  mid  then  asfiMew* :] 
^rasln^  —-And  on  tho  contrary  thereof,  the  said  defendant  wrongfully  and  unjostiy,  bs- 
nplevin(x).  fore  the  replevying  and  delivery  of  the  said  [cattle,]  goods,  and  chattels 


aforesaid,  to  wit,  on,  &c.  at,  &;c.  (venue)  aforesaid,  did  take,  in  the  name  of  the 
said  defendant,  as  such  sheriff  as  aforesaid,  of  the  said  £.  F.  and  two  odier 
persons,  to  wit,  G.  H.  and  I.  K.(y)  a  certain  bond,  >condittoned(r)  for  the  pro- 
secuting the  said  suit  of  the  said  E.  F.  with  effect,  and  for  duly  returning  the  said 
[cattle,]  goods,  and  chattels,  so  distrained  as  aforesaid,  in  case  a  return  thereof 
should  be  adjudged,  as  a  bond  taken  in  pursuance  of  the  said  Statute ;  never- 

(x)  See  other  formi,  1  Mall.  215. — Mod.  Ent.  necessary.    As  to  the  damagei,  see  I  ChiL  C«L 

tlb.'^Ul  Ent.  37.-4  T.  R.  433.~Giib.  Rep.  24.    Stat.  675.  note.    8  Ring.  56 5  R.  &  C.  290.^ 

— S  Ring.  50 ;  see  the  note,  ante,  750,  n.  5,  and  2  T.  R.  4».    2  Heo.  Rla.  547.    The  aureti«3  in  (he 

Hen.  Rla.  36, 547.    If  the  sureties  were  apparent-  bond  may  be  witnesses  to  prove  whether  tJwv 

ly  responsible  at  the  time  they  were  talceni  the  were  su&cieot  or  not,  1  Saund.  195.    6  Taoai 

sheriflr  is  not  liable,  5  Taunt.  225.— 1  Marsh.  27.  225. 

-^  Moore,  27.    What  is  evidence  of  insufficiency,  {y)  It  is  not  necessary  to  prove  the  exectttioD  bv 

see  S  Surk.  168.    As  to  this  action,  Cro.  Car.  ll,  the  sureties,  Ry.  &  Moo.  C.  N.  P.  264;  aod  see  9 

46.— Sir  W.  Jones,  S78.—2  T.  R.  617.— 1  Saund.  Stark.  C.  N.  P.  168.    Roecoe  on  End.  41& 

196. — ^2  Sel.  Prac.  175,6,  7.    Some  forms  state  the  (z)  Examine  with  the  bond  and  condidoo,  sod 

ssstring  of  «  writ  reiomo  KabtHdOf  but  this  is  un-  let  this  corrr-ipond. 
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tbeless  ihe  said  plaintiflf  in  fact  saith,  that  the  said  6.  U.  and  I.  K.  bo  taken  as  ^^"^  tak- 
suretiea  as  aforesaid,  at  the  time  of  their  becoming  pledges  and  sureties  m  ncismr 
thot  behulf  as  afore.^aid,  were  nf't  good»  able,  sufficient,  or  responsible  sureties 
for  prosecuting  the  said  suit  with  effect,  or  for  duly  returning  the  said  [cattle,] 
goods,  and  chattels  so  distrained  as  aforesaid,  in  case  a  return  thereof  should 
be  adjudged  ;  but  the  said  6.  H.  and  I.  E.  at  the  time  of  their  becoming  such 
sureties  as  aforesaid,  were,  and  each  of  them  was,  and  ever  since  hath  been, 
and  still  are,  wholly  insufficient  for  that  purpose,  nor  have  the  said  [cattle,] 
goods,  and  chattels,  or  any  or  either  of  them,  or  any  part  thejeof,  as  yet  been 
returned,  to  the  said  plaintiff,  nor  have  the  said  arrears  of  rent,  or  any  part  there- 
of, been  as  yet  paid  or  satisfied  to  the  said  plaintiff,  nor  hath  the  said  judgment 
been  yet  in  any  way  satisfied,  nor  hath  the  said  E.  F.  hitherto  answered  to  the 
said  plaintiff  for  the  value  of  the  said  [cattle,]  goods,  and  chattels  so  distrained 
as  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof.  By  means  of  which 
said  premises  the  said  plaintiff  hath  been  and  is  wholly  deprived  of  the  said 
[cattle,]  good^,  and  chattels,  and  of  the  benefit  of  the  said  distress,  and  of  the 
means  of  satisfying  the  said  arrears  of  rent,  and  the  said  costs  and  charges  by 
him  in  and  about  his  suit  in  that  behalf  expended,  and  in  and  about  the  en- 
deavoring to  obtain  a  return  of  the  said  [cattle,]  goods,  and  chattels,  to  wit,  at, 
6lc,  {venue)  aforesaid. — [JSt  count  may  be  added  for  not  taking  eureliea  gener* 

«%] 

*[Ji8  in  ihe  count  for  an  escape^  ante^  737,  to  ihe  end  of  ihe  eiatemeni  of  ihe  L    7^^  J 
arrestj  and  then  proceed  asfollove  :] — And  the  said  plaintiff  in  fact  further  saith,  sheriflT  for 
that  the  said  E.  F.  being  so  arrested  and  in  the  custody  of  the  said  defendant,  fn^g^aff' 
so  beins  such  sheriff  as  aforesaid,  under  and  by  virtue  of  the  said  writ,  for  the  bond,  on  4 

^  .  .  "^  Anne,  c.  IS. 

cause  aforesaid,  the  said  defendant,  as  such  sheriff,  afterwards,  and  before  the  a.  SO(a). 
return  of  the  said  writ,  [or  **  precept,"]  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  (venue)  aforesaid,  took  bail  for  the  appearance  of  the  said  E.  F.  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  the  return  of 
the  said  wiit  [or  **  precept,"]  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  and  on  that  occasion  the  said  defendant,  so  being  such 
sheriff  as   aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  last   afore- 
said, at,  6lc.  {venut)  aforesaid,  took  of  the  said  E.  F.  and  two  other  person?,  as 
his  sureties  or  bail,  according  to  the  form  of  the  said  Statute,  a  certain  writing 
obligatory,  commonly  called  a  bail  bond,  in  the  penal  sum  £ —  lawful  money  of 
Great  Britain,  conditioned  for  the  appearance  of  the  said  E.  F.  at  the  time  and 
place  aforesaid,  to  answer  to  the  said  plaintiff  in  the  plea  and  bill  aforesaid  ; 
and  the  said  plaintiff  in  fact  further  saith,  &c.  [state  the  non-appearance  of  the 
party  arrested^  and  ihe  consequent  forfeifure  of  the  6at7-6ond^6),  as  ante^  449, 
and  then  proceed  as  follows ;] — And  although  the  said  plaintiff,  [by  G.  H.  hia 

(a)  Though  an  action    cannot    be  supported  1£2.—- 8  Saund.  61  a ;  and  if  there  be  any  doabt 

against  the  sherifl'  fur  noi  taking  a  bail  bond,  or  whether  the  sherifT  has  taken  a  bail  bond,  it  is  ad- 

for  taking  in&u/Ticient  sureties  by  the  plaintiii'  in  visablo  to  demand  an  assignment,  and  to  add  this 

the  suit,  (see  Tidd's    Prae.  9lh   ed.  Z2S,  and  S  count  to  those  for  an  escape,  and  not  taJdnn  the 

Saund.  61  /,)  yet  if  a  bond  be  taken,  the  sheriff  defendant,  as  ante,  737, 74u ;  see  5  Taunt.  826. 
is.  bv  the  4  Anne,  c.  16.  s.  30,  bound,  on  the  request        (6)  This  statement  does  not  appear  to  be  abso- 

ot  too  plaintiff  or  his  attorney,  to  assign    such  lutely  necessary,  as  the  bond  may  oe  assigned  be« 

bond  as  therein  mentioned,  and  if  he  refuse  to  do  fore  it  is  forfeited,  Tidd's  Prac.  9th  od.  208 ;  and 

so,  be  it  liable  to  an  action  on  the  case,  7  T.  R.  see  the  words  of  the  statute  4  Anne,  c.  16.  s.  20. 
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roK  MOT  lawful  attorney  in  that  behalf,!  did(c)  afterwards,  and  whilst  the  said  dofendanl 
BAIL  BonD.  was  such  sherin  as  aforesaid,  to  wit,  on,  6lc*  {day  ofrequtit  to  tungn^or  abomi 
il)  at,  &c.  {vewu)  aforesaid,  request  the  said  defendant  to  assign  the  said  wril- 
[  *7b7  1  ing  obligatory  to  the  said  plaintifT,  the  plaintiff  *in  the  said  action,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided  ;  and  although  the  nid 
plaintiff  was  then  and  there  ready  and  willing,  and  then  and  there  offered  to  psj 
to  the  said  defendant  the  costs  payable  to  the  said  defendant  in  that  behalf,  ac- 
cording to  tho  form  of  the  said  last-mentioned  Statute ;  yet  the  said  defendant, 
so  being  such  sheriff  as  aforesaid,  not  regarding  the  duty  of  his  said  office  as 
such  sheriff,  nor  the  Statute  in  such  case  made  and  provided,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf, 
and  to  hinder  and  prevent  him  from  bringing  any  action  or  actions  on  the  said 
writing  obligatory,  and  to  deprive  him  of  the  means  of  recovering  the  damages 
[if  in  dtht^  say  '*  debt  and  damages,"]  aforesaid,  did  not  nor  would,  at  the  said 
time  when  he  was  so  requested  as  aforesaid,  assign  the  said  writing  obligatoiy 
to  the  said  plaintiff; (i),  but  on  the  contrary  thereof  then  and  there  wholly  neg« 
lected  and  refused,  and  hath  i>om  thence  hitherto  wholly  neglected  and  refused 
so  to  do,  and  by  means  of  the  premises  last  aforesaid,  the  said  plaintiff  hath 
been  and  is  hindered  and  prevented  from  bringing  any  action  or  actions  on  the 
said  writing  obligatory,  and  hath  been  and  is  deprived  of  the  means  of  recover- 
ing the  said  daiiiages  [or,  if  in  debt  say  ^*  debt  and  damage;','']  and  is  likely  to 
lose  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. — [If  it  be  doublftU  whtiher  a 
bail  bond  loas  iaken^  add  a  count  for  an  escape^  as  ante,  737 ;  see  7  T.  R.  109.} 


rOB   SOT 
OBETllTQ 

Against  a  *        For  tliut  whereas  the  said  plaintiff,  before  the  committing  of  the  grievances 
had'beeD^  ^  by  the  said  defendant,  as  hereinafter  mentioned,  to  wit,  in  —  Term,  in  te 

rSltcir*^    y^^^  **^  *^®  ^^^S^  ^^  ^^^  ^^^^  ^^®  "®^^  ^^°6»  ^^  ^^®  court  of  our  said  lord 

UcumTor  the  king,  before  the  king  himself,  [or  if  in  C,  P,  "before  his  majesty^s  jus- 
to  produce  tices,'']  at  Westminster,  impleaded  one  £.  F.  in  a  certain  plea  of  [trespass  on 
mentioned  ^^®  *case]  to  the  damage  of  tho  said  plaintiff  of  £ — ,  and  such  proceedings 
ia  ihc  sub-  \yQxe  thereupon  had  in  the  said  court  of  our  said  lord  the  king,  before  the  kii^ 
whorebv  the  himself,  in  that  plea,  that  afterwards,  to  wit,  at  the  sittings  at  Nisi  Prius,  holden 
nonsuited"  in  [the  Great  Hall  of  Pleas,  commonly  called  Westminster  Hall,  at  Westmin- 
*  .  1  B^^^]  0^9  ^^*  before  the  Right  Honorable  Charles  Lord  Tenterden,  then  and 
still  being  chief  justice  of  our  said  lord  the  king,  a  certain  issue  before  thea 
joined  in  the  said  plea,  between  the  said  plaintiff  and  the  said  £.  F.  in  due  man- 
ner came  on  to  be  tried  by  a  jury  of  the  country,  then  and  there  chosen,  tried, 
and  sworn  for  that  purpose,  to  wit,  at,  d&c.  (rcnue).  And  whereas  before  ibe 
tfial  of  the  said  issue,  and  also  before  the  committing  of  the  grievances  bv  thn 

(e)  See  the  words  of  tho  staluto  4  Anne,  c.  16.  for  the  penalty  of  1(W.,  and  also  for  the  ibrther  re- 

s.  )ji,  compcnce  given  by  that  siatttte,  if  it  has  been  pf«- 

{d)  Or  if  the  assignment  were  not  sufTicienl^  viousiy  assessed  by  the  court,  out  of  wfaidi  ifee 

state  "  by  indorsing  the  Fame,  &c."  as  in  4  Anne,  process  issued,  Dougt.  561.    No  actnui  Bes  uulasi 

c.  16.  s.  20.  (he  cause  has  been  called  and  jury  sworn,  Feaka, 

(c)  See  9  East,  473.    This  action  lies  at  com-  60.--13East,  15.— Vide  8  B.  &  A.  508. 

mon  law,  Doiisl.  6isi.    The  party  may  proceed  by  579,  222. 
Mtion  louBded  oo  the  statute  5  Eliz.  c.  9.  s.  1%. 
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said  defendant  hereinafter  next  mentioned,  to  wit,  on,  &c.  at,  SicJ venue)  the     'o*  "*** 
said  plaintiflf  prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  the    tuBpavA. 
king  himself,  his  said  majesty's  writ  of  subpoena,  directed  to  [G.  H.,  I.  K.,  and] 
the  said  defendant,  by  which  said  writ  our  said  lord  the  king  commanded  [the 
said  G.  H.,  I.  K.,  and]  the  said  derendant(/),  that  all  other  things  being  set 
aside,  and  leaving  every  excuse,  he  [or  they]  should  appear  in  his  proper  person 
[or  their  proper  persons  respectively,]  before  the  said  Charles  Lord  Tenterden, 
the  said  chief  justice  of  our  said  lord  the  king,  assigned  to  hold   pleas  in  his 
said  majesty's  court  at  Westminster  Hall,  in  the  county  of  Middlesex,  on  — — 
then  next,  that  is  to  say,  on  the day  of ,  by  nine  o'clock  of  the  fore- 
noon of  the  same  day ;  and  that  [the  siiid  G.  II.,  I.  E  ,  and]  the  said  defend- 
ant, [or  either  of  them,]  should  produce  and  show  forth,  at  the  time  and  place 
aforesaid,  a  [certain  warrant  grnnted  to  them,  or  one  of  them,  by  the  then,  &c« 
upon  a  certain  writ  of  nan  omittas  ieslatum  Ji.  fa,  issued  out  and  under  the  seal 
of  the  said  court  of  our  said  lord  the  king,  &c.  on  or  about  the  13th  day  of 
May  then  last,  between  — —  plaintiff,  and defendant,  and  the  paper-writ- 
ing or  instruction  which  accompanied  the  same  warrant,]  and  then  and  there  to 
testify  and  show  all  and  singular  those  things  which  they  knew  of  the  bill  of 
exchange  therein  mentioned,  warrant,  papers,  writings,  records,  and  ordinances, 
might  report  of  and  concerning  the  said  action  then  in  his  said  majesty's  court, 
between  the  said  A.  B.  plaintiff,  and  the  said  £.  F.  defendant,  of  a  plea  of  tres- 
pass on  the  case  on  the  plaintiff's  part,  and  at  the  said  day,  by  *a  jury,  &c.  to  r  4^759  1 
be  tried,  which  said  writ  the  said  plaintiff  afterwards,  and  before  the  committing 
the  grievances  by  the  said  defendant  as  hereinafter  mentioned,  to  wit,  on,  &c. 
caused  to  be  made  known  and  shown  to  the  said  defendant,  and  then  and  there 
caused  a  copy  to  be  lefl  with  the  said  defendant,  and  then  and  there  paid  to  the 
said  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of  one  shilling,  being  a 
reasonable  sum  of  money,  for  his  costs  and  charges  in  and  about  his  attendance 
as  a  witness,  according  to  the  tenor  of  the  said  writ  of  suhpcena.     And  although 
the  said  defendant,  in  part  obedience  of  the  said  writ  of  subpcena,  did  after- 
wards, to  wit,  on,  &c.  at,  &c.  {venue)  appear  as  a  witness  on  the  trial  of  the 
•aid  issue,  and  although  the  said  defendant  could  and  might,  in  obedience  to  the 
said  writ  of  subpoena,  have  produced  and  shown  forth  af  the  time  and   place 
aforesaid,  on  the  said  trial  of  the  said  issue,  the  said  warrant,  and  the  said  pa- 
pers, writings,  or  instructions,  so  mentioned  and  referred  to  in  the  said  writ  of 
atibpoena  as  aforesaid,  and  thereby  so  required  to  be  produced  and  shown  forth 
88  aforesaid  ;  and  although  the  production  and  showing  forth  of  the  said  warrant, 
and  papers,  writings,  or  instructions,  were  material  evidence  for  the  said  plain- 
tiff on  the  said  trial,  and  would  have  enabled  the  said  plaintiff  to  have  obtained 
a  verdict  on  the  said  issue  against  the  said  E.  F.,  to  wit,  nt,  &c.  {venue)  afore« 
said,  whereof  the  said  defendant  there  had  notice  ;  yet  the  said  defendant,  not 
regarding  his  duty  in  that  behalf,  but  contriving,  and   wrongfully  and  unjustly 
intending  to  injure  the  said  plaintiff,  and  to  deprive  him  of  the  benefit  of  the 
same  evidence  on  the  trial  of  the  said  issue,'  and  thereby  to  prevent  him  from 
obtaining  a  verdict  against  the  said  £.  F.  thereon,  and  to  put  him  to  greitt 

(/)  S«t  QUi  the  subpcMia  in  its  terms.  , 
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roB  noT  charges  and  expenses  of  his  monies,  did  not  nor  would,  at  the  lime  and  pkce 
■uBpaNA.  aforesaid,  on  the  said  trial  of  the  said  issue,  produce  and  show  forth  the  said 
warrant,  papers,  writings,  or  instructions,  so  mentioned  and  referred  to  in  the 
said  writ  of  subpoena  as  aforesaid,  although  the  said  defendant  was  then  and 
there  solemnly  called  upon  for  that  purpose,  and  had  no  lawful  or  reasonahle 
excuse  or  impediment  to  the  contrary,  but  then  and  there  wholly  neglected  and 
refused  so  to  do,  and  by  reason  thereof  the  said  plaintiff  was  then  and  there  forc- 
ed and  obliged  to  become,  and  was  then  and  there,  nonsuited  in  the  said  action. 

And  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit,  in  

[  *760  ]  Term,  in,  6lc.  it  was  adjudged  in  and  by  the  said  court  that  *lhe  said  £.  F. 
should  recover  against  the  said  plaintiff  £ — ,  for  his  costs  and  charges  by  him 
laid  out  in  and  about  hid  defence  in  that  behalf,  as  by  the  record  and  proceed- 
ings thereof  more  fully  appears  ;  by  means  of  which  said  several  premises  be 
the  said  plaintiff  was  not  only  forced  and  obliged  to  pay,  and  did  necessarily 
pay,  the  said  £.  F.  the  said  sum  of  £ — ,  so  recovered  against  him  as  aforesaid, 
but  was  also  greatly  hindered  and  delayed  in  the  recovery  of  h\s  damages  in  the 
plea  aforesaid  ;  and  was  forced  and  obliged  to  expend,  and  did  necessarily  ex- 
pend, divers  other  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  £ — ,  in  and  about  the  prosecuting  the  said  suit«  and 
was  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified, 
to  wit,  at,  &c.  {venue)  aforesaid. — ^^Another  count  tnay  he  added  more  gtneroL] 


iffrxivGivtf 

COPY* 
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Outhe54  [Commencement  as  ante^  596.] — For  that  whereas  the  said  plaintiff,  before 

uTforin-    <^°d  at  the  time  of  the  committing  of  the  grievances  by  the  said  defendant  [io 

fringing  the    this  and  the next  succeeding  counts]  hereafler  mentioned,  was  the  [au- 

atK)ok(£r).     thor  and(^)]  proprietor  of  the  copyright  of  and  in  a  certain  book,  first  published 
within  twenty-eight  years  last  past,  to  wit,  a  certain  book,  intituled,  &.c.  [set 
forth  the  title  accurately,] — And  the  said  plaintiff  so  being  the  [author  and]  pro- 
prietor of  the  said  book  as  aforesaid,  the  said  plaintiff,  before  the  time  of  the 
[  *761  ]  committing  of  the  grievances  hereinafler  ^uext  mentioned,  had  printed  and 

published  for  sale,  divers,  to  wit, copies  thereof,  to  wit,  at,  &c.  (oestw); 

yet  the  said  defendant  well  knowing  the  premises,  but  contriving,  and  vroog- 
fully  and  injuriously  intending(t)  to  injure  the  said  plaintiff,  and  to  deprive 
him  of  the  profits,  emoluments,  and  advantages,  which  he  might  and  otherwise 
would  have  derived  and  acquired  from  the  sale  of  the  said  book,  and  also  to 
deprive  him  of  the  benefit  of  his  said  copyright,  heretofore,  and  after  the 


^g)  See  1.  form  on  the  6  Anne,  c.  19.  in  prior  the  copyright  of  an  tmmoral  publication,  S  B.^  C 

•ditiont  of  this  work.      See    the    statules   8th  17S.— 2  C.  &  P.  163.    See  other  declaratioMi  T 

Anne,  c.  19.  >.  1  .—41  Geo.  3.  c.  107,  and  the  £4  Geo.  T.  R.  SSO.— S  Bla.  Com.  407.->2  Wood.  Vm.  Lee. 

3.  e.  156,  (which  extendi  the  copyright  to  twenty-  $91  to  396.— 8  Wentw.  Index,  xxzii.  Lil.  67.-^7  T. 


eight  years,  and  during  the  life  of  the  author,  and  R.  6S0. — 1  Campb.  94.-^2  Camp.  27.-^1 

r'vea  a  special  action  on  the  case  and  double  costs,)  358.-4  Burr.  £355.-19  MS.  Bir.  J.  Aabhoni^ 

Chit.  Col.  Stat.  181, 188,  and  notes.    As  to  the  Paper  Books,  321.    To  enable  an  assignee  tosaa, 

law  of  copyrights,  &c.  see  Godson  on  Patents.^S  the  assignment  must    have   been  n  writa^  4 

Chit.  Com.  Law,  840,  &c.— An  action  lies  at  com-  Campb.  8.    3  M.  &  S.  7.— S  B.  St  C.  861. 

mon  law,  7  T.  R.  627.-1  Campb.  97,  n.  a.    An  {k)  If  the  plaintiff  was  not  the  author,  ovk  the 

aetion  lies  to  recover  damages  far  printing  the  words  <*  author  and." 

new  corrections  and  editions  to  an  old  work,  1  (t)  This  allegation  is  immaterial,  see  1  CaaspbL 

East,  859.    An  action  do^  not  lie  for  infringing  98. 
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nrraxnuraa 

COPT- 

SIOHTS. 


tog  of  a  certain  act  of  parliament  made  and  passed  in  the  54th  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third,  intituled  ''  An  act  to  amend  the 
several  acts  for  the  encouragement  of  learning,  by  securing  the  copies  and 
copyright  of  printed  books  to  the  authors  of  such  books  or  their  assigns,"  to 
wit,  on,  ds^c.  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
exhibiting  this  bill  [ort/t'nC.P.  or  by  origincl^  '*  before  the  commencement 
of  this  suit,"]  to  wit,  at,  &c.  (ventu)  aforesaid,  wrongfully  and  injuriously,  and 
without  the  consent  of  the  plaintiff  or  of  any  other  proprietor  of  the  said  copy* 
right  of  and  in  the  said  book,  first  had  and  obtained  in  writing(A;)  printed  and 
reprinted^  to  wit,  — —  copies  of  the  said  book,  and  contrary  to  the  said  Statute 
in  that  case  made  and  provided ;  by  means  whereof  the  said  plaintiff  hath 
been  greatly  injured,  and  hath  been  hindered  and  prevented  from  selling  divers, 

to  wit, copies  of  his  said  book,  and  his  said  copyright  therein  hath  been 

and  is  greatly  injured  and  damnified,  to  wit,  at,  &c.  (venue)  aforesaid.*— And  Second 
whereas  also  the  said  plaintiff  so  being  the  [author  and]  proprietor  of  the  copy-  ezpoiin(to 
right  of  and  in  the  said  first-mentioned  book  as  aforesaid,  yet  the  said  defend-  'opier'^^ 
ant  well  knowing  the  premises,  but  contriving,  and  wrongfully  and  injuriously 
intending  to  injure  the  said  plaintiff,  and  to  deprive  the  said  plaintiff  of  the  pro- 
fits, emoluments,  and  advantages  which  he  might  and  otherwise  would  have  de- 
rived and  acquired  from  his  said  book,  and  also  to  deprive  him  of  the  benefit  of 
his  said  copyright  therein ;  heretofore,  and  after  the  passing  of  the  said  Statute, 
to  wit,  on  the  day  and  year  aforesaid,  and  on  the  said  other  days  and  times,  to 
wit,  at,  6lc.  (venue)  aforesaid,  wrongfully  and  injuriously,  and  without  the  con- 
sent of  the  said  plaintiff,  or  other  proprietor  of  the  copyright  of  and  in  the  said 
book,  first  had  and  obtained  in  writing,  sold  divers,  to  wit,  -— —  copies  of  the 
said  book,  which  said  last-mentioned  copies  had  before  that  time  been  wrong- 
fully and  injuriously,  and  without  the  consent  of  the  said  plaintiff  or  other  pro- 
prietor of  the  copyright  of  and  in  the  said  book,  first  had  and  obtained  in  writ* 
ingi  printed  and  reprinted,  and  which  the  said  defendant  at  the  times  aforesaid, 
well  knew,  and  contrary  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, and  thereby  the  said  plaintiff  hath  been  greatly  injured  and  damnified  ; 
and  thereby  the  said  plaintiff  hath  been  hindered  and  prevented  from  selling  di- 

verSf  to  wit, copies  of  his  said  book,  and  his  copyright  therein  hath  been 

greatly  injured  and  damnified,  to  wit,  at,  &c.  (venue)  aforesaid. 

[•Add  other  counts^  as  the  case  may  suggest,  which  may  be  a  third  count  like  Oiher 
the  second,  omitting  the  word  soldt  and  sayings  '*  published ;"  a  fourth  count  ^^***^ 
Uks  the  second,  onUtling  the  word  sold,  and  sayings  **  exposed  to  sale  ;"  a  fifth 
count  like  the  second,  omitting  the  word  sold,  and  sayings  ^*  caused  to  be  sold  ;" 
a  sixth  eouni  like  the  second,  omitting  the  word  sold,  and  sayings  **  caused  to  be 
published  ;"  a  seventh  count  like  the  second,  omitting  the  word  sold,  and  sayings 
**  caused  to  be  exposed  to  sale  ;''  an  eighth  count  like  the  second,  omitting  the 
word  sold,  and  sayings  ^'had  in  his  possession  for  sale ;"  add  also  counts  sim» 
Uar  to  these^  omitting  the  averment  of  plaintiff^s  being  the  author,  and  only  stai' 
tug  ^m  to  he  the  proprietor.  But  the  case  may  not  require  aU  these  cowUs^  and 
the  Pleader  should  select  only  those  most  applicable.'] 

{k)  TIm  deelaratioDf  do  not  uauallj  negative  a  written  licensei  7  T.  R.  620. 


i 
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iiraRina-        Por  that  whereaB  the  said  plaintifis,  before  and  at  the  time  of  the  commtltiag 

X10BT8.'  the  grievances  hereinafter  mentioned,  were  the    proprietors  of  the  copyright 

s!"cfi£^for  ^^  ^^^  ^^  ^  certain  book,  being  a  musical  composition,  called  **  Tive  Henri  Qaa- 

infringiDg     (re  the  celebrated  National  French  Air,  with  an  Introduction  and  eight  Yaria- 

IJ14  copy* 

right  of  a  tions  for  the  Piano-forte,"  first  printed  and  published  within  fourteen  years  last 
oonpofiUon  ?^^U  to  wit,  at  Westminster,  in  the  county  of  Middlesex,  yet  the  defendant  well 
10*  .  knowing  the  premises,  but  contriving,  and  ^fraudulently  intending  to  injure  and 

aggrieve  the  said  plaintiffs  in  this  behalf,  heretofore,  and  after  the  passing  of  a 
certain  act  of  parliament  made  and  passed  in  the  64th  year  of  Uie  reign  of  his 
late  Majesty  King  George  the  Third,  intituled  ^*  An  Act,"  &c.  [here  set  foHk 
the  title  of  the  aci^  which  see,  ante^  761,]  to  wit,  on  the  26th  day  of  January,  A. 
D.  1822,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
exhibiting  the  bill  of  the  said  plain tiflTs  against  the  said  defendant,  to  wit,  at 
Westminster  aforesaid,  in  the  county  aforesaid,  knowingly,  wrongfully,  and  in- 
juriously, and  without  the  consent  of  the  said  plaintiffs,  so  being  the  proprietors 
of  such  copyright  as  aforesaid,  of  and  in  such  book,  first  had  and  obtained  in 
writing,  printed  and  caused  to  be  printed,  divers,  to  wit,  2000  coptea  of  the 
said  book  of  the  said  plaintiffs,  by  means  whereof  the  said  plaintifis  have  been 
and  are  greatly  injured,  aggrieved,  and  damnified,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid. 

Im th«cS?"      [Commencement  as  ante,  696.] — For  that  whereas  the  said  plaintiff,  after  flie 

py.>^8Ji\of  A  24th  day  of  June,  in  the  year  of  our  Lord  1777,  mentioned  in  a  certain  act  of 

parliament  made  and  passed  in  the  17th  year  of  the  reign  of  our  lord  the  late 

King  George  the  Fourth,  to  wit,  on,  &c.  and  before  was,  and  from  thence  hi* 

therto  hnth  been,  and  still  is,  the  proprietor  of  certain  prints^  which  had  been  ; 

heretofore  etched  in  Great  Britain,  that  is  to  say,  of  a  certain  print,  intituled 1  |! 

and  of  a  certain  other  print,  intituled ,  and  of  a  certain  other  print,  intitol*         r 

ed •     And  the  said  plaintiff,  during  all  the  time  aforesaid  had,  and  was  law-         'i 

fully  entitled  to,  and  still  hath,  and  is  lawfully  entitled  to  the  sole  right  and 
liberty  of  printing  and  reprinting  the  said  prints,  to  wit,  at,  &  c.  (venue)  afore- 
said ;  yet  the  said  defendant,  well  knowing  the  premises,  but  disregarding  the 
Statute  in  such  case  made  and  provided,  and  contriving,  and  wrongfully  and  no- 
justly  intending  to  injure  the  said  plaintiff,  so  being  the  proprietor  of  the  saki 
[  *764  ]  prints  as  aforesaid,  after  the  said  24th  *day  of  June,  A.  D.  1777,  aforesaid, 
and  whilst  the  said  plaintiff  was  such  proprietor  of  *  the  said  prints  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C  P.  or  by  ortgis- 
n/,  $ay^  **  the  day  of  the  commencement  of  this  suit,"]  to  wit,  at,  &c.  (eennc} 
aforesaid,  did  publish,  and  cause  and  procure  to  be  published,  divers,  to  wit, 
copies  of  each  of  the  said  prints,  whereof  the  said  plaintiff  so  was  the 

(/)  This  was  the  form  adopted  in  2  B.  &  C  861.  The  assignee  of  a  phot  may  stte  od  th«  last  stai- 

—4  u,  &  R.  698,  S.  C. ;  see  that  case.    See  also  ute,  which  gives  damages  and  doable  eosts.     As 

rB.  &  A.  S98.  to  the  declaration,  see  5  T.  R.  41.— Sm  1  Camnb. 

(m)  See  the  &talutes  8  Geo.  2.  c.  13.  s.  1.— 7  84.-8  Id.  25.     II  East,  S44.— 8«e  a  fona    toi 


I ' 


Om.  S.  c.  S8.— 17  Geo.  3.  c.  57.— 1  Chit.  Col.    pirating  a  book,  8  Campb.  111.— For   law,  aec         it 
Stat.  192,  and  notes,  observed  upon  in  5  T.  R.  41.    Godson  on  Patents.— 2  Chit.  Com.  Law,  %5t. — %         \ 


—7  T.  R.  625.    3  Wils.  60-— 4  Bing.  234.-2    B.  ft  A.  737. 
Bla.  Com.  407.— 2  Woodd,  Vin.  Lee.  382  to  396. 
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proprietor  as  aforesaid,  without  the  consent  of  the  said  plaintiff,  and  again:  t  hia    imprivo- 
will.     By  means  of  the  committing  of  which  said  last- mentioned  grievances,     siob».' 
the  said  plaintiff  hath  heen  and  is  greatly  injured  in  his  said  property  in  the  said 
prints,  and  hath  lost  and  been  deprived  of  divers  great  gains  and  profits  which  he 
would  otherwise  have  derived  and  acquired  by  the  printing  and  selling  of  the 
said  prints,  to  wit,  at,  &c.  {venue)  aforesaid. 

And  whereas  also  whilst  the  said  plaintiff  was  the  proprietor  of  the  said  prints  B^oAd 
as  aforesaid ;  the  said  defendant  well  knowing  the  premises,  but  contriving,  and 
wrongfully  and  injuriously  intending  to  injure  the  said  plaintiff,  so  being  the  pro- 
prietor of  the  said  prints. — [5ame  as  the  above  count  from  the  asterisk  to  the  end, 
but  stating  otdy  that  the  defendant  **  exposed  to  sale,  ds^c."] 


iirrRiiraiM 

FATKWn. 

^Commencement  as  ante,  696.] — For  that  whereas  the  said  A.  B.  {the  patentee)  For  th»  in- 
before  and  at  the  time  of  the  making  of  the  letters  patent,  and  of  the  commit-  of  a  pattm, 
ting  of  the  grievances  by  the  said  defendant  as  hereinaf\er  mentioned,  was  the  |^<j|^^£^ 

true  and  first  inventor  of  a  certain [describing  the  invention  concisely  as  (")- 

in  the  patent^']  to  wit,  at,  &c.  {venue)  and  thereupon  our  said  lord  the  king, 

heretofore,  to  wit,  on,  <&c.  at,  &c.  {venue)  aforesaid,  by  his  letters  patent  *bear-  r  ^755  1 

ing  date  at  Westminster,  the  day  and  year  aforesaid,  under  the  great  seal  of 

England,  [c^r,  **  the  United  Kingdom  of  Great  Britain  and  Ireland,"  according 

to  thefacif]  (and  which  said  letters  patent  the  said  plaintiffs  now  bring  here  into 

court  (0),)  reciting  thit,  &c.  [Here  set  forth  the  recital,  the  grant  of  the  patent, 

and  the  condition  as  to  enrolling  a  specification,  and  those  clauses  which  prohibit 

others  from  exercising  it ;  if  the  recital  be  long  it  should  be  omitted.] — As  by 

the  said  letters  patent,  reference  being  thereunto  bad,  will,  amongst  other  things, 

more  fully  and  at  large  appear.     [Here  set  forth  the  performance  of  the  condi' 

tions  in  the  patent,  which  may  be  thus,  mutatis  mutandis :] — And  the  said  plain-  ^'"j^JJ^ 


tiffs  further  ^ay,  that  the  said  A.  B.  {the  patentee)  did  afterwards,  to  wit,  on,  &c.  cifieation 

at,  &c.  {venue)  aforesaid,  in  pursuance  of  the  said   proviso,  and  of  the  said  ''''' 

letters  patent,  by  an  instrument  in  writing  under  his  hand  and  seal,  particularly 

describe  and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the 

same  was  to  be  and  might  be  performed,  and  did  afterwards,  and  within  one 

calendar  month  next  and  immediately  af\er  the  date  of  the  said  letters  patent, 

to  wit,  on,  6lc.  cause  the  said   instrument  in  writing  to  be  enrolled  in  his 

said   Majesty's  High  Court  of  Chancery,  at  Westminster,  in  the  county  of 

Middlesex  ;  as  by  the  record  of  the  said  instrument  in  writing*  now  remaining 

of  record  in  the  suid  High  Court  of  Chancery,  more  fully  appears(9). — And  AuigmnMit 

the  said  plaintiffs  fuither  say,  that  the  said  A.  B.  (f/ic  j?a/en/««)  afterwards,  Jj^J^^^  jj 

his  intertit 

(n)  These  partiea  may  join  where  the  palentee  2  Chit.  Com.  Law,  192  to  212.    What  assignment  ^  ^*  '^* 

htu  not  assigned  alt  his  interest,  2  Wils.  4S3. — 2  renders  the  patent  void,  see  6  B.  Si  C.  ISS. 

Saund.  115, 1 16  a.— Ante,  vol.  L  16, 76.— As  to  the  (o)  As  to  the  profert,  sec  1 T.  R.  149.— 1  Saund. 

law  relating  to  patents,  see  21  Jac.  1.  c.  S*— 1  9  b.  note  I. 

Chit.  Col.  Stat.  197.— Bal.  Ni.  Pri.  7th  edit.  75.  {p)  What  is  a  sufficient  specification,  see  11 

Com.  Dig.  Patent.— ST.  R.  95.— 1  T.  R.  602.  East,  101.-2  Chit.  Com.  Law,  198  to  206,  and 

2  Hen.  Bla.  46S.— 8  Went.  4S1,  and  Id.  Index,  cases  there  collected,  10  B.  &  C.  22. 

zxzii.-^Oodsoo  on  Patents.— -Paviei  on  Patents.  {q)  Qu^re  this  allegationi  see  8  Went.  430. 
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tvniHoiifo  HQJ  before  the  committing  of  the  several  grievances  hereioaAer  montiooed, 
to  wit,  on,  &c.  St,  &c.  (veitfM)  nforeeaid,  by  a  certain  indentare,  then  and 
there  made  between  the  said  A.  B.  of  the  one  part,  and  the  said  C.  D.  of  the 
other  part,  which  said  indenture,  sealed  with  the  seals  of  the  said  A.  B.  and 
C.  D.  reapectivelj,  they  the  said  pUuntiifs  now  bring  here  into  court,  tfae 
date  whereof  is  the  day  and  year  last  aforesaid,  for  the  considerations  therein 
mentioned,  did,  amongst  other  things,  assign,  transfer,  and  set  over  ante  the 
said  C.  D.  one  moiety  of,  &c. — [^StaU  the  words  of  the  assignment.]  As  by 
the  said  indenture,  reference  being  thereunto  had,  will,  amongst  other  things, 

[  *766  ]  more  fully  and  at  ^largo  appear.  And  the  said  plaintiffs  further  eay^  that  the 
said  A.  B.  {ike  patentee)  did  always,  from  the  time  of  the  making  of  the 
said  letters  patent  as  aforesaid,  until  the  making  of  the  said  indenture,  by  him- 
self, his  deputies,  servants,  and  agents  in  that  behalf,  malce,  use,  exercise, 
and  vend  his  said  invention,  to  wit,  at,  &c.  (venue)  aforesaid,  [and  that  they 
the  said  plaintiffs  have  always,  from  the  time  of  making  the  said  indentars 
hitherto,  by  themselves,  their  deputies,  servants,  agents,  made,  used,  exercised, 
and  vended  the  said  invention,  to  their  great  advantage  and  profit,  to  wit,  at, 
&c.  (venue)  aforesaid (r).]  Yet  the  said  defendant,  well  knowing  the  pre- 
mises, but  contriving,  and  wrongfully  and  injuriously  intending  to  injure  ih» 
said  plaintiffs,  and  to  deprive  them  of  the  profits,  benefits,  and  advantages, 
which  they  might,  and  otherwise  would  have  derived  and  acquired  from  the 
making,  using,  exercising,  and  vending  of  the  said  invention,  afler  the  making 
of  the  said  letters  patent,  and  of  the  said  indenture,  and  within  the  said  term  of 
years  in  the  said  letters  patent  mentioned,  to  wit,  on,  &c.  and  on  dWers  other 
days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  bf 
originate  or  in  C.  P.  say,  **  the  day  of  the  commencement  of  this  suit,'*]  and 
within  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land, to  wit,  at,  &c.  (venue)  aforesaid,  unlawfully  and  unjustly,  without  the 
leave  or  license,  and  against  the  will  of  the  said  plaintiffs,  or  either  of  them, 

made  and  sold  divers,  to  wit, ,  in  imitation  of  the  said  invention  of  the  said 

A.  B.  (the  patentee)  as  aforesaid,  [in  breach  of  the  said  letters  patent,  and 
against  the  privilege  so  granted  to  the  said  A.  B.  (the  patentee)  and  his  assigns 
as  aforesaid,  whereby  the  said  plaintiffs  have  been  and  are  greatly  injured  and 
deprived  of  a  great  part  of  the  profits  and  advantages  which  they  might  and 
otherwise  would  have  derived  and  acquired  from  the  said  invention,  to  wit,  at, 
dec.  (venue)  aforesaid  (9).] 

^"^"^f  And  the  said  plaintiffs  further  say,  that  the  said  [A.  B.  so  being  such  inren- 

making  imi-  tor,  and  the  said  letters  patent  having  been  so  made  as  aforesaid,  and  the  said 
the  invMi-  instrument  in  writing  having  been  so  made  and  enrolled  as  aforesaid,  and  the 
^^*^'  said  indenture  having  been  so  made  as  aforesaid,  and  the  said  invention  hav- 

ing been  so  made,  used,  exercised,  and  vended  by  the  said  plaintifis  as  afor»> 
said,  the  saic!(/)]  defendant  well  knowing  the  premises,  but  further  contriving 

(r)   Thii  allegation    between  the  brackets  is  of,  4re.  afortfoid. 
■ometiinea  omitt«l.  {t)  Tne  aecood  and  airiiaequaBt  oouots  gumn^ 

(«)  Sometimes,  instead  of  the  arerment  within  ly  commence  as  above,  with  this  sunBaaiy  of  ike 

the  brackeis,  the  form  runs  thus :  ^*and  Hurelfff  aileeation  in  the  first  coimt,as  between  the  bfack- 

Mndtrtd  and  preoenUd  tiu  •aid  A.B.  in  tht  ots,  but  that  statement  may  be  onittmL 
sole  iiee,  eseretsc^  and  et^oymeni  thtreof,  to  wUt 
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and  iDtending  as  aforesaid,  aAcr  (he  making  of  the  said  letters  patent  and  of  tvi^'An^ 

the  said  indenture,  and  within  the  said  terra  of  years  in  the  said  letters  patent 

mentioiied,  to  wit,  on  (he  day  and  year  last  aforesaid,  and  on  divers  other  days  and 

tinaes  between  (hat  day  and  the  day  of  exhibiting  (his  bill,  in  England  aforesaid, 

to  wit,  at,  &c.  {venue)  aforesaid,  unlawfully  and  unjustly,  and  without  the  leave 

or  license,  and   against  the  will  of  (he  said  plaintiiFs,  made  divers,  to  wit,       ■■■ 

*  on  the  said  improved  plan,  and  in  imitation  of  the  said  invention  of  the  said 

A.  B.  in  breach  of  the  said  letters  patent,  and  against  the  privilege  so  granted 

to  the  said  A.  B.  and  his  assigns  as  aforesaid.     Whereby  the  said  plaintiffs 

have  been  and  are  greatly  injured,  and  have  lost  and  been  deprived  of  divers 

great  gains  and  profits  which  (hey  might,  and  otherwise  would  have  derived  and 

acquired  from  the  said  invention,  to  wit,  at,  &c.  {venue)  aforesaid. 

The  other  counts  vary  from  the  second  only  in  the  insertion  of  the  following  Other 
words^  instead  oj  the  words  in  italics :      Third  county    **  u^ed  and  put  in  *^^"'*"^'''* 
practice." — Fourth  count,  **  did  counterfeit  the  said  invention,  and  did  use  and 
put  in  practice." — Fifth  count,  **  did  imitate  the  said  invention,  and  did  use  and 
put  in  practice." — Sixth  count,  ^*  did  imitate  in  part  the  snid  invention,  and  did 
use  and  put  in  practice."— *  Some  of  these  counts  tnay  6c-  omitted  or  others  in-  [  *767  ] 
serted,  according  to  the  fads  of  each  particular  case, 

••  PROPESTT 

in 

[Commencement  as  ante,  696.] — For  that  whereas  thn  said  plaintiff,  before  Foraninju- 
and  at  the  time  of  the  committing  of  the  grievance  hereinafter  next  mentioned,  Slr^s  reverb 
was  (he  owner  and  proprie(or  of  divers  goods  and  chattels,  to  wit,  dtc.  [here  eionanr  »»- 
specify  them  according  to  the  exact  description,  or  as  in  troverJi  of  great  value,  goods  in 
to  wit,  of  the  value  of  £ —  and  which  said  goods  and  chattels  had  been  and  of^^mut 
were,  before  then,  let  to  hire  to  one  £.  F.  for  a  certain  lime  then  to  come  and  ^^^' 
unexpired,  and  the  same  were  then  in  the  possession  of  the  said  £.  F.  under 
and  by  virtue  of  the  said  letting,  to  wit,  at,  &c.  {venue).     Yet  the  said  defend- 
ant, well  knowing  the  premises,  but  contriving  and  wrongfully  and  unjustly  in- 
tending to  injure,  prejudice  and  aggrieve  the  said  plaintiff  in  his  reversionary 
interest  and  property  in  the  said  goods  and  chattels,  and  to  deprive  him  of  the 

(tt^  la  a  declaration  settled  by  a  very  eminent  to  maintain  trospass  or  trover,  unless  the  right  of 

PTeaaer,  the  second  count  was  similar  to  the  above  possession  be  in  a  third  person,  at  the  time  of  the 

aafaras  the  asterisk,  except  that  it  omitted  the  injury  complained  of;  SSaund.47,  n.    But  if  the 

words  in  that  count  within  tne  brackets.    At  the  right  of  possession  bo  in  such  third  persons,  the 

«8tenak  waa  inserted  as  follows :  "  toitJi  eeriain  eeneral  owner,  whos^  reversionary  wterest  has 

impraoetnenU  on  the  construction  thereof  reg^fee-  been  prejudiced,  cannot  support  trespass  or  trover, 

Mm^,  which  toere  then  and  there  inienaed  totnu-  but  must  declare  specially ;  4  T.  R.  4S9.--7  Id.  9. 

tate  and  regembte,  and  did  imUaU  and  resemble  — Ry.  &  M.  C.  N^.  P.  99.    However,  in  the  cas* 

the  toAd  trnprovementB  so  invented  by  the  said  of  trees  cut  down  and  taken  awav  bv  a  stranger, 

u4.  B,  <u  qforetaid,  whertt^^  ^."    Conclusion  pending  a  lease,  as  the  interest  of  t(ie  lessee  re* 

as  in  the  above  second  count.    The  third  count  mains  no  longer  than  whilst  the  trees  are  growing 

stated,  that  the  defendant  **  did  counterfeit  and  upon  the  premises,  tho  landlord  may  support  tres- 

retemott"    Tho  fourth  count,  "  with  part  qf\  4^."  pass  or  trover,  7  T.  R.  18.>*Vin.  Ab.  Trespass,  8. 

The  fifth  count,  '*did  imitate  in  part^  and  did  pi.  10.— 4  Leon.  162.--1  Saund.  S22,  noted.— 4 

make  a  certain  addiUon  to  ike  eaid  invention^  B.  &  C.  466.^Ante,  vol.  i.  S06. — Qwtre  if  th« 

whereby  to  pretend  hwuelfthe  inventor  or  deni*  statement  "that  defendant  absolutely  sold,"  shews 

ccr  thereqf,  and  did  then  and  there  put  in  prae^  a  aofficient  cause  of  action,  inasmuch  as  the  yaio 

Hce  the  eaut  imitaiion,  in  partt  with  eueh  addi^  could  only  pass  the  tenant's  interest  in  the  goods, 

tione  Of  t^foreeaidi  whereby ^  ^.*'  and  not  aflect  the  reversionary  interest,  3  B.  &  A. 

(to)  The  general  property  in  gooda  draws  to  it  471,  473,  and  post,  777,  n. 
n  poasetsion  in  lawHsufficiant  to  onable  the  owner 
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vmorvmTT  benefit  and  advantage  thereof,  whilflt  the  aaid  plaintiflT  so  was  the  owaer  and 
RKTuitfoii.  proprietor  of  the  said  goods  and  chattelsy  and  whilst  the  same  were  so  let  to 
and  in  the  possession  of  the  said  £•  F.  as  aforesaid,  to  wit,  on,  6lc.  at,  6lc 
(venue)  aforesaid,  wrongfully  and  unjustly  broke,  damaged,  and  spoiled  the 
said  goods  and  chattels,  [of\  **  seized  and  look  the  said  goods  and  chattels  of 
the  said  plaintiff,  from  and  out  of  the  possession  of  the  said  E.  F.  and  converted 
and  absolutely  sold  and  disposed  thereof  to  his  own  use,"  according  to  Ihe 
[  *768  ]  *fact,]  And  thereby  the  said  plaintiff  hath  been  and  is  greatly  injured,  preju- 
diced,  and  aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said 
goods  and  chattels,  to  wit,  at,  d&c.  aforesaid.— [.^^id  a  count  as  tii  trover^  oad 
conclude  as  ante^  596.J 


in.  FOR  TORTS  TO  REAL  PROPERTY  CORPOREAL. 

TO  Rovnt  See  the  forms  of  declarations  for  different  nuisances  to  houses  in  possessiemt 
tiJimwZ  8  ff'en/10.  Index,  62.-3  Ld.  Ritym.  259.— Ltl.  Ent.  81, 82.— JIfaU.  EnL  143, 
146.— 2  Rich.  C.  P.  UO.—Morg.  330,  333.  The  following  forms  are  thoee 
most  frequently  called  into  use.  See  a  form  of  declaration  for  erecting  a  smiik^s 
shop,  1  Lutw,  69 ;  for  undermining  a  Aouse,  2  Hen,  Bla.  267. — 2  SawuL  397; 
for  obstructing  an  entrance  to  a  house,  4  T.  R.  794.  ^s  to  the  law^  see  Com. 
Dig.  Action  on  ihe  Case  for  a  JSuisance. — 3  Bla.  Com.  208  to  309,  and  ike 
notes  there,  by  Chitty.  In  a  late  case,  an  action  on  ihe  case  vtas  irroiigM  hy  a 
reversionf'r  of  a  house  in  Cheapside,  London,  against  the  owner  of  an  adjoktsng 
house,  for  ptdling  it  doton,  without  shoring  up  the  plaintiff  ^s  house,  in  eout' 
qnence  whereof  it  was  impaired,  and  in  part  fell  down  :  it  was  held,  first,  tiiat 
%ipon  this  declaration  the  plaintiff  could  not  recover,  on  ihe  ground,  of  the  defe^ 
danVs  not  having  given  notice  that  he  was  about  to  puU  down  his  house,  that 
not  being  alleged  as  a  cause  of  the  injury ;  secondly,  that  as  the  plaintiff  had  moi 
alleged  or  proved  any  right  to  have  his  hotae  supported  by  the  defendanCs,  he 
was  bound  to  protect  himself  by  shoring,  and  could  not  complain  thai  ihe  de- 
fendani  had  neglected  to  do  it,  9.  B.  ^  C.  735.  In  declarations  of  this  nature, 
ihe  immediate  cause  of  ihe  injury  must  be  stated ;  and  under  an  averment  of  the 
remote  cause,  and  an  allegation  that,  by  means  of  the  premises,  the  nojious  mat' 
ier  annoyed  the  plaintiff  ^s  house,  it  is  not  competent  to  give  evidence  of  the  ta- 
termediate  causes.  Thus  a  declaration  stated  that  the  defendant  wrongJuBfi 
placed  and  continued  a  heap  of  earth,  whereby  the  refuse  tsaler  was  prevented 
from  fUnoing  away  down  a  ditch  at  ihe  back  of  his  house.  The  eviilencewst, 
IhcU  the  heap  was  not  onginally  jdaced  so  as  to  obstruct  the  water,  but  that  in 
process  of  time  earth  from  the  heap  was  trodden  down,  and  fell  into  the  ditch,  \ 
and  obstructed  it,  and  this  variance  was  held  fatal,  6  Taunt.  534.  But  im  ease 
for  negligently  pulling  down  a  wall  adjoining  a  waU  of  the  plaintiff  ^s  ceQar, 
uhereby  ihe  roof  of  the  latter  fell  in,  and  a  quantity  of  wine  was  desiroyedL,  and 
it  appearing  that  the  proximate  cause  of  ihe  damage  was  the  placing  a  qusmtibi 
of  bricks  (in  taking  down  ihe  wall)  on  ihe  roof  of  the  cellar,  it  was  held  no  ea- 
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rianct^  1  Dow.  <$>  Ry>  C,  JV*.  P.  35. 

497,  and  of^^r  ca»e»,  as  to  desoribing  injuries  to  water 'courses^  post^  788 


Stark.  162,  5.  C. ;  and  we  1  P.  *  B.    ™  "*'^*** 


POSSEMIOir. 


[Commencem«n{  as  ante^  596.     TAe  ventitf  is  local,  ante,  vol.  t.  298.]-*For  ^J^ 
that  whereas  the  said  plaintiff,  before  *and  at  the  time  of  the  committing  of  die  andant  win- 
grievance  hereinafter  next  mentioned,  was  and  from  thence  hitherto  hath  been,  r^ZjQg  1 
and  still  is,  lawfully  possessed{y)  of  a  certain  messuage  or  dwelling-house,  with 

the  appurtenances,  situate  and  being  in  the  parish  of in  the  countj  of 

(2),  in  which  said  messuage  or  dwelling-house,  during  all  the  time  afore- 
said, there  were,  and  still  of  right  ought  to  be(a),  divers,  to  wit,  ——  [an- 
cient(6)]  windows,  through  which  the  light  and  air,  during  all  the  time  aforesaid. 


{x)  Formorly  it  was  held,  that  a  party  could 
Mot  maintain  an  action  for  a  nuisance  to  an  an- 
cient light,  unless  he  had  gained  a  ri^ht  to  the  win- 
dow by  prescription,  1  L^on.  168. — Cro.  £1.  118. 
But  the  modem  doctrine  is,  that  upon  proof  of  an 
adverse  enjoyment  of  light  for  twenty  years  or  up- 
wards, unexplained,  a  jury  may  be  directed  to  pre- 
sume a  right  by  grant  or  otherwise,  2  Saund.  176 
a.—- 1  Esp.  Rep.  148 ;  but  if  the  window  was  open- 
ed during  the  seisin  of  a  mere  tenant  for  life,  or  a 
tenancy  for  yeirrs,  and  the  owner  in  fee  did  not  ac- 
quiesce in,  or  know  of  the  use  of  the  light,  he 
would  not  be  bound,  11  East,  S72. — SCampb.  444. 
4  Id.  616.    And  where    the  adjoining    land  was 

{^lebe  land,  in  the  possession  of  a  rector,  tenant  for 
ife,  it  was  hold  that  there  could  be  no  presumption 
of  a  grant,  so  as  to  preclude  a  purchaser  thereof 
under  6o  Geo.  3.  c.  147,  from  building  and  obstruct- 
ing an  ancient  light,  4  B.  &  A.  579.  But  where 
the  window  has  been  proved  to  have  been  in  ex- 
istence upwards  of  twenty  yoars,  and  its  origin 
cannot  be  traced,  the  purchaser  from  the  owner  in 
fee  cannot  disturb  it,  tnou^h  no  evidence  that  the 
Latter  acquiesced  in  the  wmdow  can  be  adduced,  3 
B.  &  C.  686.-4  D.  &  R.  234,  S.  C.  If  the  own- 
er of  land  build  a  house  in  part,  and  afterwards 
sell  the  house  to  one  person^  and  the  rest  of  ihe 
land  to  another,  the  vendee  of  the  house  may  main- 
tain an  action  against  the  vendee  of  the  land  fur 
obstructing  his  light,  though  the  house  was  not  an 
ancient  one,  because  the  law  will  not  suffer  the 
vendor,  or  any  person  claiming  under  him,  to  dero- 

Sbte  from  his  own  grant,  and  consequently  less 
an  twenty  years*  use  of  the  light  suffices,  1  Lev. 
122.— 1  Vcnlr.  287.— 1  Price,  27.— R.  &  M.  24. 
1  M.  &  M.  400.-2  Saund.  114,  n.  4.  Where  A. 
the  owner  of  two  adjoining  houses,  granted  a  lease 
of  one  of  them  to  B.  and  afterwards  leased  the 
other  to  C .  there  then  existing  in  it  cortain  win- 
dows, and  B^  afterwards  accepted  a  now  lease  of 
his  house  from  A.  it  was  held  that  B.  could  not 
alter  his  tenement  so  as  to  obstruct  windows  ex- 
isting in  C.'s  house  at  the  time  of  O.'s  lease  from 
A.  though  the  windows  were  not  twenty  years  old 
at  the  time  of  the  alteration,  1  M.  & M.  396.  But 
if  an  aneient  window  has  been  compUtel]^  blocked 
up  above  twenty  years,  it  loses  its  privilege,  3 
Campb.  614.  And  even  the  presumption  of  right 
fh>m  twenty  years'  undisturbed  enjoyment,  is  ex* 
eluded  by  the  custom  of  London,  which  entitles 
every  citizen  to  buiid  upon  an  ancient  foundation 
as  high  as  he  pleases,  Com.  Rep.  273.<«2  Swanst. 
839.  But  the  circumstance  of  a  window  being 
built  contrary  to  the  Building  Act,  affords  no  de- 
fence to  an  action  for  obstructmg  it,  1  Marsh.  140. 
And  if  andent  windows  be  raised  and  enlarged, 
the  owner  of  the  adjoining  land  cannot  legally  ob- 
struct the  passage  of  light  and  air  to  any  part  of 


the  space  occupied  by  the  ancient  window,  3 
Cauipb.  80.  Total  deprivation  of  light  is  not  ne* 
ceasar^  to  sustain  this  action,  and  if  die  party  can- 
not enioy  ihe  light  in  so  free  and  ample  a  manner  as 
ho  diff  before,  he  may  sustain  the  action,  but  there 
should  be  some  sensible  diminution  of  light  or  air, 
4  Esp.  Rep.  69.-2  C.  &  P.  465.— Chilton  v.  Sir 
T.  Plumcr,  in  the  King's  Bench,  A.  D.  1822.— The 
building  a  wall  which  merely  obstructs  the  pros- 
pect, is  not  actionable,  9  Rep.  63.  b.— 1  Mod.  66. 
Nor  is  the  opening  a  window  and  destroying  the 
privacy  of  the  adjoining  property,  but  such  new 
window  may  be  immediately  obstructed,  to  prevent 
a  right  to  its  being  acquired  by  twenty  years'  use, 
3  Campb.  82. 

The  person  in  actual  possession,  whether  law- 
fully or  not,  may  support  this  action  against  a 
wrong-doer,  1  East,  244. — 1  Show.  7,  n.  a.— Cro. 
Car.  326. — A  landlord  may  also  sue  for  an  injury 
during  the  tenancy.  Com.  Dig.  Action  on  Case  for 
Nuisance,  B. ;  but  the  form  of  tho  declaration  will 
in  such  case  be  different,  see  the  forms,  post,  777, 
and  8  Wont.  648.  A  reversioner  may  sue,  see  4 
Burr.  2141.  3C.  &  P.  817;  and  see  a  form  at 
the  suit  of  a  reversioner,  8  Wentw.  648. 

Tho  action  may  be  either  against  the  party  who 
made  or  continued  the  nuisance.  Com.  Dig.  Action 
for  Nuisance,  B.  I  B.  &  P.  40^  and  generally 
against  the  occupier  of  the  adjoining  premises, 
4T.  R.  318.-^  Hen.  Bla.  360;  or  an  agent,  6 
Moore.  47.— Ante^  vol .  i.  96.  Or  it  may  be  against 
the  lessor  for  a  nuisance  erected  by  him,  aiM  con- 
tinued by  his  tenant,  2  Salk.  460.—12  Mod.  636. 

(v)  Possesfion  in  fact  is  sufficient,  1  East,  244. 
4T.  R.  719.-1  Show.  7,  note  a;  and  the  term 
**  lawful"  is  unnecessary,  5  East,  276 ;  and  it  is  im- 
proper to  declare  on  a  seisin  in  fee,  or  otherwise  te 
state  the  plaintiff's  title,  2  Saund.  1 13  a,  n.  1.*^ 
Com.  Dig.  Plead.  C.  39,  and  ante,  vol.  i.  202, 414. 
If  a  title  be  stated,  and  it  appear  to  be  insufficient, 
the  declaration  will  be  demurrable,  2  Lord  Raym. 
1228. — Salk.  366 ;  and  if  notdemurred  to,  it  must 
be  proved  as  stated,  2  Saund.  206  p,  note  22,207  a, 
note  24. 

(«)  The  venne  is  local.  Com.  Dig.  "  Action," N. ; 
but  it  is  not  necessary  to  give  a  local  description  of 
the  nuisance,  2  East, 497 .—11  East,226.—1  Taunt. 
379 ;  and  if  there  be  any  doubt  as  to  it,  merely  say 
it  was  situate  ""  in  the  county  of—." 

(a)  Thb  is  a  sufficient  statement  of  the  right,  1 
Show.  7.— 2  Saund.  113  b. 

(6)  Lil.  Ent.  81,  note.  It  is  usual  to  insert,  the 
wordf "  ancient,"  but  it  is  unnecessary,  and  in  cases 
where  the  windows  are  not  so,  should  be  omitted. 
Com.  Dig.  Action  for  Nuisance,  E.  1.— 1  Show.  7. 
Lil.  Ent.  81, 2.-^2  Saund.  113  b,  114.  Twenty 
years'  uninterrupted  use  of  the  windows  is  sufq- 
cicnt,  sec  ante,  768  a,  note. 
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TO  BoufKi  ought  to  have  entered,  and  still  ought  to  enter  into  the  said  meMuage  or  dwelt- 
FossEMioB.  ing-house,  for  (he  convenient  and  wholesome  use,  occupation,  and  enjojmeot 
thereof.  Yet  the  said  defendant,  well  knowing  the  premises,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injure  the  said  plaintifi*,  and  to  deprive 
him  of  the  use,  benefit,  and  enjoyment  of  the  said  windows,  aod  to  annoy  aod 
incommode  him  in  the  use,  possession,  and  enjoyment  of  the  aaid  messuage  or 
dwelling-house,  with  the  appurtenances,  heretofore,  to  wit,  on,  derC.(€)  wrong- 
fully and  injuriously  *  [Aere  atate  the  means  of  obstruction  which  may  be  thus, 
mutatis  mutandis]  erected  and  raised,  and  caused  and  procured  to  be  erected 
and  raised,  a  certain  wall  and  buiiding((i),  near  to  the  said  windows,  and  wrong- 
fully and  injuriously  kept  and  continued  the  said  wall  and  building  so  there 
erected  and  made,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  afore- 
[  *770  ]  said,  hitherto(e).  By  means  of  which  said  premises,  the  said  '^messuage  or 
dwelling-house,  with  the  appurtenances,  during  all  the  time  aforesaid,  was,  and 
still  is,  greatly  darkened(/),  and  the  light  and  air  were  and  are  hindered  and 
prevented  from  coming  and  entering  into  and  through  the  said  windows  into  the 
said  messuage  or  dwelling-house  and  the  same  hath  thereby  been  rendered  and 
is  close,  uncomfortable,  unwholesome,  and  unfit  for  habitation,  and  the  said 
plaintiflf  hath  thereby  been,  and  still  is,  greatly  annoyed  and  incommoded  in  the 
use,  possession,  and  enjoyment  of  his  said  messuage  or  dwelling-house,  with 
the  appurtenances.  And  also,  by  means  of  the  premises,  the  said  plaintiff* bath 
been  forced  and  obliged,  for  the  obtaining  light  in  his  said  messuage  or  dwelU 
ing-house,  to  lay  out  aod  expend  a  large  sum  of  money,  to  wit,  the  sum  of  £ — 
in  and  about  the  making  of  a  sky-light  therein (g^),  to  wit,  at,  &c.  (ve«ue) 
aforesaid. 

Soeond  [Second  count  same  as  the  first  to  the  asterisk^  and  then  proceed  as  follows :] 

coDtinutnff    "^^  ^^P^  ^"^  Continued,  and  caused  to  be  kept  and  continued,  a  certain  wall 
the  nuisance  q^^  building,  before  then  wrongfully  erected  and  raised  near  to  the  said  win- 
dows, for  a  long  space  of  time,  to  wit,  hitherto."     By  means,  &c. — [Concluds 
as  in  the  first  count,] 

(c)  The  precise  day  is  not  material,  Cro.  £!iz.  the  writ  may  be  issued  before  the  cause  of  actios 

191.— 2  Saund.  24  a.  accrues, 4  iSast,  75.-7  T.  R.  4 ;  but  in  aU  cas«t 

{d)  It  is  not  necessary  to  allege  that  the  build-  it  is  improper  to  declare  for  damans  wiiieh  caa 

ing  was  on  a  neio  foundation ;  though  in  London  only  have  accrued  afier  the  ti.ne  m  declaring  t 

a  person  may  build  upon  an  ancient  foundation  Saund.  169  lo  171. 

aeainat  the  lights  of  another,  Yelv.  215,  216. — 1  (/)  Anv  diminution  is  actionable,  4  £sp.  Rep^ 

Roll.  558.-1  Burr.  243—3  Rep.  53  b.— 2  Swanst.  69.-2  Sofw.  N.  P.  4ih  edit.  1046. 

333.    Such  custom  to  obstruct  lights  must  bo  con-  {g)  Omit  this,  if  not  the  fact, 

fined  to  cases  where  all  the  four  walls  of  the  build-  (A)  Case  is  tho  proper  remedy,  thou^  trespan 

xng  belong  to  the  party,  and  will  not  justify  him  in  is  sometimes  maintainable,  see   ante,  vol.  i.  14$^ 

raising  an  obstruction  by  means  of  thres  walls  of  206. — 1  Stark.  22.— When  case  does  not  Ue,  t 

his,8o  as  to  darken  tho  lifjhts  in  a  fiurth  wall  be-  Stark.  534. — See  LiU  EnL  83.    In  adeclvatioB 

longing  to  hi)  neighbor,  3  C.  &  P.  615.    1  M.  &  for  the  continuing  of  a  nuisance,  it  is  not  necessa* 

M .  350.    If  the  m'^ie  in  which  tho  injury  were  ry  to  show  the  time  when  tho  nuisance  was  ere«l> 

committed  be  doubtful,  add  a  count  generally  for  ed,  Cro.  £liz.  191.~-Asto  thi^  count  in  freoera', 

obstructing  the  light,  without  statm^  the  means,  see  Lord  Ravra.  370 — 1  Salk.  10.— Carth.  45S. 

as  post,  770,  and  which  wiU  be  sufficient,  S  Leon.  If  the  action  la  not  brought  against  the  orignaL 

13.— Crn.  Jac.  606. — Willes,577. — 1  B.&  P.  180.  erector  of  the  nuisance, but  aguinst  bis  feoSee,le«* 

— Lord  Raym.  452.  see,  &c.  it  raav  be  necessary  to  allege  a  »prcial 

(e)  In  some  cases  this  adhuc  exUtit  would  bo  request  lo  the  defendant  to  remove  the  nuiMOCt, 

improper,  1   Show.  366.-3  Lev.  345 ;  and  in  a  Willes,  583.— Cro.  Jac.  555.-5  Co.    100,  1.* 

declaration  in  the  Common  Pleas,  it  seems  more  Jenk.  260.    A  notice  of  removal,  left  at  the  pro* 

eorrect  here  to  insert  a  particular  day,  but  in  K.  misea,  ia  evidence  against  a  aubeequeDt  occwfter 

B.  by  bill,  the  adhue  §xittU  n  always  proper,  as  to  render  him  liaWe,  Ry.  Sl  Moo.  C.  N.  P.  18& 
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Aad  whereas  also  the  said  plaintifi*,  long  before  and  at  the  time  of  the  com-  to  Hovisi 
mitting  of  the  grievances  bereinaAer  next  mentioned,  was,  and  from  thence  hi-  pomesbioit. 
therto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage  Third  count, 
and  premises,  with  the  appurtenances,  situate  and  being  in  the  ^county  afore«  S.^lnlnot'^ 
said,  in  which  said  last-mentioned  messuage  and  premises,  with  the  appurtenan-  *^^*^8of^L 
ces,  during  all  the  time  aforesaid,  there  were,  and  still  of  right  ought  to  be,  di-  >truction. 

vers,  to  wit, windows,  unto,  into,  and  through  which  the  light  and  air,  dur-  ^     ' '  *  J 

ing  all  the  time  aforesaid,  ought  to  have  entered,  and  still  of  right  ought  to  en- 
ter, into  the  said  last- mentioned  messuage  and  premises,  with  the  appurtenan*  - 
ces,  for  the  convenient  and  wholesome  use,  occupation,  and  enjoyment  thereof, 
and  of  which  said  premises  the  said  defendant  hath  always  had  notice,  to  wit, 
in  the  county  aforesaid.  Yet  the  said  defendant,  well  knowing  the  premises, 
but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  and  prejudice 
the  said  plaintiff,  and  to  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the 
said  windows,  and  to  annoy  and  incommode  him  in  the  use,  possession,  and  en- 
joyment of  the  said  last-mentioned  messuage  and  premises,  with  the  appurte- 
nances, heretofore,  to  wit,  on,  &c.  [any  day  about  the  imt]  and  on  divers  other 
days  and  times  aforesaid,  and  before  the  commencement  of  this  suit,  in  the 
county  aforesaid,  wrongfully  and  injuriously  greatly  darkened  the  said  windows, 
and  hindered  and  prevented  the  light  and  air  from  coming  and  entering  unto, 
into,  and  through  the  said  windows,  into  the  said  last-mentioned  messuage  and 
premises,  with  the  appurtenances,  and  the  same  have  thereby  been  rendered 
and  are  uncomfortable,  unwholesome,  and  unfit  for  habitation  ;  and  the  said 
plaintiff  hath  thereby  been,  and  still  is,  greatly  annoyed  and  incommoded  in 
the  use,  possession,  and  enjoyment  of  his  said  last-mentioned  messuage  and 
premises,  with  the  appurtenances,  to  wit,  at,  &c.  (venut)  aforesaid. 


\Commencemeni  as  ante^  b^Q.     Thevtnne  ia  local,] — For  that  whereas  the  For  not  rt- 
said  plaintiff,  before  and  at  the  time  of  the  committing  the  grievances  hereinaHer  pnv^  ad* 
mentioned,  was  and  from  thence  hitherto  hath  been,  and  stilt  is,  lawfully  pos-  pilaJUffT'i 
sessed(ik)  of  a  certain  dwelling-house,  with  the  appurtenances,  situate  and  being  I>oum(«}* 
in  the  county  of [or  at,  &c.]  and  in  which  said  dwelling-house,  with  the  ap- 
purtenances, the  said  plaintiff  and  his  family,  at  the  times  hereinafter  mentioned, 
inhabited  and  dwelt,  and  still  do  inhabit  and  dwell,  to  wit,  in  the  county  [or  at,     ^  V 
&c.]  aforesaid(/).     And  whereas  also  the  said  defendant,  before  and  at  the  time 
of  the  committing  of  the  grievances  hereinafter  next  mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  possessed  of  a  certuin  other  dwelling- 
house,  with  the  appurtenances,  and  of  a  certain  privy  near  to  the  said  dwelling- 
house  of  the  said  plaintiff,  to  wit,  in  the  county  [or  at,  d&c]  aforesaid  ;  and  by 
reason  of  the  possession  of  his  said  dwelhng-house  and  privy,  with  the  appurte- 
nances, during  all  the  time  hereinafler  next  mentioned,  the  said  defendant 
*ought  to  have  repaired,  and  still  of  right  ought  to  repair(m),  a  certain  wall  ad-  [  *772  ] 

f{)  See  the  general  note,  ante,  7S8 ;   and  the  not  an  a  local  description,  and  therefore  need  not 

vreeedents,  S  Ld.  Raym.  824.— Morg.  S33,  847,  be  proved,  2  East  497.-6  Taunt.  789. 

3S&  854, 867. 449.  (m)  This  allegation  of  <{e6ut7reparare  is  suffi* 

(i)  This  M  safBciont,  aate,  760,  note  y,  cient,  I  Salk.  360.— Lord  Raym.  1092w*-8T.  R. 

{I)  This  ia  to  be  consiitered  as  the  venue,  and  766.-8  Saund.  114  a,  b,  c 
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TO  HouiKt  joining  the  said  privy,  and  near  to  the  said  premises  of  the  said  plaintitf,  ms  often 
roatctnoiv.  as  need  or  occasion  hath  been  or  required,  or  should  be  or  require,  to  wit,  in  the 
county  [or  at,  d&c]  aforesaid.  Nevertheless  the  said  defendant  well  knowing 
the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him  and 
his  family  in  the  possession,  use,  occupation,  and  enjoyment  of  his  said 
dwelling-house,  with  the  appurtenances,  heretofore,  to  wit,  on,  &>€.  and  from 
thence  for  a  long  space  of  time,  to  wit,  hitherto,  in  the  county  aforesaid, 
«vrongfully  and  unjustly  suffered  and  permitted  the  said  wall  (o  be  and  continue, 
and  the  same  during  all  that  time  was,  and  still  is,  out  of  repair  for  want  of 
needful  and  necessary  reparation  thereof,  and  by  means  thereof,  on  the  day  and 
year  aforesaid,  and  on  divers  days  and  times,  during  that  time,  divers  large 
quantities  of  excrement  and  filth  penetrated,  issued,  and  flowed  from  and  out  of 
the  said  privy,  through  the  said  wall,  unto  and  into  the  said  premises  of  the  said 
plaintiff,  and  staid,  continued,  and  remained  therein,  during  all  the  time  afore- 
said * ;  and  also  thereby  divers  noisome,  noxious,  offensive,  and  unwholesome 
smells,  vapors,  and  stenches,  during  the  time  aforesaid,  ascended  and  came  un- 
to and  into  the  said  premises  of  the  said  plaintiff,  and  on  those  several  days  and 
times  the^e  greatly  annoyed  and  incommoded  the  said  plaintiff  and  his  family  in 
their  said  habitation  of  the  said  dwelling-house  of  the  said  plaintiff,  and  also,  by 
means  of  the  premises,  the  said  plaintiff  hath  been  and  is  hindered  and  prevent- 
ed from  exercising  and  carrying  on  his  trade  and  business  of  a in  so  bene- 
ficial a  manner  as  he,  before  the  committing  of  the  said  grievances  by  the  said 
defendant,  had  been  used  and  accustomed  to  do,  and  would  have' continued  to 
do,  and  hath  thereby  been  deprived  of  divers  great  gains  and  profits  which  he 
otherwise  might  and  would  have  derived  and  acquired,  to  wit,  iu  the  county  [or 
at,  &c.  aforesaid.] 

Second  And  whereas  also  the  said  plaintiff,  being  so  possessed  of  his  said  dwelling- 

notempty-  '^^u'®*  ^'^^  ^^^  appurtenances  as  aforesaid,  the  said  defendant,  before  and  at 
ingthecen-  the  time  of  the  committing  of  the  grievance  hereinafter  mentioned,  was  possess- 
r  «773  1  ed  of  a  certain  privy  and  cesspool,  near  to  the  said  dwelling-house,  *with  the 
appurtenances,  of  the  said  plaintiff,  and  by  reason  thereof  the  said  defendant, 
W^  before  and  at  the  time  of  the  committing  the  grievance  by  the  said  defendant  as 
hereinaf\er'mentioned,  ought^to  have  hindered  and  prevented  the  excrement,  fi\th, 
and  water,  from  time  to  time  being  in  the  said  pnvy  and  cesspool,  from  runoing 
and  proceeding  therefrom,  unto  and  into  the  said  dwelling-house,  with  the  ap- 
purtenances, of  the  said  plaintiff,  to  wit,  in  the  county  [or  at,  d^.c]  aforesaid. 
Nevertheless  the  said  defendant  well  knowing  the  said  last-mentioned  premises, 
but  contriving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and 
aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his  family  in  the 
possession,  use,  occupation,  and  enjoyment  of  his  said  dwelling-house,  with  the 
appurtenances,  heretofore,  to  wit,  on,  6lc.  and  on  divers  other  days  and  timest 
between  that  day  arid  the  day  of  exhibiting  this  bill,  to  wit,  in  the  county  [or  atf 
&c.]  aforesaid,  wrongfully  and  unjustly  suffered  and  permitted  divers  large 
quantities  of  excrement,  filth,  and  water,  to  penetrate,  it^sue,  and  flow,  from  and 
out  of  the  Slid  lastiMieritioiic-d  privy  and  cesspool,  unto  and  Into  the  said  premi- 
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tMB  of  the  said  plaintiflT,  aiH)  to  stay,  continue,  and  remain  therein  during  all  the  ^^  bouses 
time  last  aforesaid,  and  also  thereby,  &c. — [Same  as  in  first  count  from  the  aS'  pohbmiow. 
ierisk  to  the  end,     Add  other  coftnts  more  general,  in  effect  similar  to  the  second 
county  postf  774.] 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing  jfor  maim- 
of  the  grievances  by  the  said  defendant  as  hereinaAer  mentioned,  was,  and  from  candles 
thence  hitherto  hath  been,  and  still  is,  possessed  of  a  certain  messuage  or  dwell-  SwsiUnf- 

ing-house,  and  premises,  situate  in  the  county  of ,  [or  at,  d&c]  ;  and  the  ^<»is«(n). 

said  messuage  or  dwelling-house,  and  premises,  the  said  plaintiff,  with  his  fami- 
ly, at  the  times  hereinafter  mentioned,  occupied  and  inhabited,  and  still  doth  oc- 
cupy and  inhabit,  to  wit,  in  the  county  [or  at,  &c.  (o).]  And  whereas  also  the 
said  defendant,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinaHer  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and 
still  is  possessed  of  a  certain  piece  or  parcel  of  ground  contiguous  and  near  to 
the  said  messuage  or  dwelling-house,  and  premises,  of  the  said  plaintiff,  to  wit, 
in  the  county  [or  at,  &c.]  aforesaid.  Nevertheless  the  said  defendant  con- 
triving and  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  * 
to  incommode  and  annoy  him  and  his  family  in  the  possession,  occupation,  and 
enjoyment  of  his  said  messuage  or  dwelling-house,  and  premises,  heretofore, 
to  wit,  on,  &c.  and  on  divers  other  days  and  times,  between  that  day  and  the 
day  of  exhibiting  this  bill,  [or  if  in  C.  P.  say,  <*  commencement  of  this  suit,"] 
wrongfully  and  injuriously  erected  and  built  a  certain  building  and  erection  on 
the  said  piece  or  parcel  of  ground  of  the  said  defendant,  so  being  contiguous 
and  near  to  the  said  messuage  or  dwelling-house  and  premises  of  the  said  plain- 
tiff as  aforesaid,  and  wrongfully  and  injuriously  kept  and  continued,  and  caused 
to  be  kept  and  continued,  the  same  building  and  erection  so  erected  and  made, 
for  a  long  space  of  time,  to  wit,  hitherto  ;  and  on  the  several  days  and  times 
aforesaid,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid,  wrongfully  and  injuriously 
exercised  and  carried  on  in  the  said  house  or  building,  the  trade  or  business  of 
a  candle-maker  or  manufacturer  of  candles,  and  made,  and  caused  and  procured 
to  be  made  and  manufactured,  divers  large  quantities  of  candles  therein.  By 
means  of  which  several  premises,  divers  noisome,  noxious,  and  offensive  vapors, 
fumes,  smokes,  smells,  and  stenches,  on  the  several  days  and  times  aforesaid, 
rose,  issued,  and  proceeded  from  the  said  building  and  erection,  and  entered 
into  and  spread  and  diffused  tjiemselves  over  and  upon,  into,  through,  and  about 
the  said  messuage  or  dwelling-house  and  premises  of  the  said  plaintiff,  and  the 
air  over,  through,  and  about  the  same,  was  thereby  greatly  filled  and  impregnat- 
ed *with  the  said  noisome,  noxious,  and  offensive  vapors,  fumes,  smokes,  smells,  r  ^774  1 
and  stenches,  and  was  rendered,  on  the  said  several  days  and  times  aforesaid, 
and  became  and  was,  and  still  is,  corrupted,  offensive,  unwholesome,  unhealthy, 
and  uncomfottable,  and  the  said  plaintiff  hath  thereby  been,  and  still  is,  greatly 
annoyed  and  incommoded  in  the  use,  possession,  occupation,  and  enjoyment  of 
the  said  messuage  or  dwelling-bouse  and  premises,  and  hath  been,  and  is,  by 
means  of  the  committing  of  the  grievances  aforesaid  by  the  said  defendant  a« 

(n)  Seo  other  forms,  Morg.  Prec.  833,363,364,        (o)  Seo  ante,  77 1«  note. 
367, 44S..-4  Wentw.  Index. 
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to  uovBxs  aforesaidt  otherwise  greatly  injured  and  damnified,  to  wit>  in  Ibe  ooanty  [or  at» 

roMEMioir.  ocrc.J  aforeaaid. 

Second  And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committhig 

nnoriu!^'*  of  the  grievances  hereinafter  next  mentioned,  was,  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage  and  pre- 
mises, situate  in  the  county  aforesaid,  [or  at,  dLc]  and  which  said  last-mention- 
ed messuage  and  premises,  the  said  plaintiff  and  his  family,  at  the  said  several 
times  hereinaOer  next  mentioned,  occupied,  inhabited,  and  dwelt  in,  and  still  do 
occupy,  inhabit,  and  dwell  in,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid  ;  yet 
the  said  defendant,  well  knowing  the  premises,  but  contriving  and  intending  to 
injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy 
him  and  his  family  in  the  possession,  occupation,  and  enjoyment  of  his  said  lasl- 
r  *775  1  mentioned  messuage  and  premises,  ^heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  and  on  the  several  days  and  times  aforesaid,  wrongfully  and  injuriously 
caused  and  procured  divers  noxious,  offensive,  and  unwholesome  vapors,  fumes, 
smokes,  smells,  and  stenches,  to  arise  and  ascend  near  to,  in,  and  about  the 
*  said  last- mentioned  messuage  and  premises  of  the  said  plaintiff,  and  the  same 

have  thereby  been  rendered  and  are  become  uncomfortable,  unhealthy,  and 
unwholesome,  and  unfit  for  habitation  ;  and  the  said  plaintiff  hath  thereby  been 
and  still  is  greatly  annoyed  and  incommoded  in  the  possession,  use,  occDpation, 
and  enjoyment  of  the  said  last-mentioned  messuage  and  premises,  sad  liafh 
been,  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified* 
to  wit,  in  the  county  [or  at,  &c.]  aforesaid. 

Forkteptng      For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committinff 

a  slaughter-     ^    .  .,.  .,  ',-  .  ... 

house  near  of  the  grievances  m  this  count  mentioned,  was,  and  from  thence  hitherto  hath 
bouse!"        been,  and  still  is,  lawfully  possessed  of  a  certain  dwelling-house  and  premises, 

T^'^tifi^      with  the  appurtenances,  situate  in  the  county  of [or  at,  &c.]  and  in  which 

who  wu  a  said  dwelling-house,  with  the  appurtenances,  he  the  said  plaintiff,  at  ^the  said 
ter.^aT^^  Several  times  in  this  count  hereafter  mentioned,  used,  exercised,  and  carried 
From*inhab-  ^"  ^^^  business  and  employment  of  a  school-master ;  and  also,  at  the  said 

iiing  his       several  times  did,  together  with  his  family,  and  divers,  to  wit, scholars, 

lost^many  by  him  boarded  and  lodged  in  his  said  dwelling-house,  inhabit  and  dwell,  and 
scholars,  ^^n  ^^^^  inhabit  and  dwell,  to  wit,  at,  Slc,  (eentis).  And  whereas  also  the 
said  defendant,  before  and  at  the  time  of  the  committing  of  the  said  grievaDces, 
was,  and  from  thence  hath  been,  and  still  is^  possessed  of  a  certain  other 
dwelling-house  and  piece  of  ground,  with  the  appurtenances,  near  to  the  said 
dwelling-house  of  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid  ;  yet  the  said 
defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  intending 
to  injure  and  aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him, 
together  with  his  said  family  and  scholars,  in  the  possession,  use,  occupation, 
tnd  enjoyment  of  his  said  dwelling-bouse,  with  the  appurtenances,  to  wit,  on, 
.X  dirC.  at,  d&c.  (venue)  wrongfully  and  injuriously  erected  and  made,  on  the 
said  piece  of  ground,  a  certain  slaughter-house,  and  also  divsrp,  to  wit,  — 
sheep-pens,  —  cattle-pens,  and  —  hog-sties,  and  the  sanih  so  erected  and  made, 
wrongfully  and  injuriously  kept  and  continued  for  a  long  space  of  time,  to  wif. 


FOR  TORTS  TO  REAL  PROPERTr  CORPOREAL.       *      776 

from  the  day  and  year  aforesaid,  hitherto,  and  on  divers  days  and  times  during  JS^^^^" 
the  said  space  of  time,  killed  and  slaughtered  divers  cattle  and  beasts,  to  wit,  possesbxov. 

—  oxen,  —  calves,  —  sheep,  and  —  hogs,  in  the  said  slaughter-house,  and 
put  and  placed  in  and  near  the  same,  divers  large  quantities  of  blood,  gar- 
bage,  and  ofTal,  arising  from  the  carcases  of  the  said  cattle  and  beasts,  and  the 
same  so  there  put  and  placed,  wrongfully  and  injuriously  kept  and  continued 
for  divers  long  spaces  of  time,  to  wit,  for  the  space  of  —  hours  next  aRer  the 
respective  times  of  so  putting  and  placing  the  said  blood,  garbage,  and  offal  as 
aforesaid,  whereby,  during  the  times  aforesaid,  divers  noxious  and  offensive 
smells  and  stenches  arising  from  the  said  blood,  garbage,  and  offal,  penetrated 
and  entered  and  came  into  the  said  dwelling-house  of  the  said  plaintiff,  and  ren- 
dered the  same  unwholesome  and  uninhabitable ;  and  the  said  defendant  also, 
on  the  said  several  days  and  times,  wrongfully  and  injuriously  kept  and  continu- 
ed in  the  said  sheep-pens,  cattle-pens,  and  ^hog-sties,  divers,  to  wit,  —  sheep,  L  *776  ] 

—  oxen,  —  calves,  and  —  hogs ;  by  means  whereof  divers  loud  and  offensive 
sounds  and  noises  arising  from  the  bleating,  lowing,  and  grunting  of  the  said 
sheep,  oxen,  calves,  and  hogs,  entered  and  came  into  and  about  the  said  dwell- 
ing-house of  the  said  plaintiff,  and  further  greatly  annoyed,  incommoded,  and 
disturbed  the  said  plaintiff,  together  with  his  said  family  and  scholars,  in  the 
possession  and  enjoyment  thereof,  so  that,  by  means  of  the  several  premises 
aforesaid,  the  said  plaintiff  hath  been,  during  all  the  time  aforesaid,  and  yet  is, 
not  only  disturbed  and  annoyed,  injured  and  prejudiced  in  the  possession,  use, 
occupation,  and  enjoyment  of  his  said  dwelling-house,  with  the  appurtenances, 
and  hindered  and  prevented  from  occupying  and  enjoying  the  same  in  so  ample 
and  beneficial  a  manner  as  he  otherwise  might,  could,  and  would  and  ought  to 
have  done,  but  is  also  much  injured  in  his  said  business  of  a  school- master,  and 
likely  to  lose  many  of  his  said  scholars,  and  to  be  prevented  from  procuring 
others,  and  thereby  to  lose  great  profits  arising  therefrom,  to  wit,  at,  &c.  (veittie) 
aforesaid. — \JidA  another  count  more  general,  merely  stating  that  defendant 
caused  the  offensive  vapors  and  noises  to  arise  and  be  made^  upon  the  principle 
of  the  genercU  county  anie^  774.] 

For  that  whereas  the  said  plaintiff,  on,  &c.  and  long  before,  was,  and  conti-  ^^^wn  b«M 
nually  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  and  in  m  ui  avo- 
a  certain  messuage  or  dwelling-house,  with  the  appurtenances,  situate  and  being  sha^eV  ^ 

at  the  parish  of in  the  county  of and  by  reason  thereof,  during  all  J^'J^JJJ?" 

the  time  aforesaid,  was,  and  still  is,  lawfully  entitled  to  the  use  and  enjoyment  ^^^  ">•<>- 
of  a  certain  coachway  or  avenue,  and  of  a  certain  foot-walk  or  avenue  there  mewuage. 
near  adjoining  and  leading  to  the  said  messuage  or  dwelling-house,  and  to  the 

shade,  shelter,  protection,  and  ornament  of  divers  trees,  to  wit, elm  trees, 

lime  trees,  and other  trees,  during  all  the  time  aforesaid,  growing 

and  being  in  and  near  the  said  way-walk  avenues ;  yet  the  said  defendant,  well 
knowing  the  premiscj),  but  contriving,  and  wrongfully  intending  to  hurt,  injure, 
and  prejudice  the  said  plaintiff  in  this  behalf,  and  to  obstruct  him  in  the  uso 
and  enjoyment  of  the  said  walks  and  avenues,  and  to  deprive  him  of  the  shade, 
shelter,  protection,  and  ornament  of  the  said  trees  there,  whilst  the  said  plaintiff 
was  80  possessed  and  entitled  as  aforesaid,  to  wit,  on  the  same  day  and  year 
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IwiiLAnin  ^^'^f^^^^^f  ^^^  ^^  diven  other  days  and  times  between  that  day  and  the  day  of 
pouBMioir.  exbibitiog  the  bill  of  the  aaid  plaintiff,  at,  Slc.  {venue)  aforesaid,  wroogfuUy  and 

injuriously  cut,  lopped,  and  topped  the  said  trees,  to  wit, of  the  aaid  elm 

trees,  — —  of  the  said  lime  trees,  and of  the  said  other  trees.     By  means 

whereof  the  said  plaintiff  hath  been  greatly  obstructed  and  prejudiced  in  the  use 
and  enjoyment  of  the  said  way-walk  and  avenues,  and  hath  been  and  is^greatly 
deprived  of  the  shade,  shelter,  protection,  and  ornament  of  the  said  trees  so 
lopped,  topped,  and  cut  as  aforesaid,  to  wit,  at,  dec  (venue)  aforesaid. 

Formrecting      For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
next  to        of  the  grievances  hereinader  mentioned,  was,  and  from  thence  hitherto  hath 
tbaTuie'*'^  been,  and  still  is,  lawfully  possessed  of  a  certain  messuage  and  premises,  with 
/rmin-^ater    the  appurtenances,  situate  in  the  county  aforesaid,  and  in  which  said  messuage 
from  on        and  premises,  the  said  plaintiff  and  his  family  have,  for  and  during  all  the  time 
Eoum!  and    aforesaid,  resided  and  dwelt,  and  still  do  reside  and  dwell,  to  wit,  at,  &c.  (sc- 
and^pUmtifi*  *^^^)  >  neverlheless  the  said  defendant,  contriving,  and  wrongfully. and  unjustly 
thereby  lost  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  the  possession, 
use,  occupation,  and  enjoyment  of  his  said  messuage  and  premises,  and  to  ren- 
der the  same  incommodious,  unfit  for  habitation,  and  of  little  or  no  use  or  value 
to  the  said  plaintiff,  whilst  the  said  plaintiff  was  sojpossessed  thereof,  and  so 
resided  and  dwelt  with  his  family  as  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  {venue)  aforesaid,  wrongfully  and  unjustly  erected  and  built,  aad 
caused  and  procured  to  be  erected  and  built,  a  certain  building  near  to  the  said 
messuage  and  premises  of  the  said  plaintiff,  in  so  careless,  negligent,  and  ina- 
proper  a  manner,  that  by  reason  theteof,  aAerwards,  to  wit,  on  the  day  and  year 
aforesaid,  and  on  divers  other  times  afterwards,  and  before  tho  commencemeDt 
of  this  suit,  divers  large  quantities  of  rain  water  ran  and  flowed  from  the  said 
building  down  to,  upon,  against,  and  into,  the  said  messuage  and  premises  of 
the  said  plaintiff,  and  the  walls,  roofs,  ceilings,  beams,  wainscottings,  papering 
floors,  stairs,  doors,  and  other  parts  thereof,  and  therein  being,  and  thereby 
greatly  weakened,  injured,  wetted,  and  damaged  the  said  messuage  and  premi- 
ses  of  the  said  plaintiff,  and  the  said  wall?,  roofs,  ceilings,  wainscottings,  paper- 
ings,  floors,  stairs,  doors,  and  other  parts  thereof,  and  by  reason  of  the  premises, 
[  *777  ]  «ihe  said  messuage  and  premises  of  the  said  plaintiff  became,  and  were  and 
are  damp,  incommodious,  and  less  flt  for  habitation ;  and  also,  by  reason  of 
the  premises,  one  £.  F.  who  before  the  time  of  committing  of  the  said  grievan- 
ces had  resided  and  lodged  in  the  said  messuage  and  premises  of  the  said 
plaintiff  as  a  lodger,  at  a  certain  rent  and  profit  payable  by  the  said  E.  F.  to 
the  said  plaintiff  in  that  behalf,  from  the  time  of  the  committing  of  the  said 
grievances,  hath  hitherto  ceased  to  reside  or  lodge  in  such  messuage  and  pre- 
mises as  a  lodger  or  otherwise,  and  thereby  the  said  plaintiff  hath  lost  divers 
great  gains  and  profits,  which  she  would  have  otherwii»e  enjoyed  and  received, 
to  wit,  at,  &c.  {venue)  aforesaid. — [Jldd  another  count  more  general^  omitimg 
the  stattmini  a$  to  defendant  having  erected  a  buildings  and  w^erehf  ttatmg  that 
ke  eauBed  diver$  quantities  of  Vfater  to  runt  ^c.  into  and  upon  plaintiJPw  pn* 

•MSCf.] 
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[Coflimefic«men<  at  anie^  596.     3%«  vmue  ia  /ocol.  J-— For  that  whereasi  be-   ^o  rovim 
fore  and  at  the  time  of  the  committing  of  *the  grievances  by  the  eaid  defendant  acrBnuoir. 
as  hereinafter  mentioned)  a  certain  messuage  and  premises,  with  the  appurte-  By  rever* 
nances,  situate  in  the  county  of  —  [or  at,  &c.  (g)]  was  in  the  possession  d^I!^6^ 
and  occupation  of  a  certain  person,  to  wit,  one  E.  F.  as  tenant  thereof(r)  to  ^^J^gJ®  * 
the  said  plaintiff,  (the  reversion  thereof  then  and  still  («)  belonging  to  the  said  in  ^«  P<>*- 
plaintiff)  to  wit,  at,  &c.  (eantce).     Yet  the  said  defendant,  well  knowing  the  bisumBt 
premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure,  pre-  ^^* 
judice,  and  aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  interest  of 
and  in  the  said  messuage  and  premises,  with  the  appurtenances,  whilst  the  said 
messuage  and  premises  were  so  in  the  possession  and  occupation  of  the  said 
4enant,  as  such  tenant  thereof  to  the  said  .plaintiff  as  aforesaid,  and  whilst  the 
said  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on,  &c.  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  tf 
in  C,  P.  *^  before  the  commencement  of  this  suit,"]  at,  &c.  {venue)  aforesaid, 
wrongfully  and  unjustly,  without  the  leave  or  license  of,  and  against  the  will  of 
the  said  plaintiff  [here  stale  the  nuisance  or  subject-matter  of  complaint^  and 
which  must  be  shown  to  liave  been  of  such  a  permanent  nature  as  to  affect  the  re- 
versionary intere^^  1  M,  4r  S,  234.     The  description  of  the  injury  will  neces- 
sarily vary  according  to  the  circumstances  of  each  case ;  see  the  forms  referred 
to  below  in  the  note^  conlude  thus :]    By  means  of  which  said  several  premises 
the  said  plaintiff  hath  been  and  is  greatly  injured,  prejudiced,  and  aggrieved  in 
his  reversionary  estate  and  int6rest(<)  of  and  in  the  said  messuage  and  pre- 
mises, with  the  appurtenances,  so  in  the  possession  and  occupation  of  the  said 
£•  F.  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  {venue) 
aforesaid- 

For  that  whereas,  long  before  and  at  the  time  of  the  committing  of  the  seve-  For  a  nuU 
ral  grievances  by  the  said  defendant  hereiuaOer  ^mentioned,  a  certain  messuage  h^se  in  ^ 

and  premises,  with  the  appurtenances,  situate  in  the  county  of [or  at,  &c.]  J^ hJj/i.""" 

was  in  the  possession  and  occupation  of  a  certain  person,  to  wit,  one  £.  F.  as  versioo,  and 

f>r  itopping 
^  up  a  chim- 

(p)  See  forms,  9  Wentw.  186.— 8  Wentw.  In-  ment ;  iherefore,  where  the  plaintiff  declared  as  "®J^'  where- 

dez,  61   to  63— More.  363.— Plead.  A.  78.-2  reversioner  of  a  yard  and  part  of  a  wall,  which  W.  byineroooM 

Wxis.  361.— 1  Taunt.  136.-2  M.  &  S.  234.    See  F  occupied  as  tenant  to  him,  and  thai  the  defend-  J^j;®  '•"»• 

a  form  at  the  fluit  of  reversioner  for  stopping  a  way,  ant  wronzfuUy  placed  on  ihe  wall  quantities  of  ^^>^ 

S  Wentw.  560.    That  reversioner  may  sue,  see  bricks  ana  mortar,  and  raised  it  to  a  i^reater  height  J™^*7i  *c. 

Com.  Dig.  Action  on  Case,  Nuisance,  B. — 3  Lev.  than  before,  and  placed  pieces  of  timber  on  the   y^); 

360.    In  4  Burr.  2141,  it  was  held,  that  case  lies  wail,  overhanging  the  yard,  per  quod  the  plaintiff  [  ^779   J 

by  a  reversioner  for  obstructing  anotent  lights,  and  during  all  the  timo  lost  the  use  ot  the  wall,  and  by 

see  a  form  of  declaration  in  such  a  case,  8  Wentw.  means  of  the  timber  overhanging  the  wall,  the  rain 

548.     As   to  an  action  by  a  remainder-man  of  flowed  from  the  wall  on  the  yard,  and  thereby  the 

copyhold  premises,  see  3  Lev.  130.     Fisher  on  yard  and  wall  were  injured,  and  did  not  state  that 

Copyh.  114.    Bv  a  remainder-man  against  ate-  iiis  reversion  had  been  prejudiced,  the  court ar« 

ntotfor  hfo,  see'2  Saund.  262  a.    The  statement  rested  the  judgment,  1  M.  &  S.  231.    If  the  te- 

of  the  reversionary  interest  is  merely  inducement,  nant  holds  under  a  written  agreement,  it  must,  it 

and  though  a  seisin  in  fee,  &c.  is  often  stated  in  a  seems,  be  produced,  4  B.  &  G.  465. 

declaration  by  a  reversioner,  (see  3  Wils.  461,)  (q)  The  precise  local  situation  of  the  premisat 

yet,  in  order  to  avoid  the  necessity  of  proving  the  need  not  be  inserted. 

pracise  estate  as  alleged,  it  may  be  advisable  to  (r)  A  mortgagor  is  tenant  to  mortgafea.'^  B. 

adopt  the  above  form,  which  will  suffice,  2  Saund.  &  A.  604. 

138  b,  252  d.— Com.  Dig.  Pleader,  C.  98.    The  («)  The  allegation  as  to  the  possession  or  title 

plaintiff  must  distinctly  allege  and  prove  such  a  still  continuing,  is  immaterial,  and  need   not  be 

permanent  injury  as  to  affect  his  reversionary  in-  proved,  3  Taunt.  137. 

terest ;  an  injury  merely  affecting  the  pofsessioo  (I)  This  allegation  is  necessary,  and  muit  be 

will  not  suffice,  IM.Ii  8.284.    The  want  of  such  proved,  1  M.  &  S.  2S4, 239. 

aa  allegatioD  will  be  a  cause  for  arresting  the  jodg-  (ic)  See  ante,  777,  note. 
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TO  HoutBA  tenaat  thereof  to  the  iaid  plaiotiflr,  the  reversion  thereof  expectant  on  die  deter- 
RETKEsiozr.  mination  of  the  aaid  tenancy  then  and  still  belonging  to  the  said  plaintiff^  to  wit, 
at,  d&c.  (oemie).    And  whereas  also,  before  and  at  the  time  of  the  comautting 
the  several  grievances  hereinafter  mentioned,  the  said  defendant  was  and  stiU 
is  possessed  of  a  certain  other  messuage  and  premises,  with  the  appurtenances, 
situate  and  being  near  and  adjoining  to  the  said  messuage  and   premises 
first  mentioned,  lo  wit,  at,  d^c.  (ecncfe)  aforesaid.     And  whereas  for  divers 
and  very  many  years  before  and  until  and  at  the  time  of  committing  the  griev- 
ance hereinafter  next  mentioned,  there  was,  and  of  right  ought  to  have  been, 
and  still  of  right  ought  to  be,  a  certain  flue,  funnel,  or  passage,  for  smoke,  lead- 
ing from  and  out  of  a  certain  room  in  and  parcel  of  the  said  first-mentioned 
messuage  and  premises,  unto  and  into  and  communicating  with  a  certain  clum- 
ney,  being  in  the  said  messuage  and  premises  of  the  said  defendant,  into, 
through,  and  out  of,  which  said  chimney,  so  being  in  the  aaid  messuage  and 
premises  of  the  said  defendant,  the  smoke  which  might  from  time  to  time  ansa 
and  proceed  from  the  wood,  coals,  and  other  fuel,  kindled,  burnt,  and  consumed 
at  and  in  a  certain  fire-place  in  the  said  room  for  the  necessary  heatiog, 
and  the  wholesome  and  convenient  use  and  occupation  thereof,  duriag  all  the 
time  aforesaid,  until  the  committing  of  the  grievance  hereinaftm  next  meo- 
tioned,  was  used  and  accustomed,  and  of  right  ought,  by  and  by  means  of  the 
said  flue,  funnel,  or  passage,  to  enter,  pass,  ascend,  and  be  carried  away,  to 
wit,  at,  diLC.  (vemitf}.    Yet  the  said  defendant  well  knowing  the  prenuses^  boi 
contriving,  and  wrongfully  intending  to  injure,  prejudice,  and  aggrieve  tfie  aaid 
plaintifl'in  his  reversionary  estate  and  interest  of  and  in  his  said  messuage  and 
premises,  with  the  appurtenances,  whilst  the  said  messuage  and  premiaea  wera 
so  in  the  possession  and  occupation  of  the  said  £•  F«  as  tenant  thereof  to  the 
said  plaintiff  as  aforesaid,  whilst  the  said  plaintiff  was  so  interested  therein  as 
aforesaid,  to  wit,  on,  &c.  at,  &c.  (venue)  wrongfully  and  unjustly,  and  wiihoat 
the  leave  or  license  of  the  said  plaintiff,  by  and  by  means  of  divers  large  qaut- 
titles  of  bricks,  stones,  and  mortar,  shut,  closed,  stopped  up,  and  obstnicied  tke 
said  flue,  funnel,  or  passage,  and  the  same  so  shut,  closed,  stopped  up,  and  ob- 
r  e^TftA  1  ^^''"^^^^  ^^  aforesaid,  kept  and  continued  for  a  lojig  space  of  *time,  to  wit,  fiom 
"-  ^  the  day  and  year  aforesaid,  hitherto  and  still  doth  keep  and  continue,  whereby 

such  smoke  was  and  is  wholly  hindered  and  prevented  from  entering,  passioig, 
ascending,  and  being  carried  away,  into,  and  through  and  out  of  the  said  chim- 
ney from  the  said  room,  by  or  by  means  of  the  said  flue,  funnel,  or  passage,  and 
the  said  room  hath  thereby  been  rendered  and  still  is  uncomfortable,  unwhtrfe- 
some,  and  unfit  for  habitation  ;  and  the  said  messuage  and  premises,  with  the 
appurtenances,  of  the  said  plaintiff,  is  thereby  become  greatly  deteriorated  and 
lessened  in  value.  By  means  of  which  said  several  premises,  the  said  plaintiff 
hath  been  and  is  greatly  injured,  prejudiced,  and  aggrieved  in  his  reversiooaiy 
estate  and  interest  of  and  in  the  said  messuage  and  premises,  with  the  appurte- 
nances, so  in  the  possession  and  occupation  of  the  said  £.  F.  as  tenant  thereof 
to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid.-— [^cid  other 
counts^  stating  the  injury  Use  particularly,"} 
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TCommencemsni  aa  anUf  696.     The  venueia  [ocal.l-*For  that  whereas  the  said       ^^ 
phuotiff  heretofore,  to  wit,  on,  &c.  was,  and  from  thence  hitherto  hath  been,  and     fbrcu. 
still  is,  lawJvUy  poasened^  and  in  the  occupation  of  a  certain  close,  situate  and  be*  For.  not  re- 
iog  in  the  pari^  of  in  the  county  of  And  the  said  defendant,  dur-  fence  be- 

ing  the  time  aforesaid,  was,  and  still  is,  possessed  of,  and  in  the  occupation  of  ^ff'sandde- 
a  certain  other  close,  situate  and  being  in  the  parish  and  ^county  aforesaid,  and  ^*^^^''' 
contiguous  and  next  adjoining  to  the  said  close  of  the  said  plaintiff.     And  the  wherei^ 
said  defendant  by  reason  of  Uie  possession  of  his  said  close,  with  the  appurte-  cattle  ee- 
nances,  during  all  the  time  aforesaid,  of  right  ooght(ar)  to  have  repaired  and  ^J|.e^{|||^^ 
amended,  and  still  of  right  ought  to  repair  and  amend,  a  certain  hedge  or  fence,  ^  ^^' 

eOa  &jul  do* 

between  the  said  close  of  the  said  plaintiff  and  the  said  close  of  the  said  de-  fondant's 
fendant  as  often  as  occasion  hath  required,  to  prevent  cattle  lawfully  feeding  ^plamOff^ 
and  depasturing,  or  being  in  those  respective  closes  from  erring  or  escaping  ^^j*^ 
from  and  out  of  the  one  into  the  other  of  the  said  closes,  through  the  defects  damago(«o). 
and  insufficiencies  of  the  said  hedge  or  fence,  and  doing  damage  in  those  re-  1-     '^^  J 
spective  closes.     Yet  the  said  defendant,  well  knowing  the  premises,  but  con- 
triving, and  wrongfully  and  unjustly  intending  to  injure  and  aggrieve  the  said 
plaintiff  in  that  behalf,  whilst  the  said  plaintiff  and  defendant  were  so  respec- 
tively possessed  of  their  said  respective  closes,  with  the  said  appurtenances  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days,  and 
times  between  that  day  and  the  day  of  exhibiting  this  bill,  to  wit,  at,  &c.  {venue) 
aforesaid,  wrongfully  and  unjustly  suffered  and  permitted  the  said  hedge  or  fence 
between  the  said  close  of  the  said  plaintiff,  and  the  said  close  of  the  said  de- 
fendant, to  be  and  continue,  and  the  same  then  wks  ruinous,  prostrate,  fallen 
down,  out  of  repair,  and  in  great  decay,  for  want  of  needful  and  necessary  re- 
pairing and  amending  of  the  same,  whereby  divers  cattle,  to  wit, horses, 

•cows,  —  sheep,  &c.  of  the  said  plaintiff,  lawfully  feeding  and  depas-  ' 
turing  in  the  said  close,  piece  or  parcel  of  land  of  the  said  plaintiff,  on  the  sev- 
eral days  and  times  aforesaid,  went,  erred,  and  escaped  from  and  out  of  the 
same,  through  the  said  defects  and  insufficiencies  of  the  said  hedge  or  fence, 
into  the  said  close  of  the  said  defendant,  and  were  then  and  there  driven  about 
and  hunted  in  the  said  *close  of  the  said  defendant  And  thereby  one  of  the  [  *782  1 
said  cattle,  to  wit,  a  certain  cow  of  the  said  plaintiff,  then  and  there  premature- 
ly calved,  and  became  and  was  greatly  injured  and  damaged.  And  the  said 
plaintiff  was  forced  and  obliged  to  lay  out  and  expend  a  large  sum  of  money, 

(t0)  See  the  forms,  Bro.  Rup.  62, 486. — ^Herne,  per  quodf  the  plaintifT's  horses  oicBped  into  the 
61, 62. — I  Bro.  Ent.  66. — 8  ^Ventw.  Index,  but. —  defendant's  close,  and  were  there  killed  by  the  fall- 
Mora.  Free.  436.— 1  Rich.  C.  P.  ISl. — Lil.  Ent.  ing  of  a  hay-8?ack,  it  was  held  that  the  damage 
64,  69.  As  to  the  law,  see  Vin.  Ab.  Fences. — 1  was  not  too  remote,  and  that  the  action  was  main- 
Taunt.  629.— Harrison,  Landl.  &  Ten.  465.  When  tainable,  2  Y.  &  J.  391 . 

the  defendant's  cattle  have  escaped  into  plainliflf's        (x)  This  is  now  determined  to  be  a  suflScient 

close,  he  may  declare  either  in  case  or  trespass,  I  allegation  of  the  defendant's  liability  to  repair.    1 

8alk.  335.    The  action  should  in  general  be  against  Salk.  335.—]  Ventr.  264.-2  Lord  Raym.  804.— S 

the  occupier  and  not  the  landlord.who  is  not  in  pos-  T.  R.  766.    It  is  not  necessary  to  introduce  the 

session,  4  T.  R.  318.— 2  Hen.  Bla.  350. — 12 Mod.  word  "tenants,''  unless  the  defendant  be  owner  as 

168.    If  a  man  who  ought  to  inclose  against  land,  well  as  occupier  of  the  soil,  as  it  is  only  in  the  lat- 

do  not  inclose,  whereby  the  cattle  of  bis  tenants  ter  capacity  that  a  mere  lessee  can  be  sued,  4  T. 

enter  into  the  land  and  do  damage,  the  owner  may  R.  318. — 2  Hen.  Bla.  350.-12  Mod.  168.    I)ebu- 

have  his  remedy,  Bui.  N.  P.  74.    So  an  action  on  it  reparare  is  sufficient,  without  showing  bow  the 

the  case  lies  for  breaking  the  fences  of  a  third  dcrendani  is  liable,  3  T.  R.  766.— Cro.  Jac.'  665.— 

person,  whereby  the  cattle  of  the  plaintiff  escape  1  Sal!<.  335,360. — 2  Saund.  114  a,b,  c— 1  Price, 

into  the  land  of  the  former  and  are  distrained,  1  27.     It  seems  sufficient  although  the  defendant 

Lord  Raym.  273.    Where  the  plaintiflT  declared  in  was  bound  to  repair  by  agreement,  see  6  B.  Ii  C. 

cafe  agtmit  the  tenant  for  not  repairing  hit  fences  S3S,  338. 
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HOT  lo  wit,  the  sum  of  £5^  in  and  about  the  endeavoring  to  cure  his  said  cow,  and 
rcvcBfl.  also  bj  reason  of  the  said  defects  and  insufficiencies  of  the  said  hedge  or  feiice« 
on  the  several  days  and  times  aforesaid,  divers  other  cattle,  as  well  of  the  said 
defendant  as  of  divers  other  persons,  feeding  and  depasturing,  and  being  in  the 
said  close  of  the  said  defendant  on  the  several  days  and  times  aforesaid,  through 
the  said  defects  and  insufficiencies  of  the  said  hedge  or  fence,  erred  and  escaped 
out  of  the  said  close  of  the  said  defendant,  into  the  said  close  of  the  said  plain- 
tiff, and  ate  up,  trod  down,  trampled  upon,  consumed,  and  spoiled,  other  the 
grass  and  herbage  of  the  said  close  then  end  there  growing  and  being  of  great 
value,  to  wit,  of  the  value  of  ;^20. — [Conclude  at  anU^  696.] 

rOB  WAfTC, 

SoDe/ki'  [Commencemeni  a$  anie^  596.] — For  that  whereas  the  said  defendant,  before 

fe«  Against    and  at  the  time  of  the  committing  of  the  ^grievances  hereinafter  next  mentioii* 
forv6ars,for  ed,  held  and  enjoyed  a  certain  messuage  or  dwelling-house,  and  land,  with  the 

wMte'bT'    appurtenances,  situate  in  the  parish  of in  the  county  of as  tenant 

cutting  thereof  to  the  said  plaintiff,  that  is  to  say,  as  tenant  thereof  from  year  to  year, 
or  other  for  SO  long  time  as  they  the  said  plaintiff  and  defendant  should  respectively 
M^786  1  P^®^^^'  ^^  ^''^'  ^^>  ^^*  ^^oresaid.  Yet  the  said  defendant  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff 
in  his  reversionary  estate  and  interest  of  and  in  the  said  messuage  or  dwelling' 
house,  and  land,  with  the  appurtenances,  whilst  the  same  so  were  in  the  po8« 
session  of  the  said  defendant  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid, 
to  wit,  on,  &c.  and  on  divers  otber  days  and  times  between  that  day  and  the 
day  of  exhibiting  this  bill,  \or^  if  in  C,  P.  **  before  the  commencement  of  this 
suit,"]  at,  &.C.  (venue)  aforesaid,  wrongfully  and  unjustly  fel!ed(2),  cut  down, 
and  prostrated,  and  caused  and  procured  to  be  felled,  cut  down,  and  proe- 
trated(a),  divers  trees,  to  wit,  —  oaks,  —  elms,  —  apple  trees,  •'—  walnnt 
trees,  and  •—  other  trees  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 


{y)  See  precedents,  8  Wentw.  Index,  67  to  71.  growing  apon  the  demised  premises,  which ' 

As  to  when  this  action  lies,  see  ante,  vol.  i.  160,  unfit  for  timber,  it  was  held,  that  as  the  tenant  lor 

&c.  ^  By  landlord  against  tenant,  or  by  remainder-  life  or  years  would  have  bean  entitled  to  then  if 

man  in  fee  asainst  the  tenant  for  life,  see  2  Saund.  (hey  had  been  blown  down,  and  was  entitJed  to 

t$t  c,  d.— M^d.  Ent.  201.— 3  Lev.  128.-3  East,  the  untfntct  of  them  during  the  term,  the  lesaor 

88;  and  see  the  forms  ofsialinjz  the  particular  could  not,  by  wrongfully  severing  them,  acqnira  any 

waste,  whether  voluntary  or  permissive,  m  houses,  right  to  them,  and  consequently  that  he  or  hb  vea* 

lands,  or  wood?,  2  Saund.  252  d,  e,  f— S  East,  38.  dee  conld  not  maintain  trespass  against  the  tenam 

This  action  ma^  be  supported  by  any  person  who  for  taking  them,  6  B.  &  C .  897.-8  D.&  R.  651, 

has  the  immediate  remainder  or  reversion,  whether  S.  C. 

in  fee,  in  tail,  for  life,  or  years,  against  the  tenant  in  {z)  It  is  necessary  in  this  action,  as  well  as  is 

possession,  or  a  stranger,  see    the  instances,  2  the  writ  of  waste,  to  state  in  the  declaration  tba 

jSaund.  262,  n.  7,  where,  see  the  mode  of  declaring  nature  and  kind  of  waste  which  is  the  subja^of 

in  general.  Ifthe  declaration  be  against  a  s^ran|r«r  the  action.    See  the  several  forms  in  2  SaiuuL  SSS 

for  waste,  at  the  suit  of  a  reversioner,  the  right  of  d,  e,  f. 

the  plaintiff,  and    the  possession  of  the  tenant,  (a)  When  trees  are  excepted  in  the  lease,  traa- 

should  be  described  as  in  the  precedent,  ante,  777.  pass  is  sustainable,  and  not  case,  8  East,  190; 

An  action  on  the  case  in  the  nature  of  waste  lies  and,  if  not  excepted,  the  interest  of  tho  lessor  in  the 

at  the  suit  of  a  landlord  against  his  tenant,  for  acts  body  of  the  trees  continues,  so  that  ho  mar  sup> 

done  by  the  latter  while  holding  over  after  the  ex-  port  trespass  for  carrying  them  away,  1   Sanaa, 

piration  of  a  notice  to  quit,  1  Campb.  380.    The  322,  n.  6.-7  T.  R.  13.— 2  Camp.  491.     Bat  if  a 

landlord  of  a  tenant  from  year  to  year,  although  lossor,  during  the  term,  cut  down  trees  growing  ok 

there  be  no  reservation  of  the  timber  on  the  premi-  on  the  demised  premises,  which  are  fit  only  mr 

BOS,  may  support  an  action  of  trespass  vi  ti  armu  fire  wood,  and  the  lessee  take  them  away,  traapaoi 

against  a  third  person  for  carrying  it  awayafter  it  will  not  lie  against  the  lesaee  at  the  aim  of  oiiiser 

haa  been  cut  down,2  Chit.  Rep.  836.    Where  a  the  lessor  or  his  vendee,  8  D.tR.  651— *B.fcC. 

leeaor  dormg  the  "term  cut  down  some  oak  pollards  897,  S.  C. 
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¥alim  of  ^ — « then  standing,  growing,  and  being  in  and  upon  the  said  lan<]»  nnd  roa  wastx, 
took  and  carried  away  the  same,  and  conTorted  and  disposed  thereof  to  his  own 
use.  Whereby  the  said  plaintiff  halh  been  and  still  is  greatly  injured,  prejudiced, 
and  aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  messuage 
or  dwelling-house,  and  land,  with  the  appurtenances,  to  wit,  at,  &c.  (venue) 
aforesaid. — IJldd  a  count  in  trover^  and  concli^de  as  anle,  696.] 

For  that  whereas  the  said  defendant,  J)efore  and  at  the  time  of  the  committing  Th«lika  in 
of  the  grievances  hereinafter  next  mentioned,  held  and  enjoyed  divers,  to  wit,  form,  by  a 
[1000]  acres  of  land,  with  the  appurtenances,  situate  and  being  in  the  parish  ^t^'Jf^^*'' 
of—  in  the  county  of  as  tenant  thereof  to  the  said  plaintiff,  under  and  {f^^^.^^ 

by  virtue  of  a  certain  demise  thereof  theretofore  made,  for  a  term  which  is  since  premises, 
determined,  to  wit,  at,  i&:c.  (venue).     Yet  the  said  defendant  contriving,  ^^^  cmlv^ 
wrongfully  and  unjustly  intending  to  injure,  prejudice  and  aggrieve  the  said  timber  and 
plaintiff  in  his  reversionary  estate  and  interest  of  nnd  in  the  said  land,  with  the  waste, 
appurtenances,  whilst  the  same  were  so  in  the  possession  of  the  said  defend- 
ant, as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  on,  &c.  and  on 
divers  other  days  and  times  between  that  day  and  the  — —  day  of  A.  D. 

at,  &c.  (venue)  aforesaid,  wrongfully  and  unjustly  felled,  cut,  prostrated, 

and  destroyed,  and  caused  and  procured  to  be  felled,  cut,  prostrated,  and  de* 
stroyed,  divers  timber  trees,  and  other  trees,  and  divers  saplings  and  standards 
likely  to  become  timber,  that  is  to  say,  600  timber  trees,  600  other  Jrees,  2000 
saplings,  and  2000  standards  likely  to  become  timber,  and  also  large  quantities 
of  coppice  wood  and  underwood,  to  wit,  2000  cart-loads  of  coppice  wood,  and 
2000  cart-loads  of  underwood,  at  those  times  respectively  standing,  being,  and 
growing,  in  and  upon  the  said  land,  the  coppice  wood  and  underwood,  so  felled 
and  cut  as  aforesaid,  at  the  several  times  of  felling  and  cutting  thereof,  not  be- 
ing of  fit,  proper,  and  seasonable  growth  for  being  felled  and  cut ;  and  the  said 
timber  trees,  other  trees,  saplings,  standards,  coppice  wood,  and  underwood, 
being  of  great  value,  to  wit,  of  the  value  of  <£1000,  nnd  took  and  carried  away 
thdsame  respectively,  and  converted  and  disposed  thereof  to  his  own  use  ;  and 
the  said  defendant  also,  on  the  said  several  days  and  times  aforesaid,  and  dur- 
ing his  said  tenancy,  took  down,  pulled  down,  prostrated,  and  destroyed  a  car'* 
tain  kiln,  to  wit,  a  lime  kiln,  of  great  value,  to  wit,  &c.  standing  and  being  on 
the  said  premises,  and  took  and  carried  away  the  same,  and  the  materials  there- 
of, containing,  to  wit,  60  cart-loads  of  bricks,  60  cart-loads  of  stone,  60  cart- 
loads of  mortlir,  100  weight  of  iron,  and  600  other  building  materials,  and  car- 
ried away  the  same,  and  converted  and  disposed  thereof  to  his  own  use,  where- 
by the  said  plaintiff  hath  been,  and  still  is,  greatly  injured,^rejudiced,  and  ag- 
grieved in  his  reversionary  estate  and  interest  of  and  in  the  said  land,  with  the 
appurtenances,  to  wit,  at,  6ic.  {venue)  aforesaid. 


And  whereas  also  the  said  defendant,  before  and  at  the  time  of  the  com-  Second 
mitting  the  grievances  hereinaAer  next  mentioned,  held  and  enjoyed  divers,  to  S^lf^ttbg 
wit,  1000  acres  of  other  land,  with  the  appurtenances,  comprising,  amongst  oth-  ^^  *'"'" 
or  land,  divers,  to  wit,  300  acres  of  coppice  wood,  and  300  acres  of  underwood,  fcnSbuit 
situate  and  being  in  the  county  aforesaid,  aa  tenant  thereof  to  the  aaid  plain- S^dMi 
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roK  WASTE,  wff^  to  wit,  at,  &c.  {venue)  aforesaid  ;  and  thereupon  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant  to  cut  the  coppice  wood  and  under- 
wood, growing  in  and  upon  the  said  premises,  at  due  and  proper  times  and 
seasons.  Yet  the  said  defendant  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  in  his  reversionary 
estate  and  interest  of  and  in  the  said  land,  with  the  appurtenances,  whilst  the 
same  were  so  in  the  possession  of  the  said  defendant,  as  tenant  thereof  to  the 
said  plaintiff,  as  aforesaid,  to  wit,  on,  ^c.  and  from  thence,  for  a  long  and  un- 
reasonable time,  to  wit,  until  the day  of A.  D. wrongfully  de- 
layed cutting,  and  did  not  cut  divers,  to  wit,  100  acres  of  coppice  wood,  and 
100  acres  of  underwood,  of  and  belonging  to  the  said  premises,  which  ought  to 

have  been  cut  before,  to  wit,  in  the  year  of  our  Lord and  wrongfully  and 

injuriously  cut  the  same,  af\er  the  expiration  of  such  reasonable  time  as  afore- 
said, to  wit,  on  the day  of in  the  year  of  our  Lord and  just 

before  the  expiration  of  the  said  tenancy  of  the  said  defendant,  by  reason 
whereof  he  the  said  plaintiff  was,  by  the  said  defendant,  wrongfully  and  unjustly 
deprived  of  the  benefit  of  the  fresh  growth  of  the  said  underwood  and  coppice 
wood,  aHer  the  time  when  the  same  ought  to  have  been  cut,  and  which  he 
would  have  had  if  the  same  had  been  cut  at  due  and  proper  times  in  that  behalf, 
and  thereby  the  said  plaintiff  hath  been,  and  is  greatly  injured,  prejudiced  and 
aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  lands,  with 
the  appurttfiances,  to  wit,  at,  &c.  {venue). 

By  landlord  [Commencement  as  ante^  596.] — For  that  whereas  the  said  defendanl^here- 
nant,forDot  tofore,  to  wit,  on,  &c.  at,  diLc.  (venue)  was,  and  from  thence  hitherto  bath  been, 
aooord^to  ^^^  ^^^^  '^>  ^^1^^°^  ^^  ^^^  ^^^^  plaintiff,  of  a  certain  messuage,  farm,  land,  and 

md  hui-     premises,  with  the  appurtenances,  situate  in  the  parish  of in  the  county  of 

for  not're-  ,  and  by  reason  thereof,  during  *all  that  time  it  was  the  duty  of  the  aaid 

!*a^nogi    <^  defendant,  as  such  tenant  as  aforesaid,  to  manage,  use,  and  cultivate  die  said 
*786  ]  farm,  lands,  and  premises,  with  the  appurtenances,  in  a  good  and  husbandlflte 
manner,  and  according  to  the  custom  of  the  country  where  the  said  farm,  lands, 
and  premises  were  so  situate  as  aforesaid,  to  wit,  in  the  parish  and  county        1 
aforesaid.     Tet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  but        ' 
contriving,  &c. — [Stale  the  breaches  according  to  the  factf  as  in  asnaHpM, 
anfe,  307  <o  313.     If  the  action  he  not  for  repairing^  the  obligation  lo  repair^ 
and  the  breach,  should  be  stated  as  ante,  307  /o  313.     When  the  action  is  for  ike 
breach  of  an  express  covenant,  it  is  usual  in  one  count,  immedicUely  afier  As 
statement  of  the  tenancy,  to  aUege  the  terms  of  the  tenancy,  the  breach  ofwhaek       1 
is  complained  ofasJoUows : — *^  under  and  subject  to  certain  terms  and  condiHoms 
to  be  performed  and  fulfilled  by  and  on  the  part  of  the  said  defendant,  tbdU  is  t» 
say,  that,"  ^c.     Then  set  forth  the  covenant  in  the  lease,  ^c,     Add  a  eovsd  ta 
trover,  if  there  he  any  evidence  to  support  it,  and  conclude  as  ante,  696.     By  ni- 
coming  tenant  against  outgoing,  16  East,  71.] 


J} 


See  ibmu  in  assumpsit,  and  notes,  ante,  907.— When  case  is  maintainable,  id.  and   ants^  toL  i 
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[Comtneneemenl  as  antt^  596.] — For  that  whereas  the  said  plaintiff,  before  ^^  wateb- 
and  at  the  time  of  the  committiog  of  the  said  grievances  by  the  said  defendant        &e. 
hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is(d),  Fordtrart. 
lawfully  po8se8sed(<)  of  certain  [iron  and  tin]  works  and  premises,  with  the  ap-  terofaiirar 

purtenances,  situate  and  being  in  the  county  of [^  «*(/)«  Slc]  and  by  tiff?  Soiifc). 

reason  thereof  before(g')  and  at  the  time  of  the  committjng  of  the  grievances 
hereinafter  mentioned,  of  right(^)  ought  to  have  hud  and  enjoyed,  and  still  of 
right  ought  to  have  and  enjoy,  the  benefit  and  advantage  of  the  water  of  a  cer* 
tain  stream  or  *  water-course  in  the  county  aforesaid,  which  during  all  that  time  r  ^759  1 
of  right  ought  to  have  run  and  flowed  (t),  and  until  the  diversion  thereof  herein- 
after mentioned,  of  right  had  run  and  flowed,  and  still  of  right  ought  to  run  and 

{e)  See  forms,  8  Wentw.  Index,  }xw. — 2  East,  stakes)  which  had  never  been  done  by  his  prede* 

487.~4  Id.  107.--6Id.  208. — Lil.  £nt.55. — Piead.  cessors,  and  ihe  defendant,  who  bad  rights  on  the 

A.  74,  78, 106, 226,  251,  SCO,  307,  311,  S66.~Morg.  same  stream,  having  removed  the  stakes  and  the 

848,  S66. — 2  Rich.  C.  P.  163.    And  a  form  against  board  also,  a  verdict  was  given  for  the  plaintiffi  in 

a  canal  company  for  not  managintr  the  canal  accord-  an  acion  for  such    removal;    the  court  refused 

iog  to  act  of  parliament,  3  Y.  &  J.  60.— See  a  more  to  set  it  aside,  holding,  that  the  defendant  had  no 

general  form,  I  Mall.  141. — Post,  794,  5,  and  the  right  to  remove  the  board  as  well  as  the  stakes,  on 

notes  to  the  form,  ante,  769,  most  of  which  are  the  ground  that  the  ^stakes  gave  the  board  a  cha- 

applicable.    An  action  lies  for  diverting  or  obstruct-  racier  of  permanency,  incompatible  with  tlie  defen- 

ing  a  water-course  to  which  the  plaintiff  has  a  dant's  rights,  6  Bing.  379.    After  twenty  years' un- 

rignt,  and  whereb]^  he  has  sustained  damage.  Run-  interrupted  enjoyment  of  a  spring  of  water,  an  ab- 

ning  water  is  originally  publicijuria^  and  an  indi-  solute  ri^'ht  to  it  is  gained  by  the  occupier  of  ibe 

▼iduft)  can  only  acquire  a  right  to  it  by  applying  so  close  in  which  it  issues  above  ground,  and  the  own* 

much  of  it  as  he  requires  for  a  beneficial  purpose,  vrof  an  adjoining  close  cannot  lawfully  cut  a  drain, 

leaving  the  rest  to  others,  who,  if  they  acquire  a  whereby  the  supply  of  water  to  the  spring  is  dimi- 

risbt  to  it  by  subsequent  appropriation,  cannot  law-  nishcd,  I  Carapn.  463.    If  one  has  anciently  pits, 

fully  be  disturbed  m  the  enjoyment  of  it.      But  which  are  separated  by  a  rivulet,  he  may  cleanse 

wbera  the  plaintiff  alleged    that   defendant  had  them,  but  cannot  change  or  enlarge  them  to  the  io* 

erected  one  dam  above  plaiiiiiff's  premises,  and  jury  of  tho  water-course,  1  Wils.  174. 

widened  another,  and  thereby  prevented  the  wa-  (d)  This  allegation  is  immaterial,  and  need  not 

ter  from   running  in  its   usual  course,  and  in  its  bo  proved.    3  Taunt.  137, 8,  9. 

usual  calm  and  smooth  manner  to  the  plaintifi''s  (e)  Thestatementof  possession  is  sufficient,  an- 

premises,  and  thereby  the  water  run  in  a  different  te,  769. 

channel,  and  with  greater  violence,  and  injured  the  (/)  The  venue  is  local,  but  a  local  description 

iMnks  and  premises  of  plaintifi^  but  did  not  allege  of  the  nuisanco  is  unnecessary,  2  East,  477.    A 

any  injury  from  the  want  of  a  sufficient  quantity  of  variance  in  a  statement  of  the  local  situation  from 

water,  and  the  jury  found  that  plaintiff's  premises  thai  proved,  would  be  fatal.    Describing  a  weir  to 

were  not  injured,  but  were  of  opinion  that  defend-  have  been  erected  by  the  defendant,  at  U.,  when  it 

ant    had  no  right  to  stop  the  water,  or  keep  it  pent  was  erected  at  a  lower  part  of  the  same  water,  at 

up  in  the  summer  time ;  it  was  held  that  the  plamiiff  T.,  the  variance  was  held  fatal,  1  New  Rep.  1^. 

could  not  recover  damages  for  the  erection  of  the  2  Smith's  Rep.  677,  S.  C. 

dam,  bttt  was  bound  to  allege  and  prove  that  he  {g)  Sometimes  this  allegation  would  be  impro- 

bad  sustained  an  injury  from  the  want  of  a  sufB*  per,  4  East,  107. — 6  Id.  438.— 1  Taunt.  205.206.-* 

eient  quantity  of  water,  2  B.  &  C.  910.— 4  D.  &  1  B.  &  P.  87.    And  where  one  declared  m  case 

R.  689,  8.  C— The  owner  of  land  through  which  a  for  obstructing  a  wator-courso  upon  his  possession 

river  rims,  cannot,  by  enlarging  a  channel  of  cer-  of  a  mill,  with  the  appurtenances,  and  that  6y  reo" 

tain  dimensions,  leading  out  of  ih»  river  through  ton  qf  such  ki§  pouetnony  he  had  a  right  to  the 

which  the  water  bad  been  used  to  flow,  befbre  any  use  of  the  w&ier  running  in  a  certain  tunnel  to  the 

ftppropriatiun  of  it  by  another,  divert  more  of  it  to  mill ;  it  was  held,  that  such  allegation  was  not  sun- 

the  prejudice  of  any  other  land-owner  lower  down  ported  by  proof  that  the  tunnel  was  made  on  tns 

th»  river,  who  haa  at  anv  time  before  such  en-  defendant's  land,  which  he  had  agreed  to  let  the 

largament  appropiKtied  to  himself  the  surplus  wa-  plaintiff  have  for  this  purpose,  for  a  certain  consi> 

ter  whirh  did  not  escape  b}r  the  former  channel,  6  deratitm,  but  of  which  no  conveyance  was  made 

East,  2C8.    And  the  occupier  of  a  mill  may  main*  by  him  10  the  plaintiff  and  he  had  since  refused  as* 

tain  an  action  for  forcing  back  water,  and  mjuring  sent,  because  the  plaintiff  had  not  the  water  by 

his  milt,  although  he  has  within  a  few  years  previ-  reason  of  his  postetnion  of  tho  mill,  but  by  parol 

ous,  erected  a  wheel  requiring  less  water  than  the  license  or  contract  which  could  not  |.«ss  the  title  to 

one  he  had  previously  used.     1  B.  &  A.  258.  the  land,  and  the  license  was  revocable  and  revok* 

Bat  where  the  defendant  erected  a  dam  above  ed,  4  East,  107 ;  and  see  5  B.  &  C.  221. — 7  D.  & 

the  mill  of  the  plaintiff,  by  which  the  water  was  di-  R.  783,  8.  C. 

verted  firoro  its  accustomed  channel,  but  to  which  it  {h)  Ante,  769,  and  6  East,  2C8. 

returned  long  before  it  reached  the  plaintiff's  mill,  (i)  It  is  not  necessary  to  show  any  other  title  in 

which  diversion  affected  tho  regulanty  of  the  sup-  a  declaration  for  the  diversion  of  a  water-course 

Ely,  though  it  produced  no  waste  of  water,  it  was  than  **qua  ad  i$Tram^  &c.  of  plaintiff  "  currtr9 

•Id  that  the  plaintiff  was  entitled  to  recover,  7  censueeil;"  2Saund.  114.— Ante,768.— Cro.Car. 

Moore,  346.    Where  a  plaintiff  who  had  a  right  to  500, 675.— 3  Lev.  139.-3  Med.  49.— 1  Show.  64. 

irrigate  his  meadow,  by  placing  a  dam  of  loose  — 2  Show.  243.— Carih.  85. — 1  Leon.  247 .-'Palm, 

stones  across  a  small  stream,  and  occasional^  a  290.'— S  Lev.  133,  S.  C— 2  Ventr.  292.— Fits.  N. 

board  or  fender  fastened  (the  board  by  means  oTtwo  B.  123^  an4  see  6  M.  &  S.  29. 

Vol.  II.  80 


789  DECLARATIONS    IN    C/SE. 

TO  WATCB  flow  unto(Jl*)  the  9iid  works  of  the  said  plaintifi*,  for  the  supplying  the  same  with 
Sec.    '    water  for  the  working  thereof(/),  to  wit,  at,  &c.  (venue)  aforesaid.     Tet  the  said 
defendant  well   knowing  the    premises,  hut  contriving,  and  wrongfbllj  and 
unjustly  intending  to  injure  and  prejudice  the  said  plaiotifT  in  this  respedt  and  to 
deprive  him  of  the  use,  henefit,  and  advantage  of  the  water  of  the  said  strean^ 
and  to  hinder  and  prevent  the  said  plaintiff  from  working  bis  said  works  in  so 
ample  and  beneficial  a  manner  as  he  had  theretofore  done,  and  of  right  oug^ 
to  have  done,  and  to  injure  him  in  the  way  of  his  trade  and  business  of  a  maniH 
facturer  of  [tin  plates]  which  he,  during  all  the  time  aforesaid,  exercised  and 
carried  on,  and  still  doth  exercise  and  carry  on,  at  the  said  works  and  premises, 
and  to  put  him  to  great  charge,  expense,  trouble,  and  inconvenience,  whilst  the 
said  plaintiff  was  so  possessed  of  his  said  works  and  premises,  with  the  appur- 
tenances as  aforesaid,  and  so  exercised  and  carried  on  his  said  trade  and  busi- 
ness therein,  to  wit,  on,  &c.  and  on  divers  other  days  and  times,  between  that 
time  and  the  day  of  exhibiting  the  bill  of  the  said  plaintiff,  against  the  said  defen- 
dant in  this  behalf,  [or  if  in  C.  P.  **  before  the  commencement  of  this  suit,"] 
to  wit,  in  the  county  aforesaid(m)  wrongfully  and  injuriously  cut(ii),  dug,  and 
made,  and  caused  to  be  cut,  dug,  and  made,  in  and  out  of  the  sides  of  the  said 

stream  or  water-course  above  the  said  works  and  premises,  divers,  to  wit, 

sluices, trenche^!, channels,  and cuts,  of  great  depth  and  width, 

to  wit,  of  the  width  of feet,  and  of  the  depth  of feet,  and  kept  and  con- 
tinned,  and  caused  to  be  kept  and  continued,  the  said  sluices,  trenches, ciwiioekv 
and  cuts,  on  the  sides  of  the  said  stream  or  water-course,  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  and  thereby  during  all  the  time  aforesaid,  un\awfully 
[  ^790  1  c^nd  wrongfully  diverted  and  turned  divers  *large  quantities  of  the  water  of  the 
said  stream  or  water-course  nut  of  and  away  from  the  said  works  of  the  said  plain- 
tiff, and  stopt,  prevented,  and  hindered  the  water  of  the  said  stream  or  water-course 
from  running  or  flowing  along  its  usual  course  to  the  said  works,  and  from  supply* 
ing  the  same  with  water  for  the  necessary  working  thereof,  as  the  same  of  right 
ought  to  have  done,  and  otherwise  would  have  done,  and  by  reason  thereof  the 
water  of  the  said  stream  or  water-course,  sufficient  for  the  supplying  of  the  said 
works  of  the  said  plaintiff,  during  all  or  any  part  of  that  time,  could  not  nor  <fid 
run  or  flow  to  the  same,  as  the  same  of  right  ought  to  have  done,  and  otherwise 
would  have  done,  and  the  said  plaintiff  thereby,  for  want  of  such  sufficient  water, 
could  not,  during  that  time,  use  his  said  works  and  premises,  or  follow,  use,  or  ex- 

{k)  It  is  not  necessary  to  show  the  termini  of  a  according  to  the  fact,  see  aatc,  771,  o. ;  a  count  fcr 

water^course,  Skin.  S88. — Comb.  2S1 .  divenin^  and  tuminc,  &c.  is  not  sopported  by  proof 

({)  If  the  defendant  was  entitled  to  irrigate,  here  of  penning  back  ana  checking  a  stream,  6  Piicci  1 ; 

inaert  in  one  count  the  following  qualifications  of  ana  5  Tannt.  634.    Where  m  dedaraiioa  allege 

the  plainUff's  right ;  viz.  "  sat^e  and  except  tU  9Uch  ed  that  defendant  placed  and  raised  a  dam  acres 

Hmea  when  4t  shoufd  and  might  be  reasonable  the  stream,  and  thereby  dWerted  and  tiiraed  Uir 

and  proper  to  water  a  certain  dote  in  the  occu-  water,  and  prevented  it  from  running  alung  ito  on- 

paUon  of  the  said  drfendant,  near  to  the  said  al  course  to  the  plaintilPs  mill,  and  from  sapplYia| 

toater-coureejtoith  reaaonable  quantiHee  cf  the  the  same  with  water  (or  the  neceMary  woclsf 

Vfoter  tkeretffJ*  thereof,  as  the  same  of  right  ought  and  othemiH 

(m)  If  the  defendant  was  not  entitled  to  irrigate,  would  have  done:  it  was  bekl,  tnat  such  aHegatan 

then  insert  the  following  words :  **  and  at  times  was  supported  by  prooC  that  in  coBae(|t»enoe  of  the 

when  it  was  not  reasonable  or  proper  to  water  dam,  the  water  was  prevented  from  bemg  reguiarK 

the  said  close  qf  the  said  dtfendant,  with  the  supplied  to  the  plaiatitTs  mill,  although  the  sinam 

said  stream  or  water-course.'  was  not  diverted,  as  the  dam  was  erectad  above 

(n)  It  seems  that  a  declaration  for  obstructing  a  the  tnili,  and  the  water  returned  to  its  repdar  oowsb 

water-course,  without  showing  how,  is  bad  on  ue-  long  before  it  reached  the  mill,  and  there  was  ■• 

murrer,  but  not  after  verdict,  1  Lord  Ravm.  452,  waste  of  water  occasioned  by  the  erecCkn  eS  ill* 

sed  qtuere.    The  injurious  act  shouIcT  be  described  dam,  7  Moore^  S46. 
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ercise  his  said  trade  or  business  therein  in  so  large,  extensive,  and  beneficia]  a  ^^  water. 
manner  as  he  might  and  othervrise  would  have  done,  but  was  thereby  during  ail       &c. 
that  time  deprived  of  the  use  and  enjoyment  of  his  said  works  and  premises, 
and  of  all  the  benefits,  profits,  gains,  and  advantages  which  he  otherwise  might 
and  would  have  made,  by  carrying  on  his  trade  and  business  therein,  to  wit, 
at,  &c.  {venue)  aforesaid. — And  whereas  also  th^  said  plaintiff,  before  and  at  Bacond 
the  time  of  the  committing  of  the  grievance  hereinafter  next  mentioned,  was,  ^^J^!^ 
and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain  H^^^*^^ 
other  works  and  premises,  with  the  appurtenances,  situate  and  being  in  the  withoat      ' 
county  aforesaid,  near  to  a  certain  other  streatn  or  water-course  there,  and  ihrmeLt 
which  said  last-mentioned  stream«or  water-course,  before  and  at  the  time  of  the  (^)- 
committing  of  the  grievances  hereinafter  next  mentioned,  had  run  and  flowed, 
and  been  used  and  accustomed  to  run  and  flow,  and  of  right  ought  to  have  run 
and  flowed,  and  still  of  right  ought  to  run  and  flow  in  great  plenty  and  abun- 
dance, unto  the  said  last- mentioned  works  of  the  said  plaintiff,  for  the  supply- 
ing the  same  with  necessary  water  for  the  working  thereof,  to  wit,  at,  &.c.  afore- 
said.    Yet  the  said  defendant,  well  knowing  the  said  last-mentioned  premises, 
but  contriving  and  intending  to  injure  and  prejudice  the  said  plaintiff  in  this  be- 
half, and  to  deprive  him  of  the  use,  benefit,  and  advantage  of  the  water  of  the 
said  last-mentioned  stream  or  water-course,  and  to  deprive  him  of  the  benefit 
and  profits  of  his  said  ladt-meutioned  works,  and  of  his  trade  and  business  as 
manufacturer  *of  [tin  plates]  as  aforesaid,  and   to  put  him  to  great  charge,  r  *79i  i 
trouble,  expense,  and  inconvenience,  whilst  the  said  plaintiff  was  so  possessed 
of  the  said  last-mentioned  works,  with  the  appurtenances  as  aforesaid,  and 
carried  on  the  said  business  therein,  to  wit,  on  the  day  and  year  aforesaid,  and 
on  divers  other  days  and  times,  between  that  day  and  the  day  of  exhibiting  this 
bill,  [or  if  in  C.  P.  "  before  the  commencement  of  this  suit,"J  wrongfully  and 
unjustly  diverted  and  turned  divers  large  quantities  of  the  water  of  the  said  last- 
mentioned  stream  and  water-course  out  of  the  same,  and  away  from  the  said 
last-mentioned  works  of  the  said  plaintiff,  and  hindered  and  prevonted(p)  the 
water  of  the  said  last-mentioned  stream  or  water-course  from  running  or  flow- 
ing along  its  usual  course  to  the  said  last-mentioned  works  of  the  said  plaintiff, 
and  from  supplying  the  same  with  water  for  the  necessary  working  thereof,  as 
the  same  ought   to  have  done,  and  otherwise  would  have  done,  and  by  reason 
thereof  the  water  of  the  said  Jast-mentioned  stream  or  water-course,  sufiicient 
for  the  supplying  of  the  said  last-mentioned  works,  during  that  time,  could 
not  nor  did  run  or  flow  to  the  same,  as  the  same  ought  to  have  done,  and  other- 
wise would  have  done,  and  the  said  plaintiff,  for  want  of  such  sufficient  water, 
could  not,  during  that  time,  use  his  said  last-mentioned  works,  or  follow,  use,  or 
exercise  his  trade  and  business  therein,  in  so  large,  extensive,  and  beneficial  a 
manner,  as  he  ought  to  have  done,  and  otherwise  would  have  done,  but  was  there- 
by, during  all  that  time,  deprived  of  the  use  and  enjoyment  of  the  said  last-men- 
tioned works  and  premises,  and  of  all  benefit,  profit,  gain,  and  advantage  which 
he  otherwise  might  and  would  have  made,  by  carrying  on  his  said  trade  and 

(o)  Se«  a  more  general  form,  1  Mall.  141 ;  but    defendant  prevented  the  water  flowing,  &c.  see  | 
see  ante,  789,  note  (n).  Lord  Raym.  462.— Ante,  789,  note  (n) . 

(ji)  ^tfre,  if  it  ought  not  to  be  ayerred  bow  the 
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TP  WAT&B-  buftiiMis  therein,  to  wit,  at,  &c.  (rentie)  aforeaaid. — Aod  whcreaa  also  the  aaid 
coi^Kti  p|g|Q^g>^  before  and  at  the  time  of  the  committing  the  grievancea  hereinafter 
Third  count,  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  UwfuUj 
fn«°the^^^^'  possessed  of  certain  other  works  and  premises,  with  the  appurtenancest  ailnate 
banks  of  the  j^^j  beioff  in  the  county  aforesaid,  near  to  a  cerlaio  other  stream  or  valer- 

nvcr  in  re-  »  •'  ,  •     /- 

pair(9).  course  there,  and  which  said  last-mentioned  stream  or  water-course,  before 
r  *792  1  ^^^  °^  ^^®  ^^"^^  ^^  committing  ^the  grievances  hereinafter  mentioned,  had 
run  and  flowed,  and  had  been  used  and  accustomed  to  run  and  flow,''aod  of 
right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow,  in 
great  plenty  and  abundance,  onto  the  said  last-mentioned  works  of  the  said 
plaintiff,  for  the  supplying  of  the  same  with  necessary  water  for  the  working 
thereof,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  the  said  defendant, 
before  and  at  the  time  of  the  committing  of  the  same  grievances  hereinaAer 
mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  posaessed 
of  divers,  to  wit, closes  of  land,  on  the  banks  and  sides  of  the  said  last- 
mentioned  stream  or  water-course,  and  the  said  defendant,  by  reason  thereof, 
during  all  the  time  aforesaid,  of  right  ought  to  have  repaired  and  amended, 
and  still  of  right  ought  to  repair  (r)  and  amend,  such  parts  of  the  banks  of 
the  said  stream  or  water-course,  which  are  situate  within,  and  are  parts  of  the 
same  closes,  as  occasion  hath  required,  or  should  require,  to  prevent  the  water 
of  the  said  last-mentioned  stream  or  water-course  from  escaping  or  runoing 
from  the  same  through  the  same  banks,  through  the  defects  and  insufficiencies 
thereof.  Tet  the  said  defendant,  well  knowing  the  said  last-meofiooed  preoii* 
ses,  but  contriving  and  intending  wrongfully  and  unjustly  to  injure,  prejudice, 
and  aggrieve  the  said  plaintifi*  in  this  behalf,  and  to  deprive  him  of  the  use, 
benefit,  and  advantage  of  the  water  of  the  said  last-mentioned  stream  or  water- 
course, and  of  the  benefits  and  profits  arising  from  his  exercising  and  carry- 
ing on  his  said  trade  and  business  in  the  said  last-mentioned  works  and  pre- 
mises as  aforesaid,  whilst  the  said  plaintifl*  was  so  possessed  <^  the  said  last- 
mentioned  works  and  premises,  with  the  appurtenances,  as  aforesaid,  and  car- 
ried on  his  said  trade  and  business  therein,  to  wit,  on,  <Slc.  and  from  thence 
for  a  long  space  of  time,  to  wit,  hitherto,  wrongfully  and  unjustly  suffered 
and  permitted  the  said  banks  to  be  and  continue,  and  the  same,  during  all 
that  time,  were  ruinous  and  in  bad  condition  for  want  of  needful  and  necessary 
repairing  and  amending  the  same,  whereby  divers  large  quantities  of  the 
water  of  the  said  last-mentioned  stream  or  water-course  which  otherwise  would 
have  run  and  flowed  to  the  said  last -mentioned  works  of  the  said  piaiatifi*,  and 
have  worked  the  same,  on  the  said  day  and  year  aforesaid,  and  on  divers  other 
[  *793  ]  days  and  times,  between  that  day  and  the  *day  of  exhibiting  the  bill  aforesaid, 
[or  if  in  C.  P.  ^*  before  the  commencement  of  this  suit,'']  escaped  and  ran  from 
and  out  of  the  said  lust-mentioned  stream  or  water-course,  through  the  said  de- 
fects and  insufliciencies  of  the  said  banks,  and  became  and  were  wholly  lost  to 
the  said  plaintiff,  and  never  did  run  or  flow  to  the  said  last-mentioned  works,  for 

{q)  Bee  Plead.  A.  226.     This  count  is  proper,  (r)  This  ie  a  eufficient  allegation,  'Ld.  Ravm. 

in  order  to  avoid  the  risk  of  net  being  able  to  pro? e  1668. — Salk.  960.— S  T.  R.  766.— t  Saund.  1 IS^  14. 

that  the  defendant  made  the  cuts,  as  stated  in  the  — Ante^  780^  note. 
Brat  count. 
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the  working  thereoff  as  the  aame  ought  to  have  done,  aod  otherwise  would  have  ^^^^J^^" 
done,  and  therehj  the  said  plaintifft  for  want  of  the  said  water,  could  not,  dur-       &c. 
ing  all  or  any  part  of  the  time  last  aforesaid,  use  or  work  his  said  last-mentioned 
works,  or  follow,  use,  or  exercise  his  said  trade  or  business  therein,  in  so  large, 
extensive,  and  beneficial  a  manner  as  he  ought  to  have  done,  and  otherwise  would 
have  done,  and  was  thereby  during  all  that  time,  deprived  of  the  use  and  en- 
joyment of  his  said  last-mentioned  works,  and  of  the  benefits,  profits,  and  ad- 
vantages which  he  otherwise  might  and  would  have  derived  and  acquired  from 
tarrying  on  his  said  trade  and  business,  to  wit,  &c.  (venue)  aforesaid. — And  ^ounHbr 
whereas  alao  the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  wi<i«niiig, 
grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  from  the 
still  is,  lawfully  possessed  of  certain  other  works  and  premises,  with  the  appur-  '^^*™(')* 
tenances,  situate  in  the  county  aforesaid,  near  to  a  certain  other  stream  or  water- 
course, which  before  and  until  the  time  of  the  committing  of  the  grievances  by 
the  said  defendant  as  hereinaller  mentioned,  had  run  and  flowed,  and  had  been 
used  and  accustomed  to  run  and  flow,  and  of  right  ought  to  have  run  and  flow- 
ed, and  still  of  right  ought  to  run  and  flow,  in  great  plenty  and  abundance,  un- 
to the  said  last- mentioned  works  of  the  said  plaintifi*  for  the  supplying  of  the 
same  with  necessary  water  for  the  working  thereof,  to  wit,  at,  &c.  (venue)  afore- 
said ;  yet  the  said  defendant  well  knowing  the  said  last-mentioned  premises, 
but  contriving,  and  intending  unlawfully  and  wrongfully  to  injure  and  prejudice 
the  said  plaintifi*  in  this  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  ad- 
vantage, of  the  water  of  the  said  last-mentioned  stream  or  water-course,  and  to 
deprive  him  of  the  benefit  and  profit  of  his  said  last-mentioned  works,  and  his 
trade  and  business  as  such  manufacturer  as  aforesaid,  and  to  put  him  to  great 
charge,  trouble,  expense,  and  inconvenience,  whilst  he  the  said  plaintifi*  was  so 
possessed  of  the  said  last-mentioned  woiks  and  premises,  with  the  appurte- 
nances as  aforesaid,  and  carried  on  the  said  ^business  therein,  to  wit,  on  the  [  *794  ] 
day  and  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day    ^ 
and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  before  the  commencement 
of  this  suit,"]  wrongfully  and  injuriously  widened,  deepened,  and  enlarged,  di- 
vots, to  wit, feeders, sluices, cuts,  and  water-courses, 

leading  from  and  out  of  the  said  stream  or  water-course  in  this  count  first  above 
mentioned,  and  thereby,  on  those  several  days  and  times,  drew  ofl",  and  divert- 
ed from  the  said  stream  or  water-course,  a  much  greater  quantity  of  water  than 
had  before  then  used  to  flow,  or  ought  then  to  have  flowed  from  the  said  stream 
or  water-course,  and  away  from  the  said  last-mentiooed  works  of  the  said  plain- 
tiflT,  and  hindered  and  prevented  the  water  of  the  said  last-mentioned  stream  or 
water-course  from  running  or  flowing  along  its  usual  course  to  the  said  last-men- 
tioned works  of  the  said  plaintifi*,  and  from  supplying  the  same  with  water  for 
the  necessary  working  thereof,  as  the  same  ought  to  have  done,  and  otherwise 
would  have  done,  and  wrongfully  and  injuriously  kept  and  continued  the  said 
feeders,  sluices,  cuts,  and  water-courses,  so  w*idened,  deepened,  and  enlarged, 
and  the  water  so  drawn  ofl*  in  larger  quantities  as  aforesaid,  from  thence  hi- 
therto and  by  reason  thereof,  the  water  of  the  said  stream  or  water-course,  suflS- 

(•)  As  to  Uu0  count,  6  E«at,208.— 1  Wik.  175. 
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TO  WATER,  eieni  for  the  supplying  of  the  said  last-mentioned  works,  during  alt  or  any  part 
&c.  '  of  that  time,  could  not,  nor  did  run  or  flow  to  the  same,  as  the  same  ought  to 
have  done,  and  otherwise  would  have  done,  and  the  said  plaintiff  therebj,  for 
want  of  such  sufficient  water,  could  not,  during  all  or  any  part  of  that  time,  use 
his  said  last- mentioned  works  and  premises,  or  follow,  use,  or  exercise  his  trade 
and  business  therein,  in  so  large,  extensive,  and  beneficial  a  manner  as  heoagfat 
to  have  done,  and  otherwise  might  and  would  have  done,  but  was  therebj  dur- 
ing all  that  time  deprived  of  the  use  and  enjoyment  of  the  said  last-mentioned 
works  and  premises,  and  of  all  the  profits,  benefits,  and  advantages,  which  he 
otherwise  might  and  would  have  made  by  carrying  on  his  said  trade  and  boai- 
ness  therein,  to  wit,  at,  &c.  (venue)  aforesaid. — [Conclusion  as  anley  596;] 

f 

foTremov^  For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  griev- 
i^  "Ji^tch  ances  by  the  said  defendant  hereafter  next-mentioned,  the  said  plaintiff  was,  and 
prevent  wa^  from  theuce  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  mill 

idoff  to  a""*  &nd  premises,  with  the  appurtenances,  situate  in  the  county  of ^  near  unto 

^^f^  •  a  certain  stream  of  water  running  towards  the  said  mill  and  premises,  and  in 
tiff*  couM  not  and  across  which  said  stream  of  water  there  then  was  and  of  right  ought  to  hare 
workmUl.  been,  and  still  of  right  ought  to  be  a  certain  hatch,  for  the  purpose  of  prevent- 
ing the  water  of  the  said  stream  from  running  to  the  said  mill,  to  wit,  in  the 
county  aforesaid.  Tet  the  said  defendant  well  knowing  the  premises,  but  con- 
triving and  intending  to  injure  and  aggrieve  the  said  plaintiff,  hereto/ore,  to 
wit,  on,  &c.  in  the  county  aforesaid,  seized  and  took  the  said  hatch,  and  cast 
and  threw  the  same  therefrom,  and  thereby  and  otherwise  on  the  day  and  year 
aforesaid,  and  on  divers  days  and  times  between  that  day  and  the  day  of  ejdii- 
biting  of  the  bill  of  the  said  plaintiff  in  this  behalf,  [or  if  in  0.  P.  *'  before  the 
commencement  of  this  suit,"]  caused  and  procured  divers  large  quantities  of 
the  water  in  the  said  stream  to  flow  to  the  said  mill  of  the  said  plaintiff,  which 
^  would  otherwise  have  run  and  flowed  away  from  the  same,  and  thereby  the 
said  plaintiff  was,  on  those  several  days  and  times,  hindered  and  prevented  from 
repairing  a  certain  wheel,  with  the  appurtenances,  of  and  belonging  to  the  then 
said  mill,  whereby  also  the  said  plaintiff  has  been  and  is  prevented  from  woik- 
ing  his  said  mill  so  extensively  and  advantageously  as  he  otherwise  would  have 
done,  and  has  lost  and  been  deprived  of  the  profits  and  advantages  whicb  he 
otherwise  might  and  would  have  derived  and  acquired  from  the  said  mill,  to  wit, 
in  the  county  aforesaid. 


For  iDttr- 
rupting 


For  that  whereas  before  and  at  the  time  of  committing  the  grievances  by  the 
plaintiB'to     q^\^  defendant  hereinafler  mentioned,  a  certain  close  of  meadow  land,  with  the 

sioparjr  right  appurtenances,  situate  and  being  in  the  parish  of in  the  county  of 

meadl*v(l)?  ^^d  near  to  a  certain  stream  or  water-course  there,  was  in  the  possession  and       ^ 
occupation  of  one  W.  H.  as  tenant  thereof  to  the  said  plaintiff,  (the  reversion 
thereof  then  and  still  belonging  to  the  said  plaintiff)  to  wit,  at,  &c. — And  where-       ) 
as  also,  long  before,  and  until,  and  at  the  time  of  the  committing  of  the  griev-       i 
ances  hereinafter  mentioned,  a  great  part  of  the  water  of  the  said  stream  or  wa- 
'    tcr-course  did  run  and  flow,  and  of  right  ought  to  have  run  and  flowed,  and 

{t)  This  was  the  form  of  declaration  used  in  the  case  in  6  Bing.  379,  noticod  ante,  788,  note  (r). 


^ 
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still  of  right  ousht  to  mn  aod  flow  therefrotn,  under  a  certain  arch,  unto  and  into,  to  wat»- 
and  along  a  certain  channel,  and  thence  unto,  into,  and  over  a  certain  close  of       he, 
the  said  defendant,  and  from  thence  through  a  hole  under  the  cellar  of  a 
certain  dwelling-house,  unto  and  into  a  certain  channel,  and  from  thence  unto 
and  into  the  said  close  of  meadow  land,  for  the  irrigating  and  watering  of  the 
said  close,  and  the  benefit  and  improvement  of  the  soil  thereof,  to  wit,  at,  &c» 
Yet  the  said  defendant,  well  knowing  the  premises,  but  contriviiig,  and  wrong- 
fully and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff 
in  his  reversionary  estate  and  interest  of  and  in  the  said  close  of  meadow  land, 
with  the  appurtenances,  whilst  the  same  was  so  in  the   possession  and  occupa- 
tion of  the  said  W.  H.  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  and 
whilst  the  said  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on,  d&c. 
at,  &c.  wrongiiilly  and  unjustly,  without  the  leave  or  license,  and  against  the 
will  of  the  said  plaintiff,  pulled  down  and  removed,  and  caused  and  procured  to 
be  pulled  down  and  removed,  a  certain  board  before  then  erected,  aod  then 
standing  and  being  in  and  across  the  said  stream  or  water^course,  for  the  pur- 
pose of  diverting  and  turning  the  said  part  of  the  said  water  there  under  the 
said  arch,  and  unto  and  into,  and  along  the  said  channel  and  close  of  the  said 
defendant,  unto  and  into  the  said  close  of  meadow  land,  for  irrigating  and  wa- 
tering the  same,  and  benefiting  and  improving  the  soil  thereof  as  aforesaid,  and 
wrongfully  and  unjustly  kept  and  continued,  and  caused  to  be  kept  and  contin- 
ued, the  said  board  so 'pulled  down  and  removed  as  aforesaid,  for  a  long  space 
of  time,  to  wit,  from  thence,  hitherto,  and  thereby,  during  the  time  aforesaid, 
wrongfully  and  unjustly  let  down  and  drew  off,  and  caused  to  be  let  down  and 
drawn  off,  a  great  part  of  the  water  of  the  said  stream  or  water-course,  which, 
during  the  time  aforesaid,  ought  to  have  run  and  flowed,  and  otherwise  might 
and  would  have  run  and  flowed,  and  hindered  and  prevented  the  same  from  run- 
ning and  flowing  under  the  same  arch,  unto,  into,  and  along  the  said  channel, 
and  thence,  unto,  into,  and  over  the  said  close  of  the  said  defendant,  and 
through  the  said  hole  and  channel,  unto  and  into  the  said  close  of  meadow  land, 
for  the  purposes  aforesaid,  and  by  means  of  the  several  premises  aforesaid,  the 
said  close  of  meadow  land,  and  the  soil  thereof,  have  been  and  are  greatly  im- 
poverished, deteriorated,  and  lessened  in  value,  and  the  said  plaintiff  has  been 
and  is  thereby  greatly  injured,  prejudiced,  and  aggrieved  in  his  reversionary  es-    ' 
tate  and  intereft,  of  and  in   the  said  close  of  meadow  land,  with  the  appurte- 
nances, so  in  the  possession  and  occupation  of  W.  H.  as  tenant  thereof  to  the 
said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  aforesaid. 

"^For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  com-  tS^^ 


owner 


mitting  the  grievance  hereinafter  next  mentioned,  was  possessed  of  a  certain  ^^7^^ 
wharf  near  to  and  adjoining  the  River  Thames,  to  wit,  at,  &c.  (venue), — And  ireoinUM 
whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  Thamw 
grievances  hereinafter  next  mentioned,  was  a  barge-master,  and  was  retained  r^^''***!^!^ 
and  employed  by  certain  persons,  to  wit,  &c.  to  carry  and  convey  a  large  quan-  other  tim- 

tity,  to  wit, bricks,  to  the  said  wharf  of  the  said  defendant,  and  there,  to  tenod, 

wit,  at  the  said  wharf,  to  deliver  the  same  to  the  said  defendant,  and  before  and  ^^^i^i 
at  the  time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  a  Ur^itmck 

against  tho 
timbor. 
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TA  WATSB  Certain  barge  or  vessel  of  the  said  plaintifit  of  great  Talue«  to  wit»  of  the  Tmkam 
Ac.       of  £ —  was  used  and  employed  by  him  in  and  about  the  delivery  of  tlie  said 
bricks,  to  wit,  at,  &c.  aforesaid  ;  yet  the  said  defendant  not  regarding  his  duty, 
but  contriving  and  intending  to  injure  and  damnify  the  said  plaintifi^  heretofore, 
to  wit,  on,  &c.  wrongfully  and  injuriously  put  and  placed  a  certato  large  tree, 
or  piece  of  timber,  in  the  said  River  Thames  aforesaid,  and  near  to  the  said 
wharf  of  the  said  defendant,  sunk  in  the  water  and  out  of  view,  without  plac- 
ing, or  causing  to  be  put  or  placed,  any  buoy,  mark,  or  other  thing,  to  denote 
the  same  being  there,  and  also  wrongfully  and  injuriously  kept  and  continued 
divers  large  quantities  of  other  timber  of  the  said  defendant  in  the  said  River 
Thames,  near  to  the  said  wharf,  floating  and  beating  about,  unfastened  and  in- 
secure, to  wit,  at,  &c.  {venue)  aforesaid  ;  by  reason  of  the  premises,  and  whilst 
the  said  barge  of  the  said  plaintiff  was  at  the  said  wharf,  having  been  and  heii^ 
so  used  and  employed  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  and  opoo  the  tide 
snd  water  ebbing  there,  and  the  said  plaintiff  and  his  servants  being  wholly 
ignorant  of  the  said  tree,  or  piece  of  timber,  so  lying  and  being  in  the  said  River 
Thames  as  aforesaid,  the  said  barge  or  vessel  of  the  said  plaintiflT  dropped  and 
fell,  and  came  upon  the  said  tree,  or  piece  of  timber,  and  struck  upon  and  against 
the  same,  and  thereby  the  bottom  of  the  said  barge  or  vessel  became  and  was 
greatly  broken  and  staved,  and  divers  large  quantities  of  water  thereapon  then 
and  there  penetrated  and  came  into  the  said  barge,  and  filled  and  sunk  the 
same ;  and  also,  by  means  of  the  premises,  and  of  the  said  barge  not  beiog  in 
a  state  to  rise  upon  the  return  of  the  tide,  as  it  otherwise  would  hive  done,  the 
said  other  timber  of  the  said  defendant  so  floating  and  beating  about,  and  unfaa* 
tened  and  insecure  as  aforesaid,  then  and  there  floated  over  and  upon  the  aaid 
barge,  and  then  and  there  forced  the  side  of  the  said  barge  out,  and  broke  and 
destroyed  the  same,  and  thereby  the  said  barge,  being  of  the  value  aforesaid, 
became  and  was  of  no  use  or  value  to  the  said  plaintiff,  and  he  the  said  plaintiff 
bath  lost  and  been  deprived  of  the  use  of  his  said  barge,  and  is,  by  means  of 
the  premieres,  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &e.  («<mM) 
aforesaid* 

For  taming      For  that  whereas  before  and  until,  and  at  the  time  of  the  committing  of  the 
ins  the        grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  and  after  ihe 
D&vl«abU^    making  of  a  certain  act  of  parliament  made  and  passed  in  the  30th  year  of  the 
wh*reby      ^^^^^  of  his  late  Majesty  King  George  the  Third,  intituled,  "  An  act  for  making 
plaiotifira     and  maintaining  a  navigable  communication  ^between  Stowmarket  and  Ip- 
hSX^J^'^*  swich,  in  the  county  of  Suffolk,"  the  said  navigable  communication  had  been 
^wg<ti).  *"^  ^**  "^*^®  ^'"^'^  Stowmarket  to  Ipswich  aforesaid,  and  all  the  liege  subjects        j 
[  «796  i  o^  ou>^  said  lord  the  king  had  been  used  and  accustomed  to  have,  and  of  rig^ 
ought  to  have  had,  and  still  of  right  ought  to  have,  the  said  navigable  commo- 
nication  for  the  carriage  and  conveyance  of  their  goods,  wares,  and  merchan- 
dizea,  in  boats,  barges,  and  other  conveyances,  in,  upon,  and  along  the  said  na- 
vigable communication,  subject  to  the  terms  and  provisions  in  the  aaid  act 


(tt)  The  plaintiff*  obtained  a  verdict,  after  hav-  public,  he  may  rapport  an  actU»,  see  WiOct*]!. 

iBfbMnnoBattited,  and  a  new  trial  granted,  on  the  71,73 CarUi.  194.— S  M.  Sc  &  472.    4M.&a 

Eound,  Utat  if  an  individual  cuataina  any  particu-  101.— t  Bing.  2^  156.    Bee  a  fom  afaiBA  a 

r  danage  in  eoneequence  of  a  nuisance  to  the  canal  company,  8  Y.  ft  J.  60. 


ton    TOKTB    TO    REAL    PROPERTY    CORPOREAL.  796 

tioned,  to  wit,  at,  &c.  (venue)  aforesaid.     And  whereas  also,  before  and  at  the  '^^  water* 

...  COURSE*, 

time  of  the  committing  of  the  grievances  hereinafter  mentioned,  divers  boats,  &c. 
barges,  and  other  vessels,  lo  wit, boats, barges,  and  i^—  other  ves- 
sels of  (he  said  plaintifi*  were  proceeding  in  and  upon,  and  along  the  said  naviga- 
ble communication,  subject  to  tho  terms  and  provisions  in  the  said  act  mention- 
ed, to  wit,  at,  6lc.  {venue).  And  whereas  also,  before  and  at  the  time  of  the 
committing  of  (he  grievances  hereinafter  mentioned,  divers  boats,  barges,  and 

other  vessels,  to  wit, boats,  &c.  of  the  *said  plaintiff,  were  proceeding  in,  [  *797  ] 

upon,  and  along  the  said  navigable  communication,  with  divers  goods,  wares, 
and  merchandizes  therein,  of  the  said  plaintiff,  to  be  carried  and  conveyed  there* 
in,  in,  upon,  and  along  the  said  navigable  communication,  to  wit,  at,  &c.  (venue) 
aforesaid.  Yet  the  said  defendant  well  knowing  the  premises,  but  contriving,  and 
wrongfully  and  unjustly  intending  to  injure  and  prejudice  the  said  plaintiff  in  this 
respect,  and  to  deprive  him  of  the  use  and  benefit  of  the  said  navigable  com- 
munication, and  to  put  him  to  great  trouble,  charge,  inconvenience,  and  ex- 
pense, whilst  the  said  boats,  &c.  and  the  said  goods,  wares,  and  merchandizes 
of  the  said  plaintiff  in  and  on  board  thereof,  were  so  proceeding  in,  upon,  and 
along  the  said  navigable  communication  as  aforesaid,  to  wit,  on,  &c.  afore* 
said,  and  on  divers  other  days  and  times,  between  that  day  and  the  day  of  ex- 
hibiting the  bill  of  the  said  plaintiff,  wrongfully,  unjustly,  and  unlawfully  diverted 
and  turned  divers  large  quantities  of  the  water  of  the  said  navigable  communi- 
cation, off  and  away  from  the  same,  and  thereby  stopped,  prevented,  and  hinder- 
ed the  water  of  the  said  navigable  communication  from  running  and  flowing 
along  its  natural  course,  as  it  ought  to  have  done,  and  otherwise  would  have 
done,  and  thereby  the  said  boats,  &c.  of  the  said  plaintiff,  with  the  said  goods, 
wares,  and  merchandizes  of  the  said  plaintiff  so  laden  in  and  on  board  thereof 
as  aforesaid,  and  so  proceeding  in,  along,  and  upon  the  said  navigable  com- 
munication as  aforesaid,  were  stopped,  prevented,  and  hindered  from  proceed- 
ing in,  upon,  and  along  the  said  navigable  communication,  for  a  long  space  of 
time  then  next  ensuing,  to  wit,  for  the  space  of  five  days  from  the  day  and  year 
first  above  mentioned,  and  thereby  the  said  plaintiff  was  not  only  deprived  of  the 

use,  benefit,  and  enjoyment  of  his  said  boats,  &c.  and  of  divers,  to  wit, 

horses,  kept  by  him  the  said  plaintiff  to  draw  the  same,  and  of  all  the  benefits, 
profits,  gains,  and  advantages  which  he  otherwise  might  and  would  have  made 
by  the  use  and  employment  of  the  said  boats,  d&c.  in  the  carriage  and  convey- 
ance of  his  said  goods,  wares,  and  merchandizes,  in,  upon,  and  along  the  said 
navigable  communication  as  aforesaid,  but  was  also  thereby  hindered  and  pre- 
vented from  selling  and  disposing  of  a  large  quantity,  to  wit, chaldrons 

of  coals  then  on  board  the  said  boats,  &c.  and  which  he  otherwise  might  and 

would  have  sold  for  divers  large  ^profits  and  advantages  in  that  behalf,  to  wit,  r  ^^gg  ] 

at,  &c.  (venue)  aforesaid. — And  whereas  also,  af\er  the  making  of  the  said  act  »««<>?<*.  . 

.  ,        .      /v  count,  tn&t 

of  parliament,  and  before  the  committing  of  the  grievances  heremafter  next  defendant 
mentioned,  a  certain  navigable  canal  had  been  and  was  made  from  Stowmarket  i!!|^^*^  a 
aforesaid  to  Ipswich  aforesaid,  in  pursuance  of  the  said  Statute,  and  all  tl^^J^dSnd! 
liege  subjects  of  our  said  lord  the  king  then  had  been  used  and  accustomed  but  wrong- 
to  have,  and  of  right  ought  to  have,  the  use  of  the  said  navigable  canal,  for  the  improper 
carriage  and  convpyance  of  their  goods,  wares,  and  merchandize,  in  boats,  *™*®  "^ 
Vol.  II.  81 
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TO  WATZB-  bargesy  and  other  Teasels*  in*  upon*  and  along  the  said  navigable  eoromimtcatioaff 
&c.      subject  to  the  regulations  in  the  said  act  mentioned,  to  wit,  at,  &g.  aforesaid  ; 
more  water  and  whereas  also,  before  and  at  the  time  of  committing  the  said  last-meotioiied 
MceMary.    grievances,  the  said  defendant  was  possessed  of  a  certain  mill,  and  certain 
works  near  to  the  said  navigable  canal,  and  was  entitled  to  use,  in  a  reasonable* 
proper,  and  moderate  manner,  and  at  reasonable  and  proper  times,  the  water 
of  the  said  navigable  canal,  for  the  purpose  of  working  the  said  mill  and  works, 
to  wit,  at,  &c.  (venue)  aforesaid  ;  and  whereas  also,  before  and  at  the  time  of 
the  committing  of  the  grievances    hereinaAer  next  mentioned,  divers  boats, 
barges,  and  other  vessels  of  the  said  plaintiff  were  proceeding  in,  along,  and 
upon  the  said  navigable  canal,  with  divers  goods,  wares,  and  merchaodtses  of 
the  said  plaintiff,  to  be  carried  and  conveyed  therein,  in  and  along  the  said  nai^ 
gable  canal,  to  wit,  at,  &c.  {venue)  yet  the  said  defendant  well  knowing  die  pre- 
mises last  aforesaid,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure  and  prejudice  the  said  plaintiff  in  this  respect,  and  to  deprive  him  of  tbe 
use  and  benefit  of  the  said  navigable  canal,  and  to  put  him  to  great  charge, 
trouble,  expense,  and  inconvenience,  whilst  the  said  last-mentioned  boats,  barges, 
and  other^  vessels  of  the  said  plaintiff,  with  the  said  goods,  wares,  and  merchan- 
dizes in  and  on  board  thereof,  were  proceeding  in,  upon,  and  along  the  said  ca- 
nal as  aforesaid,  to  wit,  on,  d&c.  and  on  divers  other  days  and  times,  wrongfully 
and  unjustly,  and  in  an  unreasonable  and  immoderate  manner,  and  at  unseason- 
able and  improper  times,  diverted  and  turned  divers  large  quantities  of  water 
from  and  out  of  the  said  navigable  canal,  the  same  being  much  iarger  qoanti* 
ties  of  water  than  were  necessary  for  the  proper  working  of  his  sud  miU  and 
works,  out  of  and  away  from  the  said  navigable  canal ;  and  thereby  stopped, 
[  *799  ]  prevented,  and  hindered  the  water  of  the  said  navigable  *canal  from  running 
and  flowing  along  its  natural  course  as  it  ought  to  have  done,  and  otherwise 
would  have  done,  and  thereby  the  said  last-mentioned  boats,  barges,  and  odier 
vessels  of  tbe  said  plaintiff,  with  the  said  goods,  wares,  and  merchandizes,  of 
the  said  plaintiff,  so  laden  in  and  on  board  thereof,  and  so  proceeding  in  and 
along  the  said  navigable  canal  as  aforesaid,  were  stopped,  prevented,  and  hin- 
dered from  proceeding  in,  upon,  and  along  the  said  navigable  canal,  for  a  long 

space  of  time  then  next  ensuing,  to  wit,  for  the  space  of days  from  the 

said  day  and  year  last-mentioned,  and  thereby  he  (he  said  plaintiff  was  not  on- 
ly deprived  of  the  use,  benefit,  and  enjoyment  of  his  said  boats,  barges,  and 

other  vessels,  and  of  divers,  to  wit, horses,  kept  by  the  said  plaintiff  to 

draw  and  tow  the  same  in  and  along  tbe  said  canal,  and  all  the  benefits,  profits, 
gain,  and  advantages  which  he  otherwise  might  and  would  have  made  by  the 
use  and  employment  of  his  said  boats,  barges,  and  other  vessels,  in  the  carriage 
and  conveyance  of  his  said  goods,  wares,  and  merchandizes  as  aforesaid,  in, 
upon,  and  along  the  said  navigable  canal  as  last  aforesaid,  but  was  also  thereby 
hindered  and  prevented  from  selling  and  disposing  of  divers,  to  wit, chal- 
drons of  coals,  then  on  board  the  said  boats,  barges,  and  other  vessels,  and 
which  he  might  and  would  have  sold  for  divers  large  profits  and  advantages 
Third  count,'''  ^^^  behalf,  to  wit,  at,  &c.  (veniie)  aforesaid. — And  whereas  also,  before  and 
ISt'Sift'd!^  until  the  time  of  the  committing  of  the  grievances  by  the  said  defendant  herein- 
fendam  was  af\er  mentioned,  there  was  a  certain  navigable  canal  from,  &c.  aforesaid,  to,^c. 
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aforesaid,  and  the  said  plaintiff  was  there  lawfully  proceeding,  with  divers  boats,  '^o^^tb^- 
barges,  and  other  vessels,  in,  upon,  and  along  the  said  navigable  canal,  with      &c. 
divers  goods,  wares,  and  merchandizes  therein,  of  the  said  plaintiff  to  be  carried  ^^!^ 
and  conveyed  therein,  in  and  along  the  said  navigable  canal,  to  wit,  at,  &c.  S^f<^*  <»  ^ 
{venue)  aforesaid  ;  and  whereas  the  said  defendant,  before  and  at  the  time  of  and  wrong^ 
the  committing  of  the  grievances  hereinafter  mentioned  was,  and  from  thence  ^  ^'m  to' 
hitherto  hath  been,  and  still  is,  possessed  of  certain  works  and  premises  near  >'®>n«^. 

■^                .  "^  open,  where- 
to the  said  canal,  and  of  divers,  to  wit, flood-gates,  — ^  sluices,  and  by  plaintiff 

flashes,  adjoining  to  the  said  last-mentioned  canal,  and  the  said  defendant  Teiit£rfrom 

by  reason  thereof,  before  and  at  the  time  of  the  committing  of  the  grievances  P'^'^^^^* 
hereinafter  mentioned,  of  right  ought  te  have  kept  the  said  flood-gates,  sluices, 
and  flashes  closed  and  shut,  to  prevent  the  water  of  the  said  last-mentioned 
canal  from  running  and  flowing  out  of  and  away  from  the  said  last-mentioned 
canal ;  yet  the  said  defendant  well  knowing  the  premises,  but  contriving  and 
intending  wilfully  to  injure  the  said  plaintiff,  and  to  put  him  to  great  charges, 
whilst  the  said  last-mentioned  boats,  barges,  and  other  vessels  of  the  said  plain- 
tiff, with  the  said  goods,  wares,  and  merchandizes  in  and  on  board  thereof,  were 
so  proceeding  in,  upon,  and  along  the  said  last-mentioned  navigable  canal,  to 
wit,  on,  &c.  and  on  divers  other  days  and  times,  wrongfully  and  unjustly  per- 
mitted the  said  flood-gates,  sluices,  and  flashes,  to  be  and  continue,  and  the 
same  were,  during  all  that  time,  open,  whereby  the  water  of  the  said  navigable 
canal  was  wasted,  and  prevented  and  hindered  from  flowing  in  its  usual  course, 
as  it  ought  to  have  done,  and  otherwise  would  have  done,  and  thereby  the  said 
boats,  barges,  and  other  vessels,  were  prevented  and  hindered  from  proceeding 
in,  upon,  and  along  the  said  navigable  canal,  &c.  [as  in  iht  county  ante^  794, 5.] 
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▲Ncv  or 

COMMOirS. 

[Commencement  as  anie^  596.] — For  that  whereas  (o^)  the  said  plaintiff,  before  For  disturb- 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter  mentioned,  wa8,p{|j^^fg 
and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessediy)  of  a  ^certain  conynon  of 
messuage,  and  divers,  to  wit, (z)  acres  of  land(a),  with  the  appurtenances,  turning 

ahoep  on  the 

(io)  For  the  forms,  see  8  Wentw.  Index,  60  to  commonable  cattle  (want  and  eouchant  upon  bis  ^'lita?!!^   1 

54.— «  East,  164.— S  Wils.  279.— Morg.  320  to  land,  and  that  the  defendant  disturbed  him,  where-  L     ®""   J 

SSa,  S4L— PI.  A.  214;  and   for  such  an  injury,  by  the  plaintiff  could  not  enjoy  his  common  in  so 

where  certain  common  fields  ought  to  be  cultivated  ample  a  manner  as  he  ought  to  have  done,  1  Saund. 

in  rotation,  poet,  802 ;  and  for  injuries  to  common  346,  n.  2.— 2  Id.  113,  note  1. — Com.  Dig.  Acuon 

by  taking  off  dung,  putting  on  dung  hosps,  and  on  the  Case  for  Disturbance,  B.  1. — Yvilles,  621. 

otherwise  injuring  right  of  common,  post,  805.  —4  Mod.  418. — 1  Vontr.  319. — Ante,  vol.  i.  414. 

Trespass  or  replevin  are  in  many  instances  pre-  But  the  allegation,  **  by  reason  of  the  possession," 

ferable  to  an  action  on  the  case,  in  order  to  compel  &c.  i%  improper,  if  the  right  do  not  depend  there- 

ihe  defendant  in  his  plea  to  slate  his  supposed  right  on,  4  East,  107.    6  East,  438 ;  see  post,  801,  n.(t) ; 

of  common,  or  other  justification.  and  as  a  title  need  not  be  shown,  md«  supra,  it 

{x\  This  is  correct.  2  Mod.  141.  should  seem  that  lliofic  words  may  be  omitted,  see 

(y)  Formerly  the  declaration  usuallv  stated  the  15  East,  108.    In  general,  a  variance  in  the  title, 

plaintiff's  seisin  in  fee ;  see  lal.  Ent.  62 ;  and  this  which  is  set  oiil  by  way  of  inducement  only,  is  im- 

is  necessary  in  a  plea,  4  T.  R.  719.    But  it  is  not  material,  16  East,  33.-4  Mod.  218. — Cro.  Eliz. 

necessary  to  state  in  a  dtelaroHon  any  title  to  336. — 3  Taunt.  137. — ^2  Bla.  Rop.840.^ 
the  common  either  by  prescription  or  otherwise,        {z)  It  is  said  to  be  proper  to  state  a  particular 

and  it  is  sufficient  to  aUece  that  the  plaintiff  was  quantity,  4  Mod.  423 ;  but  the  precise  ouantitv  is 

pa$9€i8ed  of  certain  land,  «c.  (as  the  case  may  be)  not  material,  Palm.  ^69. — Cro.  Jac.  62^,  S.  Cf.— 

and  by  rtaaon  tker§t^j  16  East,  116.— 4  Taunt.  Cro.  Eliz.  531. 
24,  had  a  right  of  oommon  in  such  a  place  for  his        (a)  If  plaintiff  state  he  was  possessed  of  a  mes- 
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BiftTum-    situate  in  the  parish  of ,  in  the  county  of  —^  ;  and  by  reawn  tkertofi^b)^ 

coMMoirs.  during  all  the  time  aforesaid,  of  right  ought  to  have  had,  and  still  of  right  oughl 
to  have,  common  *  of  pasture  for  (dl  his(c)  commonable  sheep(cf),  Uvanl  aod 
c(mchanl{e)  in  and  upon  hia  said  measuage  and  land,  with  the  appurteQaj)cea(/), 

[  *801  ]  in  a  certain  place,  waste,  *or  common,  called  the ,  situate,  &c.{g-)  eveiy 

year,  at  all  times  of  the  year(A),  as  to  the  said  messuage  and  land,  wiih  the  ap- 
purtenances (t),  belonging  and  appertaining(^),  to  wit,  a(,  &c.  [cent^)  aforesaid. 

Injury.  Yet  the  said  defendant(/)  well  knowing  the  premises,  but  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintifl* 

[  ^802  1  io  this  behalf,  whilst  he  was  so  possessed  of  ^his  said  messuage  and  land,  with 
the  appurtenances,  and  entitled  (m)  to  such  common  of  pasture  as  aforesaid,  to 
wit,  on,  d&c.  and  on  divers  other  days  and  times  between  that  day  and  (he  day 
of  exhibiting  this  bill,  [or  if  in  C.  P.  *^  the  day  of  the  commencement  of  this 
suitf']  to  wit,  at.  Sic,  {venue)  aforesaid,  wrongfully  and  unjusllyf  [put,  and 
caused  to  be  put,  divers,  to  wit,  —  sheep(n),  in  and  upon  the  said  place,  waste. 


suase  and  land,  when  in  fact  he  was  possessed  of 
land  only,  he  may  still  recoverpro  t€MtOj  2  B.  &  A. 
360.— 1  Chit.  Rep.  104, 112,  Sf.  C. ;  and  sec  ante, 
549a,note(«). 
lb)  See  note  (y),  in  the  preceding  page. 
\e)  This  is  in  general  material,  I  Saund.  346  c. 
This  allegation  will   be    supported   in    evidence, 
though  proof  should  be  adduced  that  the  common 
was  not  sufficient  to  support  all  the  plaintiff's  cat- 
tle, 2  Chit.  Rep.  297. 

Id)  Or  if  for  all  his  commonable  cattle,  say, 
'*for  all hU  commonable  cattle"  but  if  there  be 
any  doubt  as  to  the  extent  of  the  right,  it  is  proper 
to  qualify  the  statement  of  the  right  of  common, 
and  the  plaintiff  need  not  show  more  than  makes 
for  him^  2  Hen.  Bla.  234.-2  Wils.  269.  Where 
U»e  plaintiff  claimed  a  right  of  common  for  all  his 
commonable  cattle,  and  ine  proof  was  that  he  had 
turned  on  all  the  cattle  he  had  kept,  but  tliat  he 
bad  never  kept  any  sheep,  it  was  held  that  this  was 
evidence  of  a  right  for  ail  commonable  cattle  to  be 
left  to  the  consideration  of  a  jury,  4  B.  &  C.  161. 

(e)  This  is  necessary,  unless  the  right  of  common 
be  for  a  certain  number,  1  Saund.  28,  n.  4.  346  b, 
c— 2  Id.  327.  A  lease  lo  plaintiff's  testator  for 
years,  determinable  upon  lives,  of  a  farm,  &c.  to- 
gether with  reasonable  common  cf  ptuturcy  ^c. 
will  support  this  allegation,  6  M.  &  S.  47 ;  and  the 
right  is  not  destroyed  by  a  subsequent  conveyance 
to  the  plaintiff  in  fee  of  the  form  and  common  of 
pasture  thereto  belonging,  for  this  operated  as  a 
new  grant  of  common,  Id. 

ij)  It  is  not  always  necessary  in  pleading  to 
state  the  common  as  appurtenant  to  land  eo  no- 
imn«.  for  if  it  be  laid  as  appurtenant  to  a  thing 
which,  in  intendment  of  law,  primA  facie  compre- 
hends land,  it  is  sufficient,  1  Sauud.  346  b.  Care 
must  be  taken  to  state  the  rijght  to  be  incident  only 
to  the  premises  in  respect  ofwhich  it  is  claimable. 
An  averment  as  above,  that  plaintiff  was  eatitled 
to  common  of  pasture  for  all  lii«  cattle  levant  and 
couchant  upon  his  Jand^  is  well  supported  by 
evidence  that  the  plaintiff  was  a  part-owner  witli 
defendant  and  others  of  a  common  field,  upon 
which,  after  the  corn  was  reaped,  and  the  field 
cleared,  the  custom  was  for  the  different  occupi- 
ers to  turnout  in  common  their  cattle,  the  num- 
ber being  in  proportion  to  the  extent  of  their 
respective  lands  within  the  common  field,  al- 
though such  cattle  were  not  maintained  on  such 
land  during  the  winter,  and  though  the  custom 
proved  was  to  turn  out  in  proportion  to  the  extent, 
and  not  to  thn  produce  of  iho  land  in  respect  of 


which  tlie  right  was  claimed;  and  it  was  beid 
also,  that  it  was  not  necessary  to  state  his  ri^fat  to 
be  with  the  exception  of  his  own  land,  bat  taat  it 
was  well  laid  to  be  over  the  whole  common,  1  B. 
&A.706. 

{g)  If  the  plaintiff  hau  some  land  of  his  own  io 
foetM  in  9V0.  say, "  his  own  land  ihciein  except- 
ed," see  Willes,  320.— Vin.  Ab.  Proscriplioa,  Y. 
SI.  23 ;  but  this  is  not  absolutely  necc»sarV;  I  B. 
I  A.  706.    6  B.  &  C.  16. — See  nMe  (/>,  ante. 

{h)  This  will  be  taken  to  mean  "zU  usual  times 
of  the  day,*'  2  Hen.  Bla.  224,  234.  If  the  right  of 
common  DO  only  at  certain  tiroes  oC  the  ^ear,  it 
must  be  SO  described ;  see  the  form, 2  Saund.  2^  3, 
—Willes,  320.  As  to  describing  the  ru^  from 
old  St,  Thomas's  Day,  sec  3  Bing.  451. — ^rost,  vol. 
iii.  p.  1060  a. 

(t)  See  note  (^),  preceding  page,  and  supra,  a. 
(a).— Willes,  319.— 15  East,  106.  It  is  better  te 
repeat  the  premises  than  to  say  **  the  said  tene- 
ments," 4  Mod.  423. 

{k)  These  are  the  usual  words  descriptive  of  a 
right  of  common,  see  Lil.  Ent.  62.  But  if  the 
right  of  common  be  not  by  virtue  of  prescrip'ioa, 
but  by  grant  or  demise,  omit  the  latter  wonis,  4 
East,  107.— 6  Id.  438.— 1  Taunt.  205.-1  B.  h  P. 
371.— 15  East,  108.  In  Willes,  319,  it  was  Md 
not  to  be  necessary  in  pleading  to  allege,  in  ex- 
press terms,  whether  it  bo  common  appeodas^  ap- 
purtenant, or  in  gross. 

(/)  The  declaration  for  disturbance  generalfjf 
is  sufficient,  as  well  against  a  commoner  as  a 
stranger,  2  Bla.  Rep.  817.— 3  Wils.  278.-1  Saood. 
346  a.  and  sec  1  B.  &  A.  706;  and  it  is  not 
necessary  in  such  ca^e  to  show  in  the  deda- 
ration  that  the  defendant  has  any  right  of  com- 
mon id.  ibid. ;  but  in  an  action  against  ^le  /onrf, 
it  is  said  to  be  necessary  to  state  a  particular  sur- 
charge, 2  Mod.  6.-1  Lutw.  107.-3  Wils.  SSa 
See  the  form  of  a  declaration  against  the  lurd, 
Heme,  125. — I  Sauud.  3-16  a.  If  the  lord  waatoe- 
ly  and  unnecessarily  exercise  his  mxuncial  rii^ls 
to  the  injury  of  commoners  of  pasture,  he  i?s  it 
seems,  liable  to  an  action,  4  D.  &  R.  318. 

(m)  Plaintiff  need  not  show  that  he  turned  aar 
cattio  on  the  common  at  the  time  the  injun*  nas 
committed,  2  Bla.  Rep.  1 233. 

(n)  If  the  action  be  brought  against  the  lor  J, 
it  is  said  that  the  plaintiif  must  staio  a  surcharge, 
2  Mud.  7.-3  Wils.  268;  but  not  aaainst  a  ocos- 
moner  or  stranger,  1  Lutw.  101,  10;^. — 1  Sauad. 
346  a. — Ante,  nolr(/). 


I 
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or  common  called  the ,  and  kept  and  depastured  the  same  there  respec- 
tively for  a  long  time,  to  wit,  from  the  putting  the  same  respectively,  as  afore-     commons. 
said,  hitherto (o) ;  whereby  the  said  plaintiff,  on  those  several  days  and  times,  and 
during  all  the  time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  the  use 
and  enjoyment  of  his  said  common  of  pasture  there,  and  could  not  nor  can  have 
or  enjoy  the  same  in  so  large,  ample,  or  beneficial  a  manner(p)  as  he  otherwise, 
during  all  the  time  aforesaid,  might  and  would  have  had  and  enjoyed  the  same, 
to  wit,  at,  dLC.  (venve)  aforesaid. — And  whereas  also,  &c. — [Proceed  as  in  ihe  Second 
first  count  to  the  t,  and  then  thus] — incumbered  and  injured  the  said  common,  obstrilcting 
and  obstructed  and  disturbed  the  said  plaintiff  in  the  use  and  enjoyment  of  his  mon?*"Dt 
said  common  of  pasture  there,  so  that  the  said  plaintiff  on  the  several  days  and  sitting 
times,  and  during  the  time  aforesaid,  could  not,  nor  can  have  or  enjoy  the  same 
in  so  large,  ample,  or  beneficial  a  manner  as  he  otherwise,  during  all  the  time 
aforesaid,  might  and  would  have  had  and  enjoyed  the  same,  to  wit,  at,  &c. 
(venue)  aforesaid.     To  the  damage,  dtc. 

For  that  whereas  the  said  plaintiff  now  is,  and  for  divers,  to  wit.  —  years  and  For  injury 

more,  now  last  past,  hath  been  lawfully  ^possessed  of  and  in  a  certain  mes-  right  of  com- 

suagc,  and  divers,  to  wit,  —  acres  of  land,  with  the  appurtenances,  lying  and  JJ?"  ^,^*'" 

being  in  the  parish  of ,  in  the  county  of ;  and  the  said  plaintiff  fur-  mop  fields, 

I'll!  i  n  •  /.I  /.  which  ought 

tber  saitn,  that  there  now  are,  and  from  time  whereof  the  memory  of  man  is  not  to  be  cuTti- 

to  the  contrary,  there  have  been  lying  and  being  in  the  said  parish  of ,  in  J^ion^andT 

the  county  of  ,  three  common  fields,  that  is  to  say,  one  common  field  P^lf  °^  *'*^!" 

.  '  leit  anniially 

called  [the  Home  Field,]  one  other  common  field  called  [the  Lower  Field,]  fallow(g). 
and  one  other  common  field  called  [the  Upper  Field,]  and  which  said  three  L  *®^^  ] 
several  common  fields  have,  from  all  the  said  time  immemorial,  been  used  and 
accustomed  to  be,  and  ought  to  be,  tilled  and  cultivated  in  the  following  course 
and  method  of  husbandry  and  tillage,  to  wit,  in  every  year  in  rotation,  and  suc- 
cessively, one  of  the  said  three  fields  hath  been,  and  of  right  ought  to  be,  sown 
with  wheat,  or  other  corn  or  grain,  and  in  and  during  that  year  hath  been  usu- 
ally known  and  distinguished  by  the  name  of  [the  Wheat  Field,]  and  another  of 
the  said  common  fields  hath  in  such  year  been,  and  of  right  ought  to  be,  sown 
with  barley,  or  other  corn  and  grain,  and  in  and  during  that  year  hath  been 
usually  known  and  distinguished  by  the  name  of  [the  Barley  Field,]  and  the 
other  of  the  said  common  fields  hath  in  such  year  lain,  and  of  right  ought  to 

m 

(o)  If  cAtde  are  permitled  to  depasture  the  com-  when  the  com  is  off  the  land,  that  is,  after  all  the 

moD,  whether  they  belong  to  a  stranger,  or  are  the  corn  and  grain  have  been  reaped  and  gathered,  and 

supernumerary  cattle  of  a  commoner,  or  whether  before  any  more  has  bocn  sown,  1  B.  &  A.  706.— 

they  are  driven  or  escape  there,  a  commoner  may  Willes,  S19.    Where  A.  being  possessed  of  a  quan- 

have  an  action  on  the  case,  in  which  it  is  not  ne-  tiiy  of  land  in  a  common  fieul,  and  having  a  rifht 

cessary  to  prove  that  he  has  sustained  any  »p€-  of  cfnnmon  over  the  whole  field,  and  B.  having  also 

cifle  damage^  the  infraction  of  the  right  being  a  a  right  of  common  over  the  whole  field,  they  enter- 

sufiicient  injury,  1  Saund.  S46  a. — 2  East,  154.  cd  into  an  agreement,  for  their  mutual  advantage 

(p)  This  allegation  is  necessary,  1  Saund.  846  and  convenience,  not  to  exorcise  their  respective 

a. — 9  Rep.  113  a.— 2  Bla.  Rep.  12S6 ;  but  no  evi-  rights  for  a  certain  term  of  years,  and  each  party 

denco  of  any  specific  damage  need  be  adduccd,Id.  covenanted  to  that  effect ;  it  was  held,  that  if  dur- 

lb.— 2  East,  154.— Supra,  n.(5).     ^^  inc  the  term  the  cattle  of  B.  camo  upon  the  land 


law  rule  appears  to  oe,  that  those  persons  only  who  cognizance  of  A.)  might  set  forlh  the  .special  cir- 

are  owners  of  liuid  within  an  open  common  field  cnmstances  of  the  agreement  and  covenants,  2 

are  entitled  to  rnjoy  iho  ri^lit  of  intor-commonin;' ;  Ucii.  Bla.  4. 
and  such  rijht  can  dc  exercised  at  those  timrsonly 
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DiiTiJKB-  lie,  fallow,  and  be  summer-tilied,  and  in  and  during  that  year  hath  been  knowo 
and  distinguished  by  the  name  of  [the  Fallow  Field,  or  Summer-Tilled  Field,] 
80  that  by  such  rotation  each  and  every  of  the  said  three  fields  has  been,  and 
ought  to  be,  one  year  sown  with  wheat,  or  other  com  and  grain,  another  year 
sown  with  barley,  or  other  corn  or  grain,  and  the  third  year  hath  lain  and  oogfat 
to  be  fallow  and  summer-tilled  in  rotation ;  and  the  said  plaintiff  further  says, 
that  he  the  said  plaintiff  by  reason  of  his  being  so  possessed  of  his  said  mes- 
suage and  lands,  with  the  appurtenances,  during  the  said  space  of  four  years 
above  mentioned,  hath  had,  and  of  right  ought  to  have  had,  and  still  of  right 
ought  to  have,  common  of  pasture  yearly  and  every  year,  in  and  throughout 
such  of  the  said  common  fields  as  by  and  according  to  the  said  rotation  hath 
lain,  or  ought  to  lie,  fallow,  and  be  summer-tilled,  his  own  land  in  that  field  ooly 
excepted,  for  [fifty]  sheep,  Uvani  and  e&uehant  in  and  upon  his  said  messuage 

and  lands,  with  the  appurtenances,  in  every  such  year,  from  the day  of 

,  according  to  the  new  and  present  style  now  used  in  this  kingdom,  until 

such  time  as  such  common  field,  or  some  part  thereof,  after  the  manner  follow- 
ing, has  been  sown  with  wheat,  or  other  corn  or  grain,  according  to  the  afore- 
said courses  and  method  of  husbandry,  as  belonging  and  appertaining  to  the 
said  messuage  and  lands,  with  the  appurtenances ;  and  the  said  plaintiff  further 

saith,  that  in  the  year  of  our  Lord the  said  common  field  called,  drc. 

according  to  the  aforesaid  usage  and  custom  of  merchants,  was  fallow  and  sum- 
mer-tilled ;  yet  the  said  defendant  well  knowing  the  premises,  but  coouiviag 
and  maliciously  intending  to  hurt,  injure,  and  prejudice  the  said  plaintiff  in  this 
behalf,  and  to  deprive  him  in  a  great  measure  of  his  said  common  of  pasture 
therein,  in  that  same  fallow  field,  whilst  he  the  said  plaintiff  was  so  possessed 
of  his  said  messuage  and  lands,  with  the  appurtenances,  as  aforesaid,  and  dur- 
ing the  time  that  the  said  plaintiff  had,  and  of  right  ought  to  have  had,  such 
right  of  common  as  aforesaid,  and  during  the  said  time  that  the  said  common 
field  was  laying,  and  ought  to  have  been  laying  fallow,  to  wit,  on,  6lc*  and  on 

divers  other  days  and  times  between  that  day  and  the day  of in  that 

year,  all  the  said  days  and  times  being  between  the  said  day  of in 

that  year,  and  such  time  as  the  said  fallow  field,  or  any  part  thereof,  was  sown 
with  wheat,  or  other  corn  or  grain  at  the  parish  of,  d&c.  wrongfully,  &c.  un- 
justly, &c. — [Here  state  the  injury  to  the  eammont  a$  ante,  801,  or  at  in  the 
following  forms.] 


t 


•804  ]      *[«Sfame  as  the  fom^  ante,  799,  to  the  *  800,  and  then  proceed  as  follows  :] 

iii**'^&c*'*^"    — caused  to  be  erected  and  built  divers,  to  wit, cottages,  and other 

upon  the  buildings,  in  and  upon  the  said  waste  or  common,  and  then  and  there  wrong- 
fully and  unjustly  brought,  laid,  and  placed,  divers,  to  wit,  pieces  of  tim- 
ber, into  and  upon  other  parts  of  the  said  waste  or  common  and  then  and  there 

made  a  certain  deep  trench  and  pit  of  great  length  and  depth,  to  wit, feet 

in  length,  and feet  in  depth,  in  other  parts  of  (Jie  said  waste  or  common, 

and  wrongfully  and  unjustly  kept  and  continued  the  said  cottages  and  buildings 
so  erected  and  built  as  aforesaid,  and  the  said  pieces  of  timber  so  brought,  laid, 
and  placed'  as  aforesaid,  and  the  said  trench  and  pit  so  dug  and  made  as  afore- 
said, there  for  a  great  length  of  time,  to  wit,  from  thenceforth  hitherto,  &c- 
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whereby,  &c. — [State  the  damage^  as  in  the  form^  ante^  799,  and  add  a  count    »"tx7h»- 
for  merely  continuing  the  buUdingt  on  the  co^nmon,  and  a  count  for  general  oh^    commons. 
Btruction^  not  showing  how,  as  ante,  S02,  and  conclude  as  ante,  696.] 

[Same  as  the  form,  ante,  799,  to  the  *  800,  amd  then  proceed  as  follows :] —  ?*<>'  inclo«h. 
erected  and  made,  and  caused  and  procured  to  be  erected  and  made,  a  certain  the  common 
fence,  in  and  upon  the  said  waste  or  common,  and  thereby  and  therewith  then  ^^'' 
and  there  inclosed  a  great  part,  to  wit, acres  of  the  said  waste  or  com- 
mon, and  separated  and  divided  the  same  from  the  residue  of  the  said  waste  or 
common,  and  wrongfully  *and  unjustly  kept  and  continued  the  said  fence  so  [  *806  ] 
erected  and  made  as  aforesaid,  and  the  said  part  of  the  said  waste  or  common, 
so  separated  and  divided  as  aforesaid,  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto ;  whereby,  d^c. — [Damage,  as  ante,  802,  and  add  two  counts, 
as  directed  in  the  preceding  form."] 

[Same  as  the  form,  ante,  T99,  to  the  *  800,  and  then  proceed  as  follows:] —  ^*>'  digging 
with  spades  and  other  instruments,  cut  and  dug  a  great  part,  to  wit,  100  square 

yards  of  the  turf  of  the  said  waste  or  common,  and  the  turves,  to  wit, cart 

loads  of  turves  there  then  cut  and  dug,  took  and  carried  away  ;  whereby,  &.c. 
— [Damage,  as  ante,  802.     See  7  East,  121.] 

[See  a  form  for  keeping  too  many  rabbits  on  common.  Lit.  Ent.  62.] 

[Some  as  the  form,  ante,  799,  to  the  *  800,  and  then  proceed  as  follows :] —  ^CTimenf 
took  and  carried  away  from  and  off  the  said  waste  or  common,  and  converted  ^J*^  ^^'^  ^ 

the  common 

and  disposed  thereof  to  his  own  use,  divers  large  quantities  of  excrement,  ma-  («). 
nure,  and  dung,  to  wit,  [500]  cart  loads  of  excrement,  [500]  cart  loads  of  ma- 
nure, and  [500]  cart  loads  of  dung,  which,  before  and  on  the  said  several  days 
and  times  had  been  dropped  and  made  on  the  said  waste  or  common,  by  the 
cattle  from  time  to  time  feeding  and  depasturing  thereon,  and  which  ought  to 
have  remained  and  continued  thereon,  for  the  purpose  of  nourishing,  manuring, 
and  increasing  the  grass  and  herbage  there,  whereby  the  said  waste  or  common,  ' 
and  the  grass  and  herbage  thereof,  were  then  and  there  greatly  impoverished 
for  want  of  the  said  excrement,  dung,  and  manure,  which  would  otherwise  have 
remained  and  continued  on  the  said  waste  or  common,  and  nourished  and  in- 
creased the  grass  and  herbage  thereof,  and  thereby  the  said  plaintiii^  on  those 
several  days  and  times,  and  during  all  the  time  aforesaid,  was  and  is  greatly  in- 
jured and  disturbed  in  the  use  and  enjoyment  of  his  said  common  of  pasture 
there,  and  could  not  nor  can  have  or  enjoy  the  same  in  so  large,  ample,  and  be- 
neficial a  manner  as  he  otherwise,  during  all  the  time  aforesaid,  might  and 
would  have  had  and  enjoyed  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. 

[Same  as  the  fonn,  ante,  799,  to  the  *  800,  and  then  proceed  as  follows :] —  In  patting 
put,  placed,  and  laid,  and  caused  and  procured  to  be  put,  placed,  and  laid,  di-  dung, &c.  on 
vers,  to  wit,  — •  heaps  of  dung  and  manure,  in  and  upon  the  said  waste  or  "'^•^™™<'"' 

(r)  1  Mall.  121 .  {»)  See  2  East,  154. 
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^"'  common,  and  wrongfully  and  injuriously  kept  and  continued  the  said  heaps  of 
COMMONS,  dung  and  manure  so  put,  placed,  and  laid  as  aforesaid,  for  divers  long  spaces 
of  time,  to  wit,  from  the  respective  limes  of  putting,  placing,  and  laying  the 
same  as  aforesaid,  until  the  day  of  exhibiting  the  bill  of  the  said  plaintiflT  against 
the  said  defendant ;  whereby  the  grass  and  herbage  of  and  upon  the  said  com- 
raon,  which  might  and  would  have  there  grown  and  become  good,  wholesome, 
and  proper  food  for  depasturing  the  commonable  cattle  of  the  plaintiff,  then  was 
hindered  and  prevented  from  growing ;  and  whereby,  &c. — [St€Ue  the  general 
damage^  as  ante^  802.] 

[  *806  ]       *[Jt8  in  the  form,  ante,  799,  io  the  *  800,  and  then  proceed  tu  follows  :] — with 
on'^c(Hnmon  ^is  feet,  and  the  feet  of  his  servants,  in  walking,  and  with  the  feet  of  divers,  to 

and*ciuS!*"  ^**» horses, mares,  and geldings,  and  with  the  wheels  of  divers, 

to  wit, carts,  and  waggons,  trod  down,  trampled  upon,  bniiised, 

crushed,  destroyed,  and  spoiled,  the  grass  and  herbage  then  growing  and  being 
in  the  said  waste  or  common  ;  whereby,  &.c. — [^Damage  as  ante,  802.  J 

Forduturb-  [Same  as  the  form,  ante,  799,  to  the  *  800,  omitting  the  stiUement  of  posses 
moD  of  tW'  sion  of  land{u),  and  then  proceed  as  follows  :]— of  turbary,  in  a  certain  waste 
^ary(0*  Of  common,  called,  &c.  situate  at,  &c.  to  cut,  dig,  and  take  turf  and  peat  in 
and  upon  the  said  waste  or  common,  and  to  carry  away  the  same  for  necessary 
fuel,  to  be  spent,  burned,  and  consumed  in  and  upon  his  said  messuage^  with 
the  appurtenances (o),  every  year,  and  at  all  times  of  the  year,  as  occasion  hath 
required,  as  to  his  said  messuage,  ivith  the  appurtenancesy  belonging  and  apper- 
taining. Yet  the  said  defendant,  well  knowing  the  premises,  but  contriving,  and 
wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf,  whilst 
he  was  so  possessed  of  his  said  messuage,  with  the  appurtenances,  and  enti- 
tled to  such  common  of  turbary  as  aforesaid,  to  wit,  on,  6lc,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  at,  &.C. 
{venue)  aforesaid,  wrongfully  and  unjustly  cut,  dug,  took  and  carried  away,  and 
caused  to  be  cut,  dug,  taken,  and  carried  away,  divers  large  quantities,  to  wit, 
[50]  cart  loads  of  the  turf  then  growing  and  being  on  and  upon  the  said  com- 
mon or  waste.  Whereby  the  said  plaintiff,  on  those  several  days  and  tiooes,  and 
during  all  the  time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  the  use 
and  enjoyment  of  his  said  common  of  turbary  there,  and  could  not,  nor  can, 
have  and  enjoy  the  same  in  so  large,  ample,  and  beneficial  a  manner  as  he 
otherwise,  during  all  the  time  aforesaid,  might  and  would  have  had  and  enjoy- 
ed the  same,  to  wit,  at,  &c.  {venue)  aforesaid. — [Conclude  as  ante^  596.]  < 

r  *807  ]      f^[Same  as  the  form,  ante,  799,  to  the  *  800,  omitting  the  woi-d  "  common," 
amceoTolMnl  ^^  '^  Statement  of  the  possession  ofland{x),  and  then  proceed  as  foUovss ;] —         i 

mon  ofMto-  Qud  take  reasonable  estovers  of  the  bushes  and  underwoods,  standioc  and        J 
««r«(to).  ^ 

(t)  See  the  forms,  Will es,  6}9.    8  Wentw.  513,  1  Lev.  83I.->Sid.  354.-7  East,  121. 
597;  and  Id.  Index,  XXX.  li.  (to)  See  the  forma,  8  Wentw.  Index,  I.  li. — 

(u)  Common  of  turbary  is  incidental  to  a  mes-  Tkomp.  Ent.  S77. — 3  Wila.  456. — Mors.  Prec. 

suage,  and  not  to  land,  4  Co.  Rep.  37  a. — 7  East,  456,  and  the  notes  Io  the  abo^e  foriA,  wbidi  an 

121.  applicable. 

(o)  It  is  necessary  in  general  to  slate  in  the  dw^-        (x)  Ante,  806,  note(tt).  | 

claration  that  the  turves  were  to  use  in  the  house, 
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growing  in  and  upon  a  certain  place,  waste,  or  common,  called  the  — ,  and  ©"ttthb- 
situate  at,  &c.  and  to  carry  the  same  from  thence  to  the  said  messuage,  with  the  roMMoirt. 
appurtenances,  to  be  burnt,  spent,  and  consumed  for  necessary  fuel  therein, 
every  year,  at  a  11  seasonable  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  ns  belonging  and  appertaining  to  the  said  messuage,  with  the  appurte- 
nance.4.  Yet,  &c. —  [Same  a$  the  preceding  form^  on/t/,  instead  of  "  turf,"  say, 
"  bushes  and  underwood,"  and  instead  of  **  common  of  turbary,"  say  "  common 
of  estovers."] 


jiifCB  or 


For  that  whereas  the  said  plaintiflT,  before  end  at  the  time  of  the  committing  Forob- 
of  the  greviances  by  the  said  defendant  as  hereinaAer  next  mentioned,  was,  and  p][dl^ufA 
from  thence  hitherto  hath  been,  and  still  is,  lawfully  po88e88ed{z)  of  a  certain  ^^J!^^ 
messuage  [and  garden  thereto  belonging,]  with  the  appurtenances,  situate  and  tcay,  appur- 

being  in  the  parish  of in  the  county  of  — ^— (a).     And,  by  reason  there-  messuage 

of(b)i  the  said  plaintiff,  ^during  all  the  time  aforesaid,  ought  to  have  had,  and  ^<^S^«n 
still  of  right  ought  to  have,  a  certain  way(c)  from  and  out  of  the  said  [garden,]  [  *808  ] 
unto,  into,  through,  and  over  a  certain  [close,]  in  the  parish  aforesaid(d},  and 
from  and  out  of  the  same,  unto  and  into  [a  certain  wharf,  or  quay^  of  the  said 
plaintiff  in  the  parish  aforesaid (e),]  and  so  back  again  from  the  said  [wharf,  or 
quay,]  unto  and  into,  through,  over,  and  along  the  said'  [close,]  and  from  and 
oat  of  the  same  unto  and  into  the  said  [garden]  of  the  said  plaintiff  for  him- 
Belf  and  his  servants,  on  foot(/),  to  go,  return,  pass,  and  repass,  every  year, 
and  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the 
said  messuage  and  garden,  with  the  appurtenances  of  the  said  plaintiff  belong- 


»ig.  ,  ..       , 

"-•Harr.  Land.  &  Teo.  &65.^-See  the  forms.  8  them,  because  private  \n  ays  are  given  for  particti- 

Wentw.  IndeX|  Iv.  to  Ivii. — 1  Lutw.  19. — 4  T.  R.  lar  purposes,  and  the  justification  must  show  that 

794.-4  T.  R.  76d.— 8  Lord  Rajm.  86. — Morg.  they  were  uced  for  those  purposes."    It  is  there- 

SS3,  S37,  for  not  repairing  a  pnvate  way,  and  2  fore  necessary,  in  a  declarai  ion  of  this  nature, 

Saund.  113, n.  1. 172  a.  n.  i.    Ld.  Raym.  1096. —  either  to  show  that  the  way  leads  to  a  common 

Ante,  9  n.  to.    As  to  the  statement  of  the  right,  1  fUghwajfj  (8  East,  4.-- 2  Leon.  10.-— 2  Saond.  158 

Vent.  274.     2  Lev.  148  —3  Eeb.  628.—^  JLev.  d.— Com.  O'lg.  Action  on  the  Case,  for  Disturb- 

266.— 1  Lutw.  120.— 2  Ld.  Raym.  761, 1090.— 3  ance,  B.  1.)  or  if  it  lead  to  a  private  close,  to  state 

Id.  86.    See  a  form  for  obstructmg  a  public  way,  some  interest  of  the  plaintiff  therein,  (Nov,  86.*— 

4  M.  6t  8. 101.    16  East,  196.    8  M.  k  S.  472.—  Latch,  160.— Com.  Die.  Action  on  the  Case,  for 

Willes,  71.— 2  BiA([.  263.  Disturbance,  B.  1.— Vm.  Ab.  Chimin.  H.  pi.  14. 

(x)  This  allegation  is  sufficient,  without  stating  — Com.  Dig.  Chimin.  D.  2.)    The  word  highuoay 

any  prescriptive  right,  2  Saun.  113  a.— Lutw.  119.  seems  io  be  too  uncertain  a  description  ofone  of 

See  also  ante.  799,  n.  (to).  the  Urmini  of  a  private  way  ;  but  if  not  demivred 

(o)  Describe  the  parish  or  place  ^accurately,  to  it  will  be  sufficiently  proved  by  evidence  of  a 

If  any  doubt  as  to  it,  merely  say,  the  premises  public  footway ^  8  East,  4.— Telv.  163^  cited  8 

were  situate  "  in  the  county  if ."  East,  6,  n.  scd  query ^  if  not  sufficient,  see  2  Leon. 

(6)  This  IS  in  general  a  sufficient  description  of  10.— 2  Saund.  158  a.    When  it  is  doubtful  whether 

the  right,  Id.  ibid. — ft  Saund.  1 14  a.— 1  Saund.  346,  the  way  may  not  have  been  extinguished  by  unity 

n.  2.— Ante,  799,  notv!  (to).    But  if  the  right  of  of  po6se8«iun,  it  may  be  advisable  to  state  the  right 

way  be  not  by  reason  of  pof»ession,  but  by  special  of  way  to  bo  "  towarda^  &cJ"    1  East,  377, 381.— 

agreement,  &c.  it  would  be  improper,  4  East,  107.  1  B.  &  P.  371,  and  see  form,  post,  810;  and  see 

— 6  Id.  438. — 15  Id.  108. — 3  Taunt.  24 ;  and  sec  a  further  as  to  the  termini  of  the  way  in  describing 

form.6  B.  &  C.221.  a  public  way,  3  Burn,  J.  26th  edit.  68. 

(c)  The  term  "  passage,"  it  is  said,  is  too  gene-  (/)  It  sfiould  be  shown  whether  the  way  be  a 
ral.    Yelv.  168,  16-1.— I  Brownl.  216.  car/-way,Aar#«-way,  or/oor-v  av.    Yelv.  164. 

(d)  Where  the  right  of  wny  is  stated  to  be  over  Com.  Dig.  Action  on  the  Case,  for  Disturbance,  B. 
a  private  close.  &c.  the  local  situation  thereof  1.  Though  in  the  case  of  a  public  way,  the  term 
should  be  stated. — Noy,  9.  "  common  highway"  signifies  a  way  for  all  manner 

{e)  In  Rouse  v.  Bardin,  1  Hen.  Bin.  363tMr.  of  things.    2  Saund.  f53d.->8  East,  4.— 1  Hen. 

Justice  Wilson  observed, "  that  in  pleading  a  pu6-  Bla.  356. 

YOL.  II.  82 
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DUTUKB-  ing  nQd  appertaiuing(g').  Yet  the  said  defendant  well  knowing  Htm  preomea, 
WATS.      *but  wrongfully  and  unjustly  contriving,  and  intending  to  injure  the  said  plain- 

injury.  tiff  in  that  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  bis  said  waj» 
whilst  the  said  plaintiff  was  so  possessed  of  his  said  messuage  [and  garden,] 
with  the  appurtenances  as  aforesaid,  to  wit,  on,  d£.c.(^)  and  on  diveni  other  dajs 
and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P. 
*'  the  day  of  thecoromeocement  of  this  suit,"]  at,  6i^.(vemu)  aforesaid,  wrongfoSy 
and  injuriously  (t)  placed  and  erected,  and  caused  to  be  placed  and  erectad«  di- 
veis  large  quantities  of  boards,  planks,  and  wood,  in  and  across  the  said  waj,  and 
put  and  placed,  and  caused  and  procured  to  be  put  and  placed,  dirers  oikar 
large  quantities  of  wood  and  timber  in  the  said  way,  and  kepi  and  continned 
the  said  boards,  planks,  and  wood,  so  placed  and  erected  in  and  across  tbe  said 
way,  as  aforesaid,  and  also  the  said  other  wood  and  timber  in  the  same  way  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  hitherto,  and  thereby  during  nil  tht 
time  aforesaid,  the  said  way  was  and  still  is  greatly  obstructed  and  stopped  up, 
and  the  said  plaintiff  by  means  thereof  could  not,  during  the  time  aforesaid,  or 
any  part  thereof,  nor  can  he  now  have  or  enjoy  his  said  way,  as  he  of  lig^ 
ought  to  have  dune,  and  otherwise  might  and  would  have  done,  and  hath  been 
and  is,  by  means  of  the  premises,  deprived  of  the  use,  benefit,  and  advantage 
thereof,  to  wit,  at,  &c.  (renue)  aforesaid. — [Add  ihefellomng  caunU,] 


Second 
count,  for  a 
way  to  a 
moBsua^ 
from  a  hmh- 
way,  with- 
out   statinf 
the  means 
ofobstruc- 
tion(Ac). 

[  *810  ] 


Injury. 


And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  commtiUag 
of  the  grievances  hereinafter  mentioned  was,  and  from  thence  hitherto  hnik 
been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage,  wUh  the  ap- 
purtenances, situate  in  the  county  aforesaid,  and  by  reason  thereof  the  said 
plaintiff,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still  of  rtg^o«i|^ 
to  have,  a  certain  way  from  the  said  [messuage]  of  the  said  plaintiff,  unto,*inlo» 
through,  and  over  a  certain  [close]  in  the  county  aforesaid,  unto  and  into  a  cer- 
tain common  and  public  highway(/),  in  the  county  aforesaid,  and  so  back  agaia 
from  the  same  common  and  public  highway,  unto,  into,  through,  and  over  the 
said  close,  and  from  thence  into  the  said  messuage  of  the  said  plaintiff,  for  h]m-> 
self  and  his  servants  to  go,  return,  pass,  and  repass,  on  foot,  every  year,  and  at 
all  times  of  the  year,  at  his  and  their  free  will  and  pleasure.  Tet  the  said  de- 
fendant, well  knowing  the  said  last-mentioned  premises,  but  wrongfully  and  un- 
justly intending  to  injure  the  said  plaintiff  in  that  behalf,  and  to  deprive  bioi 
of  the  use  and  benefit  of  his  said  last-mentioned  way,  whilst  the  said  plain- 
tiff was  so  possessed  of  the  said  last-mentioned  messuage,  with  the  appurte- 
nances, and  so  entitled  to  the  said  way  as  aforesaid,  to  wit,  on  the  day  wai 


{g)  See  the  form  in  1  Lut.  119.  It  is  said  that 
these  words  are  improper,  on  the  ground  that  a 
way  is  an  easement,  and  not  an  appurtenant. 
Telv.  159.— 1  Bulst.  47.— 1  Taunt.  205.— 1  B.  & 
P.  372.-^Com.  Dig.  Chimin.  D.  And  in  a  decla- 
ration it  appears  not  necessary  to  insert  this  allo- 
fation,  and  in  some  cases  it  would  be  improper. 
East,  107.^  Id.  438 ;  and  see  ante,  801,  note  dy 
and  a  form,  15  East,  25. 

{h)  The  day  is  not  material. 

(t)  It  is  not  necessary  to  state  the  means  by 
which  the  war  was  obstructed ;  it  is  suffideat  to 
say,  qtiod  ob9U'uxU  or  obthtpmni,  without  saying 


how.  3  Leo.  13.— Willes,  5ES.— 1  B.&P.  181 
— Com.  Dig.  Action  on  Case  fur  Dis^urfaanee,  B. 
1.— Cro.  Jac.  606.— Lord  Raym.  45S.— Sec  Iht 
next  count. 

{k)  See  the  form,  1  Lutw.  119,  and  the  notes  ts 
the  preceding  count. 

(/)  The  term  <*  highway"*  is  sufficient^  S 
158  b,  n.  4.— 8  East,  4.— Lutw.  190.  Tbe 
nus  ad  quern  may  be  laid  to  be  a  public  hi|^«aj 
and  will  oe  proved  by  evidence  of  a  public  feocwaf, 
and  it  is  not  necessary  to  state  what  descnpcm 
of  highway,  S  Leon.  10.— 2  Saund.  158  a.  5^ 
quartf  8  East,  4. — ^Ante,  806,  note(<). 
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year  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the    »i>turb- 

•  '  •'  AHCR  OF 

day  of  exhibiting  this  bill,  [or  if  in  C.  P.  ^  before  the  commencement  of  this  ways. 
suit,'']  at,  &c«  (venve)  aforesaid,  wrongfully  and  injuriously  stopped  up  and 
obstructed  the  said  last-mentioned  way  ;  and  the  said  plaintiff,  by  means  there- 
of could  not,  during  the  time  aforesaid,  nor  can  he  have  or  enjoy  his  said 
last-mentioned  way,  as  he  of  right  ought  to  have  done,  and  otherwise  might  and 
would  have  done,  and  hath  been  and  is  deprived  of  the  use,  benefit,  and  advan- 
tage thereof,  to  wit,  at,  &c.  (venue)  aforesaid. — [Conchde  as  ante,  696.] 

And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  commit-  ThiH  count, 
tmg  of  the  grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  rai,  merely 
been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage,  with  the  ap-  ^y  to  bo^ 
purtenances,  situate  in  the  county  aforesaid.  And  by  reason  thereof  the  said  ^^^''^» 
plaintiflT,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still  of  right 
ought  to  have,  a  certain  way  from  the  said  last-mentioned  messuage  of  the 
said  plaintiff,  towards  a  certain  close  in  the  parish  aforesaid,  and  into,  through, 
and  over  the  same,  toward  a  certain  common  and  public  highway,  in  the  coun- 
ty aforesaid,  and  into  the  same,  and  so  back  again  from  the  same  common  and 
public  highway  towards  the  said  close,  into,  through,  and  over  the  same,  and 
from  thence  towards  the  said  last-mentioned  messuage  of  the  said  plaintiff, 
and  unto  and  into  the  same,  for  himself  and  his  servants,  to  go,  return,  pass, 
and  repass,  on  foot,  every  year,  and  at  all  times  of  the  year,  at  his  and  their 
free  will  and  pleasure.  Yet  the  said  defendant,  well  knowing  the  premises, 
but  wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in  that  behalf, 
and  to  deprive  him  of  the  use  and  benefit  of  his  said  last-mentioned  way, 
whilst  the  said  plaintiff  was  so  possessed  of  the  said  last-mentioned  premises, 
with  the  appurtenances,  and  so  entitled  to  the  said  way  as  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  before  the  commence- 
ment of  this  suit,"]  at,  &c.  (venue)  aforesaid,  wrongfully  and  injuriously  stop- 
ped up  and  obstructed  the  said  last-mentioned  way  ;  and  the  said  plaintiff,  by 
means  thereof,  could  not,  during  the  time  aforesaid,  nor  could  he  have  or  enjoy 
bis  said  last-mentioned  way,  as  be  of  right  ought  to  have  done,  and  otherwise 
might  and  would  have  done,  and  bath  been  and  is  deprived  of  the  use,  benefit, 
and  advantage  thereof,  to  wit,  at,  d6c.  (venue)  aforesaid* 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances  cue  by  rc- 
bereinafler  mentioned,  a  certain  messuage  and  premises,  situate  in  the  county  f^/^^^ct- 
of  S.  were  in  the  possession  and  occupation  of  E.  F.  as  tenant  thereof  to  the  ingaway, 
aaid  plaintiff,  the  reversion  thereof  then  and  still  belonging  to  the  said  plain-  t^ereon(i!i|[. 
liflr,  to  wit,  at,  d&c.  {venue).     And  whereas  for  divers  years  before,  and  until  the 
committing  of  the  grievances  hereinaAer  mentioned,  there  was,  and  of  right 
ought  to  have  been,  and  still  of  right  ought  to  have  been,  a  certain  way  from 
and  out  of  the  said  messuage  and  premises,  so  in  the  possession  and  occupa- 
tion of  the  said  £•  F.  unto,  into,  through,  over  and  across  a  certam  close,  in  the 

(m)   A  reversioner  may  ttue  for  an  injury  to  hu    atTcct  it,  sec  4  Burr.  'il41.  Sec  (he  notcb  to  the 
reTcrfionary  interest,  if  Uie  injtiry  bo  tnich  as  to      form,  ante,  777. 


•  ' 
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a"gb^V   ^^^^^7  aforesaid,  QincI  from  thence  unto  and  into  a  certain  common  and  public 
WAY9.     highway^  in  the  county  aforesaid,  and  so  back  again  from  the  said  common  and 
public  highway,  unto,  into,  through,  over,  and  across  the  said  last-meutioned  close* 
and  from  thence  unto  the  said  messuage  and  premises,  for  him  the  said  plaintiff 
and  his  tenants,  occupiers  of  the  said  messuage  and  premises,  and  for  others  to 
go,  return,  pass,  and  repass,  on  foot,  every  year,  and  at  all  times  of  the  year, 
at  his  and  their  free  will  and  pleasure,  as  to  the  said  messuage  and  premises, 
with  the  appurtenances,  belonging  and  appertaining(n}.     Yet  the  said  defen- 
dant, well  knowing  the  premises,  but  contriving  and  intending  to  injure  and  pre- 
judice the  said  plaintiflf  in  his  reversionary  estate  and  interest  of  and  io  the  said 
messuage  and  premises,  whilst  they  were  in  the  possession  and  occupatioo 
of  the  said  E.  F.  and  whilst  the  said  plaintiff  was  so  interested  therein  aa  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  wrongfully  and  inju- 
riously, and  without  the  leave  or  license  of  the  said  E.  F.  or  the  said  plaintiff, 
and  against  his  will,  built  and  erected,  and  caused  and  procured  to  be  built  and 
erected,  divers  large  buildings(o)  in  and  upon  the  said  close,  and  io  and  opoo 
the  aforesaid  way,  whereby  the  said  defendant  did  thereby  greatly  encroach  up- 
on and  encumber  the  said  way,  and  by  means  thereof,  the  said  plaintiff  and  bis 
tenants,  occupiers  of  the  said  messuage  and  premises,  could  not,  from  the  day 
and  year  aforesaid,  have  and  enjoy  the  aforesaid  way  In  so  ample  and  benefi- 
cial a  manner  as  they  of  right  ought  to  have  done,  and  still  of  right  ought  to  do, 
but  have  been  thereby  greatly  injured  and  prejudiced  in  the  use,  beaeOt,  and 
enjoyment  of  the  said  way,  and  the  same  is  permanently  obstructed  by  reason 
of  the  premises,  and  thereby  the  said  plaintiff  hath  been  and  is  greatly  injured 
and  prejudiced  in  his  reversionary  estate  and  interest  of  and  in  the  said  mes- 
suage and  premises,  with  the  appurtenances,  to  wit,  at,  d&c.  {venue). 


DIlTVai- 
▲ircB  *F 
PXIAIXS. 

For  disturb-     For  that  whereas  the  said  plaintiffs,  before  and  at  the  time  of  the  committinf 
^s^ailereiit  ^^  ^^®  grievances  hereinafter  in  this  count  mentioned,  were,  and  from  thence 
<«n7(  Ph     hitherto  have  been,  and  still  are,  entitled,  as  Trustees  for  (he  Society  of  Free 
Watermen  of  the  River  Thames,  residing  at  Greenwich,  in  the  county  of  Keot, 
r  »si5  1  called  the  Isle  of  Dogs  Ferry  Society,  ^to  the  fee-simple  and  inheritance  of  an 
ancient  ferry,  called  Potter's  Ferry,  for  foot-passengers  and  goods  belonging 
to  such  foot-passengers,  across  the  River  Thames,  to  and  from  a  certain  place 
in  the  Isle  of  Dogs,  in  the  parish  of  St  Dunstan  Stebonheatb,  otherwise  Step- 
ney, in  the  county  of  Middlesex,  from  and  'to  Greenwich,  in  the  county  of  KetAt 
taking  for  the  carriage  and  conveyance  of  such  passengers  and  their  goods, 

(ft)  See,  aa  to  the  deecrtption  of  the  way,  and  J.  295 ;  aud  from  an  user  of  thirty<-lhr«  jears  the 

other  observations,  ante,  806.  jury  may  presume  that  a  feny  bad  a  legal  orips. 

(o)  The  obstruction  must  be  of  such  a  nature  as  The  owner  of  a  ferry  need  not  have  the  P<^^ 

would  natuxaliy  injure  the  plaintiff's  rsTersionary  in  the  soil  on  either  side  of  the  rrrer,  6  B.  «  C 

interest,  see  ante,  777.  703.    Nefclect  of  duty  in  the  owner  of  a  ferry  is  » 

(p)  See  WiUes,  608. — 8  Went.  Index,  Iviii. —  answer  to  an  action  tor  a  disturbance.    If  tbers  bs 

Com.  Difl.  I^scary,  B.— 2  Saund.  1 14 ;  and  see  form,  an  exclusive  ferry  from  A.  to  B.  it  does  not  prevset 

6  B.  &  C.  70S.     It  seems  sufficient  to  state  that  persons  from  going  by  any  other  boat  fitMB  A.  ^ 

the  plaintiff  was  in  possession  of  the  ferry,  id.    No  recti  v  to  C,  though  it  tie  neat  B^  provided  it  be 

sum  for  the  payment  of  passage  money  need  be  not  uone  fraudulently,  and  as  a  pretence  faraveitf- 

stated,  Id.    In 'this  action  it  is  sufficient  for  the  ing  the  regular  ferry,  4  T.  R.  666.— Uarr.  lAiii 

plaintiff  to  prove  that  he  was  in  possession  of  the  Ic  Ten.  554. 
terry  at  the  time  the  cause  of  action  arose,  2  Y.  & 
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over  and  across  such  ferry,  to  anj  boat  or  boats  kept  by,  or  by  the  authority    x>istva>- 
of  them  the  said  plaiotiffs  for  that  purpose,  certain  reasonable  freights  or  ferry-    fkrriks. 
ages,  to  wit,  two-pence  for  every  person  on  foot ;  nevertheless  the  said  defend- 
ant, not  being  one  of  the  free  watermen  aforesaid,  but  well  knowing  the  premi- 
ses, and  contriving  to  disturb  and  injure  the  said  plaintiffs  in  the  peaceable  and 

lawful  enjoyment  of  their  said  ferry,  heretofore,  to  wit,  on  the day  of 

in  the  year  of  our  lord  ■  and  on  divers  other  days  between  that  day  and 
the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  before  the  commencement  of 
this  suit,"]  to  wit,  at  Westminster,  iu  the  county  of  Middlesex,  injuriously  and 
unlawfully,  and  against  the  will  of  the  said  plaintiffs,  carried  and  conveyed,  in 
a  certain  boat  of  him  the  said  defendant,  divers  foot-passengers  for  hire,  over 
and  across  the  said  River  Thames,  and  upon  the  said  part  of  the  same  river 
where  the  said  plaintiffs  had  such  ferry  as  aforesaid,  and  upon  the  said  ferry 
of  them  the  said  plaintiffs,  by  reason  whereof  the  said  plaintiffs!  have  lost  and 
been  deprived  of  divers  profits  and  emoluments,  which  would  otherwise  have 
arisen  and  accrued  to  them  from  the  enjoyment  of  their  said  ferry,  and  have 
been  and  are  greatly  prejudiced  and  disturbed  in  the  possession  thereof,  and 
their  right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in  the  county  of 

Middlesex  aforesaid. — And  the  said  plaintiffs  further  say,  that  they  the  said  Second 

.  .    .«.        .    .  . «   1  *.      .        . ,       .  .     /.       .      ,        .  count- 

piaintifls  so  being  entitled,  as  trustees  for  the  said  society,  to  the  fee-simple  and 

inheritance  of  the  said  ferry  as  aforesaid,  the  said  defendant  not  being  one 
of  the  free  watermen  as  aforesaid,  but  well  knowing  the  premises,  and  fur- 
ther contriving  to  disturb  and  injure  the  said  plaintiffs  in  the  peaceable  and 
lawful  enjoyment  of  their  said  ferry,  heretofore,  and  whilst  the  said  plain- 
tifli  wore  so  entitled,  as  trustees  as  aforesaid,  to  the  fee-simple  and  inherit- 
ance of  the  said  ferry,  to  wit,  on  the  said  day  of  in  the  year 

of  our  lord and  on  divers  other  days  and  times  between  that  day  and 

the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  before  the  commencement  of 
this  suit,"]  to  wit,  at  Westminster  aforesaid,  *in  the  county  of  Middlesex  [  *816  ] 
aforesaid,  injuriously  and  unlawfully,  and  against  the  will  of  the  said  plain- 
tiffs, carried  and  conveyed  in  a  certain  boat  of  him  the  said  defendant,  divers 
foot-passengers  for  hire,  over  and  across  the  said  River  Thames,  near  to  the 
said  part  of  the  same  river,  where  the  said  plaintiffs  had  such  ferry  as  aforesaid, 
and  near  to  the  said  ferry  of  them  the  said  plaintiffs  ;  and  by  reason  whereof 
the  said  plaintiffs  have  lost  and  been  deprived  of  divers  other  profits  and  emolu- 
ments which  would  have  arisen  and  accrued  to  them  from  the  enjoyment  of 
their  said  ferry,  and  have  been  and  are  greatly  prejudiced  and  disturbed  in  the 
possession  thereof,  and  their  right  and  title  thereto,  to  wit,  at  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid. — And  also,  for  that  whereas  Third  coimt. 
the  said  plaintiffs,  before  and  at  the  time  of  committing  the  grievances  in  this 
count  mentioned,  were  and  still  are  lawfully  possessed(9)  of  a  certain  ancient 
ferry,  with  the  appurtenances,  upon  and  over  the  River  Thames,  to  and  from 
a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of  St.  Dunstan  Stebonheath, 
otherwise  Stepney,  in  the  said  county  ot*  Middlesex,  from  and  to  Greenwich 
aforesaid,  in  the  county  of  Kent  aforesaid,  for  carrying  and  conveying,  within 

iq)  That  this  it  luflicMnt, see  S  B.  &  C.  708. 
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DISTURB-    the  said  liist-mentioned  ferry,  all  persons  and  their  goods,  having  occasicNi  for 

rcRBict.  the  same,  in  boats  kept  by,  and  by  the  authority  of  them  the  said  plainti&  tbero 
for  that  purpose,  taking  for  the  same  certain  reasonable  freights  and  ferry- 
age8(r)  to  wit,  two-pence  for  each  person  ;  yet  the  said  defendant,  well  know- 
ing the  premises  last  aforesaid,  but  contriving  to  disturb  and  injure  the  said 
plaintiffs  in  the  peaceable  enjoyment  of  their  said  last-mentioned  ferry,  hereto- 
fore, to  wit,  on  the  said day  of in  the  year  of  our  Lord and  on 

divers  other  times  between  that  day  and  the  day  of  exhibiting  thb  bill,  [or  tf 
in  C,  P.  *^  before  the  commencement  of  this  suit,"]  to  wit,  at  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  unlawfully,  mjuriouslyt  and 
wrongfully,  carried  and  conveyed  divers  passengers,  for  hire,  in  a  certain  boatf 
over  and  across  the  said  river,  and  upon  the  said  part  of  the  said  river  where 
the  said  plaintiffs  had  such  ferry  as  last  aforesaid,  and  over,  upon,  within,  and 
across  the  said  last-mentioned  ferry  of  the  said  plaintiffs,  and  thereby  they  the 
said  plaintiffs  lost  divers  great  gains  and  profits,  which  would  otherwise  have 

r  «S17  1  accrued  to  them  *from  the  said  last-mentioned  ferry,  and  have  been  disturbed 
and  disquieted  in  the  possession  thereof,  and  in  their  right  and  title  thereto,  to 

Fourth  wit,  at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid. — ^And  the 
said  plaintiffs  further  say,  that  they  the  said  plaintiffs,  so  being  possessed  of 
the  said  last-mentioned  ferry,  with  the  appurtenances  as  aforesaid,  the  said  de- 
fendant, well  knowing  the  premises  last  aforesaid,  but  further  contriving  and  in- 
tending as  last  aforesaid,  heretofore,  and  whilst  the  said  plainti^  were  ao  pos^ 
sessed  of  their  said  last-mentioned  feny,  with  the  appurtenances  as  aforesaid, 
to  wit,  on  the  said day  of  in  the  year  of  our  Lord  — ^  and  en  divers 

« 

other  days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if 
in  C.  P.  "  before  the  commencement  of  this  suit,"]  to  wit,  at  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  unlawfully,  injuriously,  and 
wrongfully,  carried  and  conveyed  divers  passengers  for  hire,  in  a  certain  boat 
of  him  the  said  defendant,  over  and  across  the  said  river,  and  near  to  the  said 
part  of  the  said  river  where  the  said  plaintiffs  had  such  feriy  as  last  aforesaid, 
and  near  to  the  said  last-mentioned  ferry  of  the  said  plaintiffs,  and  thereby  ^y 
the  said  plaintiffs  lost  divers  other  great  gains  and  profits  which  would  otheririse 
have  accrued  to  them  from  the  said  last-mentioned  ferry,  and  have  been  distorb- 
ed  and  disquieted  in  the  possession  thereof,  and  in  their  right  and  title  thereto, 
to  wit,  at,  &c.  {venue)  aforesaid.     To  the  damage,  d&c« 


count. 


DISTURB- 
ANCE or 
PSWl. 

For  dutiirl>-       [  Commencemenl  as  ante^  596.     The  venue  is  local,] — For  that  whereas  the  said 
pew(«).        plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievance  hereinafler  next 

(r)  This  averment  is  not  necessary,  6  B.  &  C.  does    not  lie  unless   the  pew  be  anneied  to  a 

709.  house  or  some  other  messuage  in  the  parish,  6  B. 

(«)  For  the  forms  of  declarations  for  disturbance  &  A.  S56.  and  cases  there  collected  on  the  sub- 

of  scats   in  churches,  see    5  B.  &  A.  356.-8  ject ;  and  see  1  Y.  &  J.  683.    An  action  of  tres- 

Wenlw.  518.— Morg.   340.    Forrest's  Exch.  R.  pass  will  not  lie  for  enlermg  into  a  pew,  became 

14.— S  T.  R.  659 — 6  IfJ.  296.-1  Lev.  71.-1  Sid.  the  plaintiff* has  not  tlie  exclusive  possession,  and 

203.-2  Lev.  193.— 3  Id.  73.— 1  VVils.  326.— 1  T,  the  possession  of  the  cliurch  being  in  the  panroa, 

R,  428.     As  fo  llie  title,  sec  2  Saund.  175  c,  d.—  1  T.  11.  428  ;  but  an  action  of  lrcs|»a!M  for  brcakio" 

Com.  Dig.  Action  on  Case  for  Disturbance,  A.  3.  and  entering  a  chapel,  and  destroying  the  pews. 

As  to  evidence,  sec  3  Campb.  28S.    Tnis  action  will  lie  at  the  suit  ofa perpetual  curate  of  an  tug- 


FOR   TORTS    To   REAL   PROPERTY     INCORPOREAL.  817 

mentioned*  was,  and  from  thenee  hitherto  hath  been,  and  still  is,  lawfully  possess-    disturb- 

ed  of  a  certain  messuage,  with  the  appurtenances,  situate  in  the  parish  of pews. 

in  the  county  of and  therein,  during  all  the  time  aforesaid,  inhabited  and 

dwelt,  and  still  doth  inhabit  and  dwelU  with  his  family  ;  and  by  reason  thereof, 
he  the  said  plaintiflT,  during  all  the  time  aforesaid,  until  the  time  of  the  commit- 
ting of  the  grievance  by  the  said  defendant,  as  hereinafter  next  mentioned,  had, 
and  still  of  right  ought  to  have,  for  himself  and  his  family  inhabiting  in  the  said 
messuage,  with  the  appurtenances,  the  use  and  benefit  of  a  certain  pew  in  the 
parish  church  of,  d&c.  aforesaid,  to  hear  and  attend  divine  service  celebrated  there- 
in, as  to  the  said  messuage  and  tenement  belonging  and  appertaining.  Yet  the  Injury. 
said  defendant,  well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
unjustly  intending  to  injure  and  prejudice  the  said  plaintiff,  and  to  deprive  him 
of  the  use  and  benefit  of  the  said  pew,  whilst  the  said  plaintiff  was  so  possessed 
of  his  said  messuage,  with  the  appurtenances,  and  dwelt  and  inhabited  therein 
as  aforesaid,  and  was  entitled  to  the  use  and  benefit  of  the  said  pew  as  aforesaid, 
to  wit,  on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  exhibiting  this  bill,  at,  &c.  (venue)  unlawfully,  and  without  the  leave  or 
license,  and  against  the  will  of  the  said  plaintiff,  entered,  and  caused  and  procured 
divers  other  persons  to  enter  and  continue  in  the  said  pew  during  the  celebra- 
tion of  divine  service  in  the  said  church,  and  thereby  greatly  disturbed  the  said 
plaintiff  in  the  enjoyment  of  the  said  pew,  and  prevented  him  from  having  the 
use  and  benefit  thereof  in  so  full  and  ample  a  manner  as  be  otherwise  might 
and  would,  and  ought  to  have  done,  and  also  unlawfully  tore,  wrenched,  broke, 
and  damaged  the  door  of  the  said  pew,  and  also  unlawfully  shut  and  fastened 
the  door  thereof,  and  kept  the  same  so  shut  and  fastened  for  a  long  space  of 
time,  to  wit,  hitherto,  and  thereby,  during  all  that  time,  hindered  and  prevented  the 
said  plaintiff  and  his  family  inhabiting  in  the  said  messuage,  with  the  appurtenan- 
ces, from  sitting  in  and  using  the  said  *pew  for  the  purpose  aforesaid,  and  [  *^^^  ] 
whereby  he  the  said  plaintiff  could  not,  during  the  time  aforesaid,  have  or  enjoy 
the  use  of  the  said  pew  for  himself  and  his  family  inhabiting  the  said  messuage 
in  so  ample  and  beneficial  a  manner  as  he  otherwise  might  and  ought  to  do, 
and  would  have  done,  and  hath  been  greatly  disturbed  and  molested  in  the  use 
and  enjoyment  thereof,  to  wit,  at,  &c*  {venue)  aforesaid. — [^Second  count  simi- 
lar to  the  firsts  except  that  instead  of  the  words  **  use  and  benefit,"  say  **  the 
the  right,  privilege,  and  liberty  of  sitting  in  the  said  pew,"  and  conclude  as  ante^ 
696.] 

iiif0tii  roR  i»is- 

TURBAHCC 
or  A  MAB- 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing  For  miung 
of  the  grievances  next  heroaAer  mentioned,  to  wit,  on  the  [1st]  day  of  [Janu-  f  '^J!L7'^* 

thereby  dis- 

mented  parochial  chapelry,  even  against  the  chap-  M.  &  R.  S18,  S.  C.    As  to  ri|(ht  of  burial^  tee  8  turbine 

el-warden,  2  Y.  &  J.  266.    In  pleadins  a  prescrip-  Bar.  fc  Crct.  288.— 1  B.  &  Adolphus,  1S2.— 2  B.   plaintSr'i 

lion  to  a  pew, it  need  not  be  alleged  that  the  party  &  Aid.  806.  ancient 

ajid  his  ancestors  had  always  repaired  it ;  the  pew        (I)  As  to  disturbing  a  mariccf,  see  the  forms  and  narket(<) 

might  never  have  required  repaur.    This  at  most  law,  in  7  B.  &  C.  40. — 6  B.  &  C.  S6S.— >2  Saund. 

is  matter  of  evidence  only,  LofR,  423.    Even  in  an  172. — 1  B.  k,  P.  400.— Owen,  109. — Cro.  Jac.  43, 

action  against  a  stranger  for  disturbing  plaintiff  in  122.— 3  Lev.  190.— 2  Lutw.  1617.— 6  East,  438.— 

his  pew,  but  it  is  otherwise  in  a  dispute  with  the  8  Wentw.  Index,  Iviii. 
ordimry,  1  Wils.  SSe^See  8  B.  &  C.  288.— 2 
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TCBBAMCB 

or  A  MAm 

KKT. 


FOR  Di«.  ary]  A.  D.  [1824]  and  from  thence  hitherto  hath  been,  and  still  is,  kwfuHy 
possessed  of  the  manor  of  [Bradford]  in  the  county  of  [York]  and  of  a  cer- 
tain market  to  the  said  manor  belonging  and  appertaining,  that  is  to  say,  a  cer- 
tain market  under  and  to  be  holden  within  the  said  manor,  to  wit,  at  [Bradford] 
in  the  said  county  of  [York]  upon  every  Thursday,  for  the  buying  and  selling 
of  all  goods,  wares,  and  merchandizes,  then  and  there  to  be  bought  and  sold, 
together  with  certain  stallage  and  other  profits  and  emoluments  to  such  market 
belonging  and  appertaining,  whereby  great  gains,  profits,  and  advantages,  daring 
all  the  time  aforesaid,  until  the  committing  of  the  grievance  hereinafter  next 
mentioned,  accrued  to,  and  were  received  by,  and  still  of  right  ought  to  accrue 
to,  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford]  aforesaid,  in  the 
county  aforesaid.  Yet  the  said  defendant,  well  knowing  the  premises,  but  con- 
triving and  wrongfully  intending  to  injure  and  aggrieve  the  said  plaintiff^  and  to 
deprive  him  of  the  profit  and  advantage  of  his  said  market,  and  to  disturb  hioi 
in  the  free  enjoyment  thereof,  and  of  the  emoluments  arising  therefrom,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  to  wit,  at  [Bradfofxl]  afore- 
said, in  the  county  aforesaid,  and  within  the  said  manor  of  [Bradford,]  witiioot 
any  lawful  warrant  or  authority  in  that  behalf,  levied,  kept,  erected,  and  held, 
and  caused  and  procured  to  be  levied,  kept,  erected,  and  held,  a  certain  new 
market,  once  in  every  week,  and  continued  the  said  market  so  newly  levied, 
kept,  erected,  and  held,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto, 
whereby  divers  large  quantities  of  goods,  wares,  and  merchandizes,  were,  daring 
all  the  time  aforesaid,  sold  in  the  said  market  so  newly  levied,  held,  erected,  and 
kept,  which  otherwise  would  and  of  right  ought  to  have  been  brought  tol\kesaid 
market  of  the  said  plaintiff,  so  liolden  there  as  aforesaid,  daring  all  the  time 
aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said  plaintiff,  and  the 
great  nuisance  of  the  market  of  the  said  plaintiff,  by  reason  whereof  the  said 
plaintiff  hath  lost  and  been  deprived  of  the  stallage  and  other  emolaments  and 
profits  of  his  said  market,  and  also  of  other  great  gains,  profits,  and  advanta- 
ges, which  he  otherwise  would  and  of  right  ought  to  have  had  and  derived  fttxn 
his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid.— And 
whereas  also,  afterwards  and  before  and  at  the  time  of  the  committing  of  iSbe 
grievance  next  hereinafter  mentioned,  to  wit,  on  the  [1st]  day  of  [January,]  A. 
D.  [1824,]  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid,  the  said 
plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed 
of  and  in  a  certain  market  holden  and  to  be  holden  at  [Bradford]  aforesaid,  in 
the  county  aforesaid,  upon  every  Thursday,  for  the  buying  and  selling  of  all 
goods,  wares,  and  merchandizes,  then  and  Uiere  to  be  bought  and  sold,  toge- 
ther with  certain  stallages,  profits,  and  emoluments,  to  such  last-mentioned 
market  belonging  and  appertaining,  whereby  great  gains,  profits,  and  advanta- 
ges, during  all  the  time  last  aforesaid,  and  until  the  committing  of  the  grievance 
hereinafter  next  mentioned,  accrued  to,  and  were  received  by,  and  still  of  right 
ought  to  accrue  to,  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford] 
aforesaid,  in  the  county  aforesaid.  Yet  the  said  defendant,  well  knowing  the 
premises  Inst-mentioned,  but  contriving,  and  wrongfully  intending  to  injure  and 
aggrieve  the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage  of  his 
said  last-mentioned  market,  and  to  disturb  him  in  the  free  enjoyment  thersof. 


BMond 
ootnii. 
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and  of  the  stallage  and  other  profits  and  emoluments  arisine  therefrom.  aAer-  ^^^  ^^^^ 

TURBANCS 

wards,  to  wit,  on  the  same  day  and  year  aforesaid,  within  the  town  of  [Brad«  of  a  iCABr 
ford]  aforesaid,  and  close  and  near  adjoining  to  the  place  where  the  said  mar*      '*^* 
ket  of  the   said  plaintiflT  was  held,  without  any  lawful  warrant  or  authority  in 
that  behalf,  levied,  erected,  kept,  and  held,  and  caused  and  procured  to  be  levi- 
ed, erected,  kept,  and  held,  a  certain  other  new  market,  held  once  in  every 
week,  and  continued  the  said  last-mentioned  market  so  newly  levied,  erected, 
kept,  and  held  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  whereby 
divers  other  large  quantities  of  goods,  wares,  and  merchandizes  were,  during 
nil  the  tiuio   last  aforesaid,  sold  in  the  said  market  so  newly  levied,  erected, 
kept,  and  held,  by  the  said  defendant,  which  otherwise  would  and  of  right  ought 
to  have  been  brought  to  the  said  market  of  the  said  plaintiff,  so  holden  there  as 
last  aforesaid,  during  all  the  time  last  aforesaid,  to  be  there  sold,  to  the  great 
damage  of  the  said  plaintiflT,  and  the  great  nuisance  of  the  market  of  the  said 
plaintiff,  and  the  said  plaintiff  hath  thereby  lost  and  been  deprived  of  the  stallage 
and  other  emoluments  of  his  said  market,  and  also  of  other  great  gains,  profits, 
and  advantages  which  he  otherwise  would  and  of  right  ought  to  have  had  and 
received  from  his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the  county 
aforesaid. — And  whereas  also,  aflerwards,  and  before  and  at  the  time  of  the  Tturdoocmt. 
committing  of  the  grievance  next  hereinafler  mentioned,  to  wit,  on  the  [1st] 
day  of  [January,]  A.  D.  [1824,]  to  wit,  at  [Bradford]  aforesaid,  in  the  county 
aforesaid,  the  said  plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still  is* 
lawfully  possessed  of  and  in  a  certain  market  holden  and  to  be  holden  within 
the  town  of  [Bradford]  aforesaid,  in  the  county  aforesaid,  in  every  week,  and 
of  certain  stallage,  profits,  and  emoluments  to  such  last-mentioned  market  be- 
longing and  appertaining,  whereby  great  gains,  profits,  and  advantages,  during 
all  the  time  last  aforesaid,  and  until  the  committing  of  the  grievance  hereinafter 
next  mentioned,  accrued  to  and  were  received  by,  and  still  of  right  ought  to  ac- 
crue to  and  be  received  by  the  said  plaintiff,  to  wit,  nt  [Bradford]  aforesaid,  in 
the  county  aforesaid.     Yet  the  said  defendant,  well  knowing  the  premises  last- 
mentioned,  but  contriving  and  wrongfully  intending  to  injure  and  aggrieve  the 
said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage  of  his  said  iast- 
men tinned  market,  and  to  disturb  him  in  the  free  enjoyment  thereof,  and  of  the 
stallage  and  other  profits  and  emoluments  arising  therefrom,  aflerwarda*  to  wit, 
on  the  aame  day  and  year  aforesaid,  within  the  town  of  [Bradford]  aforesaidi 
without  any  lawful  warrant  or  authority  in  that  behalf,  levied,  erected,  kept,  and 
held,  and  caused  and  procured  to  be  levied,  erected,  kept,  and  held,  a  certain  oA* 
er  new  market,  held  once  in  every  week,  so  near  to  the  said  place  where  the  said 
last- mentioned  market  of  the  said  plaintiff  was  held,  that  by  reason  thereof,  di- 
vers other  large  quantities  of  goods,  wares,  and  merchandizes  were,  during  all  the 
time  last  aforesaid,  sold  in  the  said  market,  so  hereby  levied,  erected,  kept,  and 
held  by  tho  said  defendant,  which  otherwise  would  ftnd  of  right  ought  to  have 
been  brought  to  the  said  market  of  the  said  plaintiff,  so  holden  there  as  last 
aforesaid,  during  all  the  time  last  aforesaid,  to  be  there  sold,  to  ther  great  damage 
of  the  said  plaintiff,  who  hath  thereby  lost  and  been  deprived  of  the  stallage 
and  other  emoloments  of  his  said  last-mentioned  market,  and  also  of  other  great 
gains,  profits,  and  advantages  which  he  otherwise  would  and  of  right  ought  to 
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roR  DI8-    ary]  A.  D.  [1824]  and  from  (hence  hitherto  hath  been,  and  still  is,  lawftiHj 
possessed  of  the  manor  of  [Bradford]  in  the  coontj  of  [York]  and  of  a  cer- 
tain market  to  the  said  manor  belonging  and  appertaining,  that  is  to  say,  a  cer- 
tain market  under  and  to  be  holden  within  the  said  manor,  to  wit,  at  [Bradford] 
in  the  said  county  of  [York]  upon  every  Thursday,  for  the  buying  and  selling 
of  all  goods,  wares,  and  merchandizes,  then  and  there  to  be  bought  and  sold, 
together  with  certain  stallage  and  other  profits  and  emoluments  to  such  market 
belonging  and  appertaining,  whereby  great  gains,  profits,  and  advantages,  doriog 
all  the  time  aforesaid,  until  the  committing  of  the  grievance  hereinafter  next 
mentioned,  accrued  to,  and  were  received  by,  and  still  of  right  ought  to  accroe 
to,  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford]  aforesaid,  io  tiie 
county  aforesaid.     Yet  the  said  defendant,  well  knowing  the  premises,  bot  con- 
triving and  wrongfully  intending  to  injure  and  aggrieve  the  said  plaintifi^  and  to 
deprive  him  of  the  profit  and  advantage  of  bis  said  market,  and  to  disturb  him 
in  the  free  enjoyment  thereof,  and  of  the  emoluments  arising  therefrom,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  to  wit,  at  [Bradford]  afore- 
said, in  the  county  aforesaid,  and  within  the  said  manor  of  [Bradford,]  witbooc 
any  lawful  warrant  or  authority  in  that  behalf,  levied,  kept,  erected,  and  held, 
and  caused  and  procured  to  be  levied,  kept,  erected,  and  held,  a  certain  new 
market,  once  in  every  week,  and  continued  the  said  market  so  newly  levied, 
kept,  erected,  and  held,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto, 
whereby  divers  large  quantities  of  goods,  wares,  and  merchandizes,  wercp  daring 
all  the  time  aforesaid,  sold  in  the  said  market  so  newly  levied,  held,  erected,  and 
kept,  which  otherwise  would  and  of  right  ought  to  have  been  brought  to  iVieaud 
market  of  the  said  plaintiff,  so  holden  there  as  aforesaid,  during  all  the  time 
aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said  plaintifi^  and  the 
great  nuisance  of  the  market  of  the  said  plaintiff,  by  reason  whereof  the  said 
plaintiff  hath  lost  and  been  deprived  of  the  stallage  and  other  emoluments  and 
profits  of  his  said  market,  and  also  of  other  great  gains,  profits,  and  advanta- 
ges, which  he  otherwise  would  and  of  right  ought  to  have  had  and  derived  from 

^^^^^  his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid. — ^And 
whereas  also,  afterwards  and  before  and  at  the  time  of  the  committing  of  die 
grievance  next  hereinafler  mentioned,  to  wit,  on  the  [1st]  day  of  [Janoaij,]  A. 
D.  [1824,]  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid,  the  said 
plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  poeseaaed 
of  and  in  a  certain  market  holden  and  to  be  holden  at  [Bradford]  aforesaid,  in 
the  county  aforesaid,  upon  every  Thursday,  for  the  buying  and  selling  of  all 
goods,  wares,  and  merchandizes,  then  and  there  to  be  bought  and  sold,  toge- 
ther with  certain  stallages,  profits,  and  emoluments,  to  such  last-mentioned 
market  belonging  and  appertaining,  whereby  great  gains,  profits,  and  advanta- 
ges, during  all  the  time  last  aforesaid,  and  until  the  committing  of  the  grievance 
hereinafler  next  mentioned,  accrued  to,  and  were  received  by,  and  still  of  right 
ought  to  accrue  to,  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford] 
aforesaid,  in  the  county  aforesaid.  Yet  the  said  defendant,  well  knowing  the 
premises  Inst-mentioned,  but  contriving,  and  wrongfully  intending  to  injure  and 
aggrieve  the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage  of  his 
said  last-mentioned  market,  and  to  disturb  him  in  the  free  enjoyment  thereol^ 
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and  of  the  stallage  and  other  profits  and  emoluments  arising  therefrom,  aAer-  ^^^  ^^^ 
wardst  to  wit,  on  the  same  day  and  year  aforesaid,  within  the  town  of  [Brad-  of  a  a;ajei- 
ford]  aforesaid,  and  close  and  near  adjoining  to  the  place  where  the  said  mar-       '*^' 
ket  of  the  said  plaintiflT  was  held,  without  any  lawful  warrant  or  authority  in 
that  behalf,  levied,  erected,  kept,  and  held,  and  caused  and  procured  to  be  levi- 
ed, erected,   kept,  and  held,  a  certain  other  new  market,  held  once  in  every 
week,  and  continued  the  said  last^mentioned  market  so  newly  levied,  erected, 
kept,  and  held  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  whereby 
divers  other  large  quantities  of  goods,  wares,  and  merchandizes  were,  during 
nil  the  time  last  aforesaid,  sold  in  the  said  market  so  newly  levied,  erected, 
kept,  and  held,  by  the  said  defendant,  which  otherwise  would  and  of  right  ought 
to  have  been  brought  to  the  said  market  of  the  said  plaintiff,  so  holden  there  as 
last  aforesaid,  during  all  the  time  last  aforesaid,  to  be  there  sold,  to  the  great 
damage  of  the  said  plaintiflT,  and  the  great  nuisance  of  the  market  of  the  said 
plaintiff,  and  the  said  plaintiff  hath  thereby  lost  and  been  deprived  of  the  stallage 
and  other  emoluments  of  his  said  market,  and  also  of  other  great  gains,  profits, 
and  advantages  which  he  otherwise  would  and  of  right  ought  to  have  had  and 
received  from  his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the  county 
aforesaid. — And  whereas  also,  aflerwards,  and  before  and  at  the  time  of  the  Tturdcoant. 
committing  of  the  grievance  next  hereinaAer  mentioned,  to  wit,  on  the  [1st] 
day  of  [January,]  A.  D.  [1824,]  to  wit,  at  [Bradford]  aforesaid,  in  the  county 
aforesaid,  the  said  plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  and  in  a  certain  market  holden  and  to  be  holden  within 
the  town  of  [Bradford]  aforesaid,  in  the  county  aforesaid,  in  every  week,  end 
of  certain  stallage,  profits,  and  emoluments  to  such  last-mentioned  market  be- 
longing and  appertaining,  whereby  great  gains,  profits,  and  advantages,  during 
all  the  time  last  aforesaid,  and  until  the  committing  of  the  grievance  hereinafter 
next  mentioned,  accrued  to  and  were  received  by,  and  still  of  right  ought  to  ac- 
crue to  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford]  aforesaid,  in 
the  county  aforesaid.     Yet  the  said  defendant,  well  knowing  the  premises  last* 
mentioned,  but  contriving  and  wrongfully  intending  to  injure  and  aggrieve  the 
said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage  of  his  said  last- 
mentioned  market,  and  to  disturb  him  in  the  free  enjoyment  thereof,  and  of  the 
stallage  and  other  profits  and  emoluments  arising  therefrom,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  within  the  town  of  [Bradford]  aforesaid, 
without  any  lawful  warrant  or  authority  in  that  behalf,  levied,  erected,  kept,  and 
held,  and  caused  and  procured  to  be  levied,  erected,  kept,  and  held,  a  certain  oA* 
er  new  market,  held  once  in  every  week,  so  near  to  the  said  place  where  the  said 
last- mentioned  market  of  the  said  plaintiff  was  held,  that  by  reason  thereof,  di- 
vers other  large  quantities  of  goods,  wares,  and  merchandizes  were,  during  all  the 
time  last  aforesaid,  sold  in  the  said  market,  so  hereby  levied,  erected,  kept,  and 
held  by  the  said  defendant,  which  otherwise  would  ftnd  of  right  ought  to  have 
been  brought  to  the  said  market  of  the  said  plaintiff,  so  holden  there  as  last 
aforesaid,  during  all  the  time  last  aforesaid,  to  be  there  sold,  to  the  great  damage 
of  the  said  plaintiff,  who  hath  thereby  lost  and  been  deprived  of  the  stallage 
and  other  emoloments  of  his  said  last-mentioned  market,  and  also  of  other  great 
gains,  profits,  and  advantages  which  he  otherwise  would  and  o(  right  ought  to 
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roB  Dii-    iinye  had  and  derived  from  his  said  market,  to  wit,  at  f  Bradford]  aforesaid,  in 

TURBA.HCK       ,  -  .  , 

OP  A  MAK-  the  county  aforesaid* 

EMT. 

AHCE  or  •• 

FRAIiCH]- 
SKR,  StC. 

For  disturb-  For  the  prectdeiUs  and  mode  of  declaring  for  a  disturbance,  tubiraelion,  or 
^^  to£'  oUier  injury  to  franchises,  «ee  4  Mod,  423.  1  Show,  18.  8  Wtniw^  ind£Xf 
offices,  fcc.  5g^  j^f  ^/  0^  11  bailiff  against  a  party  for  exectUing  a  unril  wiihin  bis  juriadk'' 
tion,  9  East,  330.  .And  generally.  Com,  Dig.  JSclion  on  ike  Cass  for  IHstMarb- 
ance.  For  not  grinding  corn  at  plaintiff^s  ancient  mill,  2  Sotrnd.  112, 
113,  note  1 ;  172,  note  1.  8  Weniw.  Index,  58.  DougL  218.  2  B.  ^  C.  827. 
AD.  ^R.  498,  S.  C.  6M.  ^  S,  69.  In  suck  action  it  suffices  io  declare 
generally  on  the  custom  to  grind,  6  J\f.  ^  S.  69  ;  and  see  <u  to  ike  evufeace,  id, 
O/*  officers,  10  Rep.  59  6.     Cro.  £iiz.  335.     8  Wenluf,  hidex,  54. 


»Y  PARXr 
OAICVSD. 


IV.     ON  STATUTES. 


On  8  Ann.  c.       Fof  that  whereas  heretofore,  to  wit,  on,  6lc,  and  for  (he  space  of  [half]  a  year 
feherilrfor      ^^^  ^^^  past.  One  J.  H.  held,  used,  ^occupied,  and  enjoyed  a  certain  roessn- 

t^ing  goods  Qg^  Quj  tenements,  with  the  appurtenances,  situate  in  the  parish  of io  the 

livhich  were    county  of  ■   ■      as  tenant  thereof  to  the  said  plaintifi*,  at  and  under  a  certain  rent 

seized  under 

without  first       («)  See  farm,  8  Wentw.  446.     6  Dougl.  666.  1  M.  &  S.  245.    And  a  sheriff  tak'm^  cocik  io  tiw 

paying           In  1  Chit.  Col.  Stat.  664,  will  be  found  most  of  tiie  blade  under  ti  fieri  facias,  and  selKng  it  befoKteat 

plaintiff  half  foUowinff  notes  on  this  enactment.  due,  is  not  liable  to  account  to  the  landlonl  of  tbs 

a  year's               In  order  to  support  the  claim  against  the  sheriff,  defendant,  under  the  statute  8  Anne,  ix  rent  tj> 

rent  which      a  tubtiiting  tenancy  must  be  proved,  and  there-  cruing  subsequently  to  the  lavr  and  sale^  ahhoo^ 

was  in  ar-      fore  where  the  landlord  had  brought  an  action  of  he  has  given  no|.ice,  and  thougn  the  com  be  sot  re> 

rear(tt).          ejectment,  and  laid  the  demise  before  the  seizure  moved  from  the  premises  onti]  long  afterwanh, 

r  ^819   1    ^'^^^^  the  Ji./a. ;  it  was  held  that  the  sheriff  had  when  a  considerable  proportion  of  real  has  beoGoe 

^                 •'no  right  to  allow  the  landlord  a  year's  rent,  5  B.  &  due,  the  landlord's  remedy  in  such  case  is  by  £s- 

A.  88.    The  money  claimed  must  be  due  as  rent ;  tress,  1  Price,  974.    And  the  landlord  of  precsscs 

see  6  B.  &  C  624.     2  C.  &  P.  294,  S.  C.    The  on  which  goods  have  been  seised  under  as  extent 

occupation  by  the  tenant  must  be  proved,  7  Price,  in  aid,  is  not  entitled,  under  the  8lh  Aime,  to  cal 

690 ;  but  it  will  be  for  the  sheriff  to  prove  that  the  on  the  sheriff  to  pay  twelve  months'  real,  doe  bc> 

rent  had  been  paid,  id.  fore  the  teste  of  the  writ,  2  Price,  17.     Bat  this 

The  act  extends  to  an  execution  at  the  suit  of  a  claim  may  be  supported  for  forehand  rent,  7  Price, 

dtfendant  for  costs,  notwithstanding  the  direction  690.    The  landlord  is  entitled  to  his  rent  «iiho«t 

at  the  end  of  the  section  that  the  sherifi'  shall  pay  any  deduction  for  poundage,  Stra.  64Su    Bm  wiiera 

the  plaintiff  as  well  the  rent  as  the  execution  mo-  the  landlord  takes  the  security  of  a  third  person 

ney^  2  Wils.  140.     But  a  commission  of  bankrupt-  fur  the  rent  at  the  time  of  the  execotioii,  the  sheriff 

cy  IS  not  an  execution  within  the  meaning  of  tnis  is  discharged  as  to  the  landlord'^  riaim  ior  rcai,S 

act,  16  East,  2S0.    Goods  taken  on  a  capia*  utla-  Campb.  24. 

^oliiBi  are  within  the  act,  Bunb.  5,  194,269. — 7 

T.  R.  264.    So  goods  taken  on  a  j7on«  per  vadiosj 

6  B.  &  C.  467. 

A  bill  of  sale  is  a  removal,  Barnes,  211.  The 
sheriff  is  bound  to  satisfy  the  landlord  in  the  first 
instance, 4  Moore,  473.    And  an  action  lies,  though 


only  part  of  the  goods  be  removed,  id. — 2  B.  &  C.    of  tlie  act,  1  Stra.  212. 


Only  one  yearns  rent  is  to  bo  jMiid,  allhouch  tbne 
be  two  executions  *,  aembU  2  Str.  1024.—^  B.  & 
B.  S62.— nB  Moore,  97,  S.  C. ;  unless  Uie  |oods  be 
not  removed  in  a  reasonable  lime,  1  Pncr.  ?#«. 
IM.  &S.  711. 

The  bailiff  uf  a  liberty  is  subject  to  the 


87. 

The  statute  only  extends  to  the  immediate  land> 
lord,  not  to  a  ground  landlord,  2  Stra.  787.  An 
executor  or  administrator  is  entitled  to  the  benefit 
of  the  statute,  as  to  arrears  accrued  in  the  hfe-time 
of  the  deceased,  1  Stra.  212.  A  trustee  <^an  out- 
standing satisfied  term  in  trust  for  mortgagee?,  and 


In  order  to  render  the  sheriff  respofusihle  far 
non-compliance  with  the  act,  there  should  be  a 
demand  {or  the  rent,  before  the  removal,  by  tike 
ty  entitled;  and  a  demand  by  a  person  to^ 
administration  is  afterwards  committed  does  set 
operate  by  relation,  2  Stra.  97 ;  see  3  Taunt.  4Q0L 
„      .  And  a  sheriff  is  not  bound  to  find  out  what  reat  ■ 

.^  attend  the  inheritance,  may  sue,  4  Moore,  473.    due  to  a  landlord,  and  pay  it  biro,  but  the  landlod 

m  ^  ^'  ^^'  ™"^^  ^^^  ^^  notice,  3  Taunt.  400.  But  no  pailK- 

The  act  does  not  extend  to  rent  which  accrues    ular  form  of  notice  is  necessary,  3  B.  &  A.  Ci&r- 

during  the  continuance  of  the  sheriff  in  possession,    Id.  440.-^  Moore,  473.    Aud  the  court,  o«  ao- 
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or  sum  of  money  therefore  payable  by  the  said  J.  H.  to  the  said  plaintiff,  for  *^  '*^*''^ 
the  same(i0),  to  wit,  at,  d&c.  (venue).  And  whereas  also  heretofore,  to  wit,  on 
the  day  and  year  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £ — 
for  and  on  account  of  the  rent  so  payable  by  the  said  J.  H.  to  the  said  plain- 
tiff for  the  said  messuage  and  tenements  for  one  [half]  year  of  the  said  tenan- 
cy, which  ended  at  and  upon  that  day,  became  and  was  due  and  payable,  and 
continually  from  thence  hitherto  hath  been,  and  still  is,  in  arrear  and  unpaid, 
to  wit,  at,  6lc.  (venue)  aforesaid.  And  whereas  also  the  said  sum  of  £ —  of 
the  said  rent,  so  being  in  arrear  and  unpaid  by  the  said  J.  H.  to  the  said  plain- 
tiff as  aforesaid,  afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  the 
said  defendant  then  being  sheriff  of  the  said  county,  by  virtue  of  and  under  pre- 
tence of  a  certain  writ  of  our  said  lord  the  king,  called  a  [fieri  facias']  against 
the  said  J.  H.  at  the  suit  of  H.  W.  and  M.  W.  out  of  the  court  of  our  said  lord 
the  king,  before  the  king  himse1fl(T),  before  that  time  sued  forth  and  prose- 

cuted(i^),  and  directed  to  the  sheriff  of  the  said  county  of took  the  goods 

and  chattels  of  the  said  J.  H.  then  being  in  the  said  messuage  and  tenements, 
with  the  appurtenances,  so  in  the  tenure  and  occupation  of  the  said  J.  H.  as 
aforesaid,  to  a  large  amount,  to  wit,  beyond  the  amount  *of  the  said  arrears  [  *820  ] 
of  rent  so  due  and  owing  from  the  said  J.  H.  to  the  said  plaintiff,  that  is  to  say, 
to  the  amount  or  sum  of  £ —  of  lawful  money  of  Great  Britain  ;  and  the  said 
plaintiff  further  says,  that,  after  the  taking  of  the  said  goods  and  chattels  so  be- 
ing in  the  said  messuage  and  tenements,  with  the  appurtenances,  as  aforesaid, 
and  before  the  removal  of  the  same,  under  pretence  of  the  said  writ,  that  is 
to  say,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said 
plaintiff  gave  notice(2)  to  the  said  defendant,  so  being  sheriff  as  aforesaid,  of 
the  aforesaid  rent  so  being  due  and  in  arrear  to  the  said  plaintiff  from  the  said 
J.  H.  as  aforesaid,  and  then  and  there  requested  the  said  defendant,  so  being 
sheriff  as  aforesaid,  that  the  said  plaintiff  might  be  paid  his  said  rent,  so  due, 
in  arrear,  and  unpaid,  as  aforesaid,  before  the  said  goods  and  chattels,  or  any 
part  thereof,  should  be  removed  from  or  out  of  the  said  messuage  and  tenements, 
with  the  appurtenances  :  yet  the  said  defendant,  then  being  sheriff  of  the  said 

county  of well    knowing  the  premises,  but  not  regarding  the  duty  of 

his  said  office,  nor  the  Statute  in  such  case  made  and  provided,  but  contriv* 
ing,  and  wrongfully  and  deceitfully  intending  to  deceive  and  defraud  the  said 
plaintiff  in  this  respect,  of  the  said  arrears  of  the  said  rent  so  due  to  him  as 
aforesaid,  and  of  the  said  plaintiff's  remedy  for  the  recovery  thereof,  under 
color  and  pretence  of  the  said  writ,  on  the  day  and  year  last  aforesaidi  at, 

lion,  will  order  a  year's  rent,  out  of  the  proceods  the  landlord,  by  proving  that  it  was  made  before 

while  in  sheriff 'a  hands,  to  be  paid  to  landlord,  notice  of  the  commission  issued,  15  East,  290. 
Uiough  the  sheriff  had  no  notice  of  the  rent  boing        (to)  The  particulars  of  the  demiae  need  not  be 

due  till  after  removal,  3  B.  &  A.  440.    But  an  ac-  stated,  Dougl.  665. 

tton  for  money  had  and  received  cannot  bo  sustain-        {x)  Stating  the  writ  to  have  been  sued  out  of 

ed,  8  Campb.  260.    In  case  of  a  removal  contrary  the  wrong  court  would  be  bad.  4  B.  &  C.  657.-^ 

to  the  act,  the  landlord  may  maintain  an  action,  Ry.  &  Moo.  C.  N.  P.  266,  S.  C. 
and  the  want  of  alleging  a  demand  is  helped  by        {y\  In  8  Wentw.  455,  the  judgment  is  stated ; 

verdict,  1  Stra.  212. — 7  Price,  566 ;  and  it  is  not  but  tfiis  seems  unnecessary,  as  it  is  not  a  iudgment 

necessary  to  state  in  the  declaration  i\te  particu-  at  the  suit  of  the  plaintiff,  but  of  a  thira  person, 

lars  of  the  lease  ;  but  if  they  are  stated,  and  there  and  therefore  distinguishable  from  1  Saund.  37. 
is  any  material  variance,  it  is  fatal,  Dougl.  665.        (z)  The  omission  of  this  is  fatal,  unless  after 

If  the  execution  is  overreached  by  an  act  of  bank-  verdict,  when  the  averment  of  **  well  knowing  the 

ruptcy  and  commission,  the  sherifrin  action  by  the  pr«mi«ps,"&c.  will  sufRco,  7  Price,  666. 
assignees,  can  only  avail  himself  of  payment  to 
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.Y  PARTT  ^^^  ( „ena«)  wroDgfull/.  injuriously,  and  deceitfully  removed  and  curried  away 

•RI.V.D.  ^^^  ^^.^  ^^^^  ^^^  chattels,  so  taken  as  aforesaid,  from  and  out  of  the  said 

messuage  and  tenements,  with  the  appurtenances,  contrary  to  the  form  of  the 

Statute  in  that  case  made  and  provided,  without  paying  or  satisfying  the  said 

plaintiff  the  said  arrears  of  the  said  rent  so  due  and  owing  and  in  arrear  to  Yum 

as  aforesaid,  or  any  part  thereof.     And  the  said  plaintiff  further  saiih,  that 

he  hath  not,  at  any  time  since,  been  paid  or  satisfied  the  said  arrears  of  the 

said  rent  or  any  part  thereof,  but  the  same,  and  every  psirt  thereof,  U  doe,  in 

arrear,  and  unpaid,  from  the  said  J.  H.  to  the  said  plaintiff,  whereby  the  said 

plaintiff  hath  been  and  is  deprived  of  the  benefit  of  a  distress  for  the  recoTery 

and  satisfaction  of  the  said  arrears  of  the  said  rent,  and  is  in  great  danger  of 

[  *821  ]  losing  the  same,  to  wit,  at,  &c.   (venue)  *aforesaid.     To  the  damage,  dtc— 

[Add  count  in  trover^  see  7  Pricey  691.] 

Against  For  that  whereas  certain  persons,  to  wit,  C.  S.  and  G.  8.  heretofore,  to  wit, 

Jui'^^Ih.   on,  &c.(6)  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  be- 
refSiin  *^uf.  ^^^®  ^®  ^^S  himself,  against  the  said   plaintiff,  a  certain  writ  of  our  said  lord 

SsientlaU    tjje  king,  called  a  [lalitai,]  directed  to  the  sheriff  of  ,  by  which  said  writ 

^*^'  our  said  lord  the  king  commanded  the  said  sheriff^c)  to  take  the  said  plaintifi; 

if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  (hat  he  naght 

have  his  body  before  our  said  sovereign  lord  the  king,  on [wheresoever  his 

said  majesty  should  then  be  in  England,]  to  answer  unto  the  said  C.  S.  and 
G.  S.  of  a  plea  of  trespass  upon  the  case  upon  promises,  to  the  damage  of  the 
said  C.  S.  and  G.  S.  of  £—  which  said  writ  afterwards,  and  before  the  delWery 
thereof  to  the  said  sheriff  of  the  said  county  of to  be  executed  as  is  here- 
inafter next  mentioned,  to  wit,  on,  &c.  at,  &c.  {venue)  was  duly(d)  marked 
and  indorsed  for  bail  for  £ — ;  and  which  said  writ  afterwards,  and  before  the 
said  return  thereof,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  in  the  county 
last  aforesaid,  was  delivered  to  the  said  defendant,  who  then  and  from  thence 
until  and  at  and  after  the  time  of  the  arrest,  and  from  thence  until  and  aftcT  the 
committing  of  tlie  grievance  hereafter  mentioned,  was  sheriff  of  the  said  county 

of in  due  form  of  law  to  be  executed  ;  by  virtue  of  which  said  writ  the 

said  defendant,  so  being  sheriff  as  aforesaid,  afterwards,  and  before  the  said 
return  of  the  said  writ,  to  wit,^on  the  day  and  year  last  aforesaid,  and  within  his 

bailiwick,  as  such  sheriff,  to  wit,  at  aforesaid,  in   the  county  aforesaid. 

took  and  arrested  the  said  plaintiff  by  his  body,  and  then  had  and  detained  him 
in  his  custody,  as  such  sheriff,  at  the  suit  of  the  said  C.  S.  and  G.  S.  for  the 
cause  aforesaid,  and  continued  in  such  custody  until  and  after  the  committing 
of  the  grievance  by  the  said  defendant,  as  hereinafter  next  mentioned ;  and 
thereupon  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
[  *822  ]  tendered  and  offered  to  the  *said  defendant,  so  being  sheriff  as  aforesaid,  rea- 
sonable sureties  of  sufficient  persons,  to  wit,  £.  F.,  I.  K.,  L.  M.,  d&rC.(e)  dw 
same  being  then  and  there  responsible  and  sufficient  persons,  and  having,  and 

(a)  See  15  East,  320.— I  Lil.  Ent.  71.  t€aun<1.  (d)  That  it  is  not  necessary  to  sta^e  tlu  mM^ 

61,  c.  5;  and  the  statute,  1  Chit.  Col.  Stat.  42.  vit  of  debt,  see  ante,  739,  n.  {h\. 

(6)  The  teste  of  the  writ.  («)  There  were  aevoral  tenaered. 
(c)  Examine  carefully  with  the  writ. 
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each  of  them  then  having,  sufficient  within  the  county  of aforesaid,  in  "^j^^"]^* 

which  said  county  of  the  said  plaintiff  was  so  arrested  and  so  in  custody 

aforesaid,  and  who  then  and  there  were  willing  and  offered  to  become  bail  and 
sureties  for  the  appearance  of  the  said  plaintiff  at  the  return  of  the  said  writ, 
according  to  the  exigencies  thereof;  yet  the  said  defendant  not  regarding  his 
duty  in  that  behalf  as  such  sheriff  as  aforesaid,  nor  the  Statute  in  such  case 
made  and  provided,  but  contriving  and  unjustly  intending  to  injure,  aggrieve, 
and  oppress  the  said  plaintiff  in  that  bebalf,  then  and  there  wrongfully  and  inju- 
riously refused  to  accept  the  said  sureties,  so  offered  by  the  said  plaintiff,  as  bail 
for  his  appearance  at  <he  return  of  the  said  writ,  and  wrongfully  and  injuriously 
then  and  there  kept  and  detained  him  in  his  the  said  defendant's  custody,  under 
color  and  pretence  of  the  said  writ,  for  a  long  space  of  time  after  the  said  bail 

were  so  tendered  and  offered  as  aforesaid,  to  wit,  until  the day  of , 

in  the  year  aforesaid,  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided  ;  by  means  of  which  said  premises,  he  the  said  plaintiff  was  kept  and 
detained  in  prison  a  great  and  unreasonable  length  of  time,  and  during  all  that 
time  suffered  great  pain  in  body  and  mind,  and  was  hindered  and  prevented 
from  performing  and  transacting  his  lawful  affairs  and  business,  and  hath  been 
and  is  greatly  injured  in  his  credit  and  circumstances,  and  also  hath  incurred 
the  risk  of  becoming  and  being  proceeded  against  as  a  bankrupt,  to  wit,  at,  &c. 
aforesaid.— 'And  whereas  also  heretofore,  and  at  the  time  of  the  committing  of  Second 
the  grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit,  on 

the  said  day  of  — ,  in  the  year  aforesaid,  the  said  plaintiff  hod  been 

and  was  in  custody  of  the  said  defendant,  as  such  sheriff  as  aforesaid,  by  virtue 
of  a  certain  other  writ  of  our  said  lord  the  king,  called  a  [/a/t'/a/,]  at  the  suit  of 
the  said  G.  S.  and  G,  S.  returnable  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  on,  6lc.  and  which  said  last- mentioned  writ  had  been 
and  was  indorsed  for  bail  for  JS —  to  wit,  at,  &c.  {venue)  aforesaid  ;  and  there- 
upon he  the  said  plaintiff  afterwards,  to  wit,  on,  dtc.  at,  &c.  {venue)  aforesaid 
^tendered  and  offered  to  one  J.  M.  who  then  and  there  was  the  agent  of  the  [  «823  ] 
said  R.  B,  so  being  sheriff  as  aforesaid,  and  by  him  authorized  to  take  bail  ac- 
cording to  the  Statute  in  such  case  made  and  provided,  reasonable  sureties  of 
sufficient  persons,  to  wit,  G.  F.,  T.  N.,  E.  N.,  W.  M.  and  T.  E.  F.,  the  same 
being  then  and  there  responsible  and  sufficient  persons,  and  having,  and  each 

of  them  then  having,  sufficient  within  the  county  of aforesaid,  in  which 

said  county  of the  said  plaintiff  was  so  arrested  and  in  custody  as  afore- 
said, and  who  then  and  there  were  willing  and  offered  to  become  bait  and  sure- 
ties for  the  appearance  of  the  said  plaintiff  at  the  return  of  the  said  last-men- 
tioned writ,  according  to  the  exigency  thereof;  yet  the  said  defendant,  not  re- 
garding his  duty  in  that  behalf  as  such  sheriff  as  aforesaid,  nor  the  Statute  in 
such  case  made  and  provided,  but  contriving  and  unjustly  intending  to  injuire, 
aggrieve,  and  oppress  the  said  plaintiff  in  that  behalf,  then  and  there  by  the  said 
J.  M.  his  said  agent  in  that  behalf,  wrongfully  and  injurionsly  refused  to  accept 
the  said  sureties  so  offered  by  the  said  plaintiff,  as  bail  for  his  appearance  at  the 
return  of  the  said  last-mentioned  writ,  and  wrongfully  and  injuriously  then  and 
iLere  kept  and  detained  bim  in  the  said  defendant's  custody,  under  color  ami 
pretence  of  the  said  last-mentioned  writ,  for  a  long  space  of  time  after  the  said 
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■Y  FARxr    bnii  ^vere  tendered  and  offered  as  aforesaid,  to  wit,  until  the day  of  ^ 

in  the  year  aforesaid,  contrary  to  the  form  of  the  Statute  in  aucfa  case  oaade  and 
provided ;  by  means  of  which  said  last- mentioned  premises  be  the  said  plaintilf 
was  kept  and  detained  in  prison  a  great  and  unreasonable  length  of  time,  and 
during  all  that  time  suffered  great  pain  in  body  and  mind,  and  was  hindered  and 
prevented  from  performing  and  transacting  his  lawful  afikirs  and  business,  and 
hath  been  and  is  greatly  injured  in  his  credit  and  circumstances,  and  also  haxh 
incurred  the  risk  of  becoming  and  being  proceeded  against  as  a  bankrupt,  to 

Third  count,  wit,  at,  &c.  [venue)  aforesaid. — And  whereas  also  heretofore,  and  at  the  time  of 
the  committing  of  the  grievance  by  the  said  defendant,  as  hereafter  meDtiooed, 

to  wit,  on  the  said  day  of ,  in  the  year  afuresaid,  the  said   plaintiff 

had  been  and  was  in  custody  of  the  said  defendant,  as  such  sheriff  as  aforesaid, 
by  virtue  of  a  certain  other  writ  of  our  said  lord  the  king,  called  a  phtriea  rapt- 
OS,  at  the  suit  of  the  said  C.  S.  and  6.  S.  returnable  in  the  said  court  of  oar 

[  *824  ]  said  lord  the  king,  before  the  king  himself,  on,  dtc.  and  which  *said  last-men- 
tioned writ  had  been  and  was  indorsed  for  bail  for  £ — ,  to  wit,  at,  &c.  {venme) 
aforesaid  ;  and  thereupon  it  became  and  wad  the  duty  of  the  said  defendan?, 
as  such  sheriff  as  aforesaid,  at  all  reasonable  times  afterwards,  and  before  the 
return  of  the  said  last-mentioned  writ,  to  be  ready,  or  to  cause  and  procure 
some  person  duly  authorized  by  him  the  said  defendant,  as  such  sheriff  as  afore- 
said, to  be  ready,  within  the  said  bailiwick  of  him  the  said  defendant  as  such 
sheriff  as  aforesaid,  to  let  out  of  prison  and  out  of  the  custody  of  him  tlie  said 
defendant,  as  such  sheriff  as  aforesaid,  under  and  by  virtue  of  (be  said  last- 
mentioned  writ,  the  said  plaintiff,  so  in  custody  of  the  said  defendant,  as  last 
aforesaid,  upon  reasonable  sureties  of  sufficient  persons,  having  sufficient  witli- 

in  the  said  county  of ,  where  the  said  plaintiff  was  so  in  custody  as  last 

aforesaid,  and  where  he  might  be  let  to  bail,  as  in  the  Statute  in  such  case  made 
and  provided,  to  keep  his  day  in  such  place  as  the  said  last-mentioned  writ  re- 
quired, to  wit,  at,  dLc.  aforesaid  ;  and  the  said  plaintiff  further  saith,  that  after- 
wards, and  whilst  he  continued  in  the  custody  of  the  said  defendant,  as  such 
sheriff  as  aforesaid,  and  before  the  return  of  the  said  last- mentioned  writ,  to  wit, 
on  the  '  day  of ,  in  the  year  aforesaid,  to  wit,  at,  dtc.  (cenve)  afore- 
said, the  same  then  and  there  being  a  reasonable  time  in  that  behalf,  he  the  said 
plaintiff  was  ready  with  reasonable  sureties  of  sufficient  persons,  to  wit,  G.  F., 
&c.  the  same  being  then  and  there  responsible  and  sufficient  persons  having, 

and  each  of  them  having,  sufficient  within  the  county  of aforesaid,  and  the 

said  last-mentioned  persons  were  then  and  there  willing  to  become  bail  aDd 
sureties  for  the  appearance  of  the  said  R.  M.  at  the  return  of  the  said  writ,  ac- 
cording to  the  exigency  thereof,  of  all  which  said  several  premises  the  said  de- 
fendant then  and  there  had  notice  ;  yet  the  said  defendant,  so  being  such  she- 
riff as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  but  contriving,  and  un- 
justly intending  to  injure,  oppress,  and  aggrieve  the  said  plaintiff  in  this  behalf, 
was  not,  at  all  reasonable  times  after  he  so  had  the  said  plaintiff  in  his  custody 
as  aforesaid,  and  before  the  return  of  the  said  last-mentioned  writ,  ready,  nor 
did  cause  or  procure  any  person  duly  authorized  by  him  the  said  defendant,  to 
be  ready,  within  the  said  bailiwick  of  him  the  said  defendant,  as  such  sheriff  as 
aforesaid,  to  let  out  of  prison  and  out  of  the  custody  of  him  the  said  defendan' 
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as  such  sheriff  as  aforesaid,  under  and  by  virtue  of  the  said  last-menttoned  writ,  *'  party 

GRIBTSD* 

the  said  plaintiflT,  so  in  custody  as  last  aforesaid,  *upon  such  reasonable  sureties 

of  sufficient  persons,  having  sufficient  within  the  said  county  of ,  to  keep 

his  day  in  such  place  as  the  said  last-mentioned  writ  required,  but  wholly  omit- 
ted and  neglected  so  to  do,  contrary  to  his  duty  in  that  behalf,  and  contrary  to 
the  Statute  in  that  case  made  and  provided,  to  wit,  at,  &c.  (venue)  aforesaid, 
and  was  not  at  the  said  time  when  he  the  said  plaintiff  was  so  ready  wiih  the  said 
sureties  as  aforesaid,  and  being  such  reasonable  lime  in  that  behalf  as  aforesaid, 
ready  to  accept  and  receive  such  bail  as  aforesaid,  or  to  let  the  said  plaintiff  out 
of  his  custody  as  aforesaid,  on  such  bail ;  and  by  reason  of  the  negligence  and 
improper  conduct  of  the  said  defendant  as  such  sheriff  as  aforesaid,  the  said 
plaintiff  was  kept  and  continued  in  custody,  and  so  imprisoned  as  aforesaid,  for 
a  long  time  ai\er  he  was  so  ready,  with  such  reasonable  sureties  as  aforesaid, 
to  be  so  let  to  bail  as  last  aforesaid,  to  wit,  from  the  said day  of un- 
til the day  of ,  in  the  year  aforesaid,  contrary  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided,  to  wit,  at,  6lc.  aforesaid  ;  by  means  of 
which  said  premises  he  the  said  plaintiff  was  kept  and  detained  in  prison  a  great 
length  of  time,  and  during  all  that  time  suffered  great  pain  in  body  and  mind, 
and  was  hindered  and  prevented  from  performing  and  transacting  his  lawful 
affairs  and  business,  and  hath  been  and  is  greatly  injured  in  his  credit  and  cir- 
cumstances, and  also  incurred  the  risk  of  becoming  and  being  proceeded  against 
as  a  bankrupt,  to  wit,  at,  d&c.  (venue)  aforesaid,  to  the  damage,  d&c. 

For  that  whereas  the  said  defendant,  on,  dr.c.  and  long  before,  was,  and  from  Afi^""^  5 

....  justice  of 

thence  hitherto  halh  been,  and  still  is,  one  of  his  majesty's  justices  assigned  to  the  peace, 

keep  the  peace  of  our  lord  the  now  king,  in  the  county  of ,  and  also  to  hear  ^o'^t^e  b«S 

and  determine  divers  felonies,  trespasses,  and  other  misdemeanors,  committed  ^  ^^e^' 

within  the  said  county,  to  wit,  in  the  parish  of ,  in  the  said  county  of  Middle-  him,  where 

sex.     And  whereas  the  said  plaintiff,  by  the  name  and  description  of,  6lc.  was,  {ended  to^ 
on,  &c.  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  convicted  before  the  said  de-  *£r*g*gJJ<,B. 
fendont,  so  being  surh  justice  as  aforesaid,  upon  the  information  of  one  J.  W.  (/)• 
of  the  stamp  office,  gentleman,  who  prosecuted  as  well  for  our  said  lord  the  king 
as  fur  himself,  in  that  behalf,  for  that  after  the  ^commencement  of  a  certain  [  ^826  ] 
act  of  parliament,  made  iu  the  parliament  of  our  lord  the  late  King  George 
the  Third,  holden  at  Westminster,  in  the  24th  year  of  his  reign,  and  intituled 
^*  An  act   for  granting  to  his   Majesty  certain  duties  on  horses  kept  for  the 
purpose  of  riding,  and  on  horses,  and  in  driving  certain  carriages  in  respect 

whereof  any  duty  of  excise  is  made   payable ;"  and  after  the day  of 

therein  mentioned,  to  wit,  on,  &.c.  the  said  plaintiff  so  living  in aforesaid, 

being  within  the  weekly  bills  of  mortality,  did  keep  and  use  one  gelding  for 
(he  purpose  of  drawing  a  certain  carriage,  and  that  the  said  plaintiff  did  not, 
within  ten  days  after  beginning  to  keep  and  use  the  said  gelding,  for  the  purpose 
aforesaid,  give  notice  in  writing,  at  the  offices  in  London,  for  the  stamping  and 
making  of  vellum,  parchment,  and  paper,  of  keeping  and  using  the  same,  and 
of  the  parish  and  place  where  he  resided,  and  pay  down  the  duty  of  10s.  im- 

(/ )  See  3  B.  &  P.  651.—]  Barn,  J.  S6th  edit.  SOS. 
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BT  PAKTT  posed  by  the  said  act  for  keeping  and  using  the  said  gelding,  accordtng  to  the 
directions  of  the  said  act,  but  wholly  neglected  and  failed  so  to  do,  and  kejrt 
and  used  the  same  without  giving  such  notice,  and  without  making  socli 
payments  as  aforesaid,  contrary  to  the  form  and  effect  of  the  said  act ;  by  rea- 
son whereof,  and  by  force  of  the  said  act,  the  said  plaintiff  forfeited  and  became 
liable  to  pay  the  sum  of  £ —  for  hie  said  offence,  one  moiety  thereof  to  his  said 
majesty,  and  the  other  moiety  thereof,  with  full  costs  of  suit,  which  costa  of  suit 
amounted  to  and  were  adjudged  at  the  sum  of  £ —  to  the  said  J.  W.  the  said 
informer ;  and  (he  said  plaintiff  avers,  that  he  the  said  plaintiff  after  he  had 
been  so  convicted  as  aforesaid,  for  the  supposed  offence  aforesaid,  by  the  said 
defendant,  so  being  such  justice  as  aforesaid,  and  before  the  next  general  qoar- 
ter  sessions  of  the  peace  for  the  said  county  of  Middlesex,  to  wit,  on,  dec.  to 
wit,  at,  &c.  (venue)  aforesaid,  finding  himself  aggrieved  by  the  said  conviction 
and  judgment  of  the  said  defendant,  so  being  such  justice  as  aforesaid,  in  that 
behalf  given  as  aforesaid,  intended  and  was  desirous  of  appealing  to  the  jus- 
tices of  the  peace  at  the  then  next  general  quarter  sessions  of  the  peace  for  the 
said  county  of  Middlesex,  against  the  said  conviction  and  judgment  of  the  de- 
fendant, and  therefore  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  at,  d&c.  (re- 
nue)  aforesaid,  applied  to  the  said  defendant,  so  being  such  justice  as  aforesaid, 
and  then  and  there  gave  notice  to  the  suid  defendant,  and  then  and  there  ofier- 

[  *827  ]  ed  to  the  said  defendant  security  of  good  and  sufficient  persons,  *to  wit,  of  — — 

the  said  plaintiff,  and  of  P.  M.  of street,  in  the  parish  of  —  io  the  aaid 

county  of  Middlesex,  as  surety  for  the  said  plaintiff- and  defendant,  of^  &g.  in 
the  said  county,  victualler,  as  another  surety  for  the  said  plaintiff,  J.  M.^andC. 
B.  then  and  there  being  sufBcient  persons,  ancf  each  of  them  'then  and  there 
being  sufficient  in  that  behalf,  to  the  amount  of  the  value  of  the  penalty  for- 
feited, whereof  the  said  plaintiff  was  so  as  aforesaid  convicted,  together  with 
such  costs  as  should  be  awarded  in  case  such  judgment  should  be  affirmed, 
and  then  and  there  required  the  said  defendant,  so  being  such  justice  as  afore- 
said, to  accept  and  take  such  security,  in  order  that  the  said  plaintiff  might 
make  and  prosecute  his  said  appeal  to  and  before  the  said  justices  of  the  peace 
at  the  then  next  general  quarter  sessions  of  the  peace  for  the  said  county  of 
Middlesex,  according  to  the  form  of  the  Statute  in  such  case  made  and  provid- 
ed ;  and  although  it  was  then  and  there  the  duty  of  the  said  defendant,  so  be* 
ing  such  justice  as  aforesaid,  to  have  accepted  and  taken  such  security  as 
aforesaid ;  nevertheless  the  said  defendant  not  regarding  the  Statute  in  that 
case  made  and  provided,  nor  his  duty  in  that  behalf,  but  contriving,  and  wrong* 
fully  intending  unjustly  to  aggrieve  and  oppress  the  said  plaintiff  in  this  behalf, 
and  to  prevent  and  hinder  him  from  making  his  said  appeal  to  the  said  justicea 
of  the  peace  of  the  then  next  general  quarter  sessions  of  the  peace  for  the  said 
county  of  Middlesex,  ngainst  his  duty  as  such  justice  of  the  peace  as  afore- 
said, and  contrary  to  the  statute  aforesaid,  and  the  laws  of  the  land,  absolutely  re- 
fused to  take  or  accept  the  security  so  offered  as  aforesaid,  or  any  other  secari- 
ty  whatsoever,  for  the  purpose  aforesaid  ;  by  means  wheieof  the  said  plainttfT 
was  prevented  and  hindered  from  making  and  prosecuting  his  said  appeal  to  the 
said  justices  of  the  peace  at  the  then  next  general  quarter  sessions  of  the  peace 
for  the  said  county  of  Middlesex,  and  from  getting  the  said  conviction  ^oaabed 
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or  reveraedf  and  had  his  good.4  and  chattels,  of  great  value,  to  wit,  of  the  value  '^  rxntr 
o(  £^^  jiold  by  virtue  of  the  said  convkction,  and  was  otherwise  very  iquch  pre- 
judiced and  oppressed,  and  was  obliged  to  pay,  and  did  actually  pay,  by  meaos  of 
the  said  sale  of  his  said  goods  and  chattels,  a  large  sum  of  money,  to  wit,  the 
sum  of  £ —  in  satisfaction  of  the  said  conviction  and  forfeiture,  and  the  costs 
and  charges  attending  the  levying  thereof,  by  virtue  of  the  said  conviction,  to 
wit,  at,  &.C.  {venue)  aforesaid,  to  the  damage,  &c. 

[Firet  and  secand  counUfor  not  Uvying  the  tohole  deht^  and  JtUaely  reluming  ^J^^'^ 
to  the  fieri  facias,  that  defendant  had  no  more  goodi^  nearly  similar.to  thoee^  ante^  *{|l^^°"*  *^^ 
748.     Third  count  ae  foUowt :] — And  whereas  also«  heretofore,  to  wit*  on,  d^c.  tortion,  at' 
—  [Here  etote  the  recovery  of  (he  judgment  and  writ  to  the  aherifff  and  levy  tin-  {^J  "pi^miff 
der  t7,  as  directed  ante^  748,  and  *then  proceed .-] — Yet  the  said  defendant  so  be- 1>*^«  «<^^on 

ing  sheriflf  of  the  said  county  of as  aforesaid,  not  regarding  his  duty  as  [  «828  1 

such  sherifT,  nor  the  Statute  in  such  case  made  and  provided,  afterwards,  to  wit, 
on,  &c.  at,  &c.  {venue)  by  reason  and  color  of  his  said  office  of  sheriff  of  the 

said  county  of wrongfully,  illegally,  and  oppressively,  had,  received,  and 

took,  of  and  from  the  said  plaintiff,  for  the  serving  and  executing  of  the  said  ex- 
ecution, more  and  other  consideration  and  recompense  than  in  the  said  act  ia 
limited  and  appointed  in  that  behalf,  that  is  to  say,  divers  large  sums  of  money, 
in  the  whole  amounting  to  the  sum  of  £ —  more  Uian  in  the  said  act  is  limited 
and  appointed  in  that  behalf,  whereby  the  said  plaintiff  is  damaged  and  aggriev- 
ed to  the  amount  of  the  said  sum  of  £ —  contrary  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  to  wit,  at,  ^^c.  {venue)  aforesaid,  to  the  dam- 
age, &c. 
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[Cowm^ncenieni  as  ante,  596.] — For  that  whereas  the  said  plaintiff,  hereto-  CJchbuo" 
fore,  to  wit,  on,  6lc,  at,  d&c.  {venue)  was  lawfully  possessedt  &s  of  his  own  pro-  ver,  for  cat- 
perty(A)  of  certain  [cattle,  deeds,  bonds,  bills  of  exchange,  promissory  notes,  bondi,  l>ulf , 
bank  notes,  securities  fur  money,]  goods  and  chattels,  to  wit,  [ten  horses,  ten  bl^^S^ 
mares,  ten  geldingd,  ten  bulls,  ten  cows,  d&c.(ik)  etating    the  different  <{«•  money,  aji3 
ecription  of  the  caitlc]  and  a  certain  indenture  of  release(m)  bearing  date  theQ^^i]^/' 

(/f )  8e«  form,  S  B.  &  C.  888.-*  D.  $c  R.  495,  ante,  «  Detinue,'^  69S.    See  forms,  t  Lutw.  1687.    ^^  '' 

S.  C. ;  and  Me  form  in  debt,  ante,  604  t»,  and  a  —1  Rich.  C.  P.  184w— t  Id.  161.— Piead.  An.  607, 

form  in  debt  on  the  28  Eliz.  bj  a  common  inform-  509  ;  and  nee  a  ibrm  againvt  baron  and  feme  for 

•rffitt  lam  for  the  40/.  penalty.    In  6T.R.  771,  trover,  by  f.oie  before  marriage,  S  Rich.  C.  P. 

77u,  ihe  ^taiute  was  unnecessarily  and  improperly  162..   See  1  B.  &  A.  685- 

elated  ;  and  fee  2  Bine.  255.     See  form  in  dent  on  {k)  As  to  the  description  of  the  property,  see 

32  Geo.2.  c.  £8,  s.  1  &  12,  and  23  Hen.  6.  c.  9,  ante, vol.  i.  410,  11.-2  Stark.  247.-7  TaunL  642. 

against  baihfli,  &c.  for  extortion,  ante,  501,509,  In  trespass  fur  taking  ''goods,  chaitelik  and   ef- 

and  notes  there. — 6re  ih^  sia'.ute  and  notes  in  1  feett,"  plaintiff  may  recover  the  value  of  tevered 

Chit.  Coll.  Stat.  268.    The  sheriff  is  liable  for  the  fixtures,  4  B.  &  A.  206;  but  not  so  if  for  taking 

extortion  of  his  bailiff,  2  T.  R.  148.  "  goods  and  chattels"  only,  id.    Unsevered  fixtures 

(A)  As  to  this  allecration,  see  7  T.  R.  394, 399.  am  not  recoverable  in  trover,  2  B.  &  C.  76.-3  D. 

—2  Saund.  47  i,  k.    In  Selw.  N.  P.  5ih  edit,  1315.  &  R.  255,  6.  C. 

n.  11,  it  is  said  that  the  omission  is  aided  by  ver-  {I)  It  is  not  necessary  to  state  the  date  of  the 

diet,  but  not  by  judgment  by  default.  deed,  I  Wila.  116.— Bac.  Ab.  Trover,  F.  1. — Bui. 

(i)  As  to  the  action  of  trover  io  general,  see  N.  P.  37.— Ld.  Raym.  276.    Salk.  654. 

ante,  vol.  i.  167.— 2  Saund.  47,  note.— Bac.  Ab.  (m)  See  this  form  of  description  held  good  to 
Trover,  C.  D.— Action  oo  the  Cue,  Trorer ;  and 

Vol,  IL  84 
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iir  TBovEM. ^y  of  ,  parpoitiog  to  be  made  between  £.  F.  of  the  one  pari,  and 

Releaie.  6.  H.  of  the  Other  part,  and  parporting  to  be  a  conveyance  from  the  aaid  £.  F. 
to  the  said  G.  H.  of  certain  tenements  therein  mentioned,  and  a  certaio  other 

Mortgage,  ^^ed,  purporting  to  be  a  mortgage  of  certain  teneraents.by  the  said  £•  F.  to 
the  said  G.  H.  and  of  a  certain  indenture  of  1ea8e(n),  bearing  date,  &G.  aad 
made  between  one  J.  K.  of  the  first  part,  and  one  L.  fif .  of  the  other  part,  faj 
which  said  last-mentioned  indenture  the  said  J.  K.  demised  to  (he  aaid  L.  M • 
certain  tenements  therein  mentioned,  for  a  certain  term  therein  also  meatiooed, 

B<nid.  and  yet  unexpired,  and  a  certain  writing  obligatory,  commonly  called  a  bond, 

[  *836  ]  sealed  whh  the  seal  of  *one  N.  O.,  whereby  the  said  N.  O.  l>ecame  bound 
to  the  said  plaintiff  in  the  penal  sum  of  ^100,  and  then  still  being  io  full  Ibreo, 

BUfe(o).       [uni]  1^  certain  bill  of  exchange  in  writing,  made  and  drawn  by  one  £.  F. 

upon,  and  accepted  by  the  said  defendant,  bearing  date,  to  wit,  the day  of 

,  whereby  the  said  £.  F.  requested  the  said  defendant, montlia  after 

the  date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order,  the  sum  of  ^ — ,j  and  a 
certain  other  bill  of  exchange,  accepted  by  the  said  defendant,  for  the  paymaiit 
by  the  said  defendant  of  a  certain  sum  of  money,  to  wit,  the  som  of  ^*-,  at  a 
certain  day  therein  mentioned,  and   now  past ;    and  a  certain  promusory 

Notev.  QQiQ^  Iq  writing,  made  and  drawn  by  one  £.  F.  whereby  the  said  £.  F.  pro- 
mised to  pay  to  the  said  plaintifi^  or  his  order,  a  certain  sum  of  money,  to  wit, 
the  sum  of  £ —  at  a  certain  time  therein  mentioned,  and  now  past ;  aad  di- 

Bank  notes,  vers,  to  wit,  five  notes  of  the  Governor  and  Company  of  the  Bank  ofEnghnd^ 
comnKMily  called  bank  notea,  for  the  payment  of  the  sum  of  £6  eaek  ;  aad 

MoBeyO>).  divers,  to  wit,  twenty  pieces  of  the  current  coin  of  this  realm,  ealkd  gitwavaa 
[oTt  ^  half-guineas,  seven-shilling  pieces,  crowns,  half-crowns,  diillinga,  dcc**^] ; 

<^i<>0(^(9)*  and  divers,  to  wit,  twenty  tables,  twenty  chairs,  d&c.  [9pteifyi$^  tlu  go9dB%  tmd 
avaidiHg  any  repeUtum  of  the  tame  arHclUf  and  daerMng  each  as  generaikf  a$ 
pom6/e,  amilUng  the  quaUiy^  a$  **  mahogany,  silver,  d&c."]  of  great  valne,  to 

The  low.  ^ji^  Q^  i^Q  value  of  ^*-(r),  of  lawful  money  of  Great  Britain.  And  being  so 
poflse«sed,*^the  said  plaintiff  afterwards,  to  wit,i>n  the  day  and  year  [first]  above 
mentioned,  at,  dtc.  (eantie)  aforesaid,  casually  lost  the  said  [cattle,  deeds,  bonds, 
billa  of  exchange,  promissory  notes,  bank  notes,  securities  for  money,  and  mo- 

The  fiodiDg.  Qey,]  goods  and  chattels,  out  of  his  possession  ;  and  the  same  afterwards,  to  wif, 
on  the  day  and  year  [first]  aforesaid,  at,  &c.  (venue)  aforesaid,  came  to  the  poo- 

Tbe  con?er-  goggiQn  Qf  (^  ^^^^  defendant  by  finding.     Tet  the  said  defendant  well  knowing 

[  ^837  ]  *the  said  cattle,  deeds,  bonds,  bills  of  exchange,  promissory  notes,  bank  notes, 
securities  for  money,  money,  goods  and  chatteb,  to  be  the  property  of  the  said 
plaintiff,  and  of  right  to  belong  and  appertain  to  him,  but  contriving,  and  fraudu- 
lently intending,  craftily  and  subtly,  to  deceive  and  defraud  the  said  plaimiff  in 
this  behalf,  hath  not  as  yet  delivered  the  said  cattle,  deeds,  bonds,  bills  of  ex- 
support  **  a  lease  and  ralease,"  1  Bing.  46. — 7  ed  guineeu^  ^  the  vatue  af  tkirteeu  petmia 
Moor$,  S04,  S.  C.  thirteen  9htlling9.  <f  the  mtmia  of  ttc   sead 

(n)  See  the  decUc^&lion  in  S  Wood.  Vin.  Lee.    plaintiff,  then  ana  there  being  founOiyttmnm*- 
106,  note  y.  ly  did  etealy  take,  and   catTy  awtty*     Whea 

(o)  Damaees,  hotv  calculated  for,  see  S  Campb.    trover  lies  for,  and  bow  to  deecribe  oMxiey,  see  5 
477.  B.  &  A.  66S.— 1  D.  &  R.  282,  S.  C. 

(p)  This  has  been  tfae  usual  description,  %  Rich,        {q)  As  to  the  noodo  of  descrtbing  dien  in  giae* 
C.  r.  161.    Money,  in  an  indictment,  is  now  de-    ral,  see  ante,  vol.  i.  410^  411. 
scribed,  thus,  "toi<A/orc«  and  arms,  ai,  4"^.  eight        (r)  The  property  must  be  dfasciibc^l  to  be  of 
ptecM  qf  the  current  coin  qf  this  rtalm^  eall-    somo  value,  4  B.  &  A.  271. 
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ckaoget  promissory  notes,  bank  notes,  securities  for  money,  money,  goods  and  '*  tb^ysr. 
chatteis,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  al- 
though oAen  requested  so  to  do,  and  hath  hitherto  wholly  refused  so  to  do ;  and 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  d&c.  {venue)  aforesaid, 
converted  and  disposed  of  the  said  cattle,  deeds,  bonds,  bills  of  exchange,  pro- 
missory notes,  bank  notes,  securities  for  money,  money,  goods  and  chattels,  to 
his  own  use.     To  the  daroaffe,  &c. — [if  a  $ec<md  couiU  m  trover  be  inserted  in  Second 

-  _    counl  in  tjrO" 

the  dedaraiion  for  the  same  property^  the  description  should  not  be  repeated^  ver. 

but  the  declwoHon  should  be  for  **  other  cattle,  goods  and  chattels,  of  the  like 

number,  quantity,  quality,  description,  and  value,  as  those  in  the  said  [first] 

count  mentioned." — \_Conclude  as  an/e,  596.] 

[Commencement  as  antct  ^d.] — For  that  whereas  the  said  £•  F.  before  he  ^^^f 
became  a  bankrupt,  to  wit,  on,  d&c.(/)  at,  dtc.  (venue)  was  lawfully  possessed,  aMnknipt. 
as  of  his  own  property,  of,  &c.   [etate  the  property  as  in  the  above  form"}  of  on  bank- 
great  value,  to  wit,  of  the  value  of  £ — ,  and  being  so  possessed  thereof,  the  ^i^*^ 
said  E.  F.  afterwards,  and  before  he  became  a  bankrupt,  to  wit,  on  the  day  and  jJJ^!?^''^'^ 
year  aforesaid,  at,  d&c.  {venue)  aforesaid,  casually  lost  the  said  goods  and  chat-  bankruptcy 
tela  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  there  came  to  the  possession  of  the  said  defendant  by  finding.     Yet 
the  said  defendant  well  knowing  the  said  goods  and  chattels  to  be  the  property 
of  the  said  £.  F.  before  he  became  a  bankrupt,  and  of  right  to  belong  and  ap- 
pertain to  the  said  plaintiff,  as  assignee  as  aforesaid,  after  the  said  bankruptcy, 
but  contriving  and  fraudulently  intending  to  injure  the  said  £.  F.  before  he  be- 
came a  bankrupt,  and  the  said  plaintiff,  as  assignee  as  aforesaid,  since  the  said 
bankruptcy,  in  this  behalf,  hath  *not,  although  often  requested  so  to  do,  as  yei  [  *838  ] 
delivered  to  themt  or  either  of  them,  the  said  goods  and  chattels,  or  any  or 
either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  re- 
fused so  to  do,  and  afterwards,  and  since  the  said  bankruptcy,  to  wit,  on  the  — 

day  of         ,  A.  D.  converted  and  disposed  thereof  to  his  own  use,  to  wit, 

at,  iie,  {venue)  aforesaid. 

And  whereas  also  the  said  plaintiff,  as  such  assignee  as  aforesaid,  after  the  ^^^^ 
said  £.  F.  became  a  bankrupt,  to  wit,  on,  &c.  at,  dtc.  {venue)  aforesaid,  was  ontiMMiig- 
lawfully  possessed  of  certain  other  goods  and  chattels  of  the  like  number,  quan-  8«MioD(u). 
tity,  quality,  description,  and  value  as  the  said  goods  and  chattels  in  the  said 
first  count  mentioned,  as  of  the  property  of  the  said  plaintiff,  as  such  itssignee 
as  aforesaid  ;  and  being  so  possessed  thereof,  the  said  plaintiff  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  d&c.  {venue)  aforesaid,  casually  lost 
the  said  last-mentioned  goods  and  chattels  out  of  his  possession,  and  the  same 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid, 
came  to  the  possession  of  the  said  defendant  by  finding.     Yet  the  said  defen- 
dant well  knowing  the  said  last-mentioned  goods  and  chattels  to  be  the  property 
of  the  said  plaintiff,  as  such  assignee  as  aforesaid,  and  of  right  to  belong  and 

(•)  See  a  form,  1  Rich.  C.  P.  472.    If  Uierc        {i)  It  is  uisual  to  itisort  a  day  l)«(ure  he  bocaioc 
was  a  conversion  before  the  bankruptcy,  add  a    a  bankrupt, 
count  accordingly,  stating  it.  («)  t  Rich,  C  P.  I61.«— Morg.  45S. 
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IV  TKOTKi.  appertain  to  him  u  such  atsignee  as  afbresaid»  but  contriving,  and  frandolenlljr 
intending  to  injure  the  said  plaintitT,  as  such  assignee  as  aforesaid»  in  this  (w- 
balf,  hath  not,  although  of\en  requested  so  to  do,  delivered  the  «aid  goods  and 
chattels,  or  anj  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  bul 
hath  hitherto  wholly  neglected  and  refused  so  to  do ;  and  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  (reniie)  aforesaid,  converted  and  dispos- 
ed thereof  to  his  own  use.  To  the  damage  of  the  said  plaintiff,  as  such  assignee 
as  aforesaid,  of  ^ — ,  and  therefore  he  brings  his  suit,  d^c. 

By  the  t^  [Commencement  as  ante^  33.1 — For  that  whereas,  heretofore,  and  before  the 
•n  iaaolvMit  said  E.  H.  Subscribed  his  petition  to  the  court  for  the  relief  of  insolvent  debtors, 
pMMMicm^  for  relief  as  such  insolvent  debtor  as  aforesaid,  under  the  said  Statute,  and  be- 
uidoonjer-  £q^  fH^  g|||^  plaintiff  became  assignee  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  (re- 
iiiMlTeiit%  nue)  be  the  said  £.  H.  was  lawfully  possessed,  as  of  his  own  property,  of  ceitaio 
^  *^'  goods  and  chattels,  to  wit,  [/bere  enumerate  the  gooda^  4*^-]  ^^  great  value,  to 
wit,  of  the  value  of  £ — ,  of  lawful  money  of  Great  Britain  ;  and  being  ao  poa- 
sessed  thereof,  the  said  £.  H.  afterwards,  and  before  be  subscribed  hia  said  pe- 
tition, and  before  the  said  plaintiff  became  assignee  as  afuresaid,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  casually  lost  the  said  goods  and 
chattels  out  of  bis  possession,  and  the  said  goods  and  chattels  afterwards  and  be- 
fore the  said  £.  U.  subscribed  his  said  petition,  and  before  the  said  plaintiff  be- 
came assignee  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  there  came  to  the 
possession  of  the  said  defendant  by  finding.  Yet  the  said  defeodaDt  we/l  know- 
ing the  said  goods  and  chattels  to  be  the  property  of  the  said  £.  H.  and  of  fight 
to  belong  and  appertain  to  him,  but  contriving,  and  fraudulently  intending,  craft- 
ily, and  subtly,  to  deceive  and  defraud  the  said  £.  H.  before  he  subscribed  his 
said  petition,  and  before  the  said  plaintiff  became  assignee  as  aforesaid,  in  this 
behalf,  did  not  deUver  the  said  goods  and  chattels,  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  £.  H.  althou^  often  requested  so  to  do,  and  after- 
wards, *  and  before  the  said  £.  H.  subscribed  his  said  petition,  and  before  the 
said  plaintiff  became  assignee  as  aforesaid,  to  wit,  on  the  day  and  year  aftke- 
said,  at,  &.c.  {venue)  aforesaid,  converted  and  disposed  of  the  said  gooda  and 
chattels  to  his,  the  said  defendant's  own  use,  and  he  never  hath  delivered  the 
aame  to  the  said  plaintiff,  assignee  as  aforesaid,  to  wit,  at,  dtc.  (rentte)  atfbre- 
aaid. 

^m^onin-  C'^^''*^  ^  tkefirei  count  to  the  *,  and  then  conclude  thue]  aud  after  the  said 

Bolvent's  £.  H.  subscribed  his  said  petition,  and  after  the  said  plaintiff  became  aaaigoee 

with  a  con*  &8  aforesaid,  to  wit,  on,  &c.  at,  dLC.  (venue)  aforesaid,  converted  and  dispoeed 

plain^wu  ^^  ^®  ^^^  last-mentioned  goods  and  chattels  to  his  the  said  defendant's  own 

Msignee.       use, 

'^^^^"''^*  And  whereas  also  the  said  plaintiff,  as  such  assignee  as  aforesaid,  afterwards, 
■ignee't  and  after  he  became  such  assignee  as  aforesaid,  to  wit,  on,  ^c.  at,  &c  (ecmM) 
aod  a^n-  aforesaid,  was  lawfully  possessed,  as  of  the  property  of  the  said  plaintiff,  aa  aocb 
xw^Se!^*  assignee  as  sforesaid,  of  certain  other  goods  and  chattels,  of  the  like  number, 
quantity,  quality,  description,  and  value,  as  the  aaid  good:!  and  chattels  in  the 
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said  firat  count  mentioned  ;  and  being  so  possessed  thereof,  the  said  plaintiff  af-   '"  tkotcb. 

terwards,  to  wit,  on  the  daj  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  ess- 

ually  lost  the  said  last-mentioned  goods  and  chattels,  out  of  his  possession,  and 

the  aame  afterwards,  to  wit,  on  the  day  and  yenr  last  aforesaid,  at,  &c.  {venue) 

aforesaid,  there  came  to  the  possession  of  the  said  defendant  by  finding*     Yet 

the  said  defendant  well  knowing  the  said  last-mentioned  goods  and  chattels  to  be 

the  property  of  the  said  plaintiff,  as  assignee  as  aforesaid,  and  of  right  to  belong 

and  appertain  to  him  as  assignee  as  aforesaid,  but  contriving,  and  fraudulently 

intending,  craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff  as  such 

assignee  as  aforesaid,  in  this  behalf,  hath  not  as  yet  delivered  the  said  tast-men- 

tioned  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to 

the  said  plaintiff,  although  often  requested  so  to  do,  and  afterwards,  to  wit,  on  (he 

day  and  year  last  aforesaid,  at,  d&c.  (venue)  aforesaid,  converted  and  disposed 

of  the  said  last-mentioned  goods  and  chattels  to  his,  the  said  defendant's  own 

use.     To  the  damage  of  the  said  plaintiff,  as  such  assignee  as  aforesaid,  of  £ —  ; 

and  therefore  he  brings  his  suit,  d&c. 

[Cammencemeni  as  anie^  101.] — For  that  whereas  the  said  E.  F.  in  his  life-  ^y  "  •«•«- 
time,  to  wit,  on,  &c.  at,  dLC.  (venue)  was  lawfully  possessed  of  divers  goods  verandoon- 
and  chattels,  to  wit,  d&c.  [describe  the  properly^  us  ante^  835,]  of  great  value,  to  the  life-time 
wit,  of  the  value  of  £ —  of  lawful,  dtc.  as  of  his  own  property,  and  being  so  jj^/^j^^' 
possessed  thereof,  the  said  £.  F.  in  his  life-time,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  dhsually  lost  the  said  goods  and 
chattels  out  of  his  possession,  and  the  same  afterwards,  and  in  the  life*time 
of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c*  (venue)  afore- 
said, came  to  the  possession  *of  the  said  defendant  by  finding.     Yet  the  said    [  *839  ] 
defendant  well  knowing  the  said  goods  and  chattels  to  be  the  property  of  the 
said  £.  F.  in  his  life-time,  and  of  right  to  belong  and  appertain  to  the  said  E. 
F.  in  his  life-time,  and  to  the  said  plaintiff  as  executor  as  aforesaid,  after  the 
decease  of  the  said  £.  F.  but  contriving,  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  £.  F.  in  his  life-time,  and  the  said  plain- 
tiff as  executor  as  aforesaid,  since  the  death. of  the  said   £.  F.  in  this  behalf, 
did  not  deliver  the  said    goods  and  chattels,  or  any  of  them,  or  any  part 
thereof,  to  the  said  £.  F.  in  his  life-time,  nor  hath  he  as  yet  delivered  the 
same,  or  any  of  them,  or  iiv.y  part  thereof,  to  the  said  plaintiff,  executor  as  afore- 
said, since  the  death  of  the  said  £.  F.  (although  often  requested  so  to  do*) 
and  the  said  defendant  afttjrwards,  and  in  the  life-time  of  the  said  E.  F.  to  wit, 
on,  dLC.  aforesaid,  at,  &C.  (eeniie)  aforesuid,  converted  and  disposed  of  the  said 
goods  and  chattels  to  his  own  use. 

[When  the  tr<ner  was  in  the  life-time  of  the  ieetator^  but  the  conversion  after  S^c(a^A 

coQOt  OS  a 

(10)  See  Lil.  Ent.  70.-*l  Mall.  ISl.    At  to  Uie  deed,  when  the  conversion    hae  been  since   the 

oooBts  in  trover  on  the  poeeeeiion  of  the  testator,  death,  the  last  count  will  suffice,  2  Saond.  116.    In 

and  of  the  plaintiff  as  executor,  and  his  liability  to  trover  by  an  administrator,  when  the  property  was 

costs  oa  the  latter  count,  see  Tidd,  Sth  ed.  97b.—  laid  in  the  intestate,  evidence  is  not  admissible  to 

10  East.  S8S.— t  Taunt.  IIS,— 4  T.  R.  £77.-3  B.  dispute  the  plaintiff's  title  as  administrator,  or  the 

tt  P.  (69.— 8  B.  &  P.  116.— 8  Bar.  &  Cres.  S66.  siimciency  of  the  stamp  on  the  letters  of  adminis* 

It  is  in  general  suAcient  to  insert  in  the  declara>  tration,  but  it  \%  otherwise  as  to  the  count  on  the 

tioQ  the  iJx>v«  Qount  and  the  n^xt  but  ont* ;  see  f  plaintiff*!  posse«sion,  see  t  Ld.  Ravai.  S24.'-S 

fatuid.  47  k.— 10  £mi,  e93.-.3  Taunt.  116     In-  3ann4.  47  k— 2  M.  k  8.  564. 
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tn  noTM.  j^  {Uaiki  th$  count  rwu  a$  abav  to  tlu  gttttemttU  ofOu  convcrttom  ut  tlu  ^aUr* 
u^L^  ^f^i  ond  then  omJoUowm  ;]— *•  And  the  said  defendaot  afterwards,  and  after  the 
of  tMuior,    ijeath  of  the  said  £.  F.  to  wit,  on,  d^c  at,  d&c  (oonm)  aforesaid,  cooTerted 

and  coo* 

TeraioD  after  aod  disposed  of  the  said  iroods  and  chattels  to  his  own  use." 

hiadeath(x).  '^  ° 

Third  count      And  whereas  also,  the  said  plaiotifT,  as  executor  as  aforesaid,  aAerwards,  and 
l^^nTor-  aHer  the  death  of  the  said  £.  F.,  to  wit,  on,  d&c.  at,  d&c  (veime)  aforeaaki, 
tt^at^a      was  lawfully  possessed  of  divers  other  goods  and  chattels,  of  like  number, 
deathdf).      quantity,  quality,  description,  and  value,  as  the  said  goods  and  chattela  in  the 
said  first  count  mentioned,  as  of  bis  property  as  such  executor  as  afoieaaid, 
[  *840  ]  and  being  so  possessed  thereof,  the  *said  plaintiff  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  (semie)  aforesaid,  casually  lost  the  said  last- 
mentioned  goods  and  chattels  out  of  his  possession,  and  the  same  tfien  and  tbeie 
came  to  the  possession  of  the  said  defendant  by  finding ;  yet  the  said  deiend- 
ant  well  knowing  the  said  last-mentioned  goods  and  chattels  to  be  the  property 
of  the  said  plaintiff  as  such  executor  as  aforesaid,  and  of  right  to  balong  and 
appertain  to  the  said  plaintiff  as  such  executor  as  aforesaid,  but  contriving, 
and  fraudulently  intending  to  deceive  and  defraud  the  said  plaintiff  as  such  ex- 
ecutor as  aforesaid  in  this  behalf,  hath  not  as  yet  delivered  the  said  last-men- 
tioned goods  and  chattels,  or  any  part  thereof,  to  the  said  plaintiff,  (altboui^ 
often  requested  so  to  do)  and  hath  hitherto  wholly  neglected  and  refused,  and 
still  wholly  neglects  and   refuses  so  to  do,  and  afterwards,  to  wit,  on  fhe  daj 
and  year  last  aforesaid,  at,  dte.  {venue)  aforesaid,  converted  and  disposed  of 
the  said  last-mentioned  goods  and  chattels  to  his  own  use. — [Coachide,  to  ike 
damage  of  the  plaifUiff,  "  as  executor,"  and  mih  the  profertf  as  oa/e,  102.} 

B7  anad-  [Commencement  a$  ante^  109.] — For  that  whereas  the  said  £.  F.  ia  his  life- 

Firat  count  time,  to  wit,  on,  diE^c.  at,  dirC.  {venae)  was  lawfully  possessed,  as  of  his  own 

|||J[^^^^  property,  of  divers  goods  and  chattels,  to  wit,  &c.   [deecribe  the  ptyperff,  a§ 

wn{z),  0fg^g^  835,]  of  great  value,  to  wit,  of  the  value  of  £ —  and  being  so 


thereof,  the  said  £.  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c 
{venue)  aforesaid  casually  lost  the  said  goods  and  chattels  out  of  his  possoesioo, 
and  the  same  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  SbC*  (remit) 
aforesaid,  came  to  the  possession  of  the  said  defendant  by  finding ;  yet  the  said 
defendant,  well  knowing  the  said  goods  and  chattels  to  be  the  property  of  the  said 
£•  F.  in  his  life-time,  and  at  the  time  of  his  death,  and  after  his  decease,  ofri^  to 
oTad-  ^^^'^  ^^  ^®  ^^  plaintiff,  as  administrator  aforesaid,  (to  which  the  said  plaintiff 

nioistration.  *  after  the  death  of  the  said  E.  F.,  to  wit,  on,  d&c.  at,  dlE^c*  (esittie)  aforesaid,  ad-^ 
ministration  of  all  and  singular  the  goods,  chattels,  and  credits  which  were  of  the 

[  *84l  ]  said  £.  F.  deceased,  *at  the  time  of  his  death,  who  died  intestate,  by  ■  by 
Divine  Providence,  [Archbishop  of  Canterbury,  Primate  of  all  £ng^nd  and 


(z)  This  count,  though  sometimea  addod,  see  4  count  in  j^nera),  see  t  SauDd.  47  k.    The  es« 

T.  R.  S77,  seems  in  no  rase  necessary,  and  the  lor  must,  m  support  of  this  count  upon  the  trial, 

next  will  suffice,  see  10  East,  293.^S  Taunt.  116.  prove  himself  to  oe  executor,  by  producing  the  pro- 

(jf)  See  forms,  Heme,  87.— ^Latch,  S6S.    The  bate,  Id.— 2  M.  k  S.  554^~Aote,  888  b,  note. 

{iroperly  of  the  goods  draws  to  it  a  possession  in  {x)  As  to  the  counts  on  the  iwlestole's  and  the 

aw,  therefore  an  executor  may  declare  on  his  own  administrator's  possession,  and  ihc  costs,  ante,  SSS 

Eosscssion  **  as  extcutor^  though  in  fact  he  never  6,  n.  (lo). — %  Sound.  138,  n.  2,  by  6aron  and /rmr, 

as  had  poshession,  2  Sound.  47  k. — 10  £ast,  293.  executrix  or  adminititratrix :  1  Salk.  114.— 1  Lil. 

2  Taunt.  116.     .Sec  the  note,  ante,  638  ;  as  to  this  Ent.  70.    Bac.  Ab.  Detinue,  A. 
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Mbftropoiitan,]  in  due  form  of  law  was  granted  ;)  but  contriving,  and  fraudulent-  '"  trover. 
\y  intending  craftily  and  subtly  1o  deceive  and  defraud  the  said  E.  F.  deceased, 
in  his  life-time,  and  the  said  plaintiff  as  administrator  as  aforesaid,  since  the 
death  of  the  said  £•  F.  in  this  behalf,  did  not  deliver  the  said  goods  and  chat- 
tels, or  any  of  them,  or  any  part  thereof,  to  the  said  £.  F.  in  his  life-time,  nor 
hath  he  as  yet  delivered  the  same,  or  any  of  them,  or  any  part  thereof,  to  the 
said  £•  F.  administrator  as  aforesaid,  since  the  death  of  the  said  E.  F.  (al- 
though often  requested  so  to  do.*) — And  the  said  defendant  afterwards,  and  in 
the  life-time  of  the  said  E.  F.  to  wit,  on.  Sec.  aforesaid,  at,  &c.  [venue)  aforesaid, 
converted  and  disposed  of  the  said  goods  and  chattels  to  his  own  use. 

[Wkmi  the  trover  was  in  the  Ufo-Hme  of  the  inle$iaie^  hut  the  conversion  after  ^^^ 
his  deaths  the  count  runsasabovey  to  the  statement  of  the  conversion^  at  the  aster'  trover  in  th« 
MJb,  and  then  proceed  as  follows  :] — And  the  said  defendant  afterwards,  and  intottate, 
after  the  death  of  the  said  £.  F.  to  wit,  on,  &,c.  at,  &c.  {venne)  aforesaid,  con-  sj^^r^*^' 
verted  and  disposed  of  the  said  goods  and  chattels  to  hb  own  use.  hudeatb(a). 

And  whereas  also,  the  said  £.  F.  in  his  life-time,  to  wit,  on,  dtc.  aforesaid,  Tlur<l  count, 

on  a  trovor, 

at,  dLC.  {venue)  aforesaid,  was  lawfully  possessed  of  divers  other  goods  and  chat-  aft«r  the  in- 
tels  of  the  like  number,  quantity,  quality,  description,  and  value,  as  the  said  goods  aeaUi,  ud 
and  chattels  in  the  said  first  count  mentioned,  as  of  his  own  property,  and  be-  ^f^JiJJJ^^H^ 
ing  so  possessed  thereof,  the  said  £•  F.  afterwards,  to  wit,  on  the  day  and  tracioD(6). 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  died  so' possessed  thereof,  after  whose 
death,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the 
said  goods  and  chattels  came  to  the  possession  of  the  said  defendant  by  finding. 
— And  afterwards,  to  wit,  on,  &c.  at,  &c.  (venue)  administration  was  granted  to 
the  said  plaintiff  as  aforesaid,  [or  if  this  be  the  first  counts  stale  the  administra- 
tion ftdly,  as  supra.] — Tet  the  said  defendant,  well  knowing  the  said  goods  and 
chattels  to  be  the  property  of  the  said  £.  F.  in  his  life-time,  and  at  the  *time  [  *842  ] 
of  his  death,  and  to  belong  to  the  said  plaintiff  as  administrator  as  aforesaid,  af- 
tBr  the  death  of  the  said  E.  F.  but  contriving  and  intending  to  defraud  the  said 
plaintiff  as  administrator  as  aforesaid,  in  this  behalf,  hath  not  as  yeU  &c. — [Con- 
clude as  in  the  preceding  count.] 

[This  count  is  similar  to  that  at  the  suit  of  an  executor^  ante,  839,  inserting  ^^^^ 
the  word  »*  administrator,"  instead  of^*  executor,"  and  as  the  general  property  of  poneanon 
the  goods  draws  it  to  a  possession  in  law,  this  count  may  be  supported^  though  ^«!£.*Jl!?Z> 
the  administrator  may  never  have  Aod  actual  possession  ;  2  Sound.  47  it. — Jinte^  JJ^  coorer- 
839,  note  6.1  the  death 

(a)  See  iho  form,  mnte,  838,  note  {y). 

(6)  Com.  Dig.  Administration,  B.  10.    2  Roll.  Ab.  6M. 

{c)  Seeform,Heme,87. 


[    *843    ] 


♦VIII.  DECLARATIONS  IN  REPLEVIN. 


In  ik4  King's  Btncht  (or,  '*  Common  PUas.'') 

On 


m 


Uu day  o/^         («). 

-  Term,  1  WiiL  4. 


t>«cI«ratioB 
ia  r«pl«viD 
is  K.  B.  and 
C.  P.  for 
foods  or 
manduur 
i{d). 


(to  wit(/)).  C.  D.  the  defendant  ia  this  0oit,  was  sumnaoned  to 
A.  B.  the  plaintiff  in  this  suit,  of  a  plea,  wherefore  he  took  the  cattle,  [ar^  **  the 
goods  and  chattels,"  or,  '*  the  corn,"]  of  the  said  A.  B.  and  unjostly  detaiiMd 
the  same  against  sureties  and  pledges^  until,  dtc.  and  thereupon  the  said  A.  B. 
by  E.  F.  his  attorney,  complains.     For  that  the  said  defendant,  on  the  ^^—  day 

of A.  D. (g)  in  the  parish  of in  the  county  of  •         in  a  certain 

[  *844  ]  dwelling-house  there  (A),  [or  if  on  laud^  **  in  a  certain  close  there,  called  * 1** 

or^  '*  common  there,  called •"(*)]  ^^^^  ^^^  caUle(Ar),  [or  goods  and  chat- 

teW]  to  wit, (/}  of  the  said  p!aintiff(m),  of  great  value,  to  wit,  of  the  valae 

of  £ — (n),  and  unjustly  detained  the  same,  against  sureties  and  pledges,  until, 
dLe.(o). — Wherefore  the  said  plaintiff  saitb,  that  he  is  bjured,  and  hath  sustain* 
ed  damage  to  the  amount  of  ^ — (p),  and  therefore  he  brings  his  suit,  &c. 


Jd)  Aa  to  th«  declaration  in  replevin  in  general, 
1  forms,  tee  Wilkinson  on  Replevin.— Com.  Dig. 
Pleader,  S  K.  10.  10  Bac.  Ab.  RepleTin.— 8  Went. 
Index,  ccxix.— 2  Saund.  194  a,  283,  310.— Boote's 
8uit.at  Law.  287.— Morg.  590.  2  Rich.  C.  P.  344, 
347,  368.— Plead,  a.  4C£  471, 475, 479. 

(e)  As  to  the  title  of  the  Term,  see  ante,  12,  note 
(a).  In  C .  P.  after  the  removal  of  a  replevin  cause, 
the  declaration  must  be  intituled  of  tne  Term  in 
which  the  writ  is  returnable,  or  that  of  the  appear- 
ance, 5  Taunt.  771.-1  Marsh.  341,  S.  C. 

(/*)  The  venue  of  this  action  is  local,  and  the 
place  is  material  and  traversable,  1  Saund.  347,  note 
I. — See  infrs,n.  (A). 
J^)  The  precise  day  is  not  material.  The  plain- 
tiff may,  in  the  same  declaration,  count  for  several 
takings,  part  at  one  day  and  place,  and  part  ai 
another  dsy  and  place,  F.  N.  B.  68. 

(A)  The  action  of  replevin  requires  more  cer- 
tainty in  the  description  of  the  place  where  the 
distress  was  taken,  than  that  of  trespass,   the 
place  being  materiai  and  traversable,  (Hob.  16.— 
Willes,  475.-2  WiU.  354.— 8  Wentw.  142, 144. 
2  M.  &  P.  78 ;)  and  if  the  defendant  plead  non 
eepUf  and  the  plaintiff  cannot  prove  a  caption,  or 
that  the  defendant  had  the  caiUe,  &c.  in  tae  place 
stated  in  his  declaration,  he  will  be  nonsuited,  (1 
8tra.  607,  8.-2  Mod.  199.— i  Saund.  347,  n.  1, 
a£C.— 2  Wils.  354— QUb.  Sd  edit.  166, 167 ;  sein- 
ble  contr€Lf)  and  if  the  place  be  omitted,  the  defend- 
ant may  demur,  2  Wits.  354.    See  the  form  of  de- 
murrer,  8  Wentw.  142,  3  ;  and  it  is  not  sufficient 
merely  to  state  that  the  caption  was  made  in  a 
parish  or  town,  but  it  is  usual  to  add  that  the  cat- 
tle, &C.  were  taken  **  in  a  certain  place  there,  call- 
ed, fcc."    Cro.  Eliz.  896.— Hob.  16.— Moor,  678. 
—1  Browni.  186.— 1  Sid.  9, 10, 20.  Carih.  186.— 
WUles,  475.-2  Wils.  354.    8  Wentw.  142.  144 ; 
and  in  a  late  case,  where  the  declaration  alleged 
the  taking  to  bo  "  in  the  parish  of  A.  in  th^  county 
of  Kent,  in  a  certain  close  there,"  it  was  consider- 
ed bad  on  special  demurrer,  for  not  setting  out  the 
name  of  the  close  or  its  abuttals,  2  M.  Si  P.  78. 
If  the  particular  place  be  omitted,  the  objection 
will  be  aided  by  the  defendant's  pleading  ovrr  or 
after  verdict,  id.  ibid. — Willes,  476.  If  the  delV^iid- 
ant  lead  or  have  the  cattle,  &c.  through  or  in  a  close 
or  place  different  to  that  in  which  they  were  orig- 


mally  taken,  the  plaintiff  nay  state  the  caplioa  to 
have  been  in  either,  though  it  is  more  oeaal  le  in- 
sert the  place  where  the  cattle  were  fint  iak«^S 
Wils.  354. 1  Saund.  347,  n.  1  .—Com.  Di^.  Pleador, 
3  K.  13.  If  feveral  cattle  be  taken,  eome  in  one 
place  and  some  in  another,  it  shook/  be  s&own  m 
the  declaratioD  how  many  were  lakea  m  eadL 
Com.  Dig.  Pleader,  3  K.  10. 

(»)  It  seems  necessary  to  state  the  name  of  tha 
close  or  its  abuttals,  2  M.  ft  P.  78. 

{k)  If  ttantUng  eomj  &c.  be  taken  under  the 
1 1  Geo.  2.  c.  19.  8.  8,  the  description  will  bo  as 
follows :  '^ina certain Jield there^ ealled ■' 
took  iht  com  ^  the  said  ptmnHfft  to  leif,  — 
acres  of  utaniUn^  ttheaSf  tkert  then   micuig 

and  bnngj  and  dircrs,  to  loi/, cariloaA  tf 

other  wheat  of  the  said  plaintiff'^  tktre  ikem  aim 
beingf  qf  great  value,  to  wU,  4<-  ^  evpra.'  If 
fixtures  be  taken,  say,  divers  *  goods,  ehtatekj  emd 
effects.*'    See  4  B.  &  A.  206.    4T.  R.504- 

5{l\  The  description  and  number  of  the  cattle  or 
ooas  taken  should  be  stated  with  cerlaiatj:  as  to 
^e  degree  of  certainty,  see  2  Saund.  74  b.— Rep. 
temp.  Hardw.  119.— 2  Stra.  10I5.p-<>obb.  Dig. 
Pleader,  3  K.  10.— Bac.  Ab.  Replevin.— 7  Taant. 
642.— I  Moore^  386L  S.  C— Ante,  vol.  i.  4l€^  11. 
A  declaration  tor  taaing  divers  "^oodi  and  chat- 
tels" of  plaintiff,  is  bad  for  oncertaiary,  and  fhnu^ 
judgment  pan  by  de&ult  fer  plainti^  the  dsfeet  m 
not  cured  by  the  statute  of  jeofails,  4  Anne,  c  IS. 
—7  Taunt.  642.— 1  Moore,  386,  &  C. 

{m)  The  property  most  be  correctly  stated,  and 
several  persons  having  a  disrinct  interest  caaDot 
join,  Com.  Dig.  Pleader,  3  K.  10. — ^Ante,  vol.  i.  74. 

(n)  It  is  not  necessary  in  replevin  in  the  det^- 
nuitt  which  is  now  the  usual  form  of  action,  lo 
stale  the  price  or  value  ef  the  cattle  or  |E,oodc,see 
the  reason,  2  Saund.  320,  note  1  ;  aliter  if  the  dec- 
laration be  in  the  detinet,  Com.  Dig.  Pleader,  3  K. 
10. 

(o)  This  is  the  proper  form  when  the  cattle 
have  been  replevied.  Com.  Dig.  Pleader,  3  K.  IOl 
If  the  place  where  the  cattle  were  first  tidiea  be 
doubtful,  here  insert  another  count,  stating  the 
caption  to  have  been  in  any  place  where  it  caa  be 
proved  the  defendant  had  or  led  the  cattle. 

( p)  Any  sum  sufficient  to  cover  the  amount  sf 
the  damages  really  sustained. 


DECLARATIONS    IN    R£PLETIN.  *846 


*/n  the  County  Court  of' 

In  the  County  Court    % 

of )      (to  wit.)  C^  D.  was  summoned  to  answer  A.  B.  of  The  like  in 

a  plea,  wherefore  he  took  the  cattle,  [or  *Mhe  goods  and  chattels,"  or  *Mhe  court(9). 

corn,"]  of  the  said  A.  B.  and  unjustly  detained  the  same  against  sureties  and 

pledges,  until,  dtc.  and  thereupon  the  said  A.  B.  by  £.  F.  his  attorney,  com* 

plains.     For  that  the  said  defendant  on  the day  of A.  D. in  the 

parish  of ,  in  the  county  of—,  and  within  the  jurisdiction  of  thiscourt(r)t 

in  a  certain  dwelling-house  there,  [or  if  on  land^  *'  in  a  certain  close,  called 

,•*  or^  **  in  a  certain  common  there,  called  ,"]  took  the  cattle,  [or 

«» goods  and  chattels,''  or  *'  the  com,"]  to  wit,  &c.  [set  ihetn  out  toith  particu' 

larity]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ — ,  and  un« 

justly  detained  the  same  against  sureties  and  pledges,  until,  &c. — Wherefore 

the  said  piaintiff  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the 

arootint  of  [£60{8)^']  and  therefore  he  brings  his  suit,  d&c. 


«IX.  DECLAKATIONS  IN  TRESPASS.  [  «846  ] 


OOMMEIfCXMBNTS   AND   CONCLUSIONS. 

ill  the  King*9  Bench. 

On the day  of'-'^'^  (Q, 

in Term,  1  WiU.  4. 

,  (to  wit)(«)A.  B.   the  plaintiff  in  this  suit,  complains  of  C.  D.  the  |^JJ^^**" 

defendant  in  this  suit,  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  conclusion 
our  said  lord  the  now  king,  before  the  king  himself,  of  a  plea  of  trespass.     For  Benoliu' 
tbat(i0)  the  said  defendant  on  the day  of ,  in  the  year  of  our  Lord 

(o)  See  kftmty  t  Rich.  C.  P.  846.— Co.  Ent.  vol.  i.  t9S,  303.— -21  Ja^.  ].  c.  12.— But  io  trospue 

S14  b^  and  the  notes  to  the  last  form,  which  are  ap-  to  real  property  the  venue  is  local,  and  in  sock  an 

pljcable.  aciion,  if  there  have  been  anjf  removal  of  a  pereoq* 

(r)  As  to  the  necessity  for  this  anegatioo,  see  al  chattel,  it  is  usual  lo  add  a  count  de  bonia  of- 

Co.  Snt.  314  b.— 4  Rich.  C.  P.  346.— 1  Saund.  portatUi  in  order  to  avoid  the  danger  of  mis-de- 

7^  B.  1.  scriplion  in  the  first  eoant,  1  T.  R.  479. 

(«)  In  replerinby  plaint  the  sheriff  mavhold  (to)  The  word  "toAtrfos'*  or  *  i0i/h<rafor«,*  the 

plea  in  bis  county  court  to  any  amount,  though  defendant  committed  the  trespass,  woula  in  K.  B. 

above  forty  shillings,  by  virtue  of  the  statute  of  be  bad  on  special  demurrer,  ante,  vol.  i.  421,  422. 

Marlbndge^2  Inst.  f»,  312.    2  Rich.  C.  P.  347.  —2  Salk.  636.— I  Stra.  621.— Com^Sig.  Pleader, 

<l)  It  IS  m  general  advisable  to  entitle  the  dec-  C.  86.— Andr.  232.    But  when  the  proeeadingi 

iaratioo  specially ;  see  the  note,  ante,  12,  n.  a.  are  bv  original,  or  if  in  C.  P.  the  writ  is  set  out  at 

and  2  Saund.  1,  n.  I.  lon^th,  the  count-part  may  be  aided  by  the  j^rkk 

(«)  In  trespass  to  per»on$  or  to  ptnonal  pr^  recital  of  the  supposed  writ,  and  even  a  speoiw 

party  the  veniM  is  transitory,  unless   in  actions  demurrer  could  not  then  be  wpported  id.  ibid.i— 1 

agamst  justices  of  the  peace,  constables,  Ice.  ante,  Wile.  SS.- Barnes,  468.— 2  wils.  MS. 

Vol.    II.  S6 
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*847  DECLARATIONS    IN    TRESPASS. 

coMMcvcc- (a:),  with  force  and  arms,  &c.  made  an  as8ault(y)  *{^c.  to  wiL  ol,  <fr<:. — 

ooHCLu-    Hett  state  the  trespass  according  to  the  facts^  o»a  05  in  the  mhsequent  fortms, 
"^         and  conc/tfde  as  follows :] — And  other  wroDgs(z)  to  the  said  plaintiff  then  and 
Conclusion.  xY^Qf^  ^\^^  against  the  peace  of  our  said  lord  the  king(a),  and  to  the  damage  of 
the  said  plaintiff  of  .£ — (6),  and  therefore  he  brings  his  suity  d&c. 

Pledges,  d&c. 

[  *848  ]  *In  the  Common  Pleas. 

Ott  —  the day  of , 

t» Term,  1  WHL  4. 

The  like  in       /^q  ^^  \  (J.  D,  ([jq  defendant  in  this  suit,  was  attached  to  answer  1- 

the  Cook-  »  \  / 

men  Pieu    B.  the  plaintiff  in  this  suit,  of  a  plea,  wherefore  the  said  C.  D.  with  force  and 
^^''            arms,  &c.  made  an  assault  upon  the  said  A.  B.  to  wit,  at,  &c.  and  there  gave 
and  struck,  &c, . 

Writ  part.  [The  declaration  in  trespass  in  the  Cknnmon  Pleas  usuaUy  recites  the  wrii  sup- 
posed to  have  been  issued^  and  states  the  different  acts  oj  trespass  at  length,  t» 
one  or  more  counts,  bnt  toithout  particularizing  the  time  when  the  trespass  was 
committed,  the  number  or  quantity  of  the  goods,  ^c,  taken,  or  the  vabu  thereof, 
or  the  amount  of  the  damages  sustained,  see  1  Saund.  318,  ft.  3.  339,  n.  1 ;  and 
the  forms  of  declarations^  for  trespass  to  the  peison,  in  9  Wentw.  16,  17 ;  for 
trespass  to  personal  property,  Jd.  65 ;  and  for  trespass  to  real  property^  IdL 
113,  and  Bootees  Suit  at  Law,  193,  194.  The  declaration  then  proceeds  at 
follows : — ]  I 

{x)  In  trespass  for  an  assaulti  a  declaration  trespass  to  real  property,  to  lay  the  irA  day  so  far 

charging  "  thai  the  defendant,  on  9uch  a  day^  and  back  as  to  be  certainly  anterior  to  the  first  act  ti 

on  taeers  other  day»  and  Ume»t  ^c,  made  an  cw-  trespass ;  however,  as  the  precise  day  is  noc  maxe-           1 

sauli/*  would  be  bad  on  special  demurrer,  as  one  rial  in  trespass,  either  to  the  person,  personal,  or 

assault  cannot  be  made  on  different  days.   6  East,  real  property,  the  plaintiff  may  succeed  upon  the 

391,  395.    Though  in  trespass  for  debauching  a  trial  as  to  any  one  single  act  of  trespass,  tbmigb 

daughter,  or  for  crim.  con.  the  rule  is  otherwise,  committed  prior  to  the  time  mentioneii  in  thede*- 

6  East,  d91.~Antc,  642, 3.    And  if  the  declaration  laration.    Bui.  N.  Pri.  86.— 1  Stmnd.  24,  n.  I.— 2 

state  that  the  defendant  on  divers  days,  &c.  as-  Id.  6,  note  3. — Co.  Lit.  283  a.~Gf>m.  Dif.  Ptead- 

aau/tetf  the  plaintiff, it  would  not,  it  seems,  be  bad.  er,  C.   19. — 1  Siark.  351. — Ante,  vol.  i.  4S9.    It*           ' 

In  trespass  to  laQd&  or  for  cutting  down  or  carry-  there  were  several  trespasses,  plaintiff  shodd  stale 

ing  away  trees,  or  for  killing  hares,  &c.  it  may  be  them,  for  if  the  declaration  avers  a  single  act  oi*           i 

stated  that  the  defendant  committed  the  trespasses  trespass,  which  defendant  justifies,  there  can  be  w> 

on  divers  days  and  times,  but  trespass  cannot  be  new  assignment.    7  Taunt.  166. 

laid  of  loose  chattels  with  a  continuando^  Salk.  (y)  A  trespass  nhould  be  stated  to  have  been 

638, 639.— Bui.  N.  P.  86,  though  it  may  ^  on  di-  committed  vt  H  armiSi  Com.  Dig.  Pleader,  3  M.  7, 

vers  days  and  timesJ*  3  Bia.  Com.  212.— 1  Ld.  but  the  omission  will  be  aided  unless  the  dcfcodant 

Raym.  240.— Com.   Dig.  Pleader,  3  M.  10. — 1  demur  specially. — £  Saund.  8I,n.  1. — Ante,  vol.  L 

Saund.  24,  n.  1.— Ante,  vol.  i.  438, 9.  Formerly  it  422. 

was  usual  to  declare  with  a  continuando^  as  in  1  {z)  As  to  the  alia  enormia, see  ante,  vol.  i.  443. 

Baund.  24.-2  Rich.  C.  P.  423,  but  now  it  is  more  — Crn.  Jac.  664. 

usual  in  trespass  to  land,  to  state,  *^that  the  de-  (a)  The  declaration  in  tre!t|>ass  should  be  foa* 

fendanty  on  such  a  day,  in  such  a  year,  and  on  tra  pacem^  Com.  Dig.  Pleader,  3  M.  8,  but  rbc 

divers  other  days  and  times,  between  that  day  omission  is  aided  unless  the  defendant  demur  sue> 

and  the  day  t^ exhibiting  of  this  bill,  {or  if  in  cially,  ante,  vol.  i.  422. 

C' P.  between  that  day  ana  the  commencement  [b\  .a ny  sum  sufficient  to  cover  the  aniotra:c4' 

q^thissuiii*)  unth  force  and  arms,  ^.  commit-  the  damage's,  which  it  maybe  probable  the  joxy          ' 

ted  the  tresjpassss,   and  the  plaintiff  may  give  in  \^i!1  give.                                                                             * 

evidence    any  number  of  trespasses  rommilied  (c)  Observe  the  noies  to  the  precp.<&ic  fcrm,          I 

during  the  speci6ed  time.     If  only  one  day  be  This  was  forme r!y  the  usual  mode  of  declaring  in          f 

mentioned,  Ine  plaintiff  will  not  bc-permiticd  to  ire.vpa.-9  in  the  Common  Plea*^  t»ee  2  laL  Ent. 

give  evidence  of  more  than  one  act  of  trespa^?,  436.-2  Rich.  C.  P.  418,  420,  421,  4^0,  432.)  bol 

and  where  the  trespasses  are  stated,  as  above,  to  now,  to  avoid  the  prolixity  and  expense  occastoeni 

have  been  committed  on  divers  days  and  timer,  bc^  by  the  recital  of  the  supposed  writ,  the  next  form  is 

tween  such  a  day  and  such  a  day,  if  the  plaintiff  usually  adopted,  see  the  notes  tl^ereto;  but  sec  2 

intend  to  give  evidence  ofreveatea  acts  of  trespass,  Marsh.  101,  «her^  semble^  that  this  was  obicct<ti 

he  must  confine  himself  to  tnc  time  in  the  declara-  to,  but  the  report  is  pot  distinct  upoa  the  point, 
tion,  and  therefore  it  is  in  general  advisable,  in 
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And  other  wrongs  to  the  said  plaintiff  there  did,  to  the  great  damage  of  the  oommbkcb- 

.  »  o  "o  MExrrs  and 

said  plaintiff,  and  against  the  peace  of  our  lord  the  now  king,  &c. — And  there-     coitclu- 

upon  the  said  plaintiff,  by  £.  F.  his  attorney,  complains,  for  that  the  said  de-       ' 

fendant,  o»,  ^c.  with  force  and  arms,  &c.  made  an  assault  upon  the  said  plain-  S'^wrirpart. 
tiff,  to  wit,  at,  &,c,  {venue)  and  then  and  there  gave  and  struck,  &c. 

\_Here  state  the  trespasses  precisely  as  in  the  preceding  part  of  the  declarO'  Count  part. 
iionf  toith  the  addition  of  time^  number^  quantilrj^  and  value,  €is  in  the  count  part 
of  the  precedents  above  referred  to,  and  conclude  as  follows : — ] 

*And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the  great  dam-  C^"^""*"** 
age  of  the  said  plaintiff,  and  against  *the  peace  of  our  said  lord  the  king. —  [  *849  ] 
Wherefore  the  said  plaintiff  saith,  that  he  is  injured,  and  hath  sustained  damage 
to  the  amount  of  £ — ,  and  therefore  he  brings  his  suit,  6lc. 

{Omit  pledges.) 

In  the  Common  Pleas. 

On  —  the day  of  — , 

in Term,  1  Will.  4. 

— ,  (to  wit.)  C.  D.  the  defendant  in  this  suit,  was  attached  to  answer  A.  T^elikoin 
B.  the  plaintiff  in  this  suit,  of  a  plea  of  trespass,  and  thereupon  the  said  A.  B.  mon  Pleas 
by  E.  F.  his  attorney,  complains  against  the  said  C.  D.  for  that  the  said  dcfen-  JSncise  wi4 
dant,  on,  dec.  with  force  and  arms,  &c.  made  an  assault,  &c.  to  wit,  at,  dtc.  JjJ'®'  ***"" 
{venue). — [Here  state  the  trespasses  as  in  the  King's  Bench,  and  as  in  the  count-    • 
part  of  the  last  form,  and  according  to  the  facts,  and  which  may  be  stated  as 
in  the  following  forms,  and  conclude  as  in  the  last  form  from  the  asterisk.] 

*I.  TO  PERSONS.  [  *850  ] 

[Commencement  and  conclusion  as  in  the  King^s  Bench,  or  Com}non  Pleas,  Foranas- 

as  ante,  846  to  849.]— For  that(c)  the  said  defendant,  on,  &c.(/)  with  force  i5,g)n?i^^^ 

and  arms(^),  &c.  assaulted(/i)  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  (i)  PUahlir" 

and  then  and  there  [spit  in  the  face  of  (he  said  plaintiff(Ar),  and]  with  great  b«atingwith 

bUvKo    aliQ 

fista,  pulling 

(d)  It  appears  from  1  Saund.  S18,  n.  3,  that  at  {g)  Ante,  847,  note  .y.  !l?^°'- 
the  presant  time  a  declaration  in  trespass  in  ihe  (/«)  This  may  in  some  cases  be  preferable  to  ^    °^J^. 
Common  Picas, or  by  original  in  the  King's  Bench,  'Mnado  an  assault;"  see  observations  in  6  East,  powfli  wc"- 
would  probably  be  deemed  sufficient,  though  it  396.— Ante,  846,  n.  X.  ing  and  tear- 
merely  Btalo  as  above,  that  the  dofeodant  was  at-  (»)  The  venue  is  in  general  transitory,  ante,  846,  J;f  cloUies 
tached  to  answer  the  plaintiff  in  a  plea  of  trespass,  note  u.  '*^ 
wiUiout  setting  forth  the  supposed  writ ;  and  cor*  (Ar)  State  only  such  acts  of  trespass  as  can  be 

tainly  as  this  concise  mode  avoids  much  proUxi:y  proved ;  an  over  statement,  unsupported  by  ovi- 

and  ezp«nse,  it  is  preferable  to  the  form,  ante,  848,  dence.  afibrtis  ground  for  ridicule  on  the  part  of 

and  is  now  more  usually  adopted.  defendant's  counsel. 

(e)  The  word  **  toA^rcot"  would  bo  improper,  see  (/)  In  using  this  and  the  other  precedents,  in 
ante,  846,  note  to.  tro«^ass  only  such  parts -of  them  as  are  really  ap- 

(/)  On  "  divers  days  and  times"  would  not  bo  plicable  to  tlie  particular  case  should  be  inserted  in 
improper  in  tb'is  case,  where  Ihe  word  ^^ossaultetT  Ihe  declaration,  see  the  forms,  9  Went w.  Index,  iii. 
is  used,  ante,  846,  note  x.  See  6  East,  395.  If  to  ix. ;  and  observe  the  notes  to  the  formi,  ante, 
there  were  several  trespasses,  plaintiff  should  state  846  to  849.  The  principal  formai  allegations  nc- 
them  ;  for  if  plaintiff  in  his  declaration  avers  a  sin-  cessary  to  be  attended  lo  in  framing  a  declaration 
gle  act  of  trespass  which  defendant  justifies,  there  for  an  assault,orother  trcspasst,  are,  1st.  The  state- 
can  bo  no  new  assignment,  7  Taunt.  156.  A.s  to  m^nt  of  the  time  when  the  trespass  was  committed, 
the  utility  of  a  second  count,  see  1  Campb.  473.  2dly.  The  insertion  of  the  words  t'ie^«rmiA.  Sdly. 
The  unnecessary  introdurtton  of  several  count's  is  The  venue  or  place.  4thly.  That  the  matter  in- 
crnsurcd,  1  Bla.  Rep.  S70.  jurcd  was  the  property  of  the  plaintiflj  and  itb 
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AsCAULT   force  and  violence  seized  and  laid  bold  of  the  said  plaintiff  [by  hie  nose«  and 

AJn  BAT-  ^ 

txmr.     greatly  squeezed  and  pulled  the  same,  and  then  and  there  pluckedt  pulled,  aod 

tore  divers  large  quantities  of  hair  from  and  off  the  head  of  the  said  plaiolifi^J 

and  then  and  there  [with  a  certain  stick,  and  with  his  fia'ts,]  gave  aod  streck 

the  said  plaintiff  a  great  many  violent  blows  and  strokes  on  and  about  divers 

parts  of  his  body  ;  and  also,  then  and  there,  with  great  force  and  violence,  8lHM>k 

and  pulled  about  the  said  plaintiff,  and  cast  and  threw  the  said  plaintiff  down  to 

and  upon  the  ground,  and  then  and  there  violently  kicked  the  said  plaiotiK  aod 

L    ^^  J  *gave  and  struck  him  a  great  many  other  blows  and  strokes,  [and  also  then  and 

there  (in),  with  great  force  and  violence,  rent,  tore,  and  damaged  the  clothes 

and  wearing  apparel,  to  wit,  one  coat,  one  waistcoat,  one  pair  of  breechest  one 

cravat,  one  shirt,  one  pair  of  stockings,  and  one  hat,  of  the  said  plaintifi|[it),  of 

great  value,  to  wit,  of  the  value  of  [^20,]  which  the  said  plaintiff  then  and 

S'^riSniiff  *^®'*®  wore,  and  was  clothed  with.]     By  means  of  which  said  several  premises, 

becimo        the  said  plaintiff  was  then  and  there  greatly  hurt,  bruised,  and  wounded,  and  be- 

ill,  unable  to  Came  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  cotitinued 

kuilneM^"'  ^^^  ^  ^^^S  space  of  time,  to  wit,  for  the  space  of weeks  then  next  follow 

and  was  put  jng^  |^^^^  c«  hitherto,"]  during  all  which  time  the  said  plaintiff  thereby  suffered  aod 

about  hit     underwent  great  pain,  and  was  hindered  and  prevented  from  performing  and 

^"^^^^'       transacting  his  necessary  affairs  and  business,  by  him  during  that  time  to  be 

performed  and  transacted,  and  also  thereby  the  said  plaintiff  was  forced  aod 

obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend  a  large  sum  of  mooe/t 

to  wit,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  in  and  about  endea* 

voring  to  be  cured  of  the  bruises,  wounds,  sickness,  soreness,  lameness,  and 

[  *862  J  disorder  aforesaid,  occasioned  as  ^aforesaid,  to  wit,  at,  &c.  (tstnue)  aforesaid. 

«  —  [//  is  U8ual  to  add  a  courUfor  a  common  oisavlU  as  follows  :] 

oowrlbra  ^^^  ^^^^*  ^^^  ^^^  ^^®  ^^^^  defendant,  on  the  day  and  year  aforesaid,  with 
eommon  at'  force  and  arms,  &c.  again  assaulted  \ot  "  made  another  assault  on,"]  the  said 
plaintiff,  to  wit,  at,  d&c.  and  then  and  there  again  beat,  bruised,  wounded^  and 
ill-treated  him,  insomuch  ihat  his  life  was  thereby  then  and  there  greaUty  de* 
apaired  of{q\  and  other  wrongs,  &c. — [The  conclusion  in  the  SSng^s  Bench, 
or  Common  Pleas,  is  to  be  as  ante,  846  to  849.] 

vahu.    5thlj.  The  insertion  of  tho  words  "  alia  without  a  certificate,  Ttdd's  Prac  ath  od.  964. — \ 

enormia.^    6thly.  The  words  "conti^a  pactm;^'  Hen.  Bla.  291 — 5  T.  R.  482;  and  see  I  Taunt. 

and  7ihly.  The  conclusion  ad  damnumt  Sic,    In  S57.    See  the  count  ck  ftonu  oiporlaiM^  post,  asd. 

other  respects  the  declaration  in  trespass  should  be  (n)   A  property  or  possession  in  tho  phuAliC 

a/u//  statement  of  the  injuries,  in  the  order  in  must  be  stated,  Com.  Dig.  Pleader,  S  fit.  9. 

which  they  were  committed,  and  of  all  the  conse-  (o)  As  to  the  statemeni  of  the  spMaal  danan 

qoent  damages ;  and  no  alleoation  should  be  in-  ante,  vol.  i. 440.    As  to  the  words  "wounding anS 

aerte  j  unless  there  be  a  probability  of  its  being  mayhem,"  see  1  Ld.  Raym.  176.— S  SaUt.  \\b,  8. 

proved  in  evidence.  C. — 1  Wils.  5. 

(m)  If  there  wore  a  substantive  and  indepen-  (p)  If  there  have  been  several  assaolta  at  diAr- 

dent  injury  to  personal  property,  it  is  advisable  to  ent  time.^  fir  which  the  plainiiff*  intends  to  proceei^ 

slate  such  injury  in  a  distinct  cmmt,  in  order  to  en-  distinct  counts  should  be  added  for  each  assanh, 

title  the  plainltS*  to  full  costs,  for  where  an  injury  1  Saund.  299,  n.  6.  1  Campb.  473.     But  othcrwiea 

to  personal  property  'a  either  laid  in  the  declara-  it  is  not  necessary,  though  usual,  to  insert  a  coist 

tion,  or  proved  merely  in  ag'^ravation  of  damagos,  far  a  common  assaalt,  for  if  the  plainfili' prov«  mmj 

as  a  mode  or  qualifi  'ali'>n  of  thn  assault  and  bat-  part  of  a  special  count,  he  will  be  entitled  to  a  ver- 

tery  or  local  trespass,  7  East,  325,  it  is  within  the  diet  pro  taniOi  though  he  f^il  in  proving  tb«  r«M> 

Stat.  22  &  23  Car.  2.  c.  9.    So  where  a  lat^eravit,  due,  Rep.  temp.  Hardw.  121.— 2  Saund.  74  b. 

or  tearing  of  the  plaimiflTs  clothes,  is  laid  in  the  {q)  This  is  the  usual  form  of  tho  count  fer  a 

deciaraiion,  or  found  b;^  the  jury  to  be  merely  con-  common  assault,  though  there  have  been  no  bane* 

sequential  to,  or  committed  at  the  same  time  as  an  ry ;  see  1  Saund.  14,  n«  S ;  but  the  worda  in  haliei 

assault  and  battery,  the  plaintitT  recovering  leas  snould  be  omitted,  whara  tho  party  wan  but  aKgbt- 

than  40s.  damage*,  is  not  entitled  to  full  coato  ly  ii^ared. 
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For  that  the  said  defeodant,  ony  d^c.  [day  ofa$$atUt  or  about  it]  at,  &c.  (r«-    ^nd  b4t- 
wu)  with  force  and  arms,  &c.  made  an  assault  upon  plaintifi*,  and  beat,  bruised,      t«ky. 
wounded,  and  ill-treated  him,  and  shot  and  discharged  a  pistol,  Ihen  and  there  ^^"°|^J| 
loaded  with  guapowder  and  leaden  bullets,  which  said  pistol,  so  loaded,  he  the  at  pUiniifij 
said  defendant  then  and  there  held  at  and  against  the  said  plaintiff,  and  thereby  fn"g  him" 
then  and  there  with  shot,  struck,  and  wounded  the  said  plaintiff,  in  so  grievous  a  ^^^^^^  ^^' 
manner  that  his  life  was,  by  means  thereof,  greatly  despaired  of,  and  by  reason 
of  such  wounding  the  said  plaintiff  then  and  there  became  lame,  sick,  and  dis- 
ordered^  and  continued  so  lame,  sick,  and  disordered  for  a  long  time,  to  wit, 
from  thence  hitherto,  and  was,  during  all  that  time,  thereby  rendered  incapable 
of  following  and  transacting  his  necessary  affairs  and  business,  by  him  during 
that  time  to  be  done,  &c. — [Conclude  as  usual^  as  in  form  antet  851,  and  add 
a  count  for  a  common  assault^  as  supra,"] 

[  Commencement  and  conclusion  in  the  King's  Bench^  or  Common  Pleas^  as  For  a  batto- 
anle^  846  to  849.] — For  that  the  said  defendant,  on,  &c.  inrith  force  end  arms,  j^nT'a^iStip 
&c.  assaulted  the  said  plaintiff  in  and  on  board  of  a  certain  ship  or  vessel  ^')' 

called  the then  on  the  high  seas,  to  wit,  at  [London,]  and  then  and  there, 

with  great  force  and  violence,  ^struck  and  knocked  the  said  plaintiff  down  to  [  *653  ] 
and  upon  the  deck  of  the  said  ship  or  vessel,  and  then  and  there,  with  his  fists, 
and  also  with  a  certain  rope,  gave  and  struck  the  said  plaintiff  a  great  many  vio- 
lent blows  and  strokes  ;  and  also  then  and  there,  without  the  license  or  consent, 
and  against  the  will  of  the  said  plaintiff,  put  and  placed  the  said  plaintiff  into 
irons,  and  then  and  there,  without  any  reasonable  or  probable  cause  whatsoev- 
er, kept  and  continued  the  said  plaintiff  so  in  irons  and  imprisonment  as  afore- 
said, for  a  long  space  of  time,  to  wit,  for  the  space  of hours  then  next  fol- 
lowing. By  means,  &c. — [Slate  the  damage  according  to  the  fact^  which 
may  be  as  in  thefonn^  ante^  851.  Add  a  count  for  false  imprisonment^  generaU 
hf^  €upost^8&7f  and  a  count  for  a  common  assault^  as  ante,  851.] 

For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  assaulted  the  f^i^^^^^^^^ 
said  plaintiff,  to  wit,  at,  &c.  (venue)  the  said  plaintiff  then  and  there  being  a  piaintur,who 

wras  a  Da* 

parishioner  and  inhabitant,  paying  scot  and  bearing  lot  in  the  said  parish,  and  risMoner 
then  and  there  being  about  to  enter  into  the  vestry-room  of  and  within  the  said  f|['nt^^'* 
parish,  to  consult,  treat,  deliberate,  and  give  his  vote  in  a  vestry  of  the  inhabi-  th©  veatry- 
tants  and  parishioners  of  the  said  parish,  assembled  in  the  said  room  to  treat  and  meeting 
deliberate  upon  and  transact  certain  affairs  and  business  of  and  concerning  affainf"' 
the  public  good  and  advantage  of  the  «aid  parish,  and  then  and  there  pushed  thereby  h« 
and  shoved  the  said  plaintiff  from  the  said  vestry-room,  and  hindered  and  pre-  ed  from  con- 
vented  the  said  plaintiff  from  attending  and  being  present  at  the  said  vestry  as-  *^^^\^ 
sembled  in  the  said  vestry-roora  as  aforesaid,  whereby  the  said  plaintiff  was  to-  ^*^«  ***••*• 
tally  hindered,  prevented,  and  excluded  from  attending  and  being  present  at  the 
said  vestry,  and  also  from  consulting  and  giving  his  vote  there,  as  such  parish- 
ioner and  inhabiunt  of  the  parish  aforesaid,  of  and  concerning  divers  weighty 

(r)  Hm  right  oTaetioii  weald  |ba  merged  in  Uie    849,  and  850,  notef.    Thit  dedaration  ihoiild  be 
Mooj  if  defendant  malidoualj  shot  at  plaintifr.  firamed  according  to  the  facts. 

(e)  Obienre  the  notee  to  the  formf ,  ante,  846  to 
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AMAULT    tnaUera  and  afTairs  which  concerned  the  public  good  and  advantage  of  the  said 
■ATTCHY.  parish,  to  wit,  at,  &c.  aforesaid. — [Second  county  for  a  common  a8$aidL'\ 


fenunT  ^^^  ^^^^  ^^^  ^^^^  defendant,  on,  &c.  with  force  and  arms,  d&c  assaulted  the 

pimiDUff       the  said  plaiiitifi*,  to  wit,  at,  &c.  (venue)  and  then  and  there  hindered  and   pve* 

from  enter-  '  ^        ,    '    .  •  •  i. 

ioK  a  Quak-  vented  the  said  plaintiS*  *from  entering  mto  a  certain  building,  wherein  a  cer- 
^g-hoase  tain  congregation  of  persons,  dissenting  from  the  church  of  Enghind,  cooiohni* 
ezercfse^of  ^^  called  Quakers,  was  then  and  there  assembled  for  exercising  religion,  and 
religiout  which  it  was  then  lawful  for  the  said  plaintiff  to  enter,  and  then  and  there  beat 
[  *854  1  B"^  ill-treated  the  said  plaintiff,  and  imprisoned  him,  and  kept  and  detained  him 
there  imprisoned  for  a  great  length  of  time,  to  wit,  dirC.  at,  d^c.  (venue). — [Sec- 
ond count  for  a  common  aasauU.'} 


BATTKHY 

or  wire. 


mad  w"ife  *"*^      I  Observe  the  commencements  and  conclusioru  in  the  King's  Bench^  or 

against  hui-  pUas^  OS  ante.  846  to  849.1 (to  wit.)  A.  B.  and  C.  D*  his  wife,  complain 

banc  and 

wife,  for  a  of  E.  F.  and  G.  11.  his  wife,  being  in  the  custody  of  the  marshal  of  the  Mar- 
one  wife  by  shalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  of  trespass. 
the  other      — p^j.  ^)^^i  ^^  g^jj  Q^  j|^  qq^  ^^^  ^^}i  foP^^  nnj  arms,  &c.  assaulted  the  said 

C.  D.  then  and  still  being  the  wife  of  the  said  A.  B.  to  wit,  at,  &c  (veiwe)  and 
then  and  there  beat,  bruised,  wounded,  and  ill-treated  her,  so  that  her  life  was 
then  and  there  greatly  despaired  of,  and  other  wrongs  to  the  said  C.  D.(w)  then 
and  there  did,  against  the  peace  of  our  said  lord  the  king,  and  to  the  damage 
of  the  said  A.  B.  and  C.  D.(x)  his  wife,  of  £ — •  And  therefore  they 
their  suit,  Slc. 

Pledges. 


que 

k 


SjnefoJ*the  ICommenccmenl  in  the  Kin^s  Bench,  or  Common  Pleas,  as  anle^  846  to 
battery  of  849.] — For  that  the  said  defendant,  *on,  &c.  with  force  and  arms,&c.  assauh- 
uodfdc.  ed  E.  F.  then  and  still  being  the  wife  of  the  said  plaintiff,  to  wit,  at,  &c.  {vemu) 
i^QtrfL  1  and  then  and  there  violently  beat,  kicked,  bruised,  and  ill-treated(z)  the  said 
E.  F.  so  then  and  there  being  the  wife  of  the  said  plaintiff  as  aforesaid,  inso- 
much that  the  said  E.  F.  by  means  of  the  premises,  then  and  there  became  and 
was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  fur  a 
long  space  of  time,  to  wit,  hitherto,  whereby  the  said  plaintiff  during  all  (hat 
time  lost  and  was  deprived  of  all  the  comfort,  benefit,  and  assistance  of  the 

{t)  As  to  the  offence  of  disturbing  moetin^-hoiu-  some  cases  be  aided  after  verdict,  1  Salk.  119. 

cs,  see  1  Burn,  J.  Dissenters,  26th  edit.  96o.  (tp)  This  allegation  appears  proper, though  atia 

lu)  Observe  the  notes  to  the  forms,  ante,  846  to  enormia  ei$  intulU  'u  good.  Cro.  Jac.  664.— Com. 

849.    The  diflferent  trespasses  are  to  be  described  Die.  Pleader,  2  A.  1. 

according  to  the  facts,  and  may  be  stated  as  in  the  (z)  Ad  damnum  iptarum  is  proper.  Com.  Dig. 

form,  ante,  S50,  note(e).    Care  must  be  taken  to  Pleader,  2  A.  I ;  and  ante,  vol.  i.  461. 

declare  only  for  the  personal  injury  and  suffering  ly)  Observe  the  notes  to  the  forms,  ante,  846  lo 

of  the  to(/e,  and  not  to  include  any  statement  of  an  849.    In  this  declaration  no  statement  of  the  per- 

injury,  which,  in  point  of  law,  only  affected  the  sonal  sufferings  of  the  wife  should  be  included,  but 

husband  and  not  the  to^e,  such  as  a  statement  of  the  plaintiff'  soould  proceed  merely  for  the  consc- 

the  battery  of  the  husband,  loss  of  her  service,  ex-  qucntial  damage,  and  he  may  include  counts  for  a 

pense  in  her  cure,  &c.    See  1   Salk.  119. — Com.  battery,  or  any  other  trespass  to  himself^  or  to  bis 

Dig.  Plead.  2  A ;  and  Jackson  and  Wife  v.  Mat-  personal  or  rcaJ  property,  ante,  vol.  L  84. 

ravers,  Michaelmas  Term,  26  Goo.  3,  vol.  xxi.  {z)  The  trespasses  are  to  be  described  arcorti- 

MSS.  379;  and  ante,  vol.  1.  83  to  86 ;  however,  ing  to  the  fact,  and  may  be  stated  as  uito,  8a0, 

the  statement  of  matters  in  aggravation  will  in  note  {g). 


TO    PERSONS.  866 

said  E.  F.  his  said  wife,  in  hid  domestic  affairs,  which  he  might  and  olherwise  battkrv 

^  OP  WIFE. 

would  have  had  ;  but  ihereby  also  the  said  plaintin  was  then  and  there  forced 
and  obliged  to  pay«  lay  out,  and  expend,  and  hath  necessarily  paid,  laid  out,  and 
expended,  divers  large  sums  of  money,  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £ —  in  and  about  the  endeavoring  to  heal  and  cure 
the  said  £.  F.  his  said  wife,  of  the  sickness,  soreness,  lameness,  and  dfsorder 
aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  and  other 
wrongs  to  the  said  plaintiff  then  and  there  did,  against  the  peace  of  our  said  lord 
the  king,  and  to  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he  brings 
his  suit,  &c. 

Pledges,  &c. 

[Cmnmeneement  in  the  Kinsfs  Benchf  or  Common  Pleaa^  as  anie^  846  iortm  cmmK 
849.] — For  that  the  said  defendant,  *on,  &c.  and  on  other  days  and  times  be-  tebsation. 
tween  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  *' before  the  For  criminal 
commencement  of  this  suit,"]  with  force  and  arms,  &c.  assaulted  and  ill-treat-  tion,  vi^ 
ed  E.  F.  then  and  still  being  the  wife  of  the  said  plaintiff,  to  wit,  at,  &c.  {vemu)  «**w»f(c). 
and  then  and  there  debauched  and  carnally  knew  her,  whereby  the  said  plain-  L    ^^^  J 
tiff,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  first  above-men-, 
tioned,  hitherto,  hath  wholly  lost  and  been  deprived  of  the  comfort,  fellowship, 
aid,  and  assistance  of  his  said  wife,  in  his  domestic  affairs,  which  the  said  plain- 
tiff during  all  that  time  ought  to  have  had,  and  otherwise  might  and  would  have 
had,  to  wit,  at,  &c.  {mnue)  aforesaid. — And  other  wrongs  to  the  said  plaintiff 
then  and  there  did,  against  the  peace  of  our  said  lord  the  king,  and  to  the  da- 
mage of  the  said  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &c. 


l^Commenctmeni  in  the  King^s  Bench,  or  Common  Pleas^  aa  aniej  846  to  debauch' 
849.] — For  that  the  said  defendant  heretofore,  to  wit,  on,  &.c.  at,  &.c.  {venue)  daughter. 
with  force  and  arms,  &c.  assaulted,  debauched,  and  carnally  knew  one  E.  B.  Fordo- 
then  and  from  thence  hitherto  being  the  daughter  and  servant  of  the  said  plain-  daoghtcf  ^ 
tiff,  whereby  the  said  E.  B.  became  pregnant,  dtc. — [Proceed  to  the  end^  as  in  'jjt'fn'tr  s- 
the  declaration  in  case,  ante,  644,  and  conclude  aa  in  ireapasa,  ante,  846, 7.]       paas<6). 

[Commencement  in  the  King's  Bench ,  or  Common  Pleaa^  aa  ante^  846  to  batterv 

OF 

(a)  Sen  ihe  points  relating  to  this  action,  in  divers  days  and  times,  &€."  which  is  improper  in  ■**v^'''''. 
Selw.  N.  P.  4th  edit.  8  to  26.— Bui.  N.  P.  26,  7th  trespass  tor  an  assault,  6  East,  S91,  395.  4thl7,  By  a  nas- 
edit. — Bac.  Ab.  Marriage.— 3  Bl.  Com.  139.  The  That  the  plea  of  the  Statute  of  Limitations  is  not  ter,  for  the 
defendant  may  change  iho  venue,  see  10  East,  32.  guilty  witnin  six  years.  2  Burr.  763.  6  East, 
I  have  not  met  with  any  printed  form  in  which  tlie  387,  and  not  as  in  trespass  for  an  assault  within 
declaration  for  crim.  con.  was  framed  in  ccue  ;  the  four  years,  2  Salk.  420.  And  lastly,  that  the  plain- 
injury  has  always  been  described  as  committed  tiff  is  entitled  to  full  costs,  tliousn  ho  should  not 
with  forcCf  the  law  supposing  force  and  constraint,  recover  40f .  damage?,  3  Wils.  319.^1  SaJk.  206. 
the  wife  having  no  power  to  consent,  3  Bl.  Com.  — 2  Lord  Ra}[m.  831.  When  it  may  be  doubtful 
139.— 7  Mod.  79. — ^Bac.  Ab.  Marriage,  E.  2 ;  and  whether  the  criminal  conversation  can  be  proved, 
in  2  New  Rep.  482. — 2  M.  &  S.  436, 7,  the  action  and  the  defendant  has  been  guilty  of  enticing 
was  considero4  m  properly  in  ireipats.  The  ac-  awav,  or  harboring,  the  wife,  it  may  be  advisable 
tion,  however^is  in  effect  tn  eoie^  6  East,  367, 251,  to  add  counts  for  such  imuries,  and  which  may  bo 
because,  Ist,  The  wrong  complamed  of  is  not  im-  framed  as  in  the  form  in  Willos,  578^  9, 80 ;  and  it 
mediate,  but  consequential,  tne  gist  of  the  action  may  be  advisable  in  that  case  to  frame  the  count 
not  being  the  supposed  assault  on  the  wife,  but  the  as  ante,  642. 

consequent  corruption  of  the  body  and  mind  of  the        (6)  See  the  forms  and  notes,  ante,  64^  and  2 

wife,  6  East,  389.    Sdly,  That  the  plaintiff  may  de-  New  Rep.  476.    2  M.  &  S.  436.    The  first  count 

dare  with  a  quod  tfton,  which  is  improper  in  tres-  may  be  in  iretpasa  for  entering  dwelling-house, 

pass,  2  Salk.  636.— 1  Slra.  621.    3dly,  That  the  and  there  debauching  the  daughter,  with  a  second 

mjury  may  bo  stated  to  have  been  committed  "  on  count,  as  above. 


^S^?  DECLARATIONS    IN    TRESPASS. 

BATTK&T   g49J.»For  that  the  said  defeDdaot*  *on,  ^c.  widi  force  and  armst  &c.  aasault- 

OF  ■* 

iBRTAirr.  ed  £.  F.  then  and  still  being  the  [daughter  and]  servant  of  the  said  plaintiff,  to 
battery  of    ^it,  at,  6lc.  (vttiue)  and  then  and  there  beat,  bruised,  wounded,  and  iU-freated 
per  quod,    the  said  £.  F.  insomuch,  that  by  means  thereof,  the  said  £•  F.  then  and  ttiere 
^•^^^'       became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  con- 
tinued for  a  long  space  of  time,  to  wit,  from  thence  hitherto ;  during  all  vfaidi 
time  the  said  plaintiff  lost  and  was  deprived  of  the  service  of  his  said  [daugh* 
ter  and]  servant,  and  of  all  the  benefit  and  adjutage  which  might,  and  would 
otherwise  have  arisen  and  accrued  to  him  from  such  service,  to  wit,  at,  6ie» 
{venue)  aforesaid. — [Add  another  count  merely  alaiing  £.  F.  lo  have  beenphmh 
iiff^9  servant  only.     Conclusion  as  in  K.  B,^  or  C.  P.,  as  anle^  846  to  849.] 

TALMM  m-  [^Commencement  in  K.  B.,  or  C.  P.,  as  ante,  846  to  849.] — ^For  that  the  said 
MKiiT.'  defendant,  on,  6lc,  with  force  and  arms,  &c.  assaulted  the  said  plaintiff,  to  wit. 
For  an  as-  at,  &c.  {venue)  and  tlien  and  there  seized  and  laid  hold  of  the  said  pJaioti^ 
compemng  *"^  ^'^^  E'^^^  ^^^^^  ^"^  violence  pulled  and  dragged  about  the  said  pkintiflf* 
plaintiff  to    |^q^  ^[^^q  hq^  there  save  and  struck  the  said  plaintiff  a  great  many  violent  blows 

{p  to  a  po-  ^  '  ,1 

ice-office,    and  strokes(a),  and  also  then  and  there  forced  and  compelled  the  said  plaintiff 

/o/w  tert-  to  go  from  and  out  of  a  certain  dwelling-house,  situate  and  being  in  the  county 
'^"*^n^)-  of  —  into  the  public  street  there,  and  then  and  there  forced  and  compdied 
him  to  go  in  and  along  divers  public  streets,  to  a  certain  police-office,  sitoale 
and  being  in  the  county  of and  then  and  there  imprisoned  the  said  plain- 
tiff, and  kept  and  detained  him  in  prison  there,  without  any  reaaonabie  or  proba- 
ble cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the  space  oC  — ~ 
then  next  following,  contrary  to  the  laws  and  customs  of  this  realm,  and  againat 
the  will  of  the  said  plaintiff,  whereby  the  said  plaintiff  was  then  and  there  not 
only  greatly  hurt,  bruised,  and  wounded,  but  was  also,  thereby,  then  and  there 
greatly  exposed  and  injured  ^  his  credit  and  circumstances,  to  wit,  at,  &c 
{venue)  aforesaid.  [Jt  is  usutU  to  add  the  following  common  comi  for  a  fahs 
imprisonment,  and  a  count  for  a  common  assauUf  as  ante^  852.  Concbids  us 
ante,  846  to  649.] 

€ouot^         And  also,  for  that  the  said  defendant,  on,  dtc.  with  force  and  anna,  &e. 
fabe  impri-  again  assaulted  the  said  plaintiff,  to  wit,  at,  d&c.  (tenue)  and  then  and  there 
iierally(/).  beat,  bruised,  and  ill-treated  *him,  and  then  and  there  imprisoned  him,  and  kept 
[  *858  ]  and  detained  him  in  prison  there,  without  any  reasonable  or  probable  cause 
whatsover,  for  a  long  time,  to  wit,  for  the  space  of hours  th^i  next  fol- 
lowing, contrary  to  the  laws  and  customs  of  this  realm,  and  against  the  will  of 
the  said  plaintiff. — [Add  a  count  for  a  common  assault,  as  ante,  852,  amd 
elude  as  a$Ue,  846  to  849.] 


U)  Observe  the  notes  to  the  forms,  ante,  846  to  mage,  as  id  &e  form,Siipra ;  and  •••  8&r  T. 

S4d,  and  to  the  form,  ante,  64S,  for  debaoching  a  S69. 
daugltter ;  a  parsos  cannot  declare  for  the  battery        Id)  Obserre  the  Botes  to  the  Ibrm,  aiiia,  8101  f  ' 

of  his  child,  merely  in  the  character  of  a  portiif,       (e)   Describe  the  trespasses  accordioif  to  iIm         L 

ante,  vol.  i.  70.    If  the  plaintiff  were  pot  to  any  facts,  which  may  bo  as  ante,  860.  i 

expense  in  medical  atteDOaDce>  &c.  stau  such  da-        (/)  See  the  notes  to  the  last  ibrm^  and  to  the        ' 

ibrm  m  I  Samd.  7i. 


[  m  ] 

II.  TO  PERSONAL  PROPERTY.  »«  c^^Lr, 

ooooti  se« 

[Commencement  and  eonchuion  in  K.  B.,  or  C.  P.,  a$  anie^  846  to  849.]—  JJ,^.*^^' 
For  that  the  said  defendant,  on,  d&c.  and  on  divers  other  days  and  times  be-  with  ap^enX 
tween  that  day  and  the  day  of  exhibiting  this  bill,  [or^  if  in  the  Common  Pleas f  "■*8«wi* 
**  before  the  commencement  of  this  suit,"]  with  force  and  arms,  &c.  drove, 

chased,  and  hurried  the  sheep,  ewes,  and  lambd,  &c.  to  wit, sheep, 

ewes,  and Iambs,  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 

oT£ —  then  depasturing  and  being  in  and  upon  a  certain  waste  or  common  call- 
ed   in  the  parish  of in  the  county  of {h),  and  then  and  there 

chased  and  drove  the  said  sheep,  ewes,  and  lambs  from  and  off  the  said  com- 
mon, to  divers  places  to  the  said  plaintiff  unknown,  whereby  the  said  plaintiff 
was  not  only  put  to  great  trouble  and  expense,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and  about  endeavoring  *to  find  [  *859  ] 

his  said   sheep,  ewes,  and  lambs,  but  also  divers  thereof,  to  wit, sheep, 

ewes,  and lambs,  of  great  value,  to  wit,  of  the  value  of  £ —  then 

and  there  died ;  and  others  thereof,  to  wit, sheep, ewes,  and 

lambs,  of  great  value,  to  wit,  of  the  value  of  £ —  then  and  there  became  and 
were  wholly  lost  to  the  said  plaintiff;  and  the  residue  of  the  said  sheep,  ewes, 
and  lambs,  then  and  there  became  and  were  greatly  damaged,  and  lessened  in 
value,  to  wit,  at,  &c.  {venue)  aforesaid. 

And  also  for  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  chas-  Second 

ed  and  drove  about  other  the  cattle,  to  wit, other  sheep, other  ewes,  channg 

and other  lambs,  of  the  said  plaintiff,  of  gr^at  value,  to  wit,  of  the  value  ^JbePoittle 

of  iB  —  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid.  Whereby  the  generally^*), 
said  last-mentioned  sheep,  ewes,  and  lambs,  being  of  the  value  aforesaid,  be- 
came and  were  greatly  damaged,  lessened  in  value,  and  spoiled,  to  wit,  at,  d&c. 
(venue)  aforesaid. — [State  the  damage  to  the  cattle  according  to  the  fact^  and 
which  may  be  as  in  the  last  form^  and  if  there  be  any  evidence  to  support  tf,  add 
a  count  de  bonis  asportatis,  as  below,"} 

[Commeficement  and  conclusion  in  K.  B.,  or  C.  P.,  as  ante^  846  to  849.] —  For  Mixing 
For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  dtc.  seized,  took,  other  pro- 
and  distrained  a  certain  cow,  [or** certain  goods  and  chattels,  to  wit,  &c."]  o^^^J^n^s 
the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  to  wit,  at,  &c, 
{venue)  and  then   and  there  impounded  the  said  cow,  [or^  **  goods  and  cbat- 
telb','*]  and  kept  and  detained  the  same  so  there  impounded,  for  a  long  space 

of  time,  to  wit,  for*  the  space  of days  then  next  following,  whereby  the 

said  plaintiff,  for  and  during  all  that  time,  lost  and  was  deprived  of  the  use  and 
benefit  of  his  said  cow,  [or^  '*  goods  ond  chattels,'']  and  thereby  the  same  then 

(g)  See  forms,  9  Went.  Index,  ix.    Obeerre  the  nsore  imecial  count, 

notes  to  iho  forras^  ante,  846  to  848.  (f )  see  TormB,  9  Went.  Index,  ix.— Plead.  A. 

(A)  This  count  is  local,  and  will  compel  the  de-  488;  and  observe  the  notes  lo  the  forms,  ante,  846 

fendant  to  confine  his  justification,  if  ftnj^to  chas-  to  648  .'—I  Saund.  SSO. 

ing  from  off  the  particular  common.    The  next  (k)  See  forma,  8  Went.  Index,  viii.  ix.    PI.  A. 

count,  (which  ia  tramritorjr,  1  Saund.  StO.)  ahould  486.— -Morg.  6S7;  and  obfrerre  the  notes,  ante,  846 

be  added,  and  in  general  is  sufficient  witnout  the  to  848. 

Vol.   11.  86 


« 


859  DECLARATIONS  IN  TRESPASS. 

TO  CATTLE,  and  there  became  and  were  greatly  damaged,  lessened  in  valiie».  and  8poilecl« 
•OOPS,      .  ^^  ^.^^  ^^^  ^^^  (^vtnue)  aforesaid* — lAdd  a  count  de  bonis  asportatiSf  asfoUatn^} 

Common  j^qJ  j^|gQ  f^f  |i|j|(  |}|q  g^i^  defendant,  on  the  day  and  year  aforesaid;  with 

bonit  at'  force  and  arnitii,  dc^c.  to  wit,  at,  &c.  {venue)  aforesaidf  aeizedt  took,  and  droves 
''^'^^  [or»  •*  ledi'*  or  if  inanimate  properly  ^  aay  ^carried  away,**]  a  certain  cow,  [or 
[  *d60  i  ^  certain  ^goods  and  chattels,  to  wit,  &c."  or  if  fixtures  he  takeUf  soy  **  certain 
goods,  chattels,  and  effects,"  enumerating  (hem  as  in  troverf  onfe,  835  ;  kmt  if 
the  goodi  or  cattle  have  been  stated  in  a  prior  countf  then  eay  ^*diTera  cattle* 
goods,  and  chattels,  of  the  said  plaintiff,  of  the  like  number,  quantity,  qoality, 
description,  and  value,  as  the  said  cattle,  goods,  and  chattels,  in  the  said  fiiat 
count  of  (he  said  declaration  meulioned,  there  then  found  and  being,  and  coo- 
verted,  &c."]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ — 
of  lawful  money  of  Great  Britain,  there  then  found  and  being,  and  converted 
and  disposed  of  the  same  to  his  own  use. — [Conclude  ae  in  K.  B^  C  P.,  or 
Exchequer^  with  the  alia  enormia,  &c.  as  ante^  846  to  849.] 

^or  shoot-  [Commencement  and  conclusion  in  K,  £.,  or  C.  F.^as  ante^  846  to  849.1 
&c.(m)/  For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  at,  &c. 
{venue)  shot  off  and  discharged  a  certain  gun,  then  and  there  loaded  with  gun- 
powder and  shot,  at  and  against  a  certain  dog  of  the  said  plaintiff^  of  great 
value,  to  wit,  of  the  value  of  £ —  and  thereby  and  therewith  then  and  there  ao 
greatly  s^t,  hurt,  and  wounded  the  said  dog,  that  by  reason  thereto  the  said 
dog,  being  of  the  value  aforesaid,  aflerwards,  to  wit,  on  the  day  and  year  afore- 
said, died,  to  wit,  at,  dl&c.  {venue)  aforesaid,  [(f  the  inode  in  which  the  defenr 
dant  injured  the  dog^  ^c.  be  doubtful^  cidd  a  more  general  cotin/,  as  follows :] 
Second  — ^And  also  for  that  the  said  defendant,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  greatly  beat,  hint,  and 
wounded  a  certain  other  dog  of  (he  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  £ —  and  by  reason  thereof  the  same  dog  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  died,  to  wit,  at,  &c.  (venue)  afure^iaid,  and  other  wrongp, 
&c. — [Conclude  as  in  K,  JB.,  or  C.  P.,  as  anity  846  lo  849.] 

Trw^mfat  For  that  the  said  defendant,  on,  &c.  [daij  of  injury^  or  abont  i7,]  with  force 
{JUJSIII^g  ^  and  arms,  &c.  at,  &c.  {vejiue)  drove  a  certain  cart,  with  great  force  and  vto- 
^%^°'^  lence,  upon  and  against  a  certain  horse  of  the  said  plaintiff,  of  great  %'alue,  to 
Eone,  and  wit,  of  the  value  of  J^ —  there  then  being,  and  thereby  then  and  there  with  one  of 
the  shaf\s,  and  with  other  parts  of  the  said  cart  of  the  said  defendant,  so  great- 
ly pierced,  cut,  hurt,  lacerated  and  wounded  the  said  horse  of  the  said  plaintiff, 
that  by  reason  thereof  the  said  horse,  being  of  t^e  value  aforesaid,  aAerwards, 
to  wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at,  di^c.  {vefiue)  aforesaid. 
And  other  wrongs,  &.c. — [Conclude  as  usual,  as  ante,  846  lo  849.] 

(/)  ObftTvo  the  notes,  ante,  846  lo  849.    What  82,  and  observe  the  notes,  ante,  846  to  849,  &c. 

atportatu  or  damage  sufficient    to    entitle   the  It  may  be  stated  that  the  defendant  attaulUd  cha 

plairiliflT  to  full  coatji,  ihough  the  verdict  be  for  a  cattle  or  other  animal,  but  this  is  not  usual,  Barnes, 

sum  under  40*.  see  1  Stark.  55.— Tidd's  Prac.  9th  452.— S  Leon.  28.-2  Rich.  C.    P.  4S6.     Plea 

edit.  964.  thereto,  sec  11  East,  568. 

(m)  Sea  form^  9  Wentw.  Index,  iz. — 1  Saund. 


killiBg  it. 


TO  PERSONAL  PROPERTY.  860 


[Commencement  and  conclusion  in  K.  B.  or  C.  P.  as  an/c,  846  to  849.]—    ^^c^"* 
For  (hat  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  at,  &c^  For  niimiiig 
{venae)  drove  a  certain  carriage,  to  wit,  a  curricle,  which  the  said  defendant  was  aniiMt  the 
then  and  there  driving  in  and  along  the  king's  highway,  with  great  force  and  ^jl^^'^e 
violence  upon  and  aff'iinst  a  certain  other  carriage,  to  wit,  a  certain  chaise  of  the  waathrovni 

r  ....       wt,  w>d  his 

said  plaintifT,  of  great  value,  to  wit,  of  the  value  of  £ — ,  and  in  which  said  chabe  carriage  dtp 
the  said  plaintiff  was  the u  riding(o),  in  and  along  the  said  king's  highway,  J^^'pu^ 
and  thereby,  then  and  there,  greatly  broke  to  pieces,  damaged,  and  spoiled  ^  ^^cpense 
the  said  chaise  of  the  said  plaintiff.     And  by  means  of  tho  premises,  he  the  said  it,  tad  in 
plaintiff  was  then  and  there  cast  and  thrown  with  great  force  and  violence  out  of  &c.(ii). 
his  said  chaise,  to  and  upon  the  ground,  and  by  means  of  the  premises,  he  the  said 
plaintiff  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venut) 
aforesaid,  forced  and  obliged  to,  and  did  necessarily  lay  out  and  expend  a  large 
sum  of  money,  to  wit,  the  sum  o^£ —  in  and  about  the  repairing  and  amending 
the  damage  so  done  to  the  said  chaise  as  aforesaid,  and  also  by  means  of  the 
premises,  the  said  plaintiff  then  and  there  became  and  was  greatly  bruised,  hurt, 
and  wounded,  and  sick,  sore,  lame,  and  disordered,  and  so  remained  and  con- 
tinued for  a  *long  space  of  time,  to  wit,  for  the  space  of  4ays  then  next  L  *S61  ] 

following,  and  during  all  that  time  suffered  and  underwent  great  pain,  and  was 
hindered  and  prevented  from  performing  and  transacting  his  lawful  affairs  and 
business,  by  him  during  that  time  to  be  done,  performed,  and  transacted ;  and 
was  also  thereby  forced  and  obliged  to  pay,  lay  out,  and  expend,  divers  sums  of 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£ —  in  and  about  endeavoring  to  be  cured  of  the  sickness,  soreness,  lameness, 
and  disorder  aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  &c.  {tenue)  afore- 
said. 

l^Commencemenl  and  conclusion  in  K,  B,  orC.  P.  as  ante,  846  to  849.] — For  Forieixing 
that  the  said  defendant,  on,  &c.with  force  and  arms,  d&c.  to  wit,  at,  &,c,{venue)  inc  plain- 
stopped  and  seized  a  certain  horse  and  cart  of   the  said  plaintiff,  of  great  ud'honw 

value,  to  wit,  of  the  value  of  £ — ,  and  kept  and  detained  the  same  from  the  »«Mi«»v«rt- 

"ig  an  hal- 

said  plaintiff,  for  a  long  space  of  time,  to  wit,  for  the  space  of then  next  ter. 

folfbwing,  and  then  and  there  seized  and  took,  from  and  off  the  head  of  the  said 
horse,  a  certain  halter  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
£ —  and  then  *and  there  carried  away  the  same,  and  converted  and  disposed  [  *862  ] 
thereof  to  his  own  use,  to  wit,  at,  &c.  {venue)  aforesaid. — [_^dd  a  count  de  bo- 
nis asportatis,  as  ante,  869,  and  observe  the  notes  to  the  forms,  ante,  846  to  849.] 

TO  IHIPt, 

Jte. 
{Commencement  and  conclusion  in  K.  B.  or  C.  P,  as  ante,  846  to  849.1 —  Forseisinf 

^       and  detain* 

For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  at,  &c.  injplain- 
(venm)  seized  and  took  a  certain  barge  or  vessel  of  the  said  plaintiff,  of  great  q^/      ** 
value,  to  wit,  of  the  value  of  ^ —  and  in  which  said  barge  or  vessel,  the  said 
plaintiff  then  and  there  intended,  and  was  about  to  carry  and  convey  certain 

(a)  See  form,  S  East,  593.-^Obserre  the  notes  (o)  An  immaterial  srerment,  1  Moore,  407. 

to  the  forms,  ante,  846  to  S49 ;  and  the  form  and  (p)  See  forms,  9  Wontw.  iv.  v.  Plead.  A.  467, 

notes,  ante,  846  te  849.    The  injury  and  tho  dam-  489,  50^ 610.— 2  Rich.  C.  P.  430 ;  and  see  a  form, 

age  should  be  stated  precisely  accordinf  to  the  where  matter  of  aggravation  is  sutcd,  2  M.  &  S. 

facts.  77 'f  snd  observe  the. notes,  ante,  848  to  848. 


862  DfiCLARATIOrtS    IM    TRESPASS. 

TO  sBirs,  goods,  chattels,  and  merchandize,  for  certain  freight  and  reward,  to  be  there  fur  • 
paid  to  the  said  plaintiff,  and  then  and  there  carried  away  the  said  barge  or  ves- 
sel, and  kept  and  detained  the  same  from  the  said  plaint iflT,  for  a  long  space  of 
time,  to  wit,  hitherto,  and  converted  and  disposed  thereof  to  his  own  use,  and 
thereby  the  said  plaintiff  Was  hindered  and  prevented  from  carrying  and  convey- 
ing the  said  goods,  chattels,  and  merchandize  as  aforesaid,  and  thereby  lost  and 
was  deprived  of  all  the  profits,  benefit,  and  advantage  which  might  and  would 
otherwise  have  arisen  and  accrued  to  him  therefrom,  to  wit,  at,  dice,  {tetaut) 
aforesaid. — [Add  a  count  de  bonis  asportatis,  as  anU^  859.] 

BythomM-      YoT  that  the  said  defendant,  on,  &c.  at,  &c.  (v(nue)  with  force   and  arms 

torandpartp  ' 

owner  of  a  &c.  impressed,  seized,  took,  and  carried  away  one  E.  F.  then  and  there  being 
pr^ii^  the  Ihe  apprentice  and  servant  of  the  said  plaintiff,  and  also  a  mate  of  a  certain 
wfiTwM  *'*  Bloop  or  vessel,  called whereof  the  said  plaintiff  then  and  there  was  mas- 
alto  his  &p-  ter  and  part-owner,  and  unlawfully  kept  and  detained  the  said  £.  F.  so  being 
whereby  the  the  apprentice  and  servant  of  the  said  plaintiff,  and  mate  of  the  said  sloop  or 
h^wed*"  vessel  as  aforesaid,  from  and  out  of  the  service  of  the  said  plaintiff,  without  the 
^>^.pi^     license  or  consent,  and  against  the  will  of  him  the  said  plaintiff  for  a  long 

TOjFftge,  and  space  of  time,  to  wit,  for  the  space  of then  next   following,  whereby  the 

Sbu|^  to     B&i<l  plaintiff,  for  and  during  all  that  time,  lost  and  was  deprived  *of  the  service 
ne?*SfoS!^  of  the  said  E.  F.  and  of  all  the  profit,  benefit,  and  advantage,  which  might,  and 
uioing  the    otherwise  would  have  arisen  and  accrued  to  him  from  such  service ;  and  also 
ratioD(9).     thereby  the  said  sloop  or  vessel  was,  for  and  during  all  that  time,  hindered  and 
[  *86d  ]  prevented  from  proceeding  on  a  certain  voyage  she  was  then  prepared  for  and 
about  to  make,  and  the  plaintiff  was  also  thereby  forced  and  obliged  to,  and  did 
necessarily  lay  out  and  expend,  divers  sums  of  money,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and  about  the  obtaining  the 
liberation  and  regaining  the  service  of  the  said  E.  F.  so  being  the  apprentice 
and  servant  of  the  said  plaintiff,  and  mate  of  the  said  sloop  or  vessel  as  afore- 
said, to  wit,  at,  d&c.  (vtnve)  aforesaid. 

£u^Je!^Sl^  For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c  at,  d&c.  (vetme) 
uponUieri-  aeized  and  took  the  boat  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 

whereby  the  of  £ —  then  floating  and  being  in  the  river  of in,  &c.  and  moored  and 

OMM  much  ^<^8t®Q0<)  there  with  a  certain  rope  of  the  said  plaintiff,  and  then  and  there  un- 

^^''OH^'     moored  and  unloosened  the  said  boat  from  the  said  place  she  was  so  moored 

and  fastened  to  as  aforesaid,  and  thereby  put  and  set  the  said  boat  adriA  in  the 

said  river  of theie,  whereby  the  said  boat  was  damaged,  broken  to  pieoes, 

and  spoiled,  and  the  said  plaintiff  lost  the  whole  use,  profit,  and  advantage  of 
hb  said  boat  for  a  long  space  of  time,  to  wit,  &c.  at,  d&c.  {ventu)» — [Second 
count  de  bonis  asportntis,  aa  ante^  869.] 

(9)  As  to  the  right  of  action,  see  5  Eaat,  S8. 


t      863     ] 


III.    TO  REAL  PROPERTY. 

ICommeneement  and  conclusion  in  K.  B.  or  C,  P.  aaanlty  846  io  849.]  For  ^**  fcc!*"* 
that  the  said  defendant  on,  &c.  and  on  divers  other  dajs  and  tinies(9),  be*  For  trespass 
tween  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  ••  the  com-  Sjus^i?""*^' 
mencenaent  of  this  suit,*']  with  force  and  arms,  &c.  broke  and  entered  a  cer-  '>''«aking 

J       ,,.        ,  ^      ''  .  open  doorS| 

tarn  dweUing-house  of  the  said  plaintiff,  situate  and  being  in  the  parish  of and  seizing 

io  the  county  of (<),  and  then  and  there  made  a  great  noise  and  disturb-  fn{r), 

aace  therein,  and  stayed  and  continued  therein,  making  such  noise  and  dis- 

•turbance  for  a  long  space  of  time,  to  wit,  for  the  space  of days  then  next 

following,  and  then  and  there  forced  and  broke  open,  broke  to  pieces,  and  da- 
maged divers,  to  wit, doors(ti)  of  the  said  plaintiff,  of  and  belonging  to  the 

said  dwelling-house,  with  the  appurtenances,  and  broke  to  pieces,  damaged,  and 
spoiled  divers,  to  wit, locks, staples,  and  hinges,  of  and  be- 
longing to  the  said  doors  respectively,  and  wherewith  the  same  were  then  fast- 
ened, and  of  great  value,  to  wit,  of  the  value  of^ — .     And  also  during  the  time 

aforesaid,  to  wit,  on  the  said day  of with  force  and  and  arms,  d&c. 

seized  and  took  divers .^goods  and  chattels,  to  wit,  [describe  the  goods^  <$*c.  as  [  *864  ] 
in  troveTf  anie^  835,]  of  the  said  plaintiflT,  then  being  found  and  being  in  the 
said  dwelling-house,  and  being  of  great  value,  to  wit,  of  the  value  of  £ —  and 
carried  away  the  same,  and  converted  and  disposed  thereof  to  his  own  use.  By  "^^^  <^- 
means  of  which  said  several  premises  the  said  plaintiff  and  hi:i  family  were,  dur- 
ing all  the  time  aforesaid,  not  only  greatly  disturbed  and  annoyed  in  the  peace- 
able possession  of  the  said  dwelling-house  of  the  said  plaintiff,  but  also  the  said 
plaiatiff  was,  during  all  that  time,  hindered  and  prevented  from  carrying  on  and 
transacting  therein  his  lawful  and  necessary  affairs  and  business,  to  wit,  at,  &c. 
(tsnue)  aforesaid. -^[•^cld  o  count  for  an  expulsion  ut  infra  if  applicable  io  the 
facis^  and  a  count  de  bonis  asportatis,  as  ante,  859  a,  as  to  the  use  of  which  see 
I  T.  R.  479.-7  Mooie,  269.] 

And  alsoy  for  that  the  said  defendant  on,  &c.  with  force  and  arms,  dLc.  broke  Oount  for  a 

oommou  ez- 

and  entered  a  certain  other  dwelling-house  of  the  said  plaintiff,  situate  in  the  puision(io). 
county  aforesaid,  *and  then  and  there  ejected,  expelled,  put  out,  and  amoved  [  *865  ] 
the  said  plaintiff  and  his  family,  from  the  possession,  use,  occupation,  and  en- 
joyment of  the  said  last- mentioned  dweUing-house,  and  kept  and  continued  them 

(r)    See  the  formi)  9  Weotw.  Index,  xt.  and  ted'  thereto  ortheroin|l  Moore,  161  w— 8  Id.  687.— 4 

Uie  notes  to  the  forms,  ante,  846  to  849.     The  Taunt.  539,  S.  C .    It  there  be  any  doubt  as  to  the 

trMoanea  and  the  damages  are  to  be  stated  ac-  situation  of  the  prembes,  merely  state  them  to  be 

ooramg  to  the  facts,  and  the  formal  points  to  be  "situate  in  the  county  of  ." 

attended  ta,  are  as  ante,  850  note  e.     Several        (u)   This  in  subsiance  charges  the  defendant 

ceonta  should  not  be   unnecessarily  introduced,  with  breaking  open  an  outer  door,  and  if  he  plead 

I  Bla.  Rap,  STO.  a  justification,  it  must  be  framed  accordingly,  tfide 

(a)  See  forms,  9  Wentw.  106.    Where  the  trc»-  1 1  Moore,  40. 
pass  was  only  on  one  day  it  should  be  laid  accord-        (lo)  The  action  of  trespass  to  rccorcr  damages 

lady,  t  RIdi.  C.  P.  4S0 ;  and  see  ante,  846^  n.  n,  for  an  oustor  is  usually  adopted,  instead  of  an  ac* 

Smi,  n,u    1  Saond.  t4  a.  tion  of  ejectment,  iraere  the  plaintilTs  title    is 

{t)  A  nusdaacription  in  the  situation  of  the  houso  doubtfiil,  or  where  the  term  has  expired  since  the 

woold  be  fttal,  and  preclude  the  plaintiff  from  re-  ouster,  or  is  likely  to  expire  before  the  action  is 

tOTering  OB  the  first  count  for  any  injuries  commit-  commenced. 


865  DECLARATIONS  IN  TRESPASS. 

TO  RovtB*,  go  ejected,  expelled,  put  out,  and  amoved  for  a  long  apac^  of  time,  to  wit,  from 
thence  hitherto ;  whereby  the  said  plaintitf,  for  and  during  all  that  time,  toil  and 
was  deprived  of  the  use  and  benefit  of  hia  said  last-mentioned  dwelling-hoose, 
to  wit,  at,  d&c.  {venue)  aforesaid. 

On  the  >iat-       [Coiitmettcemea^  and  conclusion  in  K.  B.  or  C  P.  as  ante,  846  to  849. J    For 
•.  e.  9,for'a  that  after  the  making  of  a  certain  act  of  parliament,  made  at  a  parliament  hold- 
trruid del    on  at  Westminster,  in  the  county  of  Middlesex,  in  the  reign  of  Henry  llie 
um«r(ar).      Sixth,  late  King  of  England,  intituled,  **  The  duty  of  justices  of  peace,  where 
land  is  entered  upon  or  detained  with  force,"  and  at  the  time  of  the  committing 
of  the  grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  the  said 
plaintiff  was  seised  (that  is  to  say)  in  his  demesne  as  of  fee(2f),  of  and  in  a  cer- 
tain dwelling-house  ["  or  close,"  according  to  ihefaeUl  with  the  appartenanees, 

situate  in  the  parish  of in  the  county  of ,  and  the  said  plaintifl*  being 

80  seised  thereof,  the  said  defendant  not  regarding  the  said  Statute,  herefo/brp« 
and  after  the  making  of  the  said  Statute,  and  whilst  the  said  plaintiff  was  so 
seised,  to  wit,  on,  &c.  with  force  and  arms,  dLc.  broke  and  entered  the  said 
messuage,  [or  "  close,"  ^cJ]  of  the  said  plaintiff,  and  then  and  there  in  a  forci- 
ble manner  put  out  and  disseised  the  said  plaintiff  thereof,  and  in  a  forcible 
manner,  and  with  strong  hand,  kept  and  continued  the  said  phuntiff  so  put  oot 
and  disseised  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and,  6lc, — 
[Here  several  trespasses  on  the  land  at  conunon  law  were  slaiedt  hut  it  ttas 
thought  that  ihey  ought  to  be  omitted,  on  the  ground  thai  treble  damages  canmoi 
be  given  under  the  Statute  for  any  damage  subsequent  to  the  JorcibU  enirii ;  a 
third  count,  however,  was  added,  to  enable  the  plaintiff  to  try  that  paint.  It 
also  thought  that  the  action  for  a  forcible  entry  can  only  be  supported  by  afr 
holder,  which  opinion  is  confirmed  by  the  recent  case  tri  S  B.  ^  Ores.  409.] — By 
means  whereof  the  said  plaintiff,  for  and  during  the  time  aforesaid,  lost  and  was 
[  *866  ]  deprived  of  the  profits,  benefits,  and  advantages  *which  might  and  otherwise 
would  have  arisen  and  accrued  to  him  from  the  possession,  use,  occupation,  and 
enjoyment  of  bis  said  messuage,  to  wit,  at,  &c.  {venue)  aforesaid.  And  other 
wrongs  to  the  said  plaintiff  then  and  there  did,  in  contempt  of,  and  against  the 
peace  of  our  said  lord  the  king,  and  to  the  great  damage  of  the  said  plaiolifl^ 
and  against  the  form  of  the  Statute  in  such  case  made  and  provided. 

SMond  And  also,  for  that  the  said  defendant  after  the  making  of  the  said  act  of  par- 

poMMsion     liament,  to  wit,  on,  &lc.  aforesaid,  with  force  and  arms,  &c.  and  with  strong 
I^MMrally      hand,  and  against  the  form  of  the^  Statute  in  such  case  made  and  provided, 
broke  and  entered  a  certain  other  messuage  [or  c/o«e,]  of  the  said  plaintiff,  sit- 
uate, d^c.  and  then  and  there  in  a  forcib!e|manner  put  out,  disseised,  dispossess- 
ed)  and  expelled  the  said  plaintiff  therefrom,  and  in  a  forcible  manner,  and 

(jr)  See  forms,  9  Wentw.  Index,  xxiv.    Co.^nt.  {y)  That  this  is  necessary  to  support  this  c«mm, 

46  a.    The  counts  for  a  forcible  entry  should  only  see  8  B.  Jc  C.  409. 

be  inserted   in  cases  of  a    very  violent   nature.  (x)  See  the  form,  Co.  Ent.  46  a.   The  fbmi  ofa 

This  count  can  onlv  be  supported  by  a  freehokler,  second  count  on  the  plaintiff's  possession  as  icn- 

8  B.ht.C.  409.    The  nlamtiflf  gets  treble  dama-  ant  firom  year  to  year,  was  inserted  in  prior  edl- 

gw  and  treble  cosu,  8  Inst.  289.^10  Rep.  116  b.  lions  of  this  worit,  W  the  case  in  8  B. «  C.  409. 

7-1  Ventr.  22.    In  Hardr.  152,  it  xA  said  the  plain-  shows  that  this  action  is  not  maintainable  eierpt 

tiff  ecu  no  cosU,  9ed  querif.    See  Burn,  J.  26th  by  a  freeholder, 
ed.  title  «  Foreihh  Eidryr 


(«) 
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with  strong  haDd,  kept  and  continued  him  the  said  plaintiff  «o  put  out,  diaseis-  ^a  BovtM, 

ed«  disposaeaaed,  and  expelled  therefrom  for  a  long  apace  of  time,  to  wit,  from 

thence  hitherto.     By  means,  d&c.  [as  in  the  first  count  to  the  end.    Add  a  count 

for  trespass  at  commion  law^  and  for  a  common  expulsion^  as  cra/e,  864,  5.]  ^^  ^^^^ 

fcc.    ' 

[Commencement  and  conclusion  in  K.  B.  or  C.  P.  as  ante,  846  /o849.1--For  foMratpu. 

■•  ,  -*  in  Closes, 

that  the  said  defendant,  on,  &c.  and  on  divers  other  daja  and  tiraea  between  breaking 
that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C,  P.  **  before  the  com«  tnd°iockl^ 
mencement  of  this  suit,"]  with  force  and  arms,  d^c.  broke  and  entered  divera,  ^^^^  ^'^^* 

^  •*  '  fitting  irrasfi 

to  wit, cloaea  of  the  said  plaintiff,  situate  in  the  parish  of  —  in  the  ^c.  and 

county  of (6),  and  then  and  there  forced  and  broke  open,  broke  to  pieces,  damaging 

damaged  and  spoiled  divers,  to  wit,  — - —  gates  of  the  said  plaintiff  of  great  Sib^^rUng 
value,  to  wit,  of  the  value  of  £ —  then  standing  and  being  in  the  said  closes,  •oil,  cutting 

down,  and 

and  the  locks,  staples,  and  hinges,  to  wit, locks, staples,  and  bin-  canymg 

gea  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  respective-  and^rnf 
ly  affixed  to  the  said  gates,  and  with  which  the  aame  were  then  respectively  ^"^™^ 
locked  and  fastened,  and  with  feet  in  walking  trod  down,  trampled  upon,  con-  and  cany- 
aumed,  and  apoiled  the  grass  and  corn  of  the  said  plaintiff,  of  great  value,  to  wit,  ull  woS, 
of  the  value  of  £ —  there  then  growing  and  being,  and  with  cattle,  to  wit,  hor-  2^^!^^ 
sea,  mares,  geldings,  cows,  oxen,  and  sheep,  eat  up  and  depaatured  the  grass  Bjiing  np 
and  corn  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  then  encumber- 
growing  and  being  in  the  said  closes,  and  with  divers  other  horses,  mares,  geld-  e^^^iih  ^^ 
ings,  sheep,  and  cattle,  and  *also  with  the  wheels  of  divers  carts,  waggons,  and  ^i^^ing^ 
other  carriages,  crushed,  damaged,  and  spoiled  other  the  grass  and  corn  of  the  [  «867  1 
aatd  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  there  then  also  grow- 
ing and  being,  and  with  the  feet  of  the  said  horses,  mares,  and  geldings,  and 
with  the  wheels  of  the  said  carts,  waggons,  and  other  carriagea,  tore  up,  aub- 
verted,  damaged,  and  spoiled  the  earth  and  soil  of  the  said  closes  ;  and  also 
then  and  there  mowed  and  cut  down  the  grass  and  corn  of  the  said  plaintiff 
then  growing  in  the  said  closes,  and  then  and  there  seized,  took,  and  carried 

away  the  hay  and  corn,  to  wit, cart  loads  of  hay,  and cart  loads  of 

corn  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  off  and  from 
the  said  closer,  and  converted  and  disposed  thereof  to  their  own  use ;  and 
aUo  then  and  (here  cut  down,  prostrated,  and  destroyed  the  trees  and  underwood, 

to  wit, oaks, ash  trees, elms,  6lc.  [according  to  the  fact]  and 

other  trees,  and acres  of  (he  underwood  of  the  said  plaintiff  of  great 

value,  to  wil,  of  the  value  of  £ —  and  the  timber,  wood,  branches,  and  buahea 

thereof,  coming  and  arising,   to  wit,  — -  loads  of  timber, cart  loads  of 

wood, cart  loads  of  branches,  and  — -  cart  loads  of  bushes,  of  the  said 

plaintiff,  of  great  value,  to  wit,  of  the  value  of  i£ —  took  and  carried  away,  and 
converted  and  disposed  thereof  to  his  own  use  ;  and  also  then  and  there  broke 

down,  prostrated,  and  destroyed  a  great  part,  to  wit, perches  of  the  hedges, 

and perches  of  the  fences  of  the  said  plaintiff,  of  and  belonging  to  the  said 

{a)  Observe  the  notes  to  the  forms,  ante,  846  to  passes  should  always  be  described  according  to 

849,  and  the  forms,  post. — 9  Wentw.  Index,  xv.,  the  fact,  and  in  the  order  in  which  they  occurred. 
Ice. — 1  Rich.  C.  P.  ISS.— 2Id.421. — Plead.  Ass.        (6)  It  is  in  general  adyisable  to  set  out  the 

76|S87, 488,  490, 1»  497, 602.    As  to  the  costs,  see  abuttals,  or  names  of  the  closes,  when  they  can  be 

7  £ast,  326. — Tido,  9th  edit.  963|  fcc.    The  tres-  ascertained  with  certainty.    See  the  next  ibrm. 
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TO  LAKD,    closes  respectively,  and  also  then  and  there  cast  and  threw  divers  large  qoaa- 

titles  of  earth,  stones,  and  rubbish,  into  divers,  to  wit, ditches  of  the  said 

plaiotiflT,  of  and  belonging  to  the  said  closes  respectively,  and  thereby  and  tfiere- 
with  then  and  there  choked  and  filled  up  the  same  :  and  also  then  and  there  put, 
placed,  and  erected,  and  caused  to  be  put,  placed,  and  erected,  divers^  to  wit* 

shambles,  -^—  stalls, booths,  and      ■  ■  tables,  in  and  upon  the  saiil 

closes,  and  kept  and  continued  the  said  shambles,  stalls,  booths,  and  tables  so 
there  put,  placed,  and  erected,  without  the  leave  or  license,  and  against  tfie  will 
of  the  said  plaintiff,  for  a  long  space  of  time,  to  wit,  from  the  said  ^— -  day  of 
— ^~  in  the  year  aforesaid  hitherto ;  and  thereby  and  therewith,  during  all  the 
time  aforesaid,  greatly  incumbered  the  said  closes  respectively,  and  hindered 
and  prevented  the  said  plaintiff  from  having  the  use,  benefit,  and  enjoyment 

[  *868  ]  thereof,  in  so  large  and  ample  a  manner  as  he  might  and  otherwise  ^would  have 
done,  to  wit,  at,  &c.  {venue)  aforesaid.  [Where  there  hoe  been  an  expuUiom^  a 
count  should  be  added^  a$  on^e,  864  ;  and  where  (here  hae  been  a  removal  of  pre^ 
petty  severed  from  the  reaUy^  a  count  de  bonis  asportatis  should  be  aided^  cm 
ante^  859  a.] 


TlMlike, 
setting  oat    • 
thoDuno  of 
the  cloM  or 
it!  AbattaU 
c). 

«869  ] 


f 


For  cutting 
down  And 
cvrying 
»w«y  tree* 


For  diat  the  said  defendant,  on,  d&c.  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  *'  before  the 
commencement  of  ^is  suit,*']  with  force  and  arms,  d&c.  broke  and  entered  a 

certain  close  of  the  said  plaintiff,  called  situate  and  being  in  the  pariah  of 

in  the  county  of [or  if  it  be  descrti>ed  by  abuttals(d%  emit  f&e 


of  the  close^  and  state  the  abuttals^  according  to  the  facts^  and  which  flui|  be  es 
follows :]  abutting  towards  the  east,  on  a  certain  close  in  the  possession  of  E. 

F.  ;  towards  the  west,  on  a  certain  field  called  ;  towards  the  north,  on, 

&c« ;  and  towards  the  southj  on,  &c.  and  then  and  there,  &c. — [Describe  Ike 
trespasses  according  to  the/act^  which  may  be  as  in  the  former  precedeni.'] 

[Commencement  and  conclusion  in  K,  B,  or  C,  P,  as  ante^  846  to  849.]  For 
that  the  said  defendant  on,  &c.  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  this  bill,  with  force  and  arms,  &c«  to  wit,  at, 
&c.  felled,  cut  down,  prostrated,  and  destroyed  the  trees  and  pollards,  to  wit, 

— ! —  oaks, ash  trees,    ■       elms,  —  other  tret\*«,  and  ^—  polkrds  of 

the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  then  growing  and 
being  in  and  upon  certain  lands  there  situate,  and  took  and  carried  away  the 
same,  and  converted  and  disposed  thereof  to  his  own  use. — [Jldd  a  count  for 
carrying  away  trees  generally^  as  ««/«,  868,  note{e),] 


{e)  In  order  to  avoid  the  neceraitv  for  a  new 
(ignment,  in  case  the  defendant  Bhould  plead 
lAbentm  tinemenium,  it  is  frec^uently  advisable  to 
sta;e  the  name  of  the  close,  or  its  abuttals ;  see  1 
Saund.  i99  a,  b,  c— £  Bla.  Rep.  1089.~SD.  &  R. 
719.— Ante,  vol.  i.  pages  4S9, 463 ;  but  in  this  case 
care  most  be  taken  that  the  description  correspond 
precisely  with  the  fact^  for  otherwise  the  plaintiff 
mav  be  nonsuited  on  this  count,  1  T.  R.  479.  BuK 
N.  P.  80.— 1  Taunt.  496.— S  Roll.  678.-2  Stark. 
Bvid.  14S6.  As  to  what  a  variance,  see  Roscoe, 
90^  ».— I  Meore,  161.— <  Campb.  4.— Plea  there- 


to, 11  East,  51  .—See  fi  Bing.  48, 60. 

(d)  See  as  to  proof  of  oMtaU,  Bui.  N.  P.Si 
—2  Rol.  Ab.S78.— I  Taunt.  496. 

(e)  It  is  usual,  where  facts  will  support  the  a!l»> 
gation,  to  declare  as  well  for  the  trespass  on  the 
close,  as  for  cutting  down  the  trees,  (see  a  fenn,  S 
Rich.  C.  P.  425,  but  the  title  u  there  ianprawriy 
stated,)  but  where  the  land  has  been  dcmieod,  aa^ 
the  trees  were  excepted  in  the  leasp,  the  above 
count  is  most  proper,  1  Saand.  ^2,  n«  5.-7  T.  R. 
13.  What  trees  are  mcluded  In  the  ezeeptioB,  see 
16  East,  516. 
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For  that  the  said  defendant,  on,  ^c.  with  force  and  arms,  6lc,  broke  and  en-  ^  ^^^'^ 
tered  a  certain  clotfe,  called,  d&c.  situate,  &c.  and  then  and  there  put,  placed,  For  break- 
and  laid,  and  caused  and  procured  to  be  put,  placed,  and  laid,  divers  large  and  la^rin^ 

quantities  of  wood,  to  wit, cart-loads  of  wood  in  and  upon  the  said  close,  ^^'Jhore 

and  kept  and  continued  the  said  wood,  so  there  put,  4>laced,  and  laid,  without  ^7  ^^'^h 
the  leave  or  license,  and  against  the  will  of  the  said  plaintiff,  for  a  long  ^space  was  greathr 
of  time,  to  wit,  from  the  respective  times  of  putting,  placing,  and  laying  the  i   ^g^Q  i 
game  qs  aforesaid,  until  the  commencement  of  this  suit,  and  thereby  and  there- 
with, for  and  during  those  respective  times,  greatly  incumbered  the  said  close, 
and  hindered  and  prevented  the  said  plaintiff  from  having  the  use,  benefit,  and 
enjoyment  thereof,  to  wit,  at,  d&c.  (venue). — \^Second  count  for  an  expulsion^  as 
ante,  864.] 

For  that  the  said  defendant,  on,  6lc,  with  force  and  arms,  &c.  broke  and  en*  For  digdag 

tered  a  certain  coal-mirt^,  or  vein  of  coals,  of  the  said  plaintiff,  situate,  &c.  and  mine,  and 

dug  out  of  the  said  coal-mine,  or  vein  of  coa!.«»,  of  the  said  plaintiflT,  divers  large  JJJJTJIijp 

quantities  of  coals,  to  wit,  d&c.  of  the  said   plaintiff,  of  great  value  there  then  tberefrom. 
found  and  being,  and  took  and  carried  away  the  same,  and  converted  and  dis- 
posed thereof  to  his  own  use. — \^Seeond  count  de  bonis  aspoKatis,  as  antSf  859  a.] 

» 

For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  broke  and  en*  For  diggjnf 

niinos,  rata* 

tered  the  close  of  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  and  then  and  there*  ing  ore,  and 
with  shovels^  pick-axes,  and  other  iron  instruments,  dug  up,  turned,  and  sub-  inverting  it 
verted,  the  earth  and  soil,  to  wit,  — —  acres  of  earth  and  soil  of  the  said  close   •^  *"■  ^^^ 

iwa. 

of  the  said  plaintiff,  and  then  and  there  dug,  made,  and  sunk,  divers  mines, 

pits,  shafts,  and  holes,  to  wit,  ^—  mines,  —  pits, shaAs,  and 

holest  of  great  breadth  and  depth,  to  wit,  each  of  the  breadth  of feet,  and 

of  the  depth  of feet,  in  the  said  close  of  the  said  plaintiff  there,  and  from 

and  out  of  the  said  mines,  pits,  shafls,  and  holes,  so  dug,  made,  and  sunk  as 
aforesaid,  then  and  there  raised,  dug,  and  got  divers  large  quantities  of  earth, 
soil,  stones,  lead  ore,  copper  ore,  lapia  caltminaris^  and  other  ore  of  the  said 
plaintiff,  to  wit,  &c.  there  then  being,  of  great  value,  to  wit,  of  the  value  of  ^— , 
and  the  same  so  raised,  dug,  and  got,  from  and  out  of  the  said  mines,  pits,  shafla, 
and  holes,  he  the  said  defendant  then  and  there  seized,  took,  and  carried  away, 
and  converted  to  his  own  use,  to  wit,  at,d&r.  (venue)  aforesaid* — [^Second  eount 
de  bonis  asportatis,  aa  an/e,  859  a,] 

FOR  MCSmB 

pxoi*zTa 
ICommencement  and  conclunon  i$i  K.  B.  or  C,  P.  a$  ante,  846  to  849.]     For  Declaratioii 

that  the  said  defendant,  heretofore,  to  wit,  on,  &.c.(g)  with  force  and  arms,  &c.  JP  ^"pu* 

broke  and  entered  -^—  messuages,  d&c.  [the  premises  are  usually  described  as  profits,  aAer 

in  the  declaralion  in  ejectment,  in  which  judgment  was  obtained]  of  the  said  b'e^nmu 


(/)• 


if)  See  the  precedants  in  Run.  Eiecim.  £d  edir.  ful  entry,  wero  anterior  to  that  time,  it  is  adrisaUe 

tiei9).-*S  Rich.  C.  P.  440.— Plead.  A.  50S.    As  to  utato  the  time  aocording  to  the  fact.    The  omi»- 

to  this  action  in  general,  and  the  particn  by  and  sion  of  the  statenem  in  the  dedaration  of  the  time 

against  whom  it  may  be  brought,  see  fully,  ante,  o/F  entry,  aftd  continuance  of  ifte  expulsion,  will  be 

vol.  i.  p*  SSS  to  tt6.  aided  after  4  judgment  bVdf fault, or  on  general 

(gr)  This  19  usnaPy  the  day  of  ths  ouster  laid  in  demurrer,  15  East,  407.    Plainti^  by  statute  of 

the  declaration  in  eiectment,  but  where  the  plain-  Limitations,  if  pleaded,  cannot  reeorer  beyond  sis 

tiff's  right  of  posnession,  and  the  defendant's  unlaw-  years  of  profits,  Bui.  N.  P.  8S. 

V6L.  11.  87 
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ros  uEMvm  plainttflTf  situate  in  the  pariiib  of  ,  in  the  county  of  ,  and  ejected,  €X- 

pelledt  put  out  and  amoved  the  said  plaintiff  from  his  possession  and  oocupattoa 
thereof,  and  kept  and  continued  him  so  expelled  and  amoved  for  a  long  space 
of  time,  to  wit,  from  the  day  and  year  aforesaid,  until  and  upon,  &c.  [M<  day 
on  vfhich  po8$es»ion  was  obtained]  and  during  that  time  took,  and  had  and  re- 
ceived, to  the  use  of  hini  the  said  defendant,  all  the  issues  and  profits  of  the 
said  tenements,  being  of  great  yearly  value,  to  wit,  of  the  yearly  value  o(J^ — . 

Daiiime(A).  Whereby  the  said  plaintiff,  during  all  the  time  aforesaid,  not  only  lost  the  issues 
and  profits  of  the  said  tenements,  with  the  appurtenances,  but  was  deprived  of 

[  ^*W2  ]  the  use  and  means  of  cultivating  *the  same,  and  was  forced  and  obliged  to,  and 
did  necessarily  lay  out  and  eipend  divers  large  sums  of  money,  amoaoting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about  the 
recovering  of  the  possession  of  the  said  tenements,  with  the  appurtenances,  to 
wit,  at,  &c.  (venue)  aforesaid.  And  other  wrongs,  &c. — [CpnWtmos  in  ike 
K.  B.  or  C.  P.  as  ante,  846  to  849.] 

rOR    HCWT- 

ijro,  &c. 
For  break*       For  that  the  said  defendant,  on,  6lc,  with  force  and  arms,  &c.  broke  and  en- 

ti^'^dm  tered,  with  hounds  and  other  dogs,  *lhe  closes,  to  wit,  one  close  called,  &c. 
of^Mwndjk^  one  other  close  called,  d^c.  one  other  close  called,  &c.  of  the  said  plaintiff,  at, 
and  huntiBg  &c.  {venue)  and  with  his  feet  in  walking,  and  with  the  feet  of  the  said  hounds 
deer,  killing  and  Other  dogs,  trod  down,  consumed,  and  spoiled  the  grass  and  com,  to  wit, 
drinnirano-  ^^^^^  <^^  ^^^  ^^  ^^^  ^^^^  plaintiff,  of  the  value  of  £ —  there  then  growii^,  and 

ther  out  of  i^e  tame  deer,  to  wit, tame  deer  of  the  said  plaintiff,  of  the  value  of  j€ — 

wberebY      there  then  being  in  the  said  closes,  with  the  said  hounds  and  other  dogis  hunted, 
puT^ex^^  chased,  and  pursued,  insomuch  that  one  of  the -said  deer  of  the  said  plaintiS^  of 
P^BM  in  ra-  ^Q  value  of  £ —  was  then  and  there  seized,  caught,  destroyed,  and  killed,  and 
[  *874  1  thereby  wholly  lost  to  the  said  plaintiff,  and  the  other  of  the  said  deer  was  then 
and  there  thereby  greatly  terrified  and  affrighted,  and  ran  away  fsom  the  said 
closes,  and  wandered  and  strayed  thereout  to  places  unknown,  and  at  a  great 
distance,  and  became  very  much  injured,  weakened,  hurt,  depreciated,  and  les- 
sened in  value ;  and  the  said  plaintiff  was  put  to  much  labor,  trouble,  costs,  and 
expenses,  in  and  about  the  seeking  for,  finding,  and  recovering  the  said  last- 
mentioned  deer,  to  wit,  at,  &c.  {venue)  aforesaid. — [Second  cotmL,  for  chasing 
deer  in  the  plaintiff's  possession,  generally ;  third  coitntt  for  converting  deer  m 
plaintiff*^ s  possession.] 
ros  risH- 

Fwircoiuit,  {^Commencement  in  K.  JB.,  C  P.,  or  Exchequer,  as  ante,  846  to  S49  ;  the  rt- 
JjJ^lJj^  *"  n«e  is  local.'] — For  that  the  said  defendant,  on,  &c.  and  on  divers  other  days 
close  coTer-  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P. 

ed  with  wa-  '  l       y 

ter(0-         "  before  the  commencoaient  of  this  suit,"]  with  force  and  arms,  &c.  broke  and 

{h)  In  this  action  the  plaintifi*  may  recover  in  (/)  8ce  forms,  9  Went.  Index,  xxiy. — Chtttv'a 

damages  the  value  of  the  occupation  of  the  premi-  Game  Law,  Appendix,  16S ;  and  for  fishing  in' an 

ses,  together  with  the  costs  of  the  action  ot  eject-  oyster  fishery,  id.  161 ;  and  see  form  in  S  Hen.  Bb. 

nwnt,  and  if  any  particular  damage.  wa^tOf  or  injury  JSSi — I  Campb.  309.    As  to  the  law,  see  Coo. 

to  the  premises  wer^committed  by  ihf  defendant,  Dig".  Piscary. — Co.  Lit.  122 1,  note  7.    S  Bl.  Con. 

it  should  be  stated  'specially,  and  such  statement  89. — 2.  Salli.  637.-4  T.  R.  437.     As  the  owner  of 
may  be  as  in  the  precedent,  ante,  866,  867  ;  and;  -  the  soil  is  primA  facie  entitled  to  the  fishery  ihere- 

•ec  fiirther  a&  to  what  damage  is  reco\-f!rable,  ante,    in,  it  is  frequentlv  adyisable  to  insert  this " 

vol.  i.  p.  226.  Co.  Lit.  126  b,  n.'l. 
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entered  the  close  of  the  said  plaintiff,  covered  with  water(m)«  situate  and  being    ^^^  ^*^' 

in  the  parish  of in  the  cognty  of and  then  and  there  fished  in  the  *     * 

said  close  for  fish,  and  the  fish,  to  wit(«), salmon, trout,  * pike,  [  *SW  ] 

carp, tench, perch,  roach,  and  -— .  eels,  of  the  said 

plaintiflr(o),  of  great  value,  to  wit,  of  the  value  of  J^ —  there  then  found  and  be- 
ing, caught,  and  took,  and  carried  away,  and  converted  and  disposed  thereof 
to  his  own  use. — And  also  for  that  the  said  defendant  on  the  day  and  year  first  S««ond 

count*  lOf 

aforesaid,  and  on  divers  other  days  and  times,  between  that  day  and  the  day  of  fishing  in 
exhibiting  this  bill,  [or  1/  in  C.  P.  «*  before  the  commencement  of  this  suit,"]  ?i^i^ih. 
with  force  and  arms,dLc.  broke  and  entered  the  several  fishery  of  the  said  plain-  ^^^r 

tiff,  in  a  certain  river  called  situate  in  the  parish  of in  the  county  of 

and  then  and  there  fished  in  the  said  fishery  for  fish,  and  the  fish,  to  wit, 

&c.   [tnumtraie  as  in  preceding  form(q)]  of  the   said  plaintiff,  there  then 

found  and  being,  of  great  value,  to  wit,  of  the  value  of  £ —  caught,  took,  and 

carried  away,  and  converted  and  disposed  thereof  to  bis  own  use.     And  also  fo^i^S""** 

for  that  the  said  defendant,  on,  &c.  and  on  divers  other  days  and  times  be-  ^aintiff's 

tween  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  before  the   (r)f     ^^ 

commencement  of  this  suit,"]  with  force  and  arms,  &c.  in  the  free  fishery  of  the 

said  plaintifl^  in  the  parish  aforesaid,  in  the  county  aforesaid,  fished,  and  the  fish, 

to  wit,  &c.  [a«  in  the  form,  ante,  874,]  there  and  then  found  and  being,  of 

great  value,  to  wit,  of  the  value  of  £ —  caught,  took,  and  carried  away,  and 

converted  and  disposed  thereof  to  his  own  use. — And  also  for  that  the  said  de-  Pourtb 

*  counti  tor 

fendant,  on,  &c.  aforesaid,  and  on  divers  other  days  and  times  between  that  cfttchu^ 
day  and  the  day  of  exhibiting  this  bill,  \pr  if  in  C.  P.  "before  the  commence-  S^l^neral- 
ment  of  this  suit,"]  with  force  and  arms,  d&c.  to  wit,  at,  <S&c.  [venue)  aforesaid,  ^' 
took  and  carried  away  other  the  dead  fish,  to  wit,  &c.  [as  in  the  form,  ante, 
874,]  of  the  said  plaintiff,  there  then  found  and  being,  of  great  value,  to  wit,  of 
the  value  of  £ —  and  converted  and  disposed  thereof  to  his  own  use,  to  wit,  at, 
&c.  {tenue)  aforesaid. — [^Concltmon  in  the  K.   B.,  or  C,  P.,  as  ante,  846  to 
849.] 

(m)  This  is  the  mode  of  doacribtng  tlie  right  to  (p)  See  a  difforeui  form,  Lil.  Ent.  449. 

a  poM,  &c.  where  the  plaintiff  is  entitled  to  the  (9)  But  see  ante,  873,  n.  (a), 

land  under  the  water,  Co.  Lit.  4  b. — ^Telv.  14S.  (r)  It  is  doubtful  whether  trespass  lies  for  fish- 

(n)  Insert  a  sufficient  number  of  each  descrip-  ing  in  9,  free  fishery,  and  therefore  a  verdict  should 

tioo  of  6sh  that  may  probably  have  been  taken,  not  be  taken  unnecessarily  on  this  count,  Co.  Lit. 

As  to  the  statement  ot  the  number,  see  ante,  87S)  127  b.  notes  to  122  a,  n.  7.-2  Bla.  Com.  39.^2 

n.  (t).  Salk.  6S7.— Fitz.  N.  B.  88.— In  3  Mod.  97.  Lil. 

(o)  As  to  the  allegation  of  the  propertv  in  the  Ent.  419,  it  was  held  bad  after  verdict,  but  see 

fleh,  see  ante,  873,  n.  (6),  and  Cro.  Car.  653.--Lil.  Carth.  286.— In  2  H.  Bla.  182,  no  objection  was 

Ent.  449.  taken  to  this  count,  and  see  6  Bac.  Ab.  664. 
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•VIII.     DECLARATIONS  IN  EJECTMKXT. 


DaolaraUon 
by  oririntU 
in  K.  B.  or 
C.  P. on  & 

single  d«- 
Buse(f). 


In  the  King^M  Benchy  (or  **  Common  Pleas.*^) 


Term,  —  IfiiL  A(i). 


(ti)  (to  wit.)     Richard  Roe(ii^)  was  attached  to  answer  John  Doe(tir) 

of  a  plea,  wherefore  he  the  said  Richard  Roe,  with  force  and  arms,  6lq,  enier- 
ed  into  [here  follows  the  $taleinent  of  the  premises,  for  ike  recovery  of  which  ike 

[  *878  ]  action  is  brought.  The  Pleader  will  select  such  parts  of  *Lhe  follomng  descrip* 
lions  as  may  be  applicable  to  his  case^  inserting  a  sufficient  number  of  houses^ 
acreSf  j*c.  to  cover  the  real  quantity,  and  will  take  care  nf)t  to  adopt   ths  /cm 

▲mtnordr).  «•  tenement,"  (jc)  or  other  improper  description  of  the  premises,]  the  manor  of 

.     in  the  county  of  containing  divers,  to  wit, messuages, 

^cres  of  arable  land,  &c.  describe  the  land  as  below{z),]  with  the  rights,  mem* 
hers,  and  appurtenances  to  the  said  manor  belonging ;  and  also  into  the  rec- 


A  rsclory 
and  tithe(a). 


\9)  In  K.  B.  it  it  most  usual  to  proceed  in  eject- 
ment  by  declaration  on  a  supposed  origiiMd  writ, 
Adams,  2d  ed.  180.  See  the  form  in  K.  B.  by 
bill,  post,  886 ;  and  eeo  forms  in  C.  P.  on  single 
«nd  double  demises,  1  Rich.  C.  P.  306  to  SIO.  2 
Id.  309,813.  As  to  the  amendment  of  declarations 
IB  eiectment,  see  Tidd's  Prac.  9th  edit.  120&  7. 

(£)  Though  we  have  seen,  that  in  general  a  de- 
«laralion  must  not  be  intituled  of  a  term  anterior 
Co  the  cause  of  action,  (ante,  \%  noie(a),)  yet  in 
•jectment  it  is  otherwise,  and  the  demise  and 
.ouster  are  frequently  laid  aiier  the  term  of  which 
the  declaration  agamst  the  casual  ejector  is  in- 
tituled, and  no  objection  can  be  taken,  because 
the  nominal  defendant  cannot  demur,  and  the  real 
defendant,  if  he  appear,  must,  by  the  terms  of  the 
consent  rule,  accept  a  declaration  asainst  himself 
of  the  subsequent  term,  and  plead  only  the  eeneral 
issue.  See  1  Rich.  C.  P.  311. — Adams,  fd  edit. 
181, 2.— See  1  Ventr.  135.— The  omission  of  sUt- 
ing  a  term  is  immaterial,  Adams,  2d  cd.  181,2."— 
Tidd,  9th  edit.  1204.— See  1  Ventr.  135.  No  ad- 
vantage can  be  taken,  though  entitled  of  a'  wrong 
term,  provided  the  tenant   has   sufficient  notice 

«iven  to  him  to  appear .-^2  Chit.  Rep.  172.— Tidd, 
thedit.  1204.— iSed  vide  Barnes,  186.  In  pro- 
ceeding under  the  1  Will.  4.  c.  70.  s.  36,  in  eject- 
ment by  landlord  a^inst  tenant,  where  the  tenan- 
ev  expires,  or  the  right  of  entry  accrues  in' or  af\er 
Hilary  or  Trinity  Terms,  the  declaration  must  be 
entitled  specially,  and  see  the  form,  post,  882. 

(ti)  The  venue  is  local,  and  evon  after  verdict,  if 
the  venue  were  laid  in  a  wrong  county,  it  would  be 
doubtful  whether  the  plaintiff  could  obtain  posses- 
sion, 7  T.  R.  688. 

(to)  Any  names  may  be  adopted  for  these  nomi- 
nal parties,  but  the  common  names,  John  Doc,  for 
iKa  supposed  plaintiff,  and  Richard  Roe,  for  the 
casual  ejector  ar^  preferable.  Though  ufiual, 
it  is  not  nece-jsary  to  insert  the  supposed  addition 
of  the  defendant,  the  statute  I  Hen.  5.  c.  5,  not  ex- 
tending lu  declaratious,  3  B.^  P.  399.  As  to 
mistake  in  staling  two  different  names,  viz.  the  %€• 
nant  was  attacbcU  to  answer,  and  afterwards  using 
the  name  '^  Richard  Roe,"  see  1  Chit.  Rep.  573  a. 

{x)  For  what  an  ejectment  will  lie,  and  what 
is  a  sufficient  description,  see  Runn.  Ejectment, 
tdedit.  (1819.)— Selw.  N.  P.  4th  edit.  66^683. 
^Adams'  Ejectment,  Ist  ed.  2)  to  S5.-»Harr. 
Landl.  fc  Ten.  788  to  794.— 1  C.  k,  P.  123.— In 
2  C.  ti  P.  490,  it  was  held,  that  an  ejectment  does 


not  lie  for  itower  before  it  has  been  assipaed. 
The  term  **  tenement  is  improper,  becanse  qect- 
ment  in  general  lies  only  for  corporeal  bereditap 
ments,  and  the  term  "  tenemenP  includes  sneofpo- 
rtiU  estates,  2  Bla.  Com.  17 ;  and  an  ejectawAt 
for  a  messuage  and  tenement  was  hoMen  bed 
after  verdict,  1  East,  441  .—2  Stra,.  191.— 5cri  vulr 
1  T.  R.  1 1  .—2  Saund.  44,  n.  8.  Bat  ootwithstand- 
ins  this,  the  defendant  will  not  in  ^Mieral  be  afaie  to 
ta£e  advantage  of  such  an  error  m  description,  lor 
the  court  will  give  leave  to  the  plaintifi^  after  to^ 
diet  in  ejectment,  for  a  raessoage  and  tenement,  to 
enter  the  verdict  according  to  the  judges*  notes^  fcr 
the  messuage  only  (pending  a  rale  nisi  lo  armt 
the  judgment  for  uncertainty)  without  obliging  the 
lessor  of  the  plaintiff'  to  release  the  damages^  I 
£ast,441.— 8  Id.  357;  and  in  a  late  case,  wbecs 
judgment  in  ejectment  for  a  messuage  and  tene- 
ment was  entered  up  generally  for  the  plainti^  it 
was  held  no  ground  for  reversal  on  error^  8  B.  & 
C.  70 ;  and  see  1  M.  &  P.  330.  So,  an  eiertment 
will  not  lie  for  a  close,  U  Rep.  55.— Cro.  iae.  4S5, 
&c.  But  if  other  words  be  added,  rendering  the 
description  certain,  as  to  the  uroperty  being  ae  in- 
corporeal hereditament,  it  will  bo  sniBcieot,  see  S 
Mod.  98.— Cowp.  349.— Cro.  Jac.  435.  A  dxank 
or  chapel  must  bo  described  as  a  mes9oa«e,  11 
Rep.  26  a.— Esp.  N.  P.  528.— Sly.  101.— Saft. 
266.— In  8  East,  856,  the  court  gave  leave  le 
amend ;  and  see  Adams'  Ejectm.  1st  edit.  28^  a. 
(to).— 1  Chit.  Rep.  537,  n.— 1  H.  ft  P.890.— 
Tidd,  9ih  ed.  1207. 

(^)  Ejectment  lies  for  a  manor  generaify,  IaecII) 
61.— Ltl.  R.  801.— Rann.  Ejectm.  2d  edit.  ^819.) 
— Adams'  Ejectm.  1st  edit.  82,  but  see  Selw.  M. 
P.  4th  edit.  665. 

(sr)  It  is  said,  that  ejectment  is  not  sustainable 
for  a  manor,  wiUiout  describing  the  quaniitj  and 
nature  of  the  land  therein,  Latc^Sl.— L3.  Rep. 
801.—Hetl.  146.— Selw.  N.  P.  4th  edit.  €65;  bm 
see  Adams'  Ejectm.  1st  eJiu  8f . 

(a)  Ejectment  will  lie  for  a  rectory,  consistingcl 
a  church,  glebe  lands,  and  tithes,  on  the  principle 
tliat  it  resembles  a  manor,  the  chtirch  bemg  cat- 
pared  to  the  mansion-house,  the  glebe  lands  to  the 
demesnes,  and  the  tithes  to  the  service,  8  B.  &  C. 
25.— 2  M.  ft  R.  104,  fi$.  C.  Ejectment  lies  for 
tithes,  by  statute  32  Hen.  8.  c.  1.  s.  7.  Toller,  19. 
-^ce  Runn.  Eject  2d  edit.  (1819.)— Mw.  N.  P. 
4th  edit.  664.  As  Co  this  descriptioQ,  see  Bol.  N. 
P.  99.— Cro.  Car.  301.— 11  Rep.  25.— Dyer,  84. 
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lory  of  the  parUh-churcb  of in  ibe  counter  aforesaidt  and  aUo  all  and  >iii- 

giilar  the  tithes  of  corn,  grain,  hay,  wood,  grass,  wool,  lambs,  and  calves,  aris- 
ing, growing,  renewing,  increasing,  and  happening  within  the  said  parish  of 

and  within  the  bounds,  limits,«nd  ttlheable  fplaces  of  the  said  rectory  ; and 

also  into (6)  messuages, cottages, burns, stables,  — ^— 

coach-houses, out-houses, yards, gardens, orchards, 

acres  of  arable  land, 

* acres  of  wood  land. 


acres  of  meadow  land,         ■  acres  of  pasture  land, 


acres  of  land  covered  with  water,  and 


acres  of  other  land,  with  the  appurtenances,  situate  and  being  in  the  parish{d) 

of aforesaid,  in  the   county  of aforesaid,  with  common  of  pasture 

thereunto  belonging  and  appertaining(e),  which  A.  B.(/)  had  demised  to  the 
6aid  John  Doe  for  a  term  which  is  not  yet  expired,  and  ejected  him  from  his 
said  farm(g)  ;  and  other  wrongs  to  the  said  John  Doe  did,  to  the  great  damage 
of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  now  king,  &c.<— 
And  thereupon  the  said  John  Doe,  by  E.  F.  his  attorney,  complains,  that 


A   •IVOLV 
DVMItB. 


Messuagef, 
buildings, 
land,  and 
common  of 
pasturc(c). 

I  *879  ] 


Thesuppoa* 
cd  demise 
by  the  leseor 
of  the  plain- 
tiff. 


Cottot  part 


116  b.— 1  Rol.  Rep.  65,  68.— Adams'  Eject.  1st 
ed.  S3, 3.  The  quality  of  the  tithes  must  be  stated, 
11  Rep.  25, 6.-1  Roll.  Ren.  68.  See  form,  stating 
a  demise  by  deed,  post,  880. 

lb)  Insert  the  number  and  quantity  throughout, 
minicient  to  include  the  property  souj^nt  to  be  reco- 
Tered.  There  is  no  objection  to  statuig  more  than 
enough,  Cro.  Eliz.  IS.  If  a  person  eject  another 
firomland,  and  build  thereon,  it  is  sumcient  if  the 
owner  bring  his  ejectment  for  the  land,  without 
mentioning  the  buildins,  except  where  the  building 
is  a  messuage,  and  then,  perhaps,  it  ought  to  be 
particularly  (h*scribed,  1  Burr.  193, 144. 

(c)  It  should  be  stated  whether  pasture  or  mea- 
dow land,  &c.  Co  wp.  S46. — 11  Rep.  55. — Adams' 
Ejectm.  1st  edit.  SI.  A  description  of  °  laniT 
generally  means  amble  land,  Salk.  256. — ^Runn. 
Ejectm.  12s,  129.  As  to  describing  land  in  a  pro- 
vincial description,  see  Harrison's  Landl.  &  Ten. 
791. 


Id)  If  the  tenements  lie  in  different  parUheet 
it  has  been  usual  to  enumerate  the  whole  as  lying 
in  one  parish,  and  to  repeat  the  description  of  the 
tenements  as  lying  in  the  other  parish,  but  it  seems 
•nificient  to  describe  the  whole  as  lying  "  in  the 
parisbes  of——*  and  — ,"  see  Cro.  Eliz.  465.— S 
Ley.  SS4.— I  Burr.  62S.— ^  Id.  267S.— Adams' 
Eject.  1st  edit.  187.  But  it  would  not  do  to  say, 
"  in  the  parishes  of  A.  and  B.  or  one  of  them,"  7 
Mod.  457;  and  see  4  Taunt.  671.— Where  the 
premises  were  described  as  being  in  the  parish  of 
Westbury,  and  it  was  proved  that  there  were  two 
parisbes  of  Westbury,  viz.  Wostburv«on-Trym, 
and  Westbury-on-Sevem :  ii  v.as  held  this  was 
not  a  fatal  variance,  6  M.  &  8. 326.  80  where  the 
premises  were  stated  as  being  in  Famham,  and 
they  were  proved  to  be  Famham  Royal ;  it  was 
held  this  was  not  a  fatal  variance,  unless  it  could 
be  shown  that  there  were  two  Famhams,  18  East, 
9.  80,  where  the  premises  were  stated  as  being  in 
the  parish  of  St.  Luke,  in  the  couniy  of  Middle* 
»ex,  and  there  are  two  parishes  of  St.Luke  in  that 
coonty,  the  one  St.  Loke»  Chelsea,  and  the  other 
St.  Luke,  Old  Street,  or  more  commonly  called  St. 
Luke,  Middlesex ;  it  was  held  not  to  be  a  variance, 
1  Y.  Ic  J.  492 ;  aind  see  1  Moore,  161.  But  where 
premises  were  stated  as  being  in  the  united  parisli- 
M  of  Sl  George  the  Martyr  and  St.  George'if 
Bloorasbary.  ana  were  proved  to  be  situated  in  St. 
Oeerge'f  vioem^iiry  fmly,  the  vnrisnce  was  held 


to  be  fatal,  although  the  parishes  were  united  by 
act  of  parliament,  for  the  purpose  of  a  joint  provi* 
sion  for  the  poor,  2  Campb.  274.-6  Esp.  128,  S. 
C.  The  omission  of  a  vul  or  parish  is  aided  a^er 
verdict,  1  Burr.  628.  2  Bla.  Com.  706:  qtiare  if 
necessary  to  state  it  at  all,  and  see  4  Taunt.  671 . 

(e)  Ejectment  lies  fur  common  appurtenant, 
when  claimed,  together  with  the  land  to  which  it 
belongs,  Sira.  64. — Runn.  Eject.  2d  ed.  (1819.) — 
Adams'  Ejectm.  1st  edit.  22.  As  to  ejectment  for 
a  caitle  gate,  see  Rep.  temp.  Hardw.  167. 

(/}  This  is  to  be  the  person  who  is  the  real 
plainiifi*,  and'who  had  the  legal  estate,  and  right 
(^poMession  at  the  time  of  ihe  supposed  demise, 
7  T.  R.  47,  and  if  there  be  any  doubt  in  whom  the 
legal  right  of  posi^ession  was  vested,  or  if  parties 
interested  be  tenants  in  common,  several  counts  on 
the  several  demises  of  the  different  persons  should 
be  inserted,  as  in  the  following  forms,  and  see  A(^ 
ams'  Eieciineni,  Isi  edit.  So,  and  177  to  180. — 
Selw.  N.  P.  4th  ed.  681,  2, 3.  If  the  right  of  entry 
be  in  husband  and  wife,  in  right  of  the  wife,  the  de- 
mise may  be  alleged  to  be  by  husband  and  wife, 
Cro.  Jac.  617,  or  by  husband  alone,  Id.  SS2.  The 
lessor's  name  should  be  spelt  properly,  a  variance, 
would,  it  should  seem,  be  fatal,  Cro.  Eliz.  776. 
When  a  pauper  has  been  let  into  possession  of 
premises  by  the  overseers  of  a  parish,  the  demise 
should  be  laid  by  the  overseers  for  the  time  being, 
when  the  ejectment  is  brought,  if  the  pauper  has 
done  any  act  recognizing  a  holding  under  them  ; 
but  otherwise  by  the  overseers  who  let  him  into 
possession,  or  the  last  set  of  overseers  whom  he 
nas  acknowledged  as  his  landlords,  14  East,  488.^ 
S  Campb.  447,  S.  C.  In  a  late  caie,  where  a  de- 
claration in  ejectment  by  churchwardens  and  over- 
scors  contained  tw  o  sets  of  connts,  one,  describing 
them  hy  their  office^  without  their  nameSf  and  the 
other  by  their  namet  without  their  (ifflce;  it  was 
held,  that  the  objection,  if  any,  was  cured  after 
verdict,  2  D.  &  R.  706 ;  and  see  stat.  59  Geo  3. 
c.  12.  s.  17.  A%  to  the  ncccsjeity  of  havine  the  le?* 
do'r's  ronsent  to  have  his  name  uted,  see  Chit.  Rep. 
170, 171  — S  Tannt.  440.— Ante,  vol.  i.  221,  note. 

(g)  The  tf>rm/arm,  here  signifies  the  leoMehold 
ettate  In  (he  yrv  t  ises,  and  does  not  mean  a  iarm 
in  ii«  C4)mmon  acceptation ;  it  is  therefore  appli- 
cable to  house;  as  well  a«  land,  2  Bla.  Cora.  S18. 

(A)  The  count  part,  as  in  trespass  in  C.  P.  an^ 
te,  84l.T.«i  kn  amplification  of  the  writ. 
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OH 

A    •I.'VOLS 

DEMISE. 


year 


whereas  the  ^aid  A.  B.  (t)   on  the  day  of  * (Jfc),  in  the 

of  the  reign  of  our  said  lord  the  king,  at  the  parish  aforesaidt  id  the  coun- 
ty aforesaid,  had  demised  the  said  tenement8(/),  with  the  appurtenances,  to 
the  said   John   Doe,  to  have  and  to  hold   the   same  to  the  said  John  Doe, 

and   his   assigns,  from   thenceforth,  (or  from   the  —  day  of (m),  in 

the year  aforesaid,)  for  and  during,  and  unto  the  full   end  and  lens  of 

(n),  from  thence  next  ensuing,  and   fully  to  be  completed  and  ended. 


r *88i  ]  — 

Wamtiff'i  — ^Qy  yjriue  of  which  said  demise,  the  said  John  Doc  entered(o)  into  the 
said  tenements,  with  the  appurtenances,  and   became  and  was  thereof  pos- 

The  ouster,  sessed  for  the  said  term,  so  to  him  thereof  granted  as  aforesaid. — ^And  the 
said  John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe  after- 
wards, to  wit,  on  the  day  and  year  aforesaid  {or^  on  the  day  of (p), 

in  the  year  aforesaid),  with  force  and  arms,  &c.  entered  into  the  said  tene- 
ments (9),  with  the  appurtenances,  in  which  the  said  John  Doe  was  so  interest- 
ed, in  manner,  and  for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected 
him  the  said  John  Doe  out  of  his  said  farm,  and  other  wrongs(r)  to  the  said 
John  Doe  then  and  there  did,  to  the  great  damage  of  the  said  John  Doe,  and 
against  (ho  peace  of  our  said  lord  the  king  ;  wherefore  the  said  John  Doe  saith 
that  he  is  injured,  and  hath  sustained  damage  to  the  value  of  ^50,  and  therefore 


(t)  The  lessor  of  the  plaintiff,  as  supra,  note(2). 

{k)  Care  musl  be  taken  to  insert  some  day  after 
the  lessor's  right  of  entry  commenced,  2  East,  257. 
—6  East,  132.— Bui.  Ni.  Pri.  106.— 2  Wils.274.— 
2  Slra.  1087.  Run.  Ejeclm.  2d  edit.  (1819.)— 4 
T.  R.  680.— Selw.  Ni.  Pri.  4th  edit.  682.— 
Adams'  Ejectm.  1st  edit.  160.  It  is  better  to  lay 
the  day  as  far  back  as  possible,  with  a  view  to  the 
recovery  of  mesne  profits,  Bui.  Ni.  Pri.  87.  When 
at  the  suit  of  the  assignees  of  bankrupt,  the 
demise  must  be  laid  after  execution  of  bar- 
gain and  sale,  by  ihc  commissiuners  to  the  as- 
signees, 2  M.  &  S.  446.  The  conveyance  of  an 
insolvent's  properly  by  the  clerk  of  the  peace 
does  not  vest  the  estate  in  the  creditor  by  relation 
•ither  to  the  date  uf  the  order  or  the  convey- 
ance, but  only  from  the  actual  conveyance  by  the 
clerk  of  the  peace,  therefore  where  such  creditor 
cannot  recover  in  ejectment  upon  a  demise  laid 
before  the  execution,  though  alter  the  estate  was 
out  of  the  insolvent,  and  after  the  order  was  made 
to  convey  the  same  to  the  lessor  of  the  plaintiff,  2 
East,  257.  In  the  case  of  copyhold,  the  demise 
may  be  laid  between  surrender  and  admittance, 
16  East,  208,  211.  Where  an  entry  is  necessary 
in  order  to  avoid  a  fine,  the  demise  must  bo  stated 
to  have  been  made  subsequent  to  the  entry,  13 
East,  489.-7  T.  R.  433,  727.  A  demise  by  ad- 
ministrator, may  be  laid  before  administration, 
provided  it  be  after  the  death,  2  Selw,  N.  P.  4lh 
edit.  682  ;  and  an  executor  may  lay  a  demise  be- 
fore probate  granted,  2  W.  Bla.  694.  A  demise 
by  heir,  on  day  of  death  of  anrestor,  is  good,  3 
Wils.  273.  With  respect  to  tenants  at  will  the 
demise  should  be  laid  subsequently  to  the  time 
when  possession  is  demaiiiJcd ;  therefore  where 
possession  had  been  demanded  on  the  dih  of  Octo- 
ber of  a  tenant  at  will,  and  an  rjoctment  being 
brought,  the  demise  was  laid  on  the  1st  of  Octo- 
ber, It  was  held  bad,  the  tenancy  not  having  been 
determined  until  after  the  day  of  the  demise  laid  m 
the  declaration,  4  T.  R.  680.  In  cjcctnunt  on  a 
forfeiture  of  a  lease  'containing  the  usual  clause  of 
re-entry,  and  a  covenant  generally  to  repair,  with 
a  further  and  indopcudcnt  covenant,  ^vithin  three 
months  after  notice,  to  repair  the  defects  pointed 
out  in  the  notice,  the  demise  may  bs  laid  before 


the  expiration  of  the  three  months,  S  Campb.  6%. 
—1  Moore,  89.-7  Taunt.  385,  S.  C.  Id  eject- 
ment on  the  4  Geo.  2.  c.  28.  s.  2.  the  day  of  the 
demise  laid  in  the  declaration  need  noc  be  atrer  tiio 
service  of  the  declaration,  3  B.  &  C.  752.  S  D.  Ml 
R.  711,  S.  C. 

The  demise  also  should  be  laid  when  the  ^o*- 
session  of  the  defendant  was  unlawful,  13  East,  ^10, 
212. — 11  East,  56.  If  the  right  of  possession  ao 
crued  a  considerable  time  before  the  cosnmeocc- 
ment  of  the  action,  it  is  usual  to  instrrt  two  sets  of 
counts :  the  first  on  a  demise  immediately  after  ibc 
right  o(^  possession  accrued,  and  an  ouster  immedi- 
ately following ;  and  the  second  upon  a  demise 
Just  before  the  commencGnnent  of  the  actic4i  asd 
another  ouster,  see  the  form,  post,  882. 

(/)  The  words  "  said  tenements,''  having  reter- 
cnce  to  the  anterior  specification,  are  ftere  soft- 
cient. 

(m)  It  saves  a  repetition  of  days  to  say  "from 
thenceforth,"  but  if  another  day  be  inserted,  iben 
it  is  usually  the  day  before  that  of  the  demise. 

(n)  The  number  of  years  stated  is  immaterial,  it 
is  usual  to  insert  teven  years,  if  the  demise  be  re- 
cent, but  a  sufficient  number  of  years  should  be 
inserted,  so  as  certainly  to  extend  beyond  the  tiiac 
when  final  judgment  maybe  obtained!,  Skin.  161. — 
Runn.  Eicctm.  2d  edit.  (1819.)— 3  T.R.  13.— Bui 
Ni.  Pri.  106.— Adams' Eject.  1st  edit.  IBS.— Selw. 
Ni.  Pri.  4th  edit.  682.— Cro.  Eliz.  13,468,555.— 
The  couit  will  allow  an  amendment  to  enlarge  the 
term  even  after  verdict,  sec  Selw.  N.  P.  5lh  ed, 
704,  note.— Carth.  3.— Cowp.  841.— 1  Scho.  & 
Lefr.  81,  nolo  a. 

(o)  It  is  not  necessary  to  alli-pe  any  lime  of  «>- 
try,  2  Rol.  Rep.  466/— Latch.  199. 

(p)  The  ejectment  or  ouster  should  be  ^stated  tt« 
have   hc'jn  after  the  c«»mmenccmcnt  of  the  »«p- 
p(V!ed   demise,  and  it  is  not   imu^ual,  though  im- 
ncccssarv,  to  mcn'ion  a   psrtiruUr  dav.  Cr-n  Jar 
3JI.     Selw.  4th  edit.  683. 

iq)  In  ficclraent  for  a  moiety,  th«>  won!*  '«a  d 
tenements'  were  held  here  suifiri»ni.  Cro.  Klv/. 
286. 

(r)  In  pnioeediiigs  in  ejectment  under  1  G-f?. 
4.  c.  87,  the  notice  is  different  from  (he  above  forra. 
As  to  these  proceedings,  see  Tidd,  8(h  edit.  BiS, 
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he  brines  his  suit^  6lc. — [^9/  the  foot  of  the  declaration  a  notice  ie  appear  muMt        ^^ 
be  eubscrtbed^  asfotlowa,]  DVMrtx. 

Mr.  G.  D.  ITke  tenant  or  tenants  in  actual posaeseionia).]  ?''^wr^ 

I  am  informed  that  jou  are  in  possession  of,  or  claim  title  *to,  the  premises  thereto,  in 
in  this  declaration  of  ejectment  mentioned,  or  to  some  part  thereof,  and  I,  be-  cue8(r). 
ing  sued  in  this  action  as  a  casual  ejector  only,  and  having  no  claim  or  title  to  [  *882  ] 

the  same,  do  advise  you  to  appear  in  next Term   [or,  if  the  premises  lie 

in  London  or  Middlesex^  "  on  the  first  day  of  next Term(<),"]  in  his  Ma* 

jesty's  court  of  King's  Bench,  wheresoever.  &c.  [or,  in  the  Common  PleaSf 
^*  in  his  Majesty's  court  of  Common  Bench  at  Westminster"]  by  some  attorney 
of  that  court,  and  then  and  there,  by  rule  of  the  same  court,  to  cause  yourself 
to  be  made  defendant  in  my  stead,  otherwise  I  shall  suffer  judgment  therein  to 
be  entered  against  me  by  default,  and  you  will  be  turned  out  of  possession. 

Dated  this day  of ,  A.  D. . 

Your's,  d&c. 

RiCHARo  Roe(u). 

Mr.  C.  D.  [T'he  tenant  or  tenants  in  actual  possession.!  Notice  to 

*  Appear  tin* 

Take  notice,  that  you  are  hereby  required  to  appear  in  his  Majesty's  court  derproeeed- 
of  ["  King's  Bench,"  or  "  Common  Pleas,"]  at  Westminster,  on  the  first  day  o5.^i 

of  next Term,  then  and  there  to  be  made  defendant  in  this  action  of  eject-  87(i0). 

ment,  and  then  and  there  to  enter  into  a  recognizance,  by  yourself  and  two  suf- 
ficient sureties,  in  such  sum  as  to  the  said  court  shall  seem  reasonable,  condi- 
tioned to  pay  the  costs  and  damages  which  shall  be  recovered  in  this  action,  if 
the  said  court  shall  so  order. 

Tour's,  6lc. 

John  Nokes  [the  landlord*] 

* 
Mr.  C.  D.  [the  tenant  or  tenants  in  actual  possession,"]      The  Uke  » 
m  .         •  anothor 

Take  notice,  that  in  pursuance  of  the  Statute  made  and  passed  in  the  first  fbrm(x). 

year  of  the  reign  of  his  present  Majesty,  intituled,  **  An  Act  for  enabling  Land- 
lords more  speedily  to  recover  Possession  of  Lands  and  Tenements  unlawfully 
held  over  by  Tenants,"  you  are  hereby  required  to  appear  in  the  Court  of 
King's  Bench  at  Westminster,  on  the  first  day  of  next Term,  there  to  be 

(r)  See  note  (r),  preceding  page.  appear  generally  in  the  ensuing  Term,  [and  now, 

(«)  The  notice  should  be  directed  to  the  tenant  since  the  late  rule,  E.  T.  S  Goo.  4.  whether  such 

byhid  name,  I  Chit.  Rop.  215  a. — Adams,  Sd  ed.  Term  be  issuable  or  not,  see  Tidd,  8th  ed.  6S4] 

sot.— 1  Mooro,  118. — ^S  Chit.  Rep.  179.    It  ie  best  but  in  London  or  Middlesex  on  the  first  day  of  the 

to  insert  both  the  christian  and  surname  of  tenant,  Term  (meaning  the  first  day  in  full  Term,)  SeKr. 

1  Chit.  Rep.  673  a.    It  is  usual  to  prefix  the  names  N.  P.  640. — %  Str.  1049.    As  to  decisions  on  tba 

of  all  the  tenants  to  such  notice,  but  this  is  not  ne*  form,  Ice.  of  this  notice,  see  Tidd,  9th  edit.  185, 

cessary ;  it  suffices  to  direct  to  the  individual  te-  Ice. 

nant,  who  is  served,  7  T.  R.  477. — 5  Moore,  7S.«-        (u)  Strictly  this  should  be  the  name  of  the  ca« 

In  6  M.  fc  S.  203,  a  rule  was  refused  to  set  aside  sual  ejector,  but  where  the  notice  was  signed  in 

the  service  of  a  declaration  in  ejectment,  on  the  the  name  of  John  Doe,  the  nominal  plainti£  the 

ground  that  notice  to  the  tenant  in  possession  was  court  refused  to  set  aside  the  judgment,  3  T.  R. 

addressed  to  him  bv  a  wrong  christian  name ;  for  361 . 

this  would  in  effect  be  to  allow  a  plea  in  abatement        (to)  This  notice,  in  practice,  is  usually  added 

in    ejectment   for  a  misnomer.      In    ejectment  after  the  notice  by  the  casual  ejector,  in  the  pre- 

against  joint-tenants,  all  their  names  should  be  in-  ceding  form ;  but  there  seems  to  be  no  necessity 

serted,  otherwise  it  would  be  irregular,  10  Moore,  for  both  notices,  as  this  notice  comprises  the  whole 

493.  of  the  substance  of  the  other. 
{t)  In  a  country  cause,  the  notice  should  be  to        (x)  Bee  ante,  note  («). 
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o"         made  defendant  in  this  action,  and  to  find  such  bail,  if  ordered  bj  the  said 
DKMits.     court,  and  for  such  purposes  as  are  in  the  said  act  specified. 

Tour's,  &c. 

John  Nokkb  [iJbc  landhrd,] 

In  tiu  Kmg'M  Bench  (or  ««  Common  Pluu.^^) 

^jMiMit  the  dny  of [the  day  nexi  mfUr 

e?70. 8. 36  tht  day  of  the  ontier  in  the  deelarai»on\ 

Cy)'  in  the jear  of  the  reigo  of  King 

William  the  Fourth. 
■         (to  wit.)  Richard  Roe  was  attached  to  answer  John  Doe,  6lc.  [fro- 
teed  ae  in  other  declaratione  in  ejectment     The  notice  to  appear  thereto  teiU  he 
the  same  as  in  other  caeee^  except  that  it  ehould  require  the  tenant  to  appear  and 
plead  witliin  ten  dayefrom  the  receipt  o/t/.] 

In  the  King^e  Bench  (or  **  Common  Pleae,^*) 

oir  DouBLB  Term,  —  Will*  4. 

DedaratiMi       (to  wit.)  Richard  Roe  was  attached   to  answer  John  Doe  of  a  plea, 

by  orinnal  wherefore  he  the  said  Richard  Roe,  with  force  and  arms»  &c*  entered  into, 
mnei  with  *  Slc,  [enumerate  the  premises  according  to  the  facU  as  onle,  878,]  with  the 
we  oofter     eippm>(eiiaQ£e8,  &c.  situate  and  being  in  the  parish  of  ——  in  the  county  <if 

Writ  part,    which  A.  B.  had  demised  to  the  said  John  Doe  for  a  term  which  is 

Wi^wn     ^^^  y^^  expired,  and   ejected  him  from  his  said  farm.-— And  also,  wheralore 

MNeond  (!•-    the  said  Richard  Roe,  with  force  and  arms«  d&c.  entered  into  *  — -  othier(a) 

messuages,  dLc.  [enunuratt  the  premises  as  above f  inserting  the  words^  **othar(&) 

messuage,  d&c."]  with  the  appurtenances,  situate  and  being  in  the  parish  afore* 

said,  in  the  county  aforesaid,  which  G.  H.  had  demised  to  the  said  John  Doe 

for  a  term  which  is  not  yet  expired ;  and  ejected  him  from  his  said  last-men- 

tioned   farm ;  #nd  other  wrongs  to  the  said  John  Doe  then  and  there  did, 

to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace  of  our  lord 

^^'  P^  the  now  king.     And  thereupon  the  said  John  Doe,  by  ——  his  attorney,  com- 

'  plains :     That  whereas  the  said  plaintiff,  on  the  ——  day  of  -—  in  the 

r  *88d  1  "^"^  y^^^  ^^  ^^  reign  of  our  eaid  *lord  the  king,  at  the  parish  aforesaid,  in 

the  county  aforesaid,  had  demised  to  the  said  John  Doe  the  said  teoemenls. 

with  the  appurtenances,  jir«<  above  mentioned,  to  have  and  to  hold  the  same  to 

the  said  John  Doe  and  his  assigns,  from  the day  of in  the 

year  aforesaid,  for  and  during,  and  unto  the  full  end  and  term  of years 

SMoiulda-    from  thence  next  ensuing,  and  fully  to  be  complete  and  ended.     And  al8o«that 

whereas  the  said  G.  H.  on  the  said day  of in  the year  afore* 

said,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  to  the 
John  Doe  the  said  tenements,  with  the  appurtenances  secondly  above 
ed,  to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  fitm 
the  said day  of in  the year  aforesaid,  for  and  during,  and  aolo 

(y)  See  Tidd'e  Sopplemenf,  216.    See  also  form  Rich.  C.  P.  SOO. 

there  of  the  record  in  such  an  ejectroent.  (a)  As  to  the  proprietj  of  Uui  «ard|>saaS  Sera. 

{»)  When  to  insert  two  demises,  see  ante,  879,  908. 

<>•  (^)»  880^ n.  (/).    Most  of  the  notes  to  the  pre-  (6)  The   woid  "other*  aaams   innaficrid.  S 

cediAg  form  are  here  alao  applicable ;  see  form,  I  Stra.  1180.^1  Wila.  1. 
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the  full  end  and  term  of years,  from  thence  next  ensuing,  and  fully  to  ov  double 

be  complete  and  ended. — By  virtue  of  which  said  several  demises  the  said  -.,     -^ 

John  Doe  entered  into  the  said  several  tenements  nrst  and  secondly  above  eatry. 

mentioned,  ivith  the  appurtenances,  and  became  and  was  possessed  thereof 

for  the  said  several  terms  so  to  him  thereof  respectively  granted  as  aforesaid*—* 

And  the  said'  John  Doe  being  so  thereof  possessed,  the  said  Richard  Roe,  af-  '^^^  ouster. 

terwards,  to  wit,  on  the day  of in  the year  aforesaid,  with  force 

and  arms,  entered  into  the  said  tenements,  with  the  appurtenances,  first  and 
secondly  above  mentioned,  to  which  the  said  John  Doe  was  so  interested,  in 
manner  and  for  the  several  terms  aforesaid,  which  are  not  yet  expired  :  and 
ejected  the  said  John  Doe  from  his  said  several  farms,  and  other  wrongs,  &c« 
[as  ttt  ihefoi-my  ante^  SSI ^  from  the  *,  and  with  the  like  notice  to  appear,] 

In  ike  King^s  Bench,  (or  "  Common  PleasJ*) 

Term,  —  Will.  4. 


(to  wit.)  Richard  Roe  \vas  attached  to  answer  John  Doe  of  a  plea,  TbeHke  on 

wherefore  the  said  Richard  Roe,  with  force  and  arms,  &c.  entered  into mthtu!^^ 

messuages,  dtc.  [enumerate  the  tenements,  according  to  the  fact,  and  aa  ante,  o"»<«"(<^)' 

878,]  with  the  appurtenances,  situate  and  being  in  the  parish  of in  the 

county  of which  A.  B.  had  demised  to  the  said  John  Doe  for  a  term 

which  is  not  yet  expired,  and  ejected  *him  from  his  said  farm. — And  also,  [  *884  ] 

wherefore  the  said  Richard  Roe,  with  force  and  arms,  &c.  entered  into Second  ^. 

other  messuages,  d&c.  [enumerate  as  in  the  first  count,  inserting  the  v>ords,  "  oth- 
er messuage,  dLC."]  with  the  appurtenances,  situate  and  being  in  the  parish 
aforesaid,  in  the  county  aforesaid,  which  the  said  A.  B.  had  demised  to  the 
said  John  Doe  for  a  term  which  is  not  yet  expired,  and  ejected  him  from  his 
said  last-mentioned  farm  ;  and  other  wrongs  to  the  said  John  Doe  then  and 
there  did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace  of 
our  lord  the  now  king,  &c.  And  thereupon  the  .said  John  Doe1>y his  at- 
torney, complains  :  That  whereas  the  said  plaintiff,  on  the day  of (e)  CmuUpart, 

in  the year  of  the  reign  of  our  said  lord  the  king,  at  the  parish  aforesaid, 

in  the  county  aforesaid,  had  demised  to  the  said  John  Doe  the  said  tenements, 
with  the  appurtenances,  first  above-mentioned,  to  have  and  to  hold  the  same  to 

the  said  John  Doe  and  his  assigns,  from  the  —  day  of  —  in  the year 

aforesaid,  for  and  during,  and  unto  the  full  end  and  term  of  ■'  years  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended. — By  virtue  of  which  Firft  entry 
said  last-mentioned  demise,  the  said  John  Doe  entered  into  the  said  tenements« 
with  the  appurtenances,  first  above-mentioned,  and  became  and  was  thereof 
possessed  for  the  said  term  so  to  him  thereof  granted  as  aforesaid,  and  the  said 
John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe  afterwards,  to  wit, 

on  the day  of in  the year  aforesaid,  with  force  and  arms,  dtc. 

entered  into  the  said  tenements,  with  the  appurtenances,  first  above-mentioned, 

(c)  As  to  the  use  of  thin  declaration,  see  ante,  however  numerous  ihc  demises  may  be.  ihey  foW 
880,  n.  {I).  Most  of  the  notes  to  the  forms,  ante,  low  each  oUier  without  any  statement  of  an  mtor- 
877  to  881,  are  hero  also  applicable.  mediate  ouster,  &c.  ,....., 

(d)  Though  in  the  count  parts  the  demises  are  (e)  Some  day  immediately  after  the  right  of  po»- 
laid  at  different  times  with  an  intervening  ouster,  session >lr«(  accrued. 

yet  as  no  time  is  staled  in  the  writ  parts,  therefore, 
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oir  DOUBLE  jn  ^iiich  the  said  John  Doe  was  ao  interested,  in  manner  and  for  the  tenn  afore- 
said, which  is  not  yet  expired,  and  ejected  the  said  Jchn  Doe  from  his  and 

Second  do-  farm.<^And  also,  that  whereas  the  said'plaintifi',  on  the day  of ,  in  the 

"*^*  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaidf  had  demised 

to  the  said  John  Doe  the  said  tenements,  with  the  appurtenanced,  secondiy 
ahove-mentioned,  to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his 

assigns,  from  the day  of in  the year  aforesaid,  for  and  daring, 

[  *886  ]  and  unto  the  full  end  and  term  *of years,  from  thence  next  ensoing,  and 

^1^^  fully  to  be  complete  and  ended. — By  virtue  of  which  said  last-mentioned  demiae, 
the  said  John  Doe  entered  into  the  said  tenements  with  the  appurtenances, 
secondly  above-mentioned,  and  became  and  was  thereof  possessed  for  the  said 
last-mentioned  term,  so  to  him  thereof  granted  as  aforesaid,  and  the  said  John 
Doe,  being  so  thereof  possessed,  the  said  Richard  Roe,  aflerwards,  to  wit,  on 

the day  of ,  in  the year  aforesaid,  with  ,force  and  arms,  6lc* 

entered  into  the  said  tenements,  with  the  appurtenances,  secondly  above-men- 
tioned, in  which  the  said  John  Doe  was  so  interested  in  manner  and  for  the 
term  last  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  John  Doe 
from  his  said  last-mentioned  (arm,  and  other  wrongs,  &c.  [cw  in  Mf  /orni,  aiii«, 
881,  2,  to  the  end^  and  with  the  like  notice  ta  appear.'\ 


ThoIikeoD  If  there  be  severed  persons  entitled  to  the  possession f  the  demise  or 
teoaouin^  stated  in  the  declaration^  must  he  joint  or  several^  a«  their  title  will  warrmuL  If 
^mmoD,  j^^  lessors  of  the  plaintiff  be  joint-tenants  ot*  parceners,  the  declanUion  usHaii^ 
alleges  a  joint  demise  ;  if  tenants  in  common,  a  several  demise  by  eatk  o/lhctr 
undivided  shares  as  post(f).  In  the  latter  case^  the  dttlaraiion  should  coniam 
as  many  counts  as  there  are  tefianis  in  common  lessors  of  the  plainUff.  Bmi 
tenants  in  common  may  join  in  a  lease  to  a  third  person^  and  then  the  dtclarm^ 
iion  may  state  a  demise  by  such  lessee,  Selw.  A*.  P.  4/^  edt^  683. — BuL  ^Y.  P. 
107. — Cro,  Jac.  166. — 2  WHs,  232.  //  f«noi  compulsory  upon  joint-tenants  or 
coparceners  to  join  in  the  action  of  ejectment ,  as  they  may  declare  upon  separatt 
demises  by  each,  it  having  been  decided  that  ejectment  will  lie  pn  their  several 
demises  for  the  recovery  of  the  whole  premises,  althiiugh  the  joint  tenancy  is  st-- 
vered  by  the  separate  letting,  3  Campb,  190.  So  one  joint'tenant  may  maintain 
ejectment  on  his  single  demise  for  his  o\cn  share  of  a  copylwld  descending  by  r«#- 
tom  to  all  the  children  equally  of  the  tenant  last  seised ;  bvt  it  will  be  considered 
as  a  severance  of  the  tenancy,  12  East,  39,  57. — 3  T'aunt*  126.  IVkere  by  an 
undet'leass  power  was  resei'ved  on  non-payment  of  rent,  ^'  to  the  lessors  and  (he 
original  lessor"  to  enter ;  it  was  held  that  the  demise  was  properly  laid  to  he  b>y 
the  lessors  alone,  and  that  it  need  not  be  a  joint  demise  by  the  lessor's  and  the  origi" 
nai  lessor,  4  Bing,  276.  If  the  ejectment  be  brought  by  a  corporation  aggregate, 
by  an  infant,  or  for  tithes,  formerly  it  was  considei'ed  necessary  to  state  that  Ike 
demise  was  by  deed,  Carih,  390. — Cro,  Jac.  613  ,*  6^i^/  now  this  is  considered  im- 
necessary,  see  Ld.  Raym,  136. — Carth,  390.  »SV//.  Prac.  2d  edit,  c.  14.  sec. 
2,  M,  and  sec.  3.  D. — Adams,  1st  edit.  184,  5,  6,  ace.  — Selw.  4th  edit.  683, 
contra.    . //*  a  demise  by  deed  be  stated  it  need  not  be  proved,    1  Elsp.  Rep»  199. 

(/)  As  to  ioint-tenant£  and  tenants  in  common,    Rep.  360. — Adams,  1st  ed.  17S,  9.    At  to  co-heirs 
see  n  Ea»t,  889,     12  Id.  38,  67,  61,  S21.     I  Esp.    or  coparceners,  6  East,  ISt. 
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The  demise  hy  tenants  in  common,  of  an  undivided  share,  is  the  same  aa  the  ^"  oovbli: 
ybrm,  anie^  882,  8,  inserting  at  the  *  the  following  wordSf  '*  one  undivided  moi- 
ety or  half  part,  the  whole  into  two  equal  moieties  to  be  divided  of  and  in,"  and 
adding  a  count  as  in  the  preceding  ybmt,  on  the  demise  of  the  other  tenant  in 
common^  inserting  the  same  words.  *  However,  under  a  count  for  an  entirety,  or  [  *^^  ] 
for  a  moiety,  an  undivided  third  may  be  recovered.  1  Burr.  826. — 3  Lev,  384. 
—1  Sid.  229.— 1  Esp.  Rep.  860,  et  supra ;  and  see  1  fVils.  1.— 2  Stra.  1180. 


In  the  King^s  Bench. 


BY  BILL. 


Term,  —  Will  4.      STwKii'K. 


M.^,»m,  WW  mm^  -..  DV  OIIC 

(to  wit.)    John  Doe  complains  of  Richard  Roe,  being  in  the  custody  "•<^*' 

of  the  marshal  of  the  M arshalsea  of  our  lord  the  now  king,  before  the  king 

himself;  for  that  whereas  the  said  plaintiff,  on  the day  of in  the  — ^^ 

year  of  the  reign  of  our  said  lord  the  king,  at  the  parish  of in  the  county 

of  —  had  demised  to  the  said  John  Doe messuages,  &c.  [enumerale 

as  oft/e,  878,]  with  the  appurtenances,  situate  and  being  in  the  parish  aforesaid, 

in  the  county  aforesaid,  to  have  and  to  hold  the  same  to  the  *said  John  Doe  [  *887  ] 

and  his  assigns,  from  the day  of in  the year  aforesaid,  for  and 

during,  and  unto  the  full  end  and  term  of years,  from  thence  next  ensu- 
ing, and  fully  to  be  complete  and  ended(^}. — By  virtue  of  which  said  demise,  the  ^J*"^ 
said  John  Doe  entered  into  the  said  tenements,  with  the  appurtenances,  and  be-  tba  ottflt«r. 
catne  and  was  possessed  thereof  for  the  said  term  so  to  him  thereof  granted  ; 
and  the  said  John  Doe  being  so  thereof  possessed,  the  said  Richard  Roe,  after- 
wards, to  wit,  on  the day  of iu  the year  aforesaid,  with  force 

and  arms,  &c.  entered  into  the  said  tenements,  with  the  appurtenances,  in 
which  the  said  John  was  so  interested  in  manner  and  for  the  term  aforesaid, 
which  is  not  yet  expired,  and  ejected  the  said  John  Doe  from  his  said  farm*, 
and  other  wrongs  to  the  said  John  Doe  then  and  there  did,  against  the  peace  of 
our  said  lord  the  king,  and  to  the  damage  of  the  said  John  Doe  of  £  60,  and 
therefore  he  brings  his  suit,  &c. 

(  John  Denn, 
Pledges  to  prosecute  <  and 

(  Richard  Fenn. 

[The  notice  to  appear  is  to  he  precisely  as  ante,  881,  omitting  the  toords^^'^^^^ 

**  wheresoever,  &c."  and  saying,  **  in  his  Majesty's  Court  of  King's  Bench  at 

IVcstminster."] 

The  declaration  in  ejectment  on  a  vacant  possession  is  the  same  as  in  other  cases    y^"^ 
(see  the  forms,  ante,  877)  except  that  the  plaintiff  and  defendant,  as  weUas  theroummov. 
lessor  of  the  plaintiff,  are  in  this  case  the  real  parties ;  as  for  instance,  A.  B.the^^*  ▼■cant 


lessee  of  the  premises  should  he  the  plaintiff,  in  lieu  of  John  Doe,  C.  D.  {a  real  ft)- 

{g)  Ii  is  not  usual  to  )»roceed  in  K.  B.  by  bill.  &c/  {ducribing  thim  «  in  the  first  county  and 

Many  of  the  notes  to  the  forma,  ante,  877  to  881,  then  staHng  the  entry  and  ouster  in  Uie  plurat 

are  also  here  applicable.  number.)    If  several  distinet  ousters  should  be 

(A)  If  it  be  aavisable  to  insert  several  demises  necessary,  state  the  first  demise,  entry,  and  ouster, 

with  oidjf  one  ouster^  the  second  and  other  de-  as  far  as  the  *  infra,  and  then  insert  the  second 

ntisos  are  here   to  bo  stated  at  follows :    "  And  demise,  entry,  and  ouster. 

whereas  also,  O.  H.  on  the day  of in  the        (t)  Imp.  Prac.  6th  edit.  672.    7th  edit.  6S7, 8th 

year  of  the  reif  n  aforesaid,  at,  he.  aforesaid,  had  de-  edit.  616,  and  other  forms ;  Tldd's  Forms,  7S],%8. 
mised  to  the  said  John  Doe  *— -  other  messuages, 


possession 
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^'  ^     tjwiar)  the  defendanU  in  Keu  of  Richard  Ro<«  and  £.  F.  {the  porhf  tniithd  fo 
pottvitioR.  possession)  the  lessor  of  the  planUi^^  and  insiead  of  tits  common  notice  at  the 
end,  snbstUtUe  ihejolhwing: 

J\ifr.  , 

ftppMLT  Take  notice,  that  unleaa  you  appear  io  his  Majeetj^a  Court  of  King's  B^nek^ 

thtntoik).  ^^  fVesiminster,  in  next Term,  [or  if  in  London  or  MiddUsex^  *'  tbe  first 

day  of  next  -^^  Term,"]  at  the  suit  of  the  above-named  plaintiff  A.  B.  and 
plead  to  this  declaration  in  ejectment,  judgment  will  be  thereupon  entered 
against  you  by  default.     Dated,  &c. 

Your'a,  &c. 

J.  K.  plaintiflPa  attorney. 
To  Mr.  6.  H.  \ihs  last  occupier.] 


foran 


{k)  Inpey.  K.  B.  8th  ed.  616.    S«e  another    countr;  cauM  ie  suted  to  be  "  wiikm  the  Jim 
•m  in  Tiod's  Fonnf,  728,  where  the  notice  in  a    eight  atty»  qfntxt  —  Term.^ 


END   OF   THE    BECOXfD   VOLUME. 
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